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Smith  v.  State. 

[86  Alabama,  57.] 

Criminal  Law  —  Adultery.  —  Conviction  for  adultery  is  proper  upon  proof 
showing  adulterous  intercourse  between  the  parties  not  less  than  four 
different  times  within  the  period  of  a  month,  with  a  confession  by  de- 
fendant that  he  had  indulged  in  such  illicit  intercourse  whenever  ne 
desired;  and  the  jury  may  determine  whether  there  existed  in  the  minda 
of  the  parties  a  purpose  to  continue  the  adulterous  intercourse,  so  as  to 
constitute  "living  together  in  adultery,"  within  the  meaning  of  section 
4012,  Criminal  Code  of  Alabama. 

Conviction  for  Adultery.  —  The  instructions  asked  and  refused  were  as 
follows:  "1.  Tho  jury  are  not  authorized  to  infer  that  the  parties  lived 
together  in  a  state  of  adultery  or  fornication  from  the  mere  fact  that 
they  had  sexual  intercourse  as  many  as  four  times  within  the  same 
month;  nor  aro  they  authorized  to  infer,  from  these  fact3  alone,  an  inten- 
tion on  their  part  to  continue  these  acts;  there  must  be  evidence  to  show 
a  living  together  in  adultery.  2.  The  fact  that  defendant  and  said  fe- 
male lived  in  tho  same  house  for  about  a  month,  and  had  sexual  inter- 
course four  times,  two  of  which  were  in  the  house  and  the  other  two  at 
other  places,  is  not,  of  itself,  sufficient  to  show  the  state  or  condition  ex- 
isting between  the  parties,  but  there  must  be  other  evidence  to  show  the 
state  or  condition  denounced  by  the  statute." 

J.  D.  Gardner,  for  the  appellant. 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

Somerville,  J.  The  evidence  in  this  case,  introduced  on 
the  trial,  unquestionably  authorized  the  jury  to  infer  that  the 
defendant  lived  in  a  state  of  adultery  with  the  female  named 
in  the  indictment.  The  facts  show  adulterous  intercourse  not 
less  than  four  different  times,  extending  through  a  period  of 
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one  month,  with  a  confession  by  the  defendant  that  he  had 
indulged  in  such  illicit  intimacy  with  said  female  whenever 
he  desired.  It  was  for  the  jury,  under  the  circumstances,  to 
say  whether  there  existed  in  the  minds  of  the  parties  a  pur- 
pose to  continue  the  adulterous  intercourse  so  as  to  constitute 
a  "living  together  in  adultery,"  within  the  meaning  of  the 
statute:  Crim.  Code  1886,  sec.  4012;  Hall  v.  State,  53  Ala. 
463;  Smith  v.  State,  39  Id.  554;  Collins  v.  State,  14  Id.  608; 
Bodiford  v.  State,  decided  at  present  term. 

The  charges  requested  by  the  defendant  invaded  the  prov- 
ince of  the  jury,  and  were  properly  refused. 

Affirmed.  

,    Adultery,  What  13:  See  monographic  note  to  Commonwealth  v.  Call,  32 
Am.  Dec.  289,  290. 


Ckocheron  v.  State. 

[86  Alabama,  64.  J 
Criminal  Law  —  Larceny.  —  A  servant  employed  on  a  farm,  who  has  the 
care  and  custody  of  a  mule  belonging  to  his  master,  is  guilty  of  larceny 
when  he  fraudulently  converts  the  mule  to  his  own  use  and  sells  it. 

Conviction  for  larceny.  Defendant  was  employed  by 
one  Marx  as  a  farm-hand,  and  while  so  employed  had  the 
custody  and  care  of  a  mule  for  the  purpose  of  plowing  with  it. 
While  so  employed  he  took  the  mule  and  plowed  with  it  until 
sunset  one  day,  after  which  Marx,  the  owner,  did  not  see  it 
for  some  days,  when  he  found  it  in  the  custody  of  one  Childs, 
to  whom  defendant  had  sold  it.  The  court  refused  to  charge 
the  jury,  at  defendant's  request,  "  that  if  they  believe  the  de- 
fendant had  charge  of  the  mule,  and  took  it  out  of  the  plow 
whilst  in  his  custody,  then  he  is  not  guilty  of  larceny." 

John  C.  Anderson,  for  the  appellant. 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

Somerville,  J.  The  conviction  of  the  defendant  for  larceny 
was  proper  under  the  circumstances.  The  prosecutor  had 
parted  only  with  the  custody  of  the  mule,  as  distinguished 
from  the  possession,  which  was  still  in  him  as  owner,  al- 
though the  defendant  had  the  custody  of  the  animal  as  mere 
employee  or  servant.  It  has  often  been  decided,  and  is  now 
settled  law,  that  goods  in  the  bare  charge  or  custody  of  a  ser- 
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vant  are  legally  in  the  possession  of  the  master,  and  the  servant 
may  be  guilty  of  trespass  and  larceny  by  the  fraudulent  con- 
version of  such  goods  to  his  own  use:  Oxford  v.  State,  33  Ala. 
416;  2  Bishop  on  Criminal  Law,  7th  ed.,  sec.  824. 

It  is  accordingly  said  by  Lord  Hale  that  it  would  bo  lar- 
ceny if  a  butler  should  appropriate  his  master's  plate,  of  which 
he  hud  charge;  or  the  shepherd,  his  master's  sheep  in  his  cus- 
tody; and  so  of  an  apprentice  who  feloniously  embezzles  his 
master's  goods:  1  Hale,  506;  Roscoe's  Criminal  Evidence,  7th 
ed.,  *639.  In  all  such  cases,  the  custody  of  the  servant  is 
distinguishable  from  that  of  a  bailee,  or  other  person  who  has 
a  special  property  in  the  goods,  by  reason  of  being  under  a 
special  contract  with  respect  to  them.  A  mere  servant  or 
employee  has  no  such  special  property:  3  Greenl.  Ev.,  14th 
ed.,  sec.  162.  Where,  however,  a  bailee  having  such  special 
property  in  goods  converts  them  to  his  own  use,  no  conviction 
of  larceny  can  be  had  without  proving  a  fraudulent  or  feloni- 
ous intention  on  his  part  at  the  time  he  received  the  goods  in 
bailment:  2  Wharton  on  Criminal  Law,  9th  ed.,  sec.  9G3;  Wat- 
son v.  State,  70  Ala.  13;  45  Am.  Rep.  70. 

The  charge  requested  by  the  defendant  was  in  direct  con- 
flict with  this  view  of  the  law,  and  was  properly  refused. 

The  judgment  is  affirmed. 


Larceny  —  Master  and  Servant.  —  It  is  larceny  in  a  servant  to  open  a 
package  intrusted  to  his  care,  and  take  away  any  part  of  the  goods  therein, 
and  dispose  of  them  to  his  own  use  animo  furandi:  State  v.  Fairdough,  29 
Conn.  47;  70  Am.  Dec.  590.  If  the  goods  of  a  master  fraudulently  appro- 
priated by  his  servant  were  in  the  actual  or  constructive  possession  of  the 
master  at  the  time  they  were  taken,  the  offense  of  the  servant  will  be  lar- 
ceny: Commonwealth  v.  Berry,  99  Mas3.  42S;  9G  Am.  Dec.  767. 

Larceny  —  What  Constitutes  the  Crime.  — There  must  be  a  Wrongful 
taking  possession  of  the  goods  of  another,  with  intent  to  deprive  the  owner 
of  his  property,  either  permanently  or  temporarily.  The  accused  must  have 
acquired  dominion,  so  as  to  enable  him  to  tako  actual  custody  or  control,  fol- 
lowed by  asportation,  which  severs  the  property  from  the  possession  of  the 
owner  to  some  appreciable  extent.  But  the  caption  may  be  constructive: 
Frasier  v.  State,  85  Ala.  17;  7  Am.  St.  Rep.  21,  and  note  23;  note  to  Stale  v. 
Homes,  57  Am.  Dec.  271-286. 
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Bodiford  v.  State. 

[86  Alabama,  67.] 
Criminal  Law  —  Adultery. — To  constitute  "living  in  adultery"  under 
section  4012,  Alabama  Criminal  Code,  a  single  or  occasional  adulterous 
act,  without  more,  is  not  sufficient.  There  must  be  a  continuation,  or 
agreement  for  continuation,  coupled  with  one  or  more  acts;  but  when 
such  acts  and  circumstances  are  proved,  the  jury  may  determine  whether 
there  was  such  continuation  as  amounts  to  living  together,  or  a  mutual 
guilty  consent,  express  or  implied,  for  such  continuation.  The  parties 
need  not  occupy  the  same  dwelling  to  constitute  the  crime,  if  such  guilty 
consent  is  found. 

/.  D.  Gardner,  for  the  appellant. 

Thomas  N.  McClellan,  attorney-general,  for  the  state. 

Stone,  C.  J.  To  constitute  a  living  in  adultery,  within  the 
statute  (Code  1886,  sec.  4012),  a  single  or  occasional  act, 
without  more,  is  not  sufficient.  There  must  be  continuation, 
or  an  agreement  for  continuation,  coupled  with  one  or  more 
acts,  before  it  can  be  affirmed  that  the  relation  is  established. 
It  is  a  crime  of  darkness  and  secrecy,  and  hence  always  diffi- 
cult of  direct  proof.  On  this  account  it  is  held  that  when 
acts  and  complicating  circumstances  are  proved,  it  becomes 
largely  a  question  for  the  jury  to  determine  whether  there 
was  in  fact  such  continuation  as  amounted  to  a  living  together, 
or,  what  is  equivalent  to  it,  a  mutual  guilty  consent,  express 
or  implied,  for  such  continuation.  And  the  parties  need  not 
occupy  the  same  dwelling,  if  there  was  a  mutual  expectation 
and  understanding  that  the  relation  was  to  be  kept  up,  or  if 
in  fact  it  was  kept  up,  so  as  to  satisfy  the  jury,  beyond  a 
reasonable  doubt  (or,  its  equivalent,  to  a  moral  certainty), 
that  there  must  have  been  such  understanding. 

As  the  antithesis  of  this,  however,  a  single  act,  or  occa- 
sional acts,  not  indicating  a  consentive  or  pre-arranged  con- 
tinuation of  the  illicit  conduct,  would  not  be  a  living  together 
within  the  meaning  of  the  statute:  Collins  v.  State,  14  Ala. 
608;  Quartemas  v.  State,  48  Id.  269;  Hall  v.  State,  53  Id.  463; 
Clark's  Manual,  sec.  1546;  State  v.  Crowley,  13  Ala.  172. 

The  proof  of  adulterous  cohabitation  within  twelve  months 
before  the  indictment  was  found  was  not  very  full;  but,  con- 
sidered in  connection  with  their  proven  previous  conduct,  it 
was  sufficient  to  authorize  its  submission  to  the  jury. 

There  was  a  separate  exception  reserved  to  three  charges 
given  at  the  instance  of  the  state.     The  circuit  court,  in  each 
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of  these  rulings,  stilted  the  law  correctly,  as  we  have  declared 
it  above. 

Affirmed.  

Adultery  —  Wuat  Constitutes  the  Crime:  See  monographio  note  to 
Commonwealth  v.  Call,  32  Am.  Dec.  289,  290;  compare  Smith  v.  Slate,  ante, 
p.  17.  In  order  to  constitute  the  offense  of  lewd  and  lascivious  cohabita- 
tion, it  is  essential  that  it  be  proved  that  the  parties  cohabit  together,  — that 
is,  live  together  in  the  same  house  as  man  and  wife;  and  proof  of  occasional 
acts  of  illicit  intercourse  is  not  of  itself  sufficient:  Pruner  v.  Commonwealth, 
82  Va.  115.  To  cohabit  with  another  in  adultery,  within  the  meaning  of  the 
Indiana  Revised  Statutes,  is  for  a  man  and  a  woman  to  live  together  in  the 
manner  of  husband  and  wife,  while  not  in  reality  being  such,  for  a  period  ot 
time:  Jackson  v.  Stale,  116  Ind.  464.  Where  an  indictment  charged  that 
defendants  "did  unlawfully  live  together  in  adultery,  having  carnal  inter- 
course with  each  other,"  under  the  Penal  Code  of  Texas  adultery  being  com- 
mitted either  by  the  living  together  and  having  carnal  intercourse,  or  by 
habitual  carnal  intercourse  without  living  together,  proof  of  carnal  inter- 
course while  not  living  together  is  insufficient  to  convict  of  the  crime:  Miller 
v.  State,  24  Tex.  App.  346. 


Goodwin  v.  Sims. 

T86  Alabama,  102.J 

JUBI3DICTION  OF  Probate  Court  to  order  the  sale  of  lands  of  a  decedent  is 
statutory  and  limited,  and  must  appear  from  the  record.  No  intend- 
ments will  be  made  in  its  favor,  but  such  jurisdiction  attaches  when  a 
petition  i3  filed  by  the  proper  party,  setting  forth  any  of  the  statutory 
grounds  for  a  sale;  and  jurisdiction  having  once  attached,  any  interven- 
ing errors  or  irregularities  in  the  proceedings  will  not  avail  to  avoid  the 
sale  when  collaterally  impeached. 

Probate  Court  —  Jurisdiction  —  Notice  to  Non-resident.  —  Recital  in 
the  record  of  a  probate  court  that  a  party,  being  a  non-resident,  was 
notified  of  an  application  for  the  sale  of  land  of  a  decedent,  and  of  the 
day  set  for  the  hearing,  by  publication  as  required,  is  conclusive  on  col- 
lateral attack,  when  not  negatived  or  falsified  by  the  record  itself. 

Judicial  Sale—  Mistake  in  Record — Collateral  Attack.  — When  the 
inspection  of  the  entire  record  in  proceedings  for  the  sale  of  a  decedent's 
land  discloses  the  nature  and  extent  of  a  clerical  error  therein,  such 
record  will  correct  itself,  and  the  court  will  treat  it  as  corrected  when 
the  validity  of  the  proceedings  is  collaterally  attacked. 

Judicial  Sale  —  Jurisdiction. — When  a  court  of  limited  jurisdiction  by 
the  recitals  in  its  decree  ascertains  a  jurisdictional  fact,  such  adjudica- 
tion is  final  and  conclusive  when  the  decree  is  collaterally  assailed;  and 
when  the  decree  is  silent,  such  jurisdictional  fact  may  appear  from  the 
other  parts  of  the  record. 

Jurisdiction.  —  Entire  Record  of  Court  imports  absolute  verity,  and  the 
recitals  in  a  decree  may  be  explained,  limited,  or  qualified  by  other  parts 
of  the  record,  and  it  may  be  looked  to  to  ascertain  the  jurisdictional 
facts  when  there  is  no  finding  by  the  court;  but  when  the  power  to 
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ascertain  the  jurisdictional  facts  is  conferred  on  the  court,  and  it  ad- 
judges jurisdiction  in  itself,  that  is  not  overcome  on  collateral  attack, 
because  other  parts  of  the  record  may  not  uphold  such  finding.  The 
falsity  of  such  finding  must  be  affirmatively  proved. 
Judicial  Sale  —  Recitals  in  Decree  Conclusive.  —  Where  a  decree  of 
sale  of  a  decedent's  lands  declares  that  depositions  of  witnesses  were 
taken  upon  interrogatories  as  to  the  necessity  of  the  sale  of  infant's 
interests  therein,  and  were  submitted  by  the  petitioner,  and  ordered  to 
be  filed  of  record,  it  will  be  conclusively  presumed  on  collateral  attack 
that  such  depositions  on  which  the  court  acted  were  taken  as  in  chan- 
cery proceedings  as  required  by  statute. 

A.  Y.  Harper,  for  the  appellant. 

Hewitt,  Walker,  and  Porter,  contra. 

Clopton,  J.  The  admission  that  Thomas  Goodwin  was 
seised  and  possessed  of  the  land  sued  for  at  the  time  of  his 
death,  and  that  plaintiff,  who  is  appellant,  is  one  of  his  twelve 
heirs,  shows  prima  facie  a  title,  which  entitled  the  plaintiff  to 
recover  an  undivided  one-twelfth  interest,  unless  his  title  has 
been  divested  in  some  legal  mode.  In  order  to  show  that  it 
had  been  divested,  the  defendant  introduced  in  evidence, 
against  the  objection  of  plaintiff,  a  transcript  of  the  proceed- 
ings in  the  probate  court,  under  which  the  land  was  sold  and 
conveyed  to  defendant  by  the  administrator  of  the  deceased. 
The  question  arises  on  the  validity  of  the  order  of  sale,  which 
is  impeached,  on  the  ground  that  the  record  does  not  affirma- 
tively show  the  jurisdictional  facts. 

That  the  jurisdiction  of  the  probate  court  to  order  the  sale 
of  the  lands  of  a  decedent  is  statutory  and  limited,  and  that 
it  must  appear  from  the  record,  has  been  placed,  by  the  re- 
peated decisions  of  this  court,  beyond  the  pale  of  discussion. 
No  intendments  will  be  made  in  favor  of  the  jurisdiction  from 
its  mere  exercise.  But  it  is  also  well  settled  that  the  juris- 
diction attaches  when  a  petition  is  filed  by  a  proper  party, 
setting  forth  any  of  the  statutory  grounds  for  a  sale;  and  that 
jurisdiction  having  once  attached,  any  intervening  errors  or 
irregularities  in  the  proceedings  will  not  avail  to  avoid  the 
sale  when  collaterally  impeached.  It  has  accordingly  been 
held  that  though  the  failure  to  issue  citation  to  the  resident 
heirs,  or  to  make  publication  to  the  non-residents,  will  be 
suflicient  to  reverse  the  proceedings  on  appeal,  such  failure 
does  not  affect  the  validity  of  the  order  of  sale  on  a  collateral 
attack:  Field  v.  Gohhhy,  28  Ala.  218.  But  no  intendment  of 
notice  need  be  indulged  in  the  present  case.  The  record  re- 
cites that  the   plaintiff,  being  a  non-resident,  was  notified  of 
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the  application  for  the  sale,  and  of  the  day  set  for  hearing  the 
same,  by  publication  in  a  newspaper  published  in  the  county. 
This  recital  is  conclusive  when  not  negatived  or  falsified  by 
the  record  itself. 

It  is  further  objected  that  no  day  was  appointed  for  the 
hearing  of  the  application  before  the  decree  of  sale  was  made. 
There  appears  of  record  a  preliminary  order,  setting  a  day  for 
the  hearing  of  the  petition,  and  for  the  issue  of  citations  to 
the  resident  heirs,  and  that  the  plaintiff,  being  a  non-resident, 
be  notified  by  publication.  It  is  objected,  however,  that  this 
order,  as  appears  from  the  record,  was  made  December  4, 
1878,  nearly  twelve  months  after  the  decree  of  sale.  The 
petition  was  verified  December  4,  1877.  The  order  recites 
that  "  on  this  day  comes  Joseph  Martin,  administrator  of 
Thomas  Goodwin,  deceased,  and  presents  to  the  court  his 
petition  in  writing,  and  under  oath,  praying  for  an  order  to 
sell  the  lands";  and  appoints  and  sets  January  15,  1878,  as 
the  day  for  hearing  the  petition.  Though  an  error  which  may 
have  occurred  in  a  duly  certified  transcript  of  judicial  pro- 
ceedings cannot  be  corrected  or  amended  by  parol  evidence, 
yet  when  an  inspection  of  the  entire  record  discovers  the 
nature  and  extent  of  the  error,  it  corrects  itself;  and  the  court 
will  regard  it  as  corrected  when  the  validity  of  the  proceed- 
ings is  collaterally  impeached:  King  v.  Martin,  67  Ala.  177. 
As  the  preliminary  order  recites  that  the  petition  was  pre- 
sented on  the  same  day  on  which  the  order  was  made,  and 
sets  January  15,  1878,  for  the  hearing  of  the  petition,  which 
was  several  months  prior  to  the  date  of  the  order,  as  shown 
by  the  record,  and  as  the  record  discloses  that  the  petition 
was  verified  on  the  same  day  of  the  same  month  of  the  pre- 
ceding year,  it  is  manifest  that  a  mistake  occurred  in  the  date 
of  the  preliminary  order.  The  record  corrects  itself;  other- 
wise, it  would  present  the  absurdity  of  an  order  setting  a  day 
for  the  hearing  of  an  application  several  months  anterior  to 
its  rendition. 

It  is  further  objected  that  the  record  does  not  show  affirma- 
tively that  evidence  was  taken  as  in  chancery  proceedings, 
establishing  the  necessity  for  a  sale.  The  statute  declares 
that  no  order  for  the  sale  of  land  belonging  to  any  estate  for 
the  payment  of  debts,  or  for  division,  must  be  made  when 
there  are  minors  interested  in  such  estate,  unless  the  probate 
court  has  taken  evidence  by  deposition  as  in  chancery  pro- 
ceedings, showing  the  necessity  for  such  sale;  and   that  any 
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order  of  sale  made  without  a  compliance  with  these  statutory 
requisitions  shall  be  wholly  void:  Code  1886,  sec.  2114.  The 
decree  of  sale  recites:  "And  it  appearing  to  the  satisfaction  of 
the  court,  from  the  allegations  contained  in  the  said  petition, 
and  from  the  depositions  of  Thomas  0.  Ferguson  and  William 
Weems,  disinterested  witnesses,  taken  upon  interrogatories 
and  submitted  by  the  petitioner,  which  depositions  are  or- 
dered to  be  filed  of  record,"  that  the  lands  cannot  be  equitably 
divided  among  the  heirs,  and  that  a  sale  is  necessary.  It 
appears  from  the  record  that  on  the  same  day  on  which  the 
order  of  sale  was  made,  January  15,  1878,  a  commission  was 
issued  to  W.  W.  Moore  to  take  the  answers  of  the  same 
witnesses  named  in  the  decree  of  sale  to  interrogatories  and 
cross-interrogatories  attached  to  the  commission,  and  the  com- 
missioner certified  that  the  witnesses  were  examined  January 
16,  1878.  It  is  contended  that  the  date  of  this  commission, 
and  the  certificate  of  the  commissioner,  show  that  the  evi- 
dence on  which  the  court  acted  had  not  been  taken  at  the 
time  the  decree  of  sale  was  made  as  in  chancery  proceedings. 

Prior  to  the  enactment  of  section  2114,  the  failure  of  the 
record  to  show  that  the  evidence  was  taken  by  deposition  as 
in  chancery  cases  was  regarded  an  irregularity,  which  did  not 
affect  the  validity  of  the  proceedings  on  collateral  attack,  and 
would  be  so  regarded  now,  if  adults  only  are  interested  in  the 
estate.  But  since  its  enactment,  the  proceedings  are  held  void, 
if  minors  are  interested,  unless  the  record  shows,  expressly  or 
by  fair  implication,  that  the  evidence  was  taken  by  deposition 
as.  in  chancery  proceedings. 

Under  the  statute,  it  has  been  held  that  the  duty  devolved 
on  the  probate  court  to  determine  whether  the  evidence  has 
been  so  taken,  and  if  the  record  discloses  that  the  court 
adjudged  that  it  was  so  taken,  the  adjudication,  however 
erroneous,  is  final  and  conclusive,  and  will  support  the  decree 
of  sale,  except  on  error  or  appeal:  Bland  v.  Bowie,  53  Ala.  152. 
In  Masscy  v.  Smith,  73  Id.  174,  it  is  said:  "  By  its  decree,  the 
court  of  probate  ascertained  and  declared  the  depositions  were 
taken  as  in  chancery  cases,  and  that  the  facts  were  proved, — 
the  incapability  of  the  lands  of  a  fair  and  equitable  division 
among  the  heirs.  The  decree  was  final  and  conclusive  upon 
those  matters,  when  collaterally  assailed,  and  could  not  be 
impeached  by  a  reference  to  the  depositions  upon  which  the 
court  proceeded."  In  that  case,  it  seems  that  the  court  ad- 
judged that  the  depositions  were  taken  as  in  chancery  cases, 
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and  it  was  sought  to  impeach  the  finding  by  reference  to  the 
depositions  of  record  in  order  to  show  that,  on  account  of  errors 
and  irregularities,  they  were  not  so  taken,  and  did  not  prove 
the  facts  which  authorized  the  court  to  render  a  decree  of  sale. 
In  Bland  v.  Bowie,  svpra,  the  decree  found  that  the  deposi- 
tions were  taken  as  in  chancery  cases,  but  was  silent  as  to 
what  was  proved  by  them.  The  decree  declared  that  they 
were  filed  of  record  in  the  proceedings.  It  was  held  that  such 
reference  to  the  depositions  made  them  a  part  of  the  record, 
that  the  decree  should  be  read  as  if  they  were  incorporated  in 
it  by  an  express  recital  of  their  contents,  and  that  the  depo- 
sitions must  be  looked  to  in  determining  whether  the  necessity 
of  sale  was  proved.  This  was  in  support  of  the  validity  of 
the  decree  as  to  a  matter  in  respect  to  which  it  was  silent. 
The  rule  deducible  from  these  decisions  is,  that  when  the 
court,  by  the  recitals  of  the  decree,  ascertains  the  jurisdic- 
tional fact,  such  adjudication  is  final  and  conclusive  when  the 
decree  is  collaterally  assailed;  and  if  the  decree  is  silent,  the 
jurisdictional  fact  may  appear  from  other  parts  of  the  record. 

As  the  entire  record  imports  absolute  verity,  the  recitals  of 
the  decree  may  be  explained,  limited,  or  qualified  by  other 
parts  of  the  record.  The  entire  record  may  be  looked  to  for 
the  purpose  of  ascertaining  the  jurisdictional  facts,  when  there 
is  no  finding  by  the  court;  for  jurisdiction  is  acquired  from 
the  facts  as  they  appear  in  the  entire  record;  but  when  the 
power  to  ascertain  the  jurisdictional  fact  is  conferred  on  the 
court,  and  the  court  adjudges  that  it  has  jurisdiction,  it  is  not 
overcome  or  destroyed  because  other  parts  of  the  record  may 
not  be  sufficient  to  uphold  such  finding:  Banruni  v.  People,  1 
Brad.  App.  496.  At  must  affirmatively  appear  that  such  find- 
ing cannot  be  true.  The  decree  of  sale  positively  declares 
that  the  depositions  of  the  witnesses  were  taken  upon  inter- 
rogatories, and  were  submitted  by  the  petitioner,  and  ordered 
to  be  filed  of  record.  These  recitals  bring  the  decree  within 
the  rules  declared  in  Wright  v.  Ware,  50  Ala.  549,  in  which 
case  the  depositions  were  taken  under  a  commission,  issued 
to  persons  appointed  commissioners  by  a  previous  order  of 
the  court.  The  decree  of  sale  recited  that  the  commissioner 
theretofore  appointed  to  take  the  testimony  had  returned  the 
same  to  the  court,  and  that  it  was  opened,  read,  and  ordered 
of  file  among  the  papers  in  the  cause.  It  was  held  that  it  was 
not  essential  that  the  decree  should  declare  in  express  terms 
that  the  depositions  were  taken  as  in  chancery  cases;  that  the 
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requirements  of  the  statute  are  satisfied,  if  its  recitals,  fairly 
interpreted,  lead  to  such  conclusions;  and  that  it  appeared 
from  the  record  that  the  depositions  were  taken  as  in  chan- 
cery cases.  It  is  said:  "There  are  but  two  modes  of  taking 
depositions  known  to  our  law,  —  one  in  proceedings  at  common 
law,  and  one  in  proceedings  in  chancery.  The  recitals  in  the 
record  are  us  consistent  with  the  hypothesis  that  the  deposi- 
tions were  taken  as  in  chancery  proceedings  as  that  they  were 
taken  as  in  proceedings  at  common  law.  This  being  true,  we 
must  adopt  that  hypothesis  which  will  support  and  preserve, 
not  that  which  will  invalidate,  the  proceedings."  On  the  prin- 
ciple settled  in  the  case  last  cited,  the  recitals  in  the  decree  of 
sale,  fairly  construed,  lead  to  the  conclusion  that  the  deposi- 
tions on  which  the  court  acted  were  taken  as  in  chancery 
proceedings. 

It  is  unnecessary  to  decide  what  would  be  the  effect  if 
other  parts  of  the  record  contradicted  or  disproved  the  find- 
ings of  the  court  as  recited  in  the  decree,  or  whether  such 
findings  are  conclusive  when  the  record  itself  shows  that 
the  evidence  of  jurisdiction  on  which  the  court  acted  is  in- 
sufficient to  establish  the  jurisdictional  fact.  Evidence  out- 
side of  the  record,  whether  verbal  or  written,  cannot  be  received 
to  impugn  the  recitals  of  the  decree.  Therefore,  whether  the 
depositions  and  the  certificates  of  the  commissioner  appearing 
in  the  transcript  introduced  in  evidence  can  be  looked  to  for 
this  purpose  depends  on  the  question  whether  they  properly 
constitute  a  part  of  this  record;  and  this  fact  depends  on 
the  question  whether  they  are  the  depositions  referred  to  in 
the  decree,  and  ordered  to  be  recorded.  If  they  are,  they 
sustain  the  recitals  of  the  decree;  if  they  are  not,  they 
cannot  be  looked  to  for  the  purpose  of  disproving  its  reci- 
tals; for  if  they  were  not  taken  until  after  the  rendition  of 
the  decree,  as  the  commissioner's  certificate  imports,  and 
there  were  no  other  depositions  before  the  court  at  the  time 
the  decree  was  made,  its  recitals  are  absolutely  false.  If 
they  are  the  only  depositions  taken  in.  the  case,  on  the  prin- 
ciple that  the  record  imports  absolute  verity,  it  is  more 
consistent  and  reasonable  to  indulge  the  presumption  that 
the  commissioner  committed  an  error  in  his  certificate  as 
to  the  date  of  the  examination  of  the  witnesses.  It  may  be 
that  some  of  the  cases  referred  to  have  carried  to  the  utmost 
extent  the  interpretation  and  effect  of  jurisdictional  recitals 
in  the  decrees  of  courts  of  statutory  and  limited  jurisdiction; 
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but  such  construction  of  the  statute  has  been  settled  so  long, 
and  adhered  to,  with  intervening  re-enactments  of  the  statute, 
that  it  should  be  regarded  as  having  become  a  rule  of  prop- 
erty, and  should  not  be  disturbed.  Extending  to  the  recitala 
of  the  decree  of  sale  the  presumptions  which  these  decisions 
extend  to  judicial  proceedings  when  collaterally  assailed,  we 
are  forced  to  hold  that  they  satisfy  the  requirements  of  the 
statute  that  the  evidence  must  be  taken  by  depositions  as  in 
chancery  proceedings,  the  entire  record  not  negativing  or  falsi- 
fying them.  The  transcript  was  properly  admitted  in  evi- 
dence, and,  in  connection  with  the  conveyance  made  by  the 
administrator  to  the  defendant  under  an  order  of  the  probate 
court,  proves  that  the  plaintiff  had  been  divested  of  his  title. 
Affirmed. 


Jurisdiction.  —  The  question  of  jurisdiction  must  be  tried  by  the  whole 
record,  and  when  it  appears  therefrom  that  the  court  had  no  jurisdiction 
over  the  subject-matter,  the  judgment  is  void,  and  will  be  so  considered  when 
attacked  collaterally;  but  all  things  required  by  statute  to  be  done  will  be 
presumed  to  have  been  done,  in  absence  of  proof  to  the  contrary:  Adams  v. 
Cowles,  95  Mo.  501;  G  Am.  St.  Rep.  74,  and  note  79.  But  judgments  are  not 
collaterally  attackable  for  irregularities:  Knott  v.  Taylor,  99  N.  C.  511;  6 
Am.  St.  Rep.  547,  and  note  551;  Indiana  etc.  IVy  Co.  v.  Allen,  113  Ind.  .308; 
3  Am.  St.  Rep.  650,  and  note  G54;  Mitchell  v.  Atken,  37  Kan.  33;  1  Am.  St. 
Rep.  231.  But  the  jurisdiction  of  a  court  of  limited  jurisdiction  which 
has  rendered  a  judgment  may  be  collaterally  questioned:  Peoples  Savings 
Bank  v.  Wilcox,  15  R.  I.  25S;  2  Am.  St.  Rep.  894,  and  note  896,  as  to  whether 
the  jurisdiction  of  a  probate  court  may  be  collaterally  questioned,  and  also 
as  to  whether  a  probate  court  is  a  court  of  limited  jurisdiction. 

Jurisdiction.  — The  presumption  is,  that  a  court  of  limited  or  inferior  ju- 
risdiction is  without  jurisdiction  when  the  jurisdiction  does  not  appear,  and 
the  jurisdictional  facts  arc  not  alleged  in  a  complaint  in  an  action  therein: 
Gilbert  v.  York,  111  N.  Y.  544;  but  the  contrary  rule  i3  true  as  to  courts  of 
record  of  general  jurisdiction:  English  v.  Woodman,  40  Kan.  752;  City  of  St. 
Louis  v.  Lanigan,  97  Mo.  176;  Hilton  v.  Buchanan,  24  Neb.  490. 

Process,  the  Service  of,  now  Proved. — The  recital  in  tho  record  by 
the  court  that  defendants  in  the  proceeding  named  had  been  served  with 
process  is  evidence  that  they  had  been  so  served,  and  that  the  court  had  ju- 
risdiction over  their  persons:  Brickhouse  v.  Sutton,  99  N.  C.  103;  6  Am.  St. 
Rep.  497;  and  it  has  even  been  held  that  such  a  recital  is  not  only  evidence 
of  service,  but  conclusive  evidence  of  that  fact:  Hahn  v.  Kelly,  34  Cal.  391; 
94  Am.  Dec.  742,  and  note  765  et  seq. ;  note  to  Meliav.  Simmons,  30  Am.  Rep. 
74S-752.  But  the  record  recitals  in  the  judgment  entry  as  to  the  service  of 
the  summons  are  not  conclusive  where  the  service  found  in  the  rolls  is  fatally 
defective:  Blodgett  v.  Schaffer,  94  Mo.  652;  but  see  Adams  v.  Cowles,  95  Id. 
501;  6  Am.  St.  Rep.  74,  and  note  79. 

Judicial  Sales  —  Probate  Courts.  — Proceedings  in  probate  for  the  sale 
of  a  decedent's  estate  are  in  rem,  and  cannot  be  collaterally  attacked:  Satchcr 
v.  Satcher,  41    Ala.    26;  91   Am.    Dec.  498;  but  in  Clark  v.  Thompson,  47  111. 
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25,  95  Am.  Dec.  457,  and  note,  it  is  held  that  unless  all  the  steps  necessary 
to  bring  the  parties  before  the  court  have  been  taken  in  the  proper  man- 
ner, the  court  acquires  no  jurisdiction  to  order  a  sale.  Compare  the  case  of 
Lyons  v.  Hamner,  84  Ala.  197;  5  Am.  St.  Rep.  363.  And  so  it  has  been  de- 
cided that  a  purchaser  at  a  probate  sale,  which  is  founded  upon  a  petition 
which  does  not  contain  the  averments  necessary  to  give  the  court  jurisdiction, 
acquires  no  legal  title:  Wilson  v.  Holt,  83  Ala.  528;  3  Am.  St.  Rep.  768. 


Sharp  v.  Hall. 

[86  Alabama,  110.] 

Construction  of  Writing  —  Deed  or  Will.  —  In  arriving  at  a  conclusion 
as  to  whether  a  written  instrument,  doubtful  in  its  character,  but 
posthumous  in  its  operation,  is  a  deed  or  a  will,  the  controlling  inquiry 
is  the  intention  of  the  maker,  to  be  gathered  primarily  from  the  lan- 
guage of  the  instrument  itself;  but  this  does  not  preclude  proof  of  in- 
structions given  to  a  draughtsman  as  to  the  nature  of  the  paper  he  was 
asked  to  prepare,  nor  of  all  attending  circumstances  which  will  aid  in 
determining  the  maker's  intention;  aud  the  fact  that  the  paper  has  never 
been  delivered,  and  could  not  operate  as  a  deed,  should  be  considered; 
for  in  such  doubtful  cases,  if  it  could  operate  as  a  will,  it  will  be  so  pro- 
nounced. 

Evidence.  —  Intention  is  an  inferential  act,  and,  unless  announced  at  the 
time  the  act  is  done,  is  not  susceptible  of  direct  proof. 

Incompetent  Evidence  once  admitted  may  be  rebutted  by  other  incompe- 
tent evidence. 

Probate.  The  instrument  in  dispute  is  as  follows:  "The 
state  of  Alabama,  Colbert  County.  These  presents  show  that, 
in  consideration  of  the  love  and  affection  I  have  to  Julia  M. 
Hall,  I  do  now  here  give  and  deliver  to  her  the  following 
property,  to  wit  [describing  a  lot  by  metes  and  bounds],  to- 
gether with  all  the  tenements  and  hereditaments  thereunto 
appertaining,  all  of  which  I  now  hold  and  possess.  But  I  do 
hereby  reserve  the  use,  control,  and  consumption  of  the  same 
to  myself  for  and  during  my  natural  life;  and  this  is  done  in 
part  to  do  away  with  all  need  or  necessity  of  taking  out  let- 
ters of  administration  after  my  death.     Test  my  hand  and  seal 

this  day  of  February,   1886."      Signed,  Mrs.  Anne  E. 

Hornsby;  attested  by  J.  J.  Davis  and  J.  K.  Kirk,  subscribing 
witnesses.  The  sixth  instruction  asked,  and  refused,  was,  that 
"  the  fact  that  Mrs.  Hornsby  did  not  dispose  of  all  her  prop- 
erty, if  it  be  a  fact,  must  be  considered  by  the  jury,  with  the 
other  evidence,  to  ascertain  whether  or  not  the  instrument  was 
intended  to  be  a  will."     The  opinion  discloses  the  other  facts. 
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Kirk  and  Almon,  for  the  appellants. 
/.  B.  Moore,  contra. 

Stone,  C.  J.  There  are  few,  if  any.  questions  less  clearly 
defined  in  the  law-books  than  an  intelligible,  uniform  test  by 
which  to  determine  when  a  given  paper  is  a  deed,  and  when 
it  is  a  will.  Deeds,  once  executed,  are  irrevocable,  unless 
such  power  is  reserved  in  the  instrument.  Wills  are  always 
revocable  so  long  as  the  testator  lives  and  retains  testamen- 
tary capacity.  Deeds  take  effect  by  delivery,  and  are  oper- 
ative and  binding  during  the  life  of  the  grantor.  Wills  are 
ambulatory  during  the  life  of  the  testator,  and  have  no  effect 
until  his  death.  Out  of  this  has  grown  one  of  the  tests  of 
testamentary  purpose,  —  namely,  that  its  operation  shall  be 
posthumous.  If  this  distinction  were  carried  into  uniform, 
complete  effect,  and  if  it  were  invariably  ruled  that  instruments 
which  confer  no  actual  use,  possession,  enjoyment,  or  usufruct 
on  the  donee  or  grantee,  during  the  life  of  the  maker,  are  al- 
ways wills,  and  never  deeds,  this  would  seem  to  be  a  simple 
rule,  and  easy  of  application.  The  corollary  would  also  appear 
to  result  naturally  and  necessarily  that  if  the  instrument, 
during  the  lifetime  of  the  maker,  secured  to  the  grantee  any 
actual  use,  possession,  enjoyment,  or  usufruct  of  the  prop- 
erty, this  would  stamp  it  irrefutably  as  a  deed.  The  authori- 
ties, however,  will  not  permit  us  to  declare  such  inflexible 
rule.  A  declaration  of  trust,  by  which  the  grantor  stipulates 
to  hold  in  trust  for  himself  during  life,  with  remainder  to  a 
donee  or  succession  of  donees,  certainly  secures  no  use,  enjoy- 
ment, or  usufruct  to  the  remainderman  during  the  grantor's 
life;  yet  it  is  a  deed,  and  not  a  will:  1  Bigelow's  Jarman  on 
Wills,  17,  and  notes;  Gillham  v.  Mustin,  42  Ala.  365.  Can  a 
tangible  distinction  be  drawn  between  such  case  and  a  direct 
conveyance  in  form  a  deed  by  which  A  conveys  to  B,  to  take 
effect  at  the  death  of  A?  The  human  mind  is  not  content 
with  a  distinction  that  rests  on  no  substantial  difference. 
Conveyances  reserving  a  life  estate  to  the  grantor  have  been 
upheld  as  deeds:  2  Devereau  on  Deeds,  sec.  983;  Robinson  v. 
Schley,  6  Ga.  515;  Elmore  v.  Mustin,  28  Ala.  309;  Hall  v. 
Burkham,  59  Id.  349.  In  Daniel  v.  Hill,  52  Id.  430,  436,  this 
court  said:  "A  deed  may  be  so  framed  that  the  grantor  re- 
serves to  himself  the  use  and  possession  during  his  life,  and 
on  his  death  creates  a  remainder  in  fee  in  a  stranger." 

Almost  every  conceivable  form  of  conveyance,  obligation, 
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or  writing,  by  which  men  attempt  to  convey,  bind,  or  declare 
the  legal  status  of  property,  have,  even  in  courts  of  the  highest 
character,  been  adjudged  to  be  wills.  The  form  of  the  instru- 
ment stands  for  but  little.  Whenever  the  paper  contemplates 
posthumous  operation,  ths  inquiry  is,  What  was  intended? 

1  Bigelow's  Jarman  on  Wills,  20,  25;  Habergham  v.  Vincent, 

2  Ves.  Jr.  204;  Jordan  v.  Jordan,  65  Ala.  301;  Daniel  v.  Hill, 
52  Id.  430;  Shepherd  v.  Nabors,  6  Id.  631 ;  Kinnebrew  v.  Kinne- 
brew,  35  Id.  638.  The  intention  of  the  maker  is  the  control- 
ling inquiry;  and  that  intention  is  to  be  gathered,  primarily, 
from  the  language  of  the  instrument  itself:  Dunn  v.  Bank,  2 
Id.  152.  The  intention  cannot  be  proved  by  a  witness  speak- 
ing directly  thereto.  But  this  does  not,  in  cases  of  inapt 
phraseology,  —  such  as  the  present  instrument  discloses,  — 
preclude  proof  of  instructions  given  to  the  draughtsman  in 
roference  to  the  nature  of  the  paper  he  was  expected  to  pre- 
pare. In  Green  v.  Proude,  1  Mod.  117,  3  Keb.  310,  the  paper 
had  striking  characteristics  of  a  deed;  but  the  court  said: 
"  Here  being  directions  given  to  make  a  will,  and  a  person 
sent  for  to  that  end  and  purpose,  this  is  a  good  will."  Speaking 
of  this  case,  Jarman  (Bigelow's  ed.,  vol.  1,  p.  19)  says:  "The 
court  seems  to  have  been  influenced  by  the  circumstance  that 
the  person  who  prepared  it  was  instructed  to  make  a  will." 

In  Wareham  v.  Sellers,  9  Gill  &  J.  98,  the  court  decided  that 
testimony  should  have  been  received  of  "  conversations  of  the 
deceased,  made  at  the  time  of  executing  the  said  paper,  and 
from  the  other  circumstances,  that  the  said  P.  S.  made  and 
executed  the  said  paper  as  and  for  his  last  will  and  testament, 
and  intended  it  as  such."  In  this  case  the  controversy  was 
whether  the  paper  was  a  deed  or  a  will.  To  the  same  effect 
is  Witherspoon  v.  Witherspoon,  2  McCord,  520. 

So  all  the  attending  circumstances  may  be  put  in  proof  as 
aids  in  determining  whether  the  maker  intended  the  paper 
should  operate  as  a  deed  or  a  will,  whenever  it  is  so  framed  as 
to  postpone  actual  enjoyment  under  it  until  the  death  of  the 
maker:  Gilham  v.  Muslin,  42  Ala.  365;  Daniel  v.  Hill,  52  Id. 
430;  Campbell  v.  Gilbert,  57  Id.  569;  Jordan  v.  Jordan,  65  Id. 
301;  Rice  v.  Rice,  C8  Id.  216;  Lee  v.  Shivers,  70  Id.  288;  1 
Bigelow's  Jarman  on  Wills,  25;  Gage  v.  Gage,  12  N.  H.  371; 
Mealing  v.  Pace,  14  Ga.  596,  630;  Symmes  v.  Arnold,  10  Id. 
506;  Jackson  v.  Jackson,  6  Dana,  257. 

Another  pertinent  inquiry:  If  a  paper  cannot  have  opera- 
tion as  a  deed,  but  may  as  a  will,  then,  in  doubtful  cases,  we 
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should  pronounce  it  a  will,  ul  res  magis  valeal:  Bigelow's  Jar- 
man  on  Wills,  21,  22,  24,  25;  Attorney-General  v.  Jones,  3  Price, 
379;  Gage  v.  Gage,  12  N.  II.  371;  Symmes  v.  Arnold,  10  Ga. 
506. 

The  instrument  sought  to  be  established  as  a  will  is  in  form 
a  nondescript.  It  clearly  shows  on  its  face  that  the  donee  or 
grantee  was  to  have  no  actual  enjoyment  of  the  property  —  no 
usufruct — during  the  life  of  the  maker.  Its  language  is:  "I 
do  hereby  reserve  the  use,  control,  and  consumption  of  the 
same  to  myself  for  and  during  my  natural  life."  We  hold 
that  the  paper,  on  its  face,  falls  within  the  indeterminate  class, 
which,  according  to  circumstances,  may  be  pronounced  a  deed 
or  a  will.  We  also  hold  that,  on  the  trial  of  the  issue,  it  was 
competent  to  prove  that  the  maker  was  without  lineal  or 
other  very  near  relatives;  that  she  was  attached  to  the  donee, 
who  was  a  member  of  her  household;  that  she  sent  for  the 
daughtsman  of  the  paper  and  employed  him  to  write  her  will; 
that  in  pursuance  of  such  employment,  he  wrote  the  paper  in 
controversy;  that  she  signed  it  with  a  knowledge  of  its  con- 
tents, and  had  it  attested;  that  she  did  not  deliver  it,  but. had 
it  placed  in  an  envelope,  and  indorsed,  "Not  to  be  opened 
until  after  my  death,"  and  that  she  carefully  preserved  it  in 
6uch  envelope  until  her  death.  Now,  all  these  facts  and  cir- 
cumstances, if  proved  and  believed,  were  competent  and  proper 
for  the  consideration  of  the  jury  in  determining  the  issue  of 
devisavit  vel  non.  And  the  fact,  if  believed,  that  the  paper 
had  never  been  delivered,  and  therefore  could  not  take  effect 
as  a  deed,  should  also  be  considered  in  arriving  at  the  maker's 
intention. 

In  excluding  from  contestant's  exceptive  allegation  the  aver- 
ment that  the  paper  is  a  deed,  the  probate  court  committed  a 
technical  error.  That  was  the  real  issue  in  the  case.  This 
ruling,  however,  did  the  contestants  no  injury,  as  they  had  the 
benefit  of  the  defense  it  sought  to  interpose:  3  Brickell's  Di- 
gest, 405,  sec.  20. 

Under  our  rulings,  if  the  question  were  properly  raised,  the 
witness  Davis  should  not  have  been  permitted  to  testify  that 
his  intention  in  framing  the  paper  was  to  make  it  a  will.  In- 
tention is  an  inferential  fact,  and,  unless  it  is  announced  at 
the  time  the  act  is  done,  it  is  not  susceptible  of  direct  proof: 
3  Brickell's  Digest,  438,  sees.  479  et  seq.  The  objection  to  this 
testimony  however  was,  that  it  was  "  parol  evidence  intro- 
duced to  vary  and  change  a  written  instrument."     There  was 
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nothing  in  this  objection,  and  it  was  rightly  overruled:  3 
Id.  444,  sec.  574. 

We  have  shown  that  the  opinion  of  the  witness  Davis  that 
the  paper  was  a  will,  or  that  he  intended  it  for  a  will,  was  ille- 
gal evidence,  if  properly  objected  to.  Being  admitted,  however, 
it  was  competent  to  rebut  it.  It  was  attempted  to  be  rebutted 
in  this  case,  not  by  disproof  of  the  fact,  but  by  testimony  tend- 
ing and  intended  to  discredit  the  witness.  A  letter  proved  to 
have  been  written  by  him,  and  which  stated  that  Mrs. 
Hornsby  had  died  intestate,  was,  after  laying  the  proper 
predicate,  offered  for  this  purpose.  This  letter,  it  was  con- 
tended, contained  a  prior  contradictory  statement  by  the  wit- 
ness to  that  part  of  his  testimony  in  which  he  had  said  the 
paper  was  intended  as  a  will.  Offered  as  it  was,  it  should 
have  been  received:  1  Brickell's  Digest,  889,  sec.  1225.  In  the 
absence  of  proof  by  Davis  that  he  intended  the  paper  for  a  will, 
the  letter  would  have  been  illegal  evidence:  2  Id.  549,  sec. 
126;  3  Id.  828,  sec.  101. 

The  paper  over  which  the  present  contention  arose  contains 
the  following  clause:  "And  this  [the  execution  of  the  paper] 
is  done,  in  part,  to  do  away  with  all  need  or  necessity  of  tak- 
ing out  letters  of  administration  after  my  death."  This  clause 
is  a  circumstance  which  the  jury  may  look  at  and  consider,  in 
determining  whether  Mrs.  Hornsby  intended  that  Julia  M. 
Hall  should  take  or  enjoy  any  interest  during  the  former's 
life.  It  is  not  conclusive,  but  must  be  weighed  with  the  other 
evidence.  It  would  probably  be  more  weighty  if  it  made 
provision  for  Mrs.  Hornsby 's  entire  estate.  Attempts  —  fruit- 
less, of  course,  —  are  sometimes  made  to  dispense  with  ad- 
ministration, even  in  documents  that  are  unmistakably 
testamentary. 

Charge  No.  6,  asked  by  contestants,  should  have  been  given. 
The  remaining  charges  asked  by  them  were,  in  the  light  of 
the  evidence,  calculated  to  confuse  or  mislead,  and  were 
rightly  refused  on  that  account. 

We  have  now  considered  all  the  questions  we  deem  neces- 
sary. In  a  very  few  of  the  many  rulings  the  probate  court 
erred. 

Reversed  and  remanded. 

Instrument  of  Writing,  whetuer  a  Deed  or  a  Will.  —  If  it  ap- 
pears doubtful  from  the  face  of  an  instrument  whether  the  person  executing 
it  intended  it  to  operate  as  a  deed  or  a  will,  it  i3  proper  to  ascertain  the  in- 
tention of  such  person,  not  only  from  its    contents,  but  also  from  evidence 
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showing  liow  such  person  really  considered  it:  Robertson  v.  Dunn,  2  Murph. 
13.3;  5  Am.  Dec.  525.  An  instrument  in  the  form  of  a  deed  is  a  will,  where- 
the  property  that  it  purports  to  convey  is  an  undivided  interest  iu  that  of 
which  the  grantor  shall  die  seised:  Watkins  v.  Dean,  10  Yerg.  320;  31  Am. 
Rep.  583,  and  note.  An  instrument  passing  property  during  the  donor's  life- 
time, although  of  alleged  testamentary  character,  being  not  absolutely  a  will, 
must  be  a  deed,  for  there  is  no  middle  ground:  Hikman  v.  Bouslaurjh,  13  Pa. 
St.  344;  53  Am.  Dec.  474.  An  instrument  may  be  partly  a  deed  and  partly 
testamentary:  Burlimjlon  University  v.  Barrett,  22  Iowa,  GO;  92  Am.  Dec. 
370,  and  note.  An  instrument  may  bo  a  will,  though  in  the  form  of  a  deed, 
if  it  is  revocable  at  pleasure,  not  to  take  effect  until  the  death  of  the  maker, 
properly  attested,  and  otherwise  regular  in  form:  Evans  v.  Smith,  2S  Ga.  98; 
73  Am.  Dec.  751. 

Distinction  between  Deeds  and  Wills:  See  monographic  note  to  Bur- 
Umjton  University  v.  Barrett,  92  Am.  Dec.  333-389.  Whether  a  paper  is  a 
deed  or  a  will  is  a  question  of  intention;  if  it  appears  that  the  maker  did  not 
intend  any  interest  whatever  to  vest  before  his  death,  then  the  law  regards 
the  instrument  as  a  will:  Simon  v.  Wildt,  84  Ky.  157. 
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AND    ClJRETON. 

[86  Alabama,  234.] 
Chattel  Mortgage  Given  to  Secure  the  payment  of  a  bonajide  debt,  and 
authorizing  the  mortgagor  to  retain  possession  and  continue  the  sale  of 
the  goods  exclusively  for  the  benefit  of  the  mortgagee,  paying  the  pro- 
ceeds of  sales  to  him  each  week,  or  oftener  if  required,  is  not  fraudulent 
on  its  face,  but  is  valid  a3  against  creditors,  and  makes  the  mortgagor 
the  agent  of  the  mortgagee  to  sell  and  account  to  him. 

W.  A.  Scott,  for  the  appellants. 
J.  F.  Roper,  contra. 

Somerville,  J.  The  point  chiefly  discussed,  both  at  the 
bar  and  in  the  briefs  of  counsel,  is  the  validity  of  the  mort- 
gage executed  by  the  defendants,  McNealy  and  Cureton,  to 
Davis  and  Son,  on  November  18,  1887,  transferring  to  the 
mortgagees  a  stock  of  merchandise  then  in  the  possession  of 
the  mortgagors,  for  the  purpose  of  securing  a  debt  described 
in  the  instrument.  As  to  the  bona  fides  of  this  debt  there  is 
no  serious  controversy.  Nor  is  any  actual  fraud  established 
by  the  testimony  which  can  in  any  way  vitiate  the  transfer  of 
the  goods.  It  is  contended  that  the  mortgage  in  rendered 
fraudulent  on  its  face  by  the  provision  contained  in  it  author- 
izing the  mortgagees,  McNealy  and  Cureton,  to  continue  the 
sale  of  the  goods,  although  it  is  expressly  stipulated  that  such 
sale  shall  oe  exclusively  for  the  benefit  of  the  mortgagees.  It 
AM.  St.  Kep.,  Vol.  XI. —3 
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is  provided  that  "all  moneys  arising  from  the  sales  of  said 
goods"  shall,  co  instanti,  be  the  property  of  the  mortgagees, 
and  shall  be  paid  over  to  them  at  the  end  of  each  week,  or 
oftener  if  required,  and  shall  go  as  credits  on  the  mortgage 
debt,  the  mortgagors  expressly  agreeing  that  all  such  sales 
"shall  be  for  and  on  account"  of  said  mortgagees.  If  any 
of  the  goods  are  sold  on  a  credit,  the  accounts  are  also  to  pass 
to  the  mortgagees  as  their  property,  and  be  credited  as  so 
many  payments  on  the  mortgage  debt. 

The  law  day  is  fixed  on  February  1,  1888,  the  day  the 
secured  debt  fell  due. 

There  is  no  clause  anywhere  contained  in  the  mortgage 
which  can  be  construed,  expressly  or  by  implication,  as  evin- 
cing an  intention  to  permit  the  mortgagors  to  reserve  any  ben- 
efit to  themselves,  or  any  power  of  disposition  over  the  goods 
inconsistent  with  the  idea  that  the  property  is  not  to  be  held 
strictly  subject  to  the  lien  of  the  mortgage  as  a  bona  fide  se- 
curity for  the  debt. 

In  Benedict  v.  Renfro,  75  Ala.  121,  51  Am.  Rep.  429,  we  dis- 
cussed at  length  the  subject  of  mortgages  on  stocks  of  mer- 
chandise, where  the  mortgagor  was  permitted  to  remain  in 
possession,  and  to  sell  the  goods  in  due  course  of  trade  for  his 
own  benefit.  We  held  that  such  a  power,  accompanied  with 
continued  possession,  conferred  on  the  mortgagor  a  dominion 
over  the  property  which  was  utterly  inconsistent  with  and 
subversive  of  the  mortgage  lien,  rendering  the  mortgage  itself 
virtually  a  conveyance  "  made  in  trust  for  the  use  of  the  per- 
son making  it,"  and  stamping  it  with  invalidity  for  fraud,  as 
tending  inevitably  to  hinder  and  delay  the  creditors  of  the 
mortgagor. 

Anticipating  such  a  case  as  that  now  before  us,  we  then 
said:  "  We  are  not  to  be  understood  as  intimating  in  this 
opinion  that  a  mortgage  of  merchandise  would  be  rendered 
conclusively  invalid,  where  the  mortgagor  is  in  good  faith  left 
in  possession  of  the  goods  with  power  to  sell  for  the  exclusive 
use  of  the  mortgagee,  holding  the  proceeds  of  sale  for  his  ben- 
efit. In  such  a  case,  he  may  well  be  deemed  the  mere  agent 
of  the  mortgagee,  acting  for  him  and  in  his  behalf."  In  Rob- 
itition  v.  Elliott,  22  Wall.  513,  524,  where  the  subject  is  elab- 
orately discussed  by  the  supreme  court  of  the  United  States, 
it  was  observed  by  Mr.  Justice  Davis  that  the  court  was  not 
prepared  to  say  that  a  mortgage  would  not  be  sustained 
u  which  allows  a  stock  of  goods  to  be  retained  by  the  mort- 
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gagor,  and  sold  by  him  at  retail,  for  the  express  purpose  of 
applying  the  proceeds  to  the  payment  of  the  mortgage  debt. 
....  Indeed,  it  would  seem,"  he  observed,  "that  such  an 
arrangement,  if  honestly  carried  out,  would  be  for  the  mutual 
advantage  of  the  mortgagee  and  the  unpreferred  creditors." 
The  mortgage,  in  that  case,  was  held  fraudulent  and  void,  on 
the  same  ground  stated  by  us  in  Benedict  v.  Renfro,  supra, 
that  the  mortgagors  were  permitted  to  deal  with  the  prop- 
erty as  their  own,  without  covenant  to  account  with  the  mort- 
gagees for  the  proceeds  of  sale,  and  without  recognition  that 
the  property  was  sold  for  their  benefit. 

The  principle  controlling  this  case  is  not  distinguishable 
from  that  decided  in  Perry  Ins.  Co.  v.  Foster,  58  Ala.  502;  20 
Am.  Rep.  779.  There,  an  assignment  was  made  conveying  to 
a  preferred  creditor,  in  the  early  part  of  the  year,  a  plantation, 
and  the  crops  to  be  raised  during  the  year,  and  the  personal 
property  used  in  cultivating  them.  It  was  stipulated  that  Ihe 
property  should  remain  in  the  possession  of  the  grantor.-,  to 
be  used  by  them  in  making  the  crops,  which  were  to  be  deliv- 
ered to  the  grantee  as  soon  as  made  and  gathered,  the  pro- 
ceeds to  be  applied  to  the  payment  of  the  secured  debts.  No 
actual  fraud  being  shown,  the  assignment  was  sustained,  on 
the  ground  that  it  was  contemplated  that  the  whole  property 
was  to  be  devoted  to  the  satisfaction  of  the  mortgage  debt, 
without  the  reservation  of  any  benefit  to  the  grantor.  Said 
Brickell,  C.  J.:  '"If  the  crops  to  be  produced  are,  with  the 
existing  property,  to  be  devoted  to  the  payment  of  the  secured 
debts,  it  lias  not  been  supposed  such  a  stipulation  is  a  reser- 
vation of  a  benefit  to  the  debtor,  though  thereby  the  residuum 
which  must  revert  to  him  may  be  increased.  It  is  not  un- 
usual in  assignments  to  provide  that  the  assignees,  or  the 
debtor  under  their  direction,  may  continue  the  business;  and 
if  it  appears  this  is  done,  not  for  the  benefit  of  the  debtor  and 
to  the  prejudice  of  the  unsecured  creditors,  but  to  promote  the 
interest  of  the  creditors  who  are  preferred,  they  are  sustained." 
Many  cases  are  cited  illustrative  of  the  principle  involved,  and 
sustaining  the  conclusion  reached  by  the  court. 

The  precise  question  here  involved  has  been  many  times 
considered  by  the  New  York  court  of  appeals.  It  arose  in 
ConMing  v.  Shelly.  23  X.  V.  oGO.  IS  Am.  Dec.  348,  where  the 
court  sustained  such  a  mortgage  of  a  stock  of  merchandise  as 
valid,  — it  being  declared  to  he  neither  unlawful  nor  fraudu- 
lent   per   se.     It   was   said:    '*  Such    an    agreement   made  the 
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mortgagors  agents  of  the  mortgagees.  Their  possession  and 
their  sales  were  in  effect  those  of  the  mortgagees.  It  was  as 
if  the  latter  had  taken  possession  and  placed  a  third  person  in 
charge  as  agent  to  sell  and  account  to  them.  They  could  not 
have  escaped  from  crediting  on  their  indebtedness  the  pro- 
ceeds of  sales  made  by  such  an  agent  because  he  had  fraudu- 
lently or  dishonestly  misapplied  or  employed  the  money." 
A  like  conclusion  was  reached  in  Ford  v.  William,  24  N.  Y.  359; 
and  Miller  v.  Lockwood,  32  Id.  293.  The  question  again  came 
up  before  the  same  court  in  Brackett  v.  Harvey,  91  Id.  215, 
decided  as  late  as  1883;  and  the  doctrine  declared  in  these 
cases  was  reaffirmed  without  dissent  by  any  member  of  the 
court.  It  was  said  by  Finch,  J.:  "These  cases  went  upon 
the  ground  that  such  sale  and  application  of  proceeds  is  the 
normal  and  proper  purpose  of  a  chattel  mortgage,  and  within 
the  precise  boundaries  of  its  lawful  operation  and  effect.  It 
does  no  more  than  to  substitute  the  mortgagor  as  the  agent  of 
the  mortgagee  to  do  exactly  what  the  latter  had  the  right  to 
do,  and  what  it  was  his  privilege  and  his  duty  to  accomplish. 
It  devotes,  as  it  should,  the  mortgage  property  to  the  payment 
of  the  mortgage  debt." 

The  controlling  principle  of  the  cases  is,  that  the  mortgagee 
is  not  prohibited  by  any  rule  of  law  or  of  public  policy  from 
employing  the  mortgagor  as  his  agent  to  sell  the  goods  on  his 
(the  mortgagee's)  exclusive  account,  without  authority  to  use 
or  appropriate  the  proceeds  of  sale  to  any  other  purpose  than 
paying  the  mortgage  debt.  A  like  principle  has  been  recog- 
nized by  the  English  courts,  where  trustees,  under  general 
assignments  made  for  the  benefit  of  creditors,  have  been  per- 
mitted to  stipulate  for  the  employment  of  the  debtor  as  their 
agent  to  dispose  of  the  goods:  Janes  v.  Whitbread,  5  Eng.  L. 
&  Eq.  431. 

The  New  York  doctrine  seems  to  us  to  be  sound  in  princi- 
ple, and  it  has  been  followed  in  Virginia,  New  Hampshire, 
Illinois,  Connecticut,  Wisconsin,  Ohio,  and  other  states,  and 
in  the  circuit  courts  of  the  United  States:  Marks  v.  Hill,  15 
Graft,  400;  Wilson  v.  Sullivan,  58  N.  IT.  260;  Goodheart  v. 
Johnson,  88  111.  58;  Kendall  v.  Carpel  Co.,  13  Conn.  383;  Fislc 
v.  HarsJiaw,  45  Wis.  6G5;  Klcine  v.  Katzenberger,  20  Ohio  St. 
1 10;  5  Am.  Rep.  G30;  Hawkins  v.  Bank,  1  Dill.  462;  Overman 
v.  Quiek,  8  13iss.  134;  Pierce  on  Fraudulent  Mortgages  of  Mer- 
chandise, sees.  130,  43-49. 

The  mortgage  is  not  void  on  its  face,  and  there  is  nothing 
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in  the  testimony  which  proves  that  it  was  intended  otherwise 
than  as  a  bona  fide  and  fair  appropriation  of  the  debtor's 
property  to  secure  a  debt  honestly  due,  without  reservation  of 
benefit  to  the  grantors:  Gazzam  v.  Poyntz,  4  Ala.  374;  ?>7  Am. 
Dec.  745.  The  deed  of  assignment  made  January  25,  1888, 
by  which  McNealy  and  Cureton,  the  mortgagors,  reaflirmcd 
their  assent  to  the  mortgage  of  November  18,  1887,  need  not 
be  noticed,  as  it  exerts  no  influence  on  the  question  in  hand. 
The  decree  of  the  chancellor  correctly  pronounces  the  mort- 
gage free  from  all  fraudulent  intent,  and  legally  valid,  and  is 
affirmed. 

Chattel  Mortgages.  —  A  chattel  mortgage  of  a  stock  of  goods  is  not  void, 
as  a  matter  of  law,  as  to  the  creditors  of  the  mortgagor,  but  the  question  of 
good  faith  ought  to  bo  submitted  to  the  jury,  where  the  mortgage  contains  a 
provision  that  the  mortgagor  shall  remain  in  possession  of  the  property  and 
sell  the  same  in  the  course  of  trade,  etc.:  Whitson  v.  Grijjis,  39  Kau.  211;  7 
Am.  St.  Rep.  546,  and  note  550. 
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Pleading  and  Practice  —  Proof  of  Record. — The  original  papers  and 
docket  in  criminal  proceedings  before  a  justice  of  the  peace  are  not 
self-proving,  and  to  be  admissible  in  an  action  for  malicious  prosecu- 
tion, they  must  be  identified  and  authenticated  either  by  sworn  copy 
or  by  the  certificate  of  the  magistrate. 

Malicious  Prosecution — Probable  Cause. — In  support  of  the  issue  of 
probable  cause  vel  non,  in  an  action  for  malicious  prosecution  for  lar- 
ceny, the  plaintiff  may  prove  that  the  property  alleged  to  have  been 
stolen  was  his,  and  the  prosecutor's  knowledge  of  the  fact. 

Malicious  Prosecution  —  Probable  Cause.  —  An  architect  who  has  been 
prosecuted  for  the  larceny  of  the  drawings  of  a  building  by  the  builder, 
and  acquitted,  and  who  sues  the  builder  for  malicious  prosecution,  may 
prove,  upon  the  issue  of  probable  cause  vel  non,  — a  universal  custom,  — 
that  such  drawings  remain  the  property  of  the  architect,  and  that  the 
builder  is  only  entitled  to  the  use  of  them  during  the  time  of  construc- 
tion, to  be  returned  when  the  building  is  completed;  and  also  that  such 
builder  had  erected  buildings  by  plans  and  specilications  drawn  by  archi- 
tects, in  order  to  trace  knowledge  of  such  custom  to  him. 

Criminal  Law  —  Larceny.  —Where,  under  a  custom,  a  builder  is  entitled 
to  the  use  and  possession  of  the  drawings  of  a  building  while  ii  is  in 
course  of  construction,  he  has  a  special  property  therein,  which  may  be 
the  subject  of  larceny  by  the  architect  who  is  the  general  owner,  but 
who  fraudulently  and  clandestinely  takes  them  from  the  possession  uf 
the  builder,  wkh  felonious  intent  to  convert  them  to  his  own  use,  or 
deprive  the  builder  of  their  possession. 
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Criminal  Law  —  Trespass  —  Larceny.  —  One  who,  having  the  general 
ownership  of  personal  property,  wrongfully  takes  it  from  another  who 
has  the  possession  ami  a  special  property  therein  is  a  trespasser;  but 
if  he  takes  it  openly,  i;i  the  presence  of  the  party  having  possession,  or 
of  other  persons  known  to  him,  he  is  not  guilty  of  larceny,  but  of  mere 
civil  tort. 

Malicious  Prosecution — Malice  —  Probable  Cause. —To  maintain  ma- 
licious prosecution,  malice  and  want  of  probable  cause  must  occur;  and 
though  malice  may  be  inferred  from  want  of  probable  cause,  still  such 
inference  may  be  rebutted  by  proof  that  the  prosecutor,  though  not  able 
to  show  probable  cause,  instituted  the  prosecution  under  an  honest  be- 
lief of  plaintiff's  guilt;  provided  such  belief  was  founded  on  facts  and 
circumstances  sufficient  to  produce  in  the  mind  of  a  prudent  and  reason- 
able man  such  belief  of  plaintiff's  guilt  a3  to  repel  the  idea  that  the 
prosecutor  was  actuated  by  malice. 

Malicious  Prosecution  —  Damages. — In  malicious  prosecution  for  lar- 
ceny, the  court  may  instruct  the  jury  that  plaintiff,  if  entitled  to 
recover  at  all,  can  recover  such  actual  damage  as  naturally  and  proxi- 
mately followed  the  arrest,  as  physical  suffering  and  wounded  pride; 
but  that  a  witness  could  not  testify  to  the  particular  amount  of  such 
damage,  —  that  to  be  determined  by  the  particular  circumstances  of 
the  case. 

Ward  and  Head,  for  the  appellant. 

Cloptox,  J.  Appellant  instituted  a  criminal  prosecution 
against  appellee  by  causing  a  warrant  for  his  arrest  to  be 
issued  by  a  justice  of  the  peace,  on  the  charge  of  larceny  of 
the  drawings  for  a  building.  The  criminal  proceedings  hav- 
ing been  terminated,  and  appellee  discharged,  he  brings  this 
action  for  malicious  prosecution.  For  the  purpose  of  proving 
that  the  prosecution  was  instituted  by  the  defendant,  and  its 
termination,  the  original  affidavit  made  by  him,  the  warrant 
of  arrest,  and  the  docket  of  the  justice  were  introduced  in 
evidence,  against  the  objection  of  the  defendant.  The  ground 
of  objection  is,  that  the  original  papers  and  docket  are  not 
self-proving  instruments,  and  should  be  authenticated  by  the 
certificate  of  the  magistrate.  It  may  be  conceded  that  the 
original  papers  and  docket  are  not  self-proving,  and  must  be 
sustained  by  proof  of  identity.  The  docket  was  identified,  and 
that  such  proof  in  respect  to  the  affidavit  and  warrant  was 
made  is  presumable  from  the  bill  of  exceptions,  especially  as 
the  want  of  proof  of  identity  is  not  specified  as  a  ground  of  ob- 
jection. Section  3319  of  the  Code  of  1SS6,  which  makes  a  state- 
ment of  any  judgment  rendered  by  a  justice  of  the  peace,  made 
and  certified  by  him,  or  by  his  successor  in  possession  of  his 
docket,  presumptive  evidence  of  the  fact,  has  been  construed 
as  having  reference  only  to  judgments  in  civil  cases.     In  the 
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absence  of  a  statute,  a  certified  transcript  of  the  papers  and 
judgment  of  a  court  not  a  court  of  record  is  not  legal  evi- 
dence. The  proceedings  in  such  courts  must  be  proved  by  the 
production  of  the  original  papers  and  docket,  accompanied  by 
proper  proof  of  identity  and  verity,  or  by  sworn  copies.  Also, 
in  civil  causes,  section  3319  is  merely  cumulative,  and  does 
not  abrogate  the  former  mode  of  proof:  Burns  v.  Campbell,  71 
Ala.  271;  Blackmail  v.  Dowling,  57  Id.  78. 

In  support  of  the  issue  of  probable  cause  vel  non,  it  was  com- 
petent for  the  plaintiff  to  prove  that  the  property  of  the  draw- 
ings was  in  him;  for  it  is  an  essential  element  of  larceny  that  the 
goods  taken  belong  to  some  person  other  than  the  taker.  For  this 
purpose,  it  was  permissible  for  the  plaintiff  to  prove  a  universal 
custom  that  the  drawings  for  a  structure  remain  the  property 
of  the  architect,  and  that  the  builder  is  only  entitled  to  the 
use  of  them  during  the  time  of  the  construction,  to  be  re- 
turned when  the  building  is  completed;  and  also  that  the  de- 
fendant had  erected  buildings  by  plans  and  specifications 
drawn  by  architects,  in  order  to  trace  knowledge  of  the  cus- 
tom to  him.  But  though  the  plaintiff  may  have  been  the 
general  owner  of  the  drawings,  the  defendant  might  also  have 
had  a  special  property  in  them,  and  the  plaintiff  be  guilty  of 
larceny  if  he  fraudulently  and  clandestinely  took  them  from 
the  possession  of  the  defendant  with  a  felonious  intent  to  con- 
vert them  to  his  own  use,  or  to  deprive  defendant  of  his  owner- 
ship. Under  the  custom,  as  proved  by  plaintiff,  t'.ic  defendant 
was  entitled  to  the  use  and  possession  of  the  drawings  during 
the  time  the  building  was  in  course  of  construction,  and  this 
vested  in  him  a  special  property. 

Larceny  ordinarily  includes  a  trespass.  Every  direct  and 
forcible  invasion  of  another's  right  which  causes  injury  to 
his  possession, —  any  interference  with  the  goods  of  another, 
by  taking  them  from  the  possession  of  the  owner  without  his 
consent,  and  without  excuse  or  justification,  —  is  a  trespass. 
An  interference  by  the  general  owner  with  goods  in  t he  pos- 
session of  one  who  has  a  special  property  and  right  of  posses- 
sion is  an  injury  to  such  possession;  and  having  the  general 
property  is  not  an  excuse  or  justification.  A  bailor  may  com- 
mit a  trespass  by  taking  goods  from  the  possession  of  bis 
bailee.  A  landlord  may  wrongfully  invade  the  possession  uf 
his  tenant.  If,  after  an  unconditional  delivery  of  the  draw- 
ings by  the  architect  to  the  defendant,  under  the  contract  of 
employment,  the  plaintiff,  before  the  completion  of  the  build- 
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ing,  and  while  they  were  in  the-possession  of  the  defendant,  took 
and  carried  them  away  without  his  consent,  he  thereby  com- 
mitted a  trespass,  and  the  court  should  have  so  instructed  the 
jury  at  the  request  of  the  defendant. 

The  plaintiff,  however,  may  have  been  a  trespasser,  and  yet 
not  have  committed  the  offense  of  larceny.  To  constitute  the 
•offense,  the  wrongful  act  must  be  secret  or  fraudulent,  and 
done  with  felonious  intent  to  convert  the  property  to  the  taker's 
own  use,  or  to  deprive  the  owner  of  his  property.  If  done 
openly,  in  the  presence  of  the  owner,  or  of  other  persons  known 
to  him,  the  taking  and  carrying  away  of  the  drawings  is  a 
mere  civil  tort:  Johnson  v.  State,  73  Ala.  523. 

To  maintain  an  action  for  a  malicious  prosecution,  two  es- 
sential elements  must  occur,  —  malice,  and  a  want  of  probable 
cause.  The  inference  of  malice  may  be  drawn  from  a  want  of 
probable  cause;  but  such  inference  is  subject  to  be  rebutted 
by  proof  that  the  prosecutor,  though  not  able  to  show  probable 
cause,  instituted  the  prosecution  under  an  honest  belief  that 
the  plaintiff  was  guilty  of  the  offense  charged;  provided  such 
belief  is  founded  on  facts  and  circumstances  which  would 
produce  in  the  mind  of  a  reasonable  and  prudent  man  such 
serious  suspicion  of  the  plaintiff's  guilt  as  to  repel  the  idea 
that  the  prosecutor  was  actuated  by  malice.  Such  is  the  set- 
tled rule:  Long  v.  Rodgers,  19  Ala.  326;  Ewing  v.  Sanford,  21 
Id.  157;  McLeod  v.  McLcod,  73  Id.  42. 

We  discover  no  error  in  the  charge  of  the  court  relating  to 
the  measure  of  damages. 

Reversed  and  remanded. 

Malicious  Prosecution  —  Probable  Cause:   See  Bv>ger  v.  Langenbery, 

97  Mo.  31)0;  10  Am.  St.  Rep.  322,  and  note. 

Records.  — The  custodian  of  judicial  records,  in  giving  copies,  need  set 
them  out  only  as  the  originals  appear,  and  so  certify;  and  the  failure  to  cer- 
tify that  an  affidavit  contained  therein  was  made  by  the  party  who  on  the 
face  of  the  copy  appears  to  have  made  it  is  unimportant:  Ward  v.  Sutor,  70 
Tex.  343;  S  Am.  St.  Rep.  GOG,  and  note  G08. 
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rsc  Alabama,  .345.] 

Homestead  —  Mortgage  —  Reformation. — A  homestead  mortgage  exe- 
cuted by  husband  and  wife  in  conformity  with  the  Alabama  statute 
(Code,  section  2822)  may  be  reformed  in  equity  for  mistake  in  describ- 
ing one  of  the  subdivisions  of  land,  if  the  quantity  of  land  conveyed  is 
not  thereby  increased. 

Mortgage  —  Future  Advances  —  Payment. — When  a  mortgage  is  exe- 
cuted to  secure  an  existing  debt,  and  does  not  contemplate  or  pro- 
vide for  future  advances,  any  money  realized  from  the  mortgaged 
property  must  be  applied  to  the  payment  of  the  debt  secured. 

Mortgage  —  Application  of  Payments.  —  Where  a  mortgage  conveys 
different  parcels  of  the  same  kind,  or  different  classes  of  property,  the 
mortgagee  may,  in  the  absence  of  a  stipulation  to  the  contrary,  elect  for 
his  own  benefit  the  particular  property  to  which  he  will  resort  in  the 
first  instance,  and  in  the  absence  of  some  peculiar  equity  growing  out  of 
other  circumstances,  the  mortgagor,  or  any  person  claiming  under  him, 
cannot  compel  the  mortgagee  to  exhaust  any  one  of  the  different  parcels 
or  classes  of  property  conveyed  by  the  mortgage  to  the  exclusion  of  the 
other. 

Homestead  —  Mortgage  —  Application  of  Payments. — Where  the  wife 
voluntarily  signs  and  assents  to  a  mortgage  of  the  homestead  and 
other  personal  property  by  the  husband  to  secure  advances,  the  home- 
stead loses  its  character  as  against  the  mortgagee,  and  becomes  subject 
to  all  his  rights  and  remedies,  and  the  wife  has  no  right  to  insist  that 
the  personal  property  be  first  soki  and  applied  in  relief  of  the  homestead, 
especially  when  the  husband  has  secured  additional  advances  on  an 
agreement  that  the  proceeds  of  the  sale  of  the  personal  property  should 
be  first  applied  to  the  payment  of  such  additional  advances. 

Homestead  —  Mortgage  —  Right  of  Wife. — By  signing  and  assenting 
voluntarily  to  a  mortgage  of  the  homestead  and  other  personal  prop- 
erty as  required  by  statute,  the  wife  does  not  pledge  her  property  for 
the  payment  of  the  secured  debt;  nor  does  she  occupy  the  position  of  a 
surety  so  as  to  invoke  the  power  of  a  court  of  equity  to  compel  a  mort- 
gagee to  exhaust  one  of  the  several  pieces  of  property  before  resorting  to 
the  others. 

Stallworth  and  Burnett,  for  the  appellants. 

Clopton,  J.  On  January  5,  1886,  appellees,  who  are  hus- 
band and  wife,  executed  a  mortgage  on  real  and  personal 
property  to  secure  a  note  for  $175,  made  by  the  husband  to 
appellants,  payable  on  the  first  day  of  October  of  the  same 
year.  A  portion  of  the  personal  property  and  the  real  estate, 
which  constituted  the  homestead  of  the  mortgagor,  was  sold 
under  a  power  of  sale  contained  in  the  mortgage.  On  discov- 
ering a  mistake  in  the  description  of  one  of  the  subdivisions 
of  the  land,  the  sale  was  disregarded;  and  the  bill  is  filed  by 
appellants  to  reform  the  mortgage,  and  for  a  foreclosure.  The 
mortgage  was  executed  and  acknowledged  in  conformity  with 
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the  statutory  requirements  to  constitute  a  valid  alienation  of 
the  homestead.  The  mistake  is  admitted  in  the  answer,  and 
also  proved.  In  such  case,  though  the  subdivision,  in  the 
description  of  which  the  mistake  occurs,  is  a  part  of  the  home- 
stead, a  court  of  equity  will  interpose  to  reform  the  mortgage, 
if  it  is  executed  by  the  husband  and  wife  in  conformity  with 
the  statute,  and  the  reformation  does  not  increase  the  quantity 
of  land  conveyed:  Gardner  v.  Moore,  75  Ala.  394;  51  Am.  Rep. 
454.  Having  reformed  the  mortgage,  the  court  will  proceed 
to  a  foreclosure. 

The  proceeds  of  the  personal  property  sold  under  the  power 
should  unquestionably  be  applied  to  the  mortgage  debt.  The 
material  question  arises  on  the  application  of  the  proceeds  of 
three  bales  of  cotton  which  were  delivered  by  the  mortgagor 
to  the  mortgagees,  and  sold  by  them  in  the  fall  of  1886.  In 
stating  the  account  on  the  reference  ordered,  the  register 
applied  the  proceeds  of  the  cotton  to  an  open  account  for 
advances  which  was  not  covered  by  the  mortgage.  The  chan- 
cellor corrected  the  report  of  the  register,  and  applied  the 
proceeds  in  reduction  of  the  mortgage  debt.  The  mortgage 
included  the  entire  crops  made  by  the  mortgagor  during  1886. 
The  application  by  the  register  was  evidently  based  on  his 
finding,  as  matter  of  fact,  that  in  May  of  that  year  an  arrange- 
ment was  made  by  which  the  mortgagees  agreed  to  make 
further  advances  to  the  mortgagor;  and  he  agreed,  in  consid- 
eration thereof,  that  such  advances  should  be  paid  for  out  of 
the  first  cotton  delivered.  The  preponderance  of  the  evidence 
sustains  the  conclusion  of  the  register.  The  chancellor  did 
did  not  pass  on  this  finding,  regarding  it,  in  his  view  of  the 
case,  as  immaterial.  The  question  presented  for  considera- 
tion is,  Can  a  mortgagor  who  is  a  married  man,  when  the 
mortgage  conveys  the  homestead  and  personal  property,  agree, 
without  the  consent  of  his  wife,  to  apply  the  personal  prop- 
erty to  any  debt  other  than  the  mortgage  debt? 

The  general  rule  may  be  conceded,  that  when  a  mortgage 
is  made  by  a  debtor  as  security  for  an  existing  debt,  and  it 
does  not  contemplate  or  provide  for  future  advances,  moneys 
realized  from  the  mortgaged  property  must  be  applied  to  the 
payment  of  the  debt  secured  thereby.  They  may,  however, 
be  otherwise  applied  by  agreement  of  the  mortgagor,  no  rights 
of  third  persons  intervening:  Srhiffer  v.  Fcagin,  51  Ala.  335; 
'  v,';,  //,.</  >7  ,-; .,  v.  Whitman.  59  Id.  345.  On  the  assump- 
tion that   an    :>greemcnt  was   made   as   found  by  the  register, 
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the  question  is,  Has  Mrs.  Mason,  the  wife  of  the  mortgagor, 
any  legal  right  in  the  homestead  which  will  be  prejudiced  by 
the  appropriation  of  the  cotton  to  the  payment  of  the  future 
advances?  or  any  equity  superior  to  the  equity  of  the  mort- 
gagees to  have  such  appropriation  made?  Where  a  mortgage 
conveys  different  parcels  of  the  same  kind,  or  different  clashes 
of  property,  the  mortgagee  may,  in  the  absence  of  a  stipula- 
tion to  the  contrary,  elect  for  his  own  benefit  the  particular 
property  to  which  he  will  resort  in  the  first  instance.  In  the 
absence  of  some  peculiar  equity  growing  out  of  other  circum- 
stances, the  mortgagor,  or  any  person  claiming  under  him, 
cannot  compel  the  mortgagee  to  exhaust  any  one  of  the  dif- 
ferent parcels  or  classes  of  property  conveyed  by  the  mortgage 
to  the  exclusion  of  the  other. 

By  the  voluntary  signature  and  assent  of  the  wife  to  a 
mortgage  of  the  homestead,  the  waiver  of  the  right  of  exemp- 
tion is  in  favor  of  the  mortgagee,  and  all  the  right  and  title  of 
the  husband  to  the  homestead  passes  to  him  equally  with 
other  property  not  exempted  and  included  therein.  Though 
a  judgment  creditor  cannot  compel  a  mortgagee  whose  mort- 
gage includes  the  homestead  and  other  property  of  the  debtor 
to  exhaust  the  homestead  before  resorting  to  such  other  prop- 
erty, and  thus  deprive  the  debtor  of  his  homestead  exemption 
as  against  the  judgment,  the  mortgagee  may,  by  his  own 
volition,  and  for  his  own  benefit,  resort  in  the  first  instance  to 
the  homestead;  and  the  mortgagor  himself  cannot  compel  the 
mortgagee  to  exhaust  the  other  property  before  resorting  to 
the  homestead.  The  mortgagee  may  release  the  other  prop- 
erty, and  retain  his  lien  on  the  homestead.  In  Chapman  v. 
Lester,  12  Kan.  592,  the  mortgage  conveyed  the  homestead 
and  other  realty.  The  mortgagee  released  a  large  portion  of 
the  last  to  an  assignee  in  bankruptcy,  and  then  riled  a  bill  to 
foreclose  the  mortgage.  It  was  claimed  in  defense  of  the  suit 
that  the  mortgage  was  satisfied  and  discharged,  on  the  ground 
that  it  was  the  mortgagee's  duty  to  exhaust  the  other  prop- 
erty before  proceeding  against  the  homestead.  Brewer,  J., 
says:  "We  cannot  assent  to  the  claim  as  thus  broadly  stated. 
It  means  that  when  a  creditor  takes  a  mortgage  on  the  home- 
stead and  other  property,  though  nothing  is  expressed,  there 
is  an  implied  agreement  to  consider  the  homestead  as  a  sort 
of  secondary  security,  —  a  security  for  security;  that  the  i 
property  mortgaged  is  the  primary  security;  and  that  if  that 
proves   insufficient,  and   only   when   that  proves   insufficient, 
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can  the  lien  on  the  homestead  be  enforced.  But  in  the  ab- 
sence of  legislation  and  of  express  contract,  we  do  not  think 
the  courts  are  warranted  in  interpolating  such  a  stipulation. 
The  creditor  takes  such  security  for  his  debt,  and  with  such 
contract  as  the  parties  may  agree  upon.  As  between  the  par- 
ties, and  without  other  intervening  rights,  and  in  the  absence 
of  express  stipulation,  the  mortgagee  may  release  any  portion 
of  the  mortgaged  property  without  impairing  his  lien  upon  the 
remainder." 

The  homestead  right  is  of  constitutional  or  statutory  crea- 
tion, and  its  nature,  character,  and  extent  depend  on  the  law 
creating  and  defining  it.  The  exemption  is  a  personal  right 
conferred  on  the  debtor,  the  benefit  and  enjoyment  of  which 
inures  to  bis  family  through  and  by  the  exemption  in  his 
favor.  The  right  and  estate  of  homestead  are  in  the  husband, 
in  whom  the  title  to  the  property  resides.  Neither  the  consti- 
tution nor  the  statute  confers  on  the  wife  any  right  or  estate 
in  the  homestead  during  his  life,  but  a  mere  power  to  prevent 
its  alienation.  She  may  occupy  and  enjoy  it  with  her  hus- 
band by  his  permission,  but  he  has  the  right  to  abandon  it  at 
pleasure.  When  she  voluntarily  signs  and  assents  to  a  mort- 
gage of  the  homestead  by  the  husband  in  the  manner  required 
by  the  statute,  it  loses  its  character  of  homestead  as  against 
the  mortgagee,  and  becomes  subject  to  all  his  rights  and  rem- 
edies. The  homestead  is  not  secondarily  liable:  Vancleave  v. 
Wilson,  73  Ala.  387;  Seaman  v.  Nolen,  G8  Id.  4G3. 

Creditors  or  encumbrancers  or  sureties  may  invoke  the 
power  of  a  court  of  equity  to  compel  a  mortgagee  to  exhaust 
one  of  several  pieces  of  property.  By  signing  and  assenting 
to  a  mortgage  of  the  homestead,  the  wife  does  not  pledge  her 
property  for  the  payment  of  the  secured  debt,  nor  does  she 
occupy  the  position  of  a  surety.  In  this  respect,  this  case  is 
distinguishable  from  Askew  v.  Steiner,  76  Ala.  218,  where  we 
held  that  a  mortgagee  cannot  appropriate,  with  the  consent 
of  one  only  of  two  joint  mortgagors,  the  property  or  the  pro- 
ceeds to  the  payment  of  another  debt,  and  that  such  appro- 
priation operates  a  satisfaction  pro  tanto,  so  far  as  the  rights 
of  the  other  mortgagor  are  concerned.  In  that  case,  both 
mortgage:  •.-?  were  bound  for  the  mortgage  debt.  As  the  hus- 
band, to  whom  the  homestead  belonged,  and  in  whose  favor 
the  exemption  is  created,  has  no  right  to  compel  the  mort- 
gagee to  exhaust  property  other  than  the  homestead  before 
resorting  to  the    latter,  a  fortiori   the   wife  who  derives  the 


Dec.  1888.]       Withe rington  &  Co.  v.  Mason.  45 

benefit  of  the  homestead  exemption  only  through  the  right  of 
her  husband,  has  no  such  right.  She  may  have  signed  and 
assented  to  the  mortgage  because  of  her  belief  that  the  other 
property  conveyed  would  be  sufficient  to  satisfy  the  mortgage, 
and  in  the  confidence  that  the  mortgagee  would  exhaust  it, 
and  leave  the  homestead  intact.  But  without  such  stipulation 
in  the  mortgage,  the  mortgagee  is  under  no  enforceable  obli- 
gation to  do  so.  He  may,  by  agreement  of  the  husband, 
appropriate  the  other  mortgage  property  to  the  payment  of 
unsecured  debts,  which  the  wife  is  without  power  to  prevent: 
Brown  v.  Cozard,  G8  111.  178;  Searle  v.  Chapman,  121  Mass.  19; 
White  v.  Polleys,  20  Wis.  503;  91  Am.  Dec.  432;  2  Jones  on 
Mortgages,  sec.  632.  The  proceeds  of  the  cotton  delivered  to 
and  sold  by  complainants  should,  under  the  agreement,  be 
applied  to  the  payment  of  the  future  advances. 

As  the  decree  must  be  reversed,  and  the  cause  remanded,  it 
is  proper  to  call  attention  to  the  fact  that  Mrs.  Mason  did  not 
answer  the  bill,  nor  was  a  decree  pro  confesso  taken  against  her. 

Reversed  and  remanded. 


Reformation  of  Instruments.  —  Equity  will  reform  written  instruments 
for  mistake,  if  the  rights  of  strangers  are  not  prejudiced  thereby:  Smith  v. 
Jordan,  13  Minn.  264;  97  Am.  Dec.  232;  Anderson  v.  Tydings,  8  Md.  427;  G3 
Am.  Dec.  70S.  But  a  written  instrument  will  not  be  reformed,  even  in 
equity,  where  no  fraud  or  mutual  mistake  is  alleged  and  proved:  Story  v. 
C.tiijcr,  3G  N.  Y.  C73;  93  Am.  Dee.  546;  McEldery  v.  Shipley,  2  Md.  25;  56 
Am.  Dec.  703.  Nor  will  equity  reform  a  written  instrument  for  a  mistake 
of  law.  where  no  mistake  of  fact  exists:  Learitt  v.  Palmer,  3  N.  Y.  19;  51 
Am.  Dec.  333;  though  equity  will  sometimes  relieve  against  a  mistake  of 
law  in  drawing  an  instrument,  so  as  to  make  such  instrument  conform  to 
the  manifest  intention  of  the  parties:  Evarts  v.  Strode,  11  Ohio,  480;  38  Am. 
Dee.  7-1 1;  compare  Benson  v.  Markoe,  37  Minn.  30;  5  Am.  St.  Hep.  816,  and 
note;  Allen  v.  Elder,  76  Ga.  674;  2  Am.  St.  Rep.  63,  and  note. 

Homestead  —  Rioht  to  Alienate  or  Encumber. — In  the  absence  of  a 
constitutional  or  statutory  prohibition,  as  incident  to  the  right  of  ownership, 
the  owner  of  a  homestead  may  sell  or  encumber  it,  with  like  effect  as  if  the 
property  had  not  been  set  apart  as  a  homestead:  Morun  v.  Clark,  30  VV.  Va. 
35S;  S  Am.  St.  Rep.  60,  and  note;  Ketchin  v.  McCarley,  26  S.  C.  1;  4  Am.  St. 
Rep.  G74.  A  homestead  may  lie  mortgaged,  and  one  who  purchase-;  the 
premises  subject  to  and  agreeing  to  pay  such  mortgage  cannot  avoid  it: 
Skinner  v.  llcynick,  10  Neb,  323;  35  Am.  Rep.  479;  Kirkaldie  v.  Larrabre,  31 
Gal.  455;  89  Am.  Dec.  205;  but  the  wife  must  concur  and  join  with  the  hus- 
baud  i:i  the  alienation  or  mortgage  of  the  homestead:  Kaes  v.  Gross,  92  M  >. 
047;  1  Am.  St.  Rep.  767;  Pilrher  v.  Atchison  etc  11  /?.  Co.,  3S  Kan.  516:  5 
Am.  St.  Rep.  770.  and  note  777;  Brewer  v.  Wall,  23  Tex.  5S5;  76  Am.  D'-e. 
76;  Larson  v.  Reynolds,  13  Iowa,  579;  81  Am.  Dec.  444;  Bitmap  v.  Coak, 
16  Iowa,  14lJ;  85  Am.  Dee.  507;  Sharp  v.  Bailey,  14  Iowa,  3b7;  81  Am.  Dec. 
4S9. 
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Homestead  —  Alienation  of.  — One  who  possesses  a  homestead  can  sell 
his  interest  therein,  and  the  purchaser  will  take  the  title  of  the  grantor  free 
from  the  claims  of  the  creditors  of  the  grantor:  Kendall  v.  Povwrs,  9(5  Mo. 
14'J.  The  homestead  right  cannot  be  contractually  waived  or  destroyed, 
except  by  a  sale  or  its  equivalent:  Colvln  v.  Woothvard,  10  La.  Ann.  G27.  la 
Texas,  inasmuch  as  all  liens  upon  homesteads  are  forbidden  by  statute,  the 
lien-holder  cannot  rely  upon  the  privy  acknowledgment  of  the  wife  to  give 
validity  to  a  mortgage  against  the  wife;  for,  under  the  statute,  such  mort- 
gage of  the  wife's  interest  in  the  homestead  cannot,  under  any  circumstances, 
except  for  purchase-money  or  improvements,  affect  the  homestead:  Mo.  tjage 
Co.  v.  Norton,  71  Tex.  083.  Nor  can  a  husband,  by  subsequent  acts,  ratify 
or  validate  an  imperfect  conveyance  of  a  homestead  against  the  wife  who 
asserts  her  homestead  rights:  Cake  v.  Roberts,  71  Id.  597. 
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Pleading  and  Practice.  — Demurrer  is  an  admission  of  the  truth  of  every 
fact  and  intent  which  is  sufficiently  averred,  and  no  more. 

Deed  from  Husband  to  Wife.  —  Prior  to  February  2S,  18S7,  when  the 
statute  defining  the  rights  of  married  women  in  Alabama  went  into  ef- 
fect, a  deed  from  the  husband  directly  to  his  wife  did  not  vest  the  legal 
title  in  her,  and  consequently  an  action  of  ejectment  founded  on  such 
title  could  not  te  maintained  prior  to  that  date. 

Statute  oi:  Frauds.  — To  make  the  statute  of  frauds  available  as  a  defense 
to  be  raised  by  demurrer  in  equity,  the  bill  must  show  affirmatively  that 
he  contract  or  promise  declared  on  was  not  in  writing. 

Pu'iursE  in  Writing  to  Make  a  Will  in  consideration  of  a  deed  executed 
ii  the  time  is  supported  by  a  valuable  consideration,  and  is  valid  and 
b    I'ling,  unless  assailed  on  some  other  sufficient  ground. 

Promise  to  Make  Will — Trust  against  Wife.  —  A  promise  by  the 
wife,  in  writing,  to  make  her  will  and  bequeath  to  her  husband  one  third 
of  her  estate,  including  and  in  consideration  for  lands  deeded  to  her  by 
him,  is  based  upon  a  valuable  consideration,  and  binding;  and  though 
equity  cannot  decree  specific  performance,  still,  if  the  wife  dies  without 
fulfilling  her  promise,  equity  will  declare  a  trust  upon  her  estate  as  for 
unpuiil  purchase-money,  and  indemnify  the  husband  to  the  extent  be  has 
suffered  from  the  breach  of  promise,  out  of  any  property  winch  should 
have  Iwcnme  his  under  the  promised  will. 

Statute  ok  Limitations  does  not  begin  to  run  against  a  breacli  of  promise 
to  m.ike  a  will  until  the  promisor's  death,  because  until  then  no  right  of 
act  ion  could  accrue. 

Promise  ;<>  Make  Will  —  Statute  of  Frauds. — -An  oral  promise  by  a 
wife  to  make  her  will  in  favor  of  her  husband  in  consideration  of  land 
by  him  to  her  is  void  as  within  the  statute  of  frauds. 

Promise  in  Make  Will  —  Fraud.  —  Where  a  wife,  in  consideration  of 
ceded  her  by  her  husband,  promises  to  execute  her  will  in  his  fa- 
il .Iocs  so  with  fraudulent  intent  not  to  comply  with  her  promise, 
:  does  not  comply  with  it  during  her  lifetime,  the  fraud  will  viti- 
transaction,  and  equity  will  restore  the  husband  to  the  righta  he 
had  before  the  execution  of  the  deed. 
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L.  M.  Stone,  M.  L.  Stausel,  and  Watts  and  Son,  for  the  ap- 
pellant. 

Caldwell  and  Johnston,  contra. 

Stone,  C.  J.  This  case  was  finally  decided  on  demurrer  to 
the  bill  as  amended.  A  demurrer  is  an  admission  of  the  truth 
of  every  fact  and  intent  which  is  sufficiently  averred,  and  it 
admits  no  more:  Lake  v.  Security  Loan  Ass'n,  72  Ala.  207; 
Flewcllen  v.  Crane,  58  Id.  627;  Street  Railway  Co.  v.  Rand,  83 
Id.  294. 

One  of  the  purposes  of  the  present  bill  is  to  enjoin  a  suit  at 
law  for  the  recovery  of  a  tract  of  land,  instituted  by  Mrs.  Pip- 
pen  in  July,  1886.  If  the  averments  of  the  bill  be  true,  Mrs. 
Pippen's  ejectment  suit  is  founded  on  an  alleged  inheritance 
from  her  mother,  and  the  mother's  title  rests  on  a  deed  to  the 
lands  made  by  the  said  David  Manning  directly  to  her,  at  a 
time  when  the  relation  of  husband  and  wife  subsisted  between 
them.  Commenced,  as  this  suit  was,  in  July,  1886,  the  deed 
from  the  husband  directly  to  the  wife  did  not  vest  a  legal  title 
in  her,  and  as  a  consequence,  the  action  of  ejectment  founded 
on  such  title  could  not  be  maintained:  McMillan  v.  Peacock,  57 
Ala.  127;  Helmet  a  (j  v.  Frank,  61  Id.  67;  Warren  v.  Jones,  68 
Id.  449;  Powe  v.  McLcod,  76  Id.  101;  Maxwell  v.  Grace,  85  Id. 
577. 

If  the  suit  had  been  brought  after  February  28,  1887,  when 
the  new  statute  defining  the  rights  of  married  women  was  ap- 
proved, the  action  could  have  been  maintained  on  the  title 
averred:   Maxwell  v.  (J race,  supra. 

The  original  bill  avers  that  the  complainant,  Manning,  inter- 
married with  Mrs.  Atkinson  in  1868;  that  she  had,  at  the 
time  of  her  marriage,  two  minor  or  infant  children;  and  that 
Minnie,  now  a  married  woman,  is  one  of  them.  The  other,  a 
son,  has  since  died,  leaving  a  widow  and  two  infant  children. 
The  bill  further  avers  thai,  in  1871,  he,  the  said  David,  made 
to  his  wife  a  deed  to  said  lands,  being  induced  to  do  so  by  the 
earnest  solicitations  and  importunities  of  his  wife;  she  promis- 
ing, in  consideration  therefor,  and  as  an  inducement  thereto, 
to  make  and  execute  her  will,  and  therein  bequeath  and  de- 
vise to  him  one  third  of  her  estate,  including  said  lands;  and 
that  in  consideration  of  this  promise  on  her  part,  he  did  exe- 
cute a  deed  conveying  the  lands  to  her.  The  bill  further 
avers  that  Mrs.  Manning  died  in  1S84.  without  complying 
with   her   promise,   and   without    making  any   will.     The   bill 
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avers  that  the  deed  to  the  wife  recites  a  valuable  considera- 
tion, which  is  not  true  as  stated.  The  true  consideration,  it 
avers,  was  the  promise  of  the  wife  to  make  her  will,  and 
therein  provide  for  the  husband  as  is  stated  above.  It  is  not 
stated  whether  or  not  her  said  promise  to  make  a  will  was  in 
writing.  In  this  state  of  the  pleading  we  cannot  assume  that 
Mrs.  Manning's  promise  was  simply  oral,  and  pronounce  ab- 
solutely on  the  sufficiency  of  the  averments  to  take  the  case 
without  the  influence  of  the  statute  of  frauds.  To  authorize 
that  defense  to  be  raised  by  demurrer,  the  bill  must  show 
affirmatively  that  the  contract  or  promise  declared  on  was  not 
in  writing:  Bromberg  v.  Heyer,  69  Ala.  25;  Phillips  v.  Adams, 
70  Id.  373. 

Treating  the  case  then,  as  if  Mrs.  Manning's  alleged  promise 
to  make  a  will  was  in  writing  subscribed  by  her,  the  question 
arises,  Under  what  conditions  and  to  what  extent  is  such 
promise  binding?  Pretermitting  for  the  present  her  disability 
on  account  of  coverture,  the  authorities  are  overwhelming,  and 
rest  on  the  soundest  basis,  that  such  a  promise,  supported  by  a 
valuable  consideration,  is  valid  and  binding  unless  assailed  on 
some  other  sufficient  ground:  Bolman  v.  Overall,  80  Ala.  451; 
Johnson  v.  Ilubbell,  10  N.  J.  Eq.  332;  66  Am.  Dec.  773,  and 
note  containing  citation  of  authorities  784;  Caviness  v.  Rush- 
ton,  101  Ind.  500;  51  Am.  Rep.  759. 

The  case  made  by  the  present  bill  is,  that,  relying  on  the 
said  promise  of  Mrs.  Manning  to  make  the  alleged  will,  he,  the 
complainant,  conveyed  to  her  the  land  in  controversy,  and  she 
died  the  owner  of  it.  If  this  be  true,  Mrs.  Manning's  cover- 
ture is  no  bar  to  any  appropriate  relief  that  can  be  carved  out 
of  the  land  thus  conveyed.  The  land  being  acquired  on  the 
faith  of  such  promise,  equity  will  charge  it  with  a  trust,  in  the 
nature  of  unpaid  purchase-money,  for  the  indemnification  of 
the  vendor,  to  the  extent  he  has  suffered  from  her  breach  of 
promise:  Marks  v.  Cowles,  53  Ala.  499;  Moore  v.  Worthy,  56 
Id.  103;  Stcrrett  v.  Coleman,  57  Id.  172;  Norman  v.  Harring- 
ton, 62  Id.  107;  Carver  v.  Eads,  65  Id.  190 

The  promise  of  Mrs.  Manning  being  only  to  make  a  will, 
she  had  her  lifetime  to  do  it  in;  and  there  was  no  actionable 
breach  until  she  died  without  having  complied  with  her  prom- 
ise. It  follows  that  the  statute  of  limitations  did  not  begin 
to  run  until  her  death.  It  opposes  no  bar  in  this  case  if  the 
complainant  is  otherwise  entitled  to  relief:  Bolman  v.  Lohman. 
80  Ala.  451. 
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If  the  agreement  was  such  as  is  set  up  in  the  bill,  then  the 
conveyance  of  land  made  by  complainant  to  his  wife  wa&  a 
valuable  consideration,  which  would  uphold  and  bind  her 
promise  to  make  the  alleged  will;  and  her  promise  was  a  valu- 
able consideration  on  which  his  deed  to  her  was  executed. 
This,  if  true,  takes  the  transaction  without  the  category  of  a 
voluntary  conveyance  or  gift  by  the  husband  to  his  wife,  and 
constitutes  it  a  deed  of  bargain  and  sale  on  valuable  consid- 
eration. The  consideration  of  the  deed  being  on  its  face  valu- 
able, that  clause  was  open  to  parol  proof  of  any  other  valuable 
consideration,  because  such  proof  would  not  change  the  legal 
effect  of  the  conveyance  as  a  muniment  of  title.  The  promise 
of  the  wife,  if  made,  was  a  valuable  consideration,  and  there 
is  no  incompatibility  between  it  and  any  other  valuable  con- 
sideration which  the  deed  may  recite:  McGehee  v.  Rump,  37 
Ala.  G51;  M.  &  M.  R'y  Co.  v.  Wilkinson,  72  Id.  286;  String- 
fellow  v.  Ivie,  73  Id.  209. 

The  court  of  chancery  being  without  power  to  compel  the 
execution  of  a  will,  specific  execution  of  the  agreement  could 
at  no  time  have  been  enforced.  But  the  complainant  is  not 
without  remedy.  True,  if  Mrs.  Manning  had  property  other 
than  the  land,  her  promise,  she  being  a  married  woman,  could 
not  bind  it,  unless  it  was  an  equitable  estate.  Having  acquired 
the  land,  however,  on  the  faith  and  consideration  of  the  prom- 
ise she  made,  chancery  will  seize  upon  it,  fasten  a  trust  upon 
it  as  for  unpaid  purchase- money,  and,  as  far  as  its  value  will 
extend,  will  secure  to  the  complainant  what  he  lost  by  his 
wife's  failure  to  keep  her  promise. 

The  third  of  the  land  can  be  secured  to  him  in  kind.  If,  at 
her  death,  she  possessed  other  property,  or  property  interests, 
which  would  have  inured  to  him  under  the  will,  if  made  as 
per  alleged  agreement,  then,  as  far  as  the  residue  of  the  land 
will  furnish  the  means,  this  should  be  made  good  to  him. 

In  what  we  have  said  above  we  have  treated  this  case  as  if 
Mrs.  Manning's  agreement  to  make  a  will  in  the  terms  alleged 
was  in  writing,  and  signed  by  her.  Presented  as  the  question 
is,  we  are  bound  to  so  treat  it.  The  demurrer,  alike  to  the 
original  and  amended  bill,  ought  to  have  been  overruled. 

Lt  is  possible,  if  not  probable,  that  Mrs.  Manning's  promise 
to  make  a  will  was  oral;  and  if  so,  when  the  case  returns  to 
tiie  chancery  court,  it  will  be  necessary  to  consider  it  in  tne 
light  of  the  statute  of  frauds.     To  prevent  its  returning  upon 
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us  in  that  aspect,  we  will  declare  rules  for  the  guidance  of  the 
chancellor. 

The  bill  and  its  amendment  present  the  question  we  are 
approaching  in  two  phases:  First,  as  a  mere  promise,  in  con- 
sideration of  the  deed,  to  make  the  alleged  will,  and  a  breach 
of  that  promise.  The  second  phase  shown  in  the  amendment 
•charges  that  when  Mrs.  Manning  made  and  utilized  her  prom- 
ise to  make  a  will  as  an  inducement  to  the  execution  of  the 
deed,  of  which  it  thereby  became  the  alleged  consideration, 
she  did  it  with  the  fraudulent  intent  not  to  comply  with  her 
promise,  and  that  she  carried  that  intent  into  execution  by 
persistently  refusing  to  comply  until  her  death  rendered  a 
compliance  impossible.  These  phases  of  the  question  depend 
on  different  principles. 

If  we  treat  the  alleged  promise  of  Mrs.  Manning  as  simply 
a  contract  to  receive  and  hold  the  land  in  express  trust  to 
compensate  the  grantor  by  making  the  averred  compensatory 
will,  then  such  promise  would  be  inoperative  under  the  statute 
of  frauds:  Patton  v.  Beecher,  62  Ala.  579;  White  v.  Farley,  81 
Id.  563. 

The  amended  bill  presents  a  different  question.  If  there 
was  a  fraudulent  intent  in  obtaining  the  deed,  without  inten- 
tion to  make  the  will,  and  pursuant  to  it  the  will  was  not 
made,  then  the  question  of  the  statute  of  frauds  becomes  im- 
material. The  fraud  will  vitiate  the  transaction,  and  remit 
the  complainant  to  the  rights  he  had  before  the  execution  of 
the  deed.  And  the  conduct  of  the  wife  after  the  execution 
of  the  deed  may  be  looked  to  as  aids  in  determining  what  her 
intention  was  when  she  obtained  the  deed.  Equity,  in  such 
case,  and  to  accomplish  its  ends,  declares  the  grantee  to  be  a 
trustee  ex  maleficio,  and  divests  the  title  for  the  fraud  in 
acquiring  it:  White  v.  Farley,  supra;  1  Pomeroy's  Eq.  Jur., 
sec.  430;  2  Id.,  sees.  807,  1053  et  seq. 

Another  question  may  arise  in  the  further  progress  of  this 
case,  but  it  is  surrounded  with  difficulties.  We  will  not  con- 
sider it  unless  it  becomes  necessary:  Bakes  v.  Pope,  7  Ala. 
161;  Browne  on  Statute  of  Frauds,  sec.  117,  and  notes;  Shindler 
v.  Houston,  49  Am.  Dec.  326,  327,  note;  Christy  v.  Bamhart, 
53  Am.  Dec.  540,  541,  note;  Coyle  v.  Davis,  20  Wis.  564;  Mc- 
Clellan  v.  Sanford,  26  Id.  595. 

Reversed  and  remanded. 


Demurrers.  —  A  demurrer  admits  only  such  facta  as  are  well  pleaded: 
Chicago  etc.  R.  It  Co.   v.  Swett,  45  111.   197;  92  Am.  Dec.   206.     Demurrers 
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admit  all  material  facts  that  are  well  pleaded,  and  all  necessary  inferences 
from  such  facts;  but  all  facta  not  alleged  in  the  pleading  attacked  by  de- 
murrer, or  necessarily  inferable  therefrom,  are  assumed  not  to  exist:  Supply 
Ditcti  Co.  v.  Elliot,  10  Col.  327;  3  Am.  St.  Rep.  686,  and  note  694;  Twohey  v. 
Fruin,  96  Mo.  104. 

Husband  and  Wife.  —  A  deed  directly  from  a  husband  to  his  wife  will 
be  upheld  in  equity,  although  void  at  law:  Hunt  v.  Johnson,  44  N.  Y.  27;  4 
Am.  St.  Rep.  679;  Sayers  v.  Wall,  26  Gratt.  354;  21  Am.  Rep.  303;  but  a 
husband  may  make  a  gift  or  grant  of  property  to  his  wife  by  a  conveyance 
to  her  directly  without  the  intervention  of  trustees  (Story  v.  Marshall,  24 
Tex.  305;  76  Am.  Dec.  106),  where  the  statutes  give  the  power  to  married 
women  to  enjoy,  contract,  sell,  transfer,  mortgage,  convey,  devise,  or  bequeath 
their  property  in  the  same  manner  and  with  like  effect  as  /ernes  sole:  Bur- 
deno  v.  Amperse,  14  Mich.  91;  90  Am.  Dec.  225;  compare  note  to  Turner  v. 
Sliato,  9  Am.  St.  Rep.  323-325. 

Statute  of  Frauds  as  a  Defense.  —  Statute  of  frauds,  when  and  how 
pleaded:  See  monographic  note  to  Ilotchkiss  v.  Ladd,  86  Am.  Dec.  0S4-6S8. 
The  statute  of  frauds  must  be  pleaded  only  when  it  does  not  appear  from  the 
complaint  that  the  contract  was  parol;  and  when  it  does  so  appear,  and 
nothing  is  alleged  to  take  the  case  out  of  the  statute,  the  complaint  is 
demurrable:  Wentioorth  v.  Wentwovtli,  2  Minn.  277;  72  Am.  Dec.  97;  Broder 
v.  Conklin,  77  Cal.  330. 

Agreement  to  Make  a  Will. — The  grantee  in  a  deed  absolute  may 
bind  himself  by  parol  to  devise  the  property  to  a  designated  beneficiary,  and 
if  in  pursuance  thereof  he  makes  a  will,  it  is  irrevocable,  and  if  he  fails  to 
execute  it,  it  will  be  a  fraudulent  violation  of  his  contract,  and  equity  will 
give  the  beneficiary  relief:  Anding  v.  Davis,  38  Miss.  574;  77  Am.  Dec.  658; 
compare  Johnson  v.  Hubbell,  10  N.  J.  Eq.  332;  66  Am  Dec.  773,  and  note. 
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Insurance  —  Wife's  Insurable  Interest  in  Goods  Purchased.  —  A 
married  woman  may  purchase  goods  on  credit  with  the  assent  of  her 
husband,  or  subject  to  his  disaffirmance,  and  such  contract  to  purchase 
creates  a  legal  or  equitable  interest  in  the  wife,  which  she  may  insure, 
provided  she  has  a  separate  estate  which  she  can  charge  by  the  contract 
to  purchase. 

Insurance  —  Concealment  of  Facts. — If  a  married  woman  has  an  insur- 
able interest  in  goods  purchased  by  her  on  credit,  her  concealment  of  her 
coverture  at  the  time  of  taking  the  policy  is  not  a  fact  material  to  the 
risk,  nor  are  her  rights  affected  by  private  instructions  to  agents,  uncom- 
municated  to  her,  that  they  are  not  to  issue  insurance  on  stocks  of  mer- 
chandise in  the  hands  of  married  women. 

Insurance  —  Breach  of  Condition  —  Forfeiture.  —  Procuring  additional 
valid  insurance,  in  violation  of  an  express  condition  in  the  first  policy, 
without  the  written  consent  of  the  insurer,  avoids  the  policy,  unless  the 
company  has  waived  the  right  to  insist  upon  such  forfeiture. 

Insurance —  Conditions  —  Forfeiture.  —  Conditions  in  policy  of  insurance 
limiting  or  avoiding  liability  are  strictly  construed  against  the  insurer, 
and  liberally  in  favor  of  the  assured. 
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Insurance.  — Waiver  of  Forfeiture  of  policy  of  insurance,  though  in  the 
nature  of  an  estoppel,  may  be  created  by  acts,  conduct,  or  declarations 
insufficient  to  create  a  technical  estoppel,  and  the  courts,  not  favoring 
forfeitures,  are  inclined  to  grasp  any  circumstauces  which  indicate  an 
election  to  waive  a  forfeiture. 

Insurance  —  Waiver  of  Forfeiture. — Where  an  insurauce  company, 
after  knowledge  of  the  breach  of  a  condition  in  the  policy,  enters  into 
negotiations  or  transactions  with  the  assured  which  recognize  and  treat 
the  policy  as  still  in  force,  and  induces  the  assured  to  incur  trouble  or 
expense,  it  waives  the  right  to  insist  upon  a  forfeiture. 

Insurance  —  Breach  of  Condition  —  Forfeiture. — The  mere  omission 
of  an  insurer  to  repudiate  and  annul  a  policy  for  breach  of  condition 
therein,  and  to  notify  the  insured  that  it  claimed  the  forfeiture,  is  not  a 
legal  waiver  of  the  right  to  claim  it  if  the  insurer  did  not  receive  notice 
of  the  breach  of  condition  until  after  the  loss. 

Insurance  —  Waiver  of  Forfeiture.  — The  knowledge  of  the  insurer  of  a 
breach  of  condition  in  the  policy  is  necessary  to  a  waiver  of  its  forfeiture. 
Therefore  a  waiver  does  not  arise  from  notice  of  such  breach  to  an  agent 
who  i3  only  authorized  to  solicit  and  take  applications  for  insurance,  re- 
ceive premiums,  and  deliver  policies,  but  who  has  no  right  to  waive  a 
breach  of  such  condition,  nor  to  settle  a  loss;  nor  does  a  waiver  arise  where 
the  company'3  adjuster,  with  knowledge  of  such  breach,  agrees  to  select 
arbitrators  to  appraise  the  loss,  but  also  stipulates  that  their  appoint- 
ment "is  without  reference  to  any  other  questions  within  the  terms  and 
conditions  of  the  insurance  contract  as  expressed  in  the  policy,"  the  lat- 
ter providing  that  such  appraisement  "shall  not  determine  the  validity 
of  the  contract,  nor  the  liability  of  this  company,  nor  any  other  question 
except  only  the  amount  of  such  loss  or  damage." 

Insurance.  —Special  Authority  to  Insurance  Agent  to  adjust  a  par- 
ticular loss  or  damage  doe3  not  confer  authority  to  bind  the  company  by 
a  promise  to  pay  such  loss  or  damage. 

Tompkins,  London,  and  Troy,  for  the  appellant. 
Watts  and  Son,  contra. 

Clopton,  J.  The  action  is  brought  by  appellee  on  a  policy 
insuring  a  stock  of  goods  against  loss  or  damage  by  fire.  On 
the  evidence,  there  can  be  no  controversy  as  to  the  destruc- 
tion of  the  goods  or  their  value.  It  is  only  necessary  to  con- 
sider the  questions  arising  on  the  special  defenses.  These 
are:  1.  Want  of  insurable  interest;  2.  Concealment  of  a  fact 
material  to  the  risk;  and  3.  Forfeiture  of  the  policy. 

The  averments  of  the  plea  setting  up  want  of  insurable 
interest  are,  that  plaintiff  was  a  married  woman,  under  the 
disabilities  of  coverture,  at  the  time  of  the  issuance  of  the 
policy,  and  has  continuously  remained  such;  that  she  pur- 
chased the  insured  goods  on  a  credit,  for  the  purpose  of  carry- 
ing on  a  mercantile  business,  and  asserts  that  no  interest  or 
title  passed  to  her  by  the  purchase,  and  has  repudiated,  and 
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still  repudiates  and  denies,  her  liability  to  pay  for  the  goods. 
It  is  contended  that  the  contract  of  purchase  is  absolutely 
void  and  inoperative  to  pass  an  insurable  interest. 

The  statutes  creating  the  separate  estates  of  married 
women  in  force  at  the  time  of  the  issuance  of  the  policy,  hav- 
ing been  construed  not  to  confer  capacity,  nor  to  enlarge  the 
common-law  capacity  of  the  wife,  to  acquire  property  by  pur- 
chase on  credit,  the  character  and  operation  of  such  contract 
of  purchase  must  be  determined  by  the  principles  of  the  com- 
mon law.  The  authorities  are  in  conflict  on  the  question  of 
the  wife's  power  to  purchase  on  credit  when  she  has  no  sepa- 
rate estate  which  she  can  bind;  but  they  hold  quite  uniformly 
that  she  may  make  a  valid  purchase  of  other  property  on 
credit  when  she  is  possessed  of  a  separate  estate  which  she 
can  charge  by  the  contract  of  purchase,  and  such  property, 
when  purchased,  becomes  her  separate  estate.  Wilder  v. 
Abemethy,  54  Ala.  644,  25  Am.  Rep.  734,  is  not  inconsistent 
with  this  doctrine.  That  case  was  a  trial  of  the  right  of  prop- 
erty between  a  creditor  of  the  husband  and  the  wife  as  claim- 
ant, in  which  the  legal  title  only  was  involved.  The  goods 
were  purchased  on  credit  by  the  husband  for  the  purpose  of 
trade  in  the  name  of  his  wife,  passed  into  and  continued  in 
his  possession  until  they  were  seized  by  the  sheriff  under  an 
execution  against  him,  and  were  unpaid  for  at  the  time  of  the 
levy.  It  is  said:  "The  goods  having  been  purchased  only  on 
credit  of  the  wife,  and  the  contract  of  purchase  not  being  a 
charge  upon  the  separate  estate  created  by  the  deposit  by  her 
father  with  her  husband  (the  only  separate  estate  she  is  shown 
to  have  had),  no  legal  title  to  the  goods  passed  to  her." 
Manifestly,  the  decision  would  have  been  otherwise  had  Mrs. 
Abernethy  possessed  a  separate  estate  on  which  the  contract 
of  purchase  was  a  charge.  The  omission  of  the  plea  to  aver 
that  the  plaintiff  did  not  possess  such  separate  estate  is  an 
answer  to  its  sufficiency,  if  there  were  no  other. 

The  capacity  of  a  married  woman  to  purchase  property  on 
credit  with  the  assent  of  her  husband,  though  she  majr  have 
no  separate  estate,  must  be  regarded  as  settled  in  this  state. 
It  has  been  repeatedly  held  that  at  common  law  the  wife  may 
make,  during  coverture,  a  valid  purchase  on  credit  of  real 
estate  with  the  assent  of  the  husband,  or  if  without  his  con- 
sent, subject  to  his  disaffirmance;  and  if  he  does  not  dissent, 
such  purchase  creates  in  the  wife  a  legal  or  equitable  interest, 
as  may  be  the  nature  and  effect  of  the  transaction,  which  be- 
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comes  her  separate  estate:  Marks  v.  Cowles,  53  Ala.  499;  Prout 
v.  Hoge,  57  Id.  28;  Sharp  v.  Sharp,  76  Id.  312.  There  is  noth- 
ing in  the  character  or  qualities  of  personal  property  which 
call 8  for  the  application  of  a  different  rule.  Though  a  mar- 
ried woman  cannot,  at  common  law,  bind  her  person  by  a 
contract  of  purchase,  if  the  vendor  is  willing  to  risk  her  vol- 
untary payment,  his  transfer  will  be  valid  against  all  persons, 
unless  it  may  be  the  creditors  of  the  husband:  Knapp  v.  Smith, 
27  N.  Y.  277;  Kelly  on  Contracts  of  Married  Women,  160. 

2.  The  second  plea  avers,  in  addition  to  the  foregoing  facts, 
that  the  plaintiff  concealed  the  fact  of  her  coverture,  and  that 
the  agents  of  defendant  were  forbidden  to  issue  policies  of 
insurance  on  stocks  of  merchandise  in  the  hands  of  married 
women.  It  follows,  from  what  we  have  said,  that  the  cover- 
ture of  plaintiff  is  not  a  fact  material  to  the  risk.  The  agents 
of  defendant  were  apparently  clothed  with  general  powers  to 
solicit  and  take  applications  for  insurance  from  any  and  all 
persons.  Private  instructions  to  such  agent,  uncomraunicated 
to  the  plaintiff,  will  not  affect  her  rights. 

3.  The  policy  of  insurance  contains  the  condition  that  it 
shall  be  and  become  void  in  case  the  assured  "shall  now  have, 
or  hereafter  make  or  accept,  any  other  insurance,  whether 
valid  or  not,  on  any  of  the  property  above  described,  without 
the  written  consent  of  the  company  indorsed  hereon."  The 
evidence  indisputably  shows  that  the  plaintiff  subsequently 
accepted  a  valid  policy  of  insurance  on  the  same  stock  of 
goods  from  the  Hibernia  Insurance  Company.  The  agent 
of  the  latter  company  who  issued  the  policy  was  informed 
of  the  first  insurance,  and  embodied  in  the  policy  a  permit 
for  additional  insurance,  and  informed  the  plaintiff  that  she 
had  to  give  defendant  notice  of  the  second  insurance.  The 
amount  due  on  this  policy  has  been  paid.  The  second  insur- 
ance being  valid,  we  are  relieved  of  the  necessity  of  consider- 
ing the  question,  so  elaborately  argued  by  counsel,  whether 
accepting  invalid  additional  insurance  would  avoid  the  con- 
tract. The  court  held,  and  properly  held,  that  procuring  ad- 
ditional valid  insurance  without  the  consent  of  defendant 
was  a  breach  of  the  condition  of  the  policy.  Such  additional 
insurance  having  been  taken  and  accepted  without  notice  to 
the  defendant,  the  contract  is  avoided,  unless  the  company 
has  waived  the  right  to  claim  the  forfeiture,  which  the  plain- 
tiff insists  has  been  done. 

4.  On  breach  of  the  condition  and  forfeiture  of  insurance, 
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the  defendant  had  the  election  to  avoid  the  policy  or  waive  its 
right  to  claim  the  forfeiture.  Conditions  in  a  policy  of  insur- 
ance limiting  or  avoiding  liability  are  strictly  construed  against 
the  insurer,  and  liberally  in  favor  of  the  assured.  Though  a 
waiver  may  be  in  the  nature  of  an  estoppel,  and  maintained 
on  similar  principles,  they  are  not  convertible  terms.  The 
courts,  not  favoring  forfeitures,  are  usually  inclined  to  take 
hold  of  any  circumstances  which  indicate  an  election  to  waive 
a  forfeiture.  A  waiver  may  be  created  by  acts,  conduct,  or 
declarations  insufficient  to  create  a  technical  estoppel.  If  the 
company,  after  knowledge  of  the  breach,  enters  into  negotia- 
tions or  transactions  with  the  assured  which  recognize  and 
treat  the  policy  as  still  in  force,  or  induces  the  assured  to  in- 
cur trouble  or  expense,  it  will  be  regarded  as  having  waived 
the  right  to  claim  the  forfeiture.  But  notice  or  knowledge  of 
the  breach  is  essential  to  a  waiver.  If  the  defendant  did  not 
have  notice  of  the  forfeiture  until  after  the  destruction  of  the 
goods,  some  affirmative  act  or  conduct  is  requisite.  In  such 
case,  "  a  waiver  cannot  be  inferred  from  mere  silence.  It  [the 
company]  is  not  obliged  to  do  or  say  anything  to  make 
the  forfeiture  effectual.  It  may  wait  until  claim  is  made 
under  the  policy,  and  then,  in  denial  thereof,  or  in  defense  of 
a  suit  commenced  therefor,  allege  the  forfeiture."  The  mere 
omission  of  defendant,  if  it  did  not  receive  notice  of  the  addi- 
tional insurance  until  after  the  destruction  of  the  goods,  to 
repudiate  and  annul  the  policy,  and  acquaint  the  plaintiff  that 
it  claimed  the  forfeiture,  is  not,  as  matter  of  law,  a  waiver  of 
right  to  claim  it:   Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410. 

On  proof  that  the  local  soliciting  agent  of  defendant  went 
to  the  place  of  the  fire  on  the  morning  after  it  occurred,  in 
company  with  the  agent  of  the  Hibernia  Insurance  Company, 
and  with  him  examined  into  the  condition  of  the  goods,  ob- 
serving that  he  would  have  to  telegraph  for  an  adjuster,  the 
court  instructed  the  jury  that  they  could  look  to  these  facts, 
in  connection  with  the  other  evidence,  to  determine  whether 
or  not  the  defendant,  through  its  agents,  elected  to  treat  the 
policy  as  subsisting,  after  knowledge  of  the  second  insurance, 
and  that  notice  to  the  soliciting  agent  was  notice  to  the  com- 
pany. Notice  to  an  agent  is  notice  to  the  principal  only  when 
it  is  acquired  while  engaged  in  the  business  of  the  principal, 
within  the  scope  of  his  authority,  and  respecting  a  transaction 
then  pending:  Hill,  Fontaine,  &  Co.  v.  Helton,  80  Ala.  528. 
On  this  principle,  notice  to  the  soliciting  agent,  while  receiv- 
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ing  the  application  for  insurance,  of  a  material  fact  or  inac- 
curacy in  the  application,  is  notice  to  and  binds  the  company: 
Peid.  cO  Ar.  Ins.  Co.  v.  Young,  58  Id.  476.  The  evidence  shows 
that  a  soliciting  agent  has  nothing  to  do  with  settling  the  loss. 
An  agent  who  is  only  authorized  to  solicit  and  take  applica- 
tions for  insurance,  receive  the  premiums,  and  deliver  the 
policy  after  having  been  signed  by  the  proper  officers,  has  no 
authority,  express  or  implied,  to  waive  a  breach  of  the  condi- 
tion of  the  policy  relating  to  additional  insurance:  Bush  v. 
Westchester  Fire  Ins.  Co.,  63  N.  Y.  531;  Bartholomew  v.  Mer. 
Ins.  Co.,  25  Iowa,  507;  Harrison  v.  City  Fire  Ins.  Co.,  9  Allen, 
231;  85  Am.  Dec.  751;  Hamilton  v.  Aurora  Fire  Ins.  Co.,  15 
Mo.  A  pp.  59;  Cleaver  v.  Traders'  Ins.  Co.,  65  Mich.  527;  8  Am. 
St.  Rep.  908;  Liverpool,  L.,  &  G.  Ins.  Co.  v.  Sorsby,  60  Miss. 
302;  Van  Allen  v.  Farmers'  Ins.  Co.,  64  N.  Y.  469;  May  on  In- 
surance, sec.  138. 

A  few  days  after  the  fire,  Hawks,  an  adjuster  representing 
both  companies,  came,  and,  by  agreement  with  plaintiff,  an 
appraisement  of  the  value  of  the  goods  was  made  by  persons 
selected  in  pursuance  of  the  terms  of  the  policy.  The  ad- 
juster, having  been  informed  that  there  was  a  second  insur- 
ance, entered  into  an  agreement  with  plaintiff  for  the  selection 
of  arbitrators  to  make  the  appraisement.  The  agreement  pro- 
vides: "It  being  agreed  and  understood  that  this  appoint- 
ment is  without  reference  to  any  other  question  within  the 
terms  and  condition  of  the  insurance  contract  as  expressed  in 
the  policy."  The  policy  also  contains  a  provision  that  the 
appraisement  of  the  value  of  the  property  by  arbitrators 
chosen  by  the  parties  ''  shall  not  determine  the  validity  of  the 
contract,  nor  the  liability  of  this  company,  nor  any  other  ques- 
tion, except  only  the  amount  of  such  loss  or  damage."  There 
was  evidence  tending  to  show  that  Hawks  promised  to  pay 
•the  loss.  Hawks  was  not  the  generally  retained  adjuster  of 
defendant,  but  was  employed  in  particular  cases.  Special 
authority  to  an  agent  to  adjust  loss  and  damage  does  not  con- 
fer authority  to  bind  the  company  by  a  promise  to  pay  the 
loss.  It  may  be  that  if  the  company,  with  knowledge  of  the 
forfeiture,  had  authorized  an  agent  to  adjust  the  loss,  a  liabil- 
ity and  a  promise  to  pay  would  ordinarily  be  implied;  but  the 
implication  may  be  rebutted,  either  by  the  terms  of  the  policy 
or  by  an  agreement  reserving  the  question  of  liability.  The 
validity  of  the  agreement  is  not  impeached.  There  is  no  pre- 
tense that  its  contents  were  concealed  or  misrepresented.    The 
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plaintiff  signed  it  on  the  opinion  and  advice  of  a  trusted  friend. 
An  agreement  that  the  adjustment  shall  be  made  "  without 
reference  to  any  other  terms  and  conditions  of  the  insurance 
contract"  is  a  reservation  of  the  question  of  liability.  Such 
agreement  cannot  be  construed  as  more  than  a  promise  to  pay 
the  loss  in  the  event  the  company  is  liable.  Waiver  of  a  right 
to  claim  a  forfeiture  for  a  breach  committed  before  the  loss  of 
the  property  is  not  the  legal  result  of  an  adjustment  of  the 
loss  under  the  policy  and  agreement:  Whipple  v.  No.  B.  <£•  M. 
Fire  Ins.  Co.,  11  R.  I.  139;  Phoenix  Ins.  Co.  v.  Lawrence,  4 
Met.  (Ky.)  9;  81  Am.  Dec.  521;  Jewell  v.  Home  Ins.  Co.,  29 
Iowa,  562;  May  on  Insurance,  sec.  138.  The  charge  of  the 
court  as  to  the  effect  of  the  agreement  is  in  accord  with  these 
views. 

There  being  no  other  evidence  of  notice  to  defendant  of  the 
second  insurance  than  stated  above,  the  affirmative  charge  re- 
quested by  defendant  should  have  been  given. 

Reversed  and  remanded. 


Insurance  —  Waiver  of  Conditions  in  Policy:  See  note  to  Menle 

v.  Home  Ins.  Co.,  9  Am.  St.  Rep.  163;  Kruger  v.  Western  etc.  Ins.  Co.,  72  Cal. 
91;  1  Am.  St.  Rep.  42,  and  note  45;  Wilson  v.  Minnesota  etc.  Ans'n,  30  Minn. 
112;  1  Am.  St.  Rep.  659,  and  note  6G0;  OsJikosh  etc.  v.  Germania  etc.  Ins.  Co., 
71  Wis.  454;  5  Am.  St.  Rep.  233,  and  note  236;  Commercial  Union  Ins.  Co. 
v.  Hocking,  115  Pa.  St.  407;  2  Am.  St.  Rep.  562,  and  note  565-572;  Firemen's 
Ins.  Co.  v.  Floss,  67  Md.  403;  1  Am.  St.  Rep.  39S,  nnd  note  405,  406;  Sty  low 
v.  Wisconsin  etc.  In3.  Co.,  69  Wis.  224;  2  Am.  St.  Pep.  738,  and  note  740; 
Elliot  v.  Ashland  etc.  Ins.  Co.,  117  Pa.  St.  548;  2  Am.  St.  Rep.  703,  and  note 
706;  Home  Protection  of  Alabama  v.  Avery,  85  Ala.  348;  7  Am.  St.  Rep.  54, 
and  ride  57;  Brown  v.  State  Ins.  Co.,  74  Iowa,  428;  7  Am.  St.  Rep.  495,  and 
note  499.  If  a  married  woman,  though  living  apart  from  !;er  husband,  rep- 
resents, in  her  application  for  insurance,  that  she  is  a  widow,  this  is  suffi- 
cient to  avoid  a  life  insurance  policy;  hut  if  the  clerk  of  the  insurance 
company  is  afterwards  informed  that  she  is  a  married  woman,  and  the  com- 
pany levies  and  collects  two  assessments  on  the  policy,  this  constitutes  a 
waiver  of  its  right  to  avoid  the  policy:  Fitzpatrickv.  Hartford  L.  I.  Co.,  56 
Conn.  116;  7  Am.  St.  Rep.  288,  and  note  298.  Where  an  agent  of  a  lire 
insurance  company  went  to  the  scene  of  a  fire,  and  made  inquiries,  the 
nature  of  which  was  not  shown,  and  requested  an  arbitration  to  fix  the 
amount  of  loss,  one  half  of  the  expense  of  which  was  paid  by  the  assured, 
which  arbitration  and  division  were  provided  for  in  the  policy,  which  further 
stipulated  that  such  submission  should  not  be  taken  as  a  waiver  on  the  part 
of  the  company  of  the  conditions  of  the  policy,  the  company  had  a  right  to 
make  the  inquiries  and  investigate  as  to  the  origin  of  the  fire  and  the  value 
of  the  property,  and  there  was  no  room  for  claiming  any  waiver  on  the  part 
of  the  company:  Briggs  v.  Firemen's  Fvn  ns.  Co.,  65  Mich.  52;  compare 
the  case  of  Marthir.son  v.  Xorth  British  etc.  Co.,  64  Id.  372.  Where  an  insur- 
ance has  been  forfeited  by  a  judicial  sale  of  the  insured  property,  it  is  com- 
petent for  the   insurers,   being   notified,  actually  or  constructively,   of  such 
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sale,  to  waive  the  forfeiture;  and  if  the  property  is  reacquired  by  the  as- 
sured, the  insurance  will  reattach  to  it:  Elliotv.  Ashland  Mnt.  F.  Ins.  Co.,  117 
Pa.  St.  548. 

Insurance  —  Concealment  of  Facts.  — Ihe  insurance  agent  not  having 
questioned  the  plaintiff  as  to  what  the  building  contained  besides  the  prop- 
erty insured,  it  is  no  defense  that  such  building  contained  other  property, 
which  increased  the  risk,  unless  the  plaintiff  fraudulently  concealed  such 
fact  from  the  agent:  Campbell  v.  American  Ins.  Co.,  73  Wis.  100.  And  the 
distinction  between  a  warranty  and  a  representation  is,  that  the  warranty 
must  be  true,  while,  on  the  other  hand,  the  representation  need  only  be  true 
so  far  as  it  is  material  to  the  risk;  and  it  is  material  to  the  risk  when  a 
knowledge  of  its  falsity  would  have  induced  the  insurers  to  have  refused  the 
risk,  or  to  have  made  a  higher  rate  of  premium:  Chrisman  v.  State  Ins.  Co., 
16  Or.  2S4. 

Insurance — Condition  against  Other  Insurance:  See  Oillett  v.  Liver- 
pool etc.  Ins.  Co.,  73  Wis.  203;  9  Am.  St.  Rep.  784,  and  note  7S8;  note  to 
Funke  v.  Minnesota  F.  M.  F.  Ins.  Co.,  43  Am.  Rep.  221,  et  seq. ;  note  to 
Thomas  v.  Builders'  M.  F.  Ins.  Co.,  20  Id.  319-323;  note  to  Stolle  v.  JEtna  F. 
M.  Ins.  Co.,  27  Id.  597,  598;  Stevenson  v.  Plwenix  Ins.  Co.,  83  Ky.  7;  4  Am. 
St.  Rep.  120,  and  cases  collected  in  note  123.  Where  an  insurance  policy 
was  taken  by  the  plaintiff  jointly  upon  horses  and  mules,  which  were  some- 
times kept  in  a  barn  owned  by  the  plaintiffs,  in  which  they  were  destroyed 
by  the  burning  of  the  barn,  the  policy  having  the  usual  clause  against  prior 
insurance,  and  plaintiffs  at  the  time  held  a  policy  on  the  barn  and  contents 
in  another  company,  this  was  a  breach  of  the  condition  against  prior  insur- 
ance on  the  mules  and  horses:  Howidge  v.  Dwelling- House  Ins.  Co.,  75  Iowa, 
374.  A  policy  of  insurance  containing  a  stipulation  that  if  there  shall  be 
any  other  insurance  on  the  property,  whether  valid  or  otherwise,  at  the  time 
of  its  issuance,  or  at  any  other  time  during  its  continuance,  without  the  con- 
sent of  the  insurer,  will  be  forfeited,  if  the  insured,  in  forgetfulness  of  the 
fact  that  such  policy  has  been  issued,  and  in  good  faith,  procures  other  risks 
on  the  same  property,  without  the  consent  of  the  insurer:  Sugg  v.  Hartford 
F.  Ins.  Co.,  98  N.  C.  143. 


Columbus   ant>  "Western   Railway   Company    v. 

Bridges. 

[86  Alabama,  448.] 

Pleading  and  Practice  —  Error  without  Prejudice.  —  Where  a  com- 
plaint contains  irrelevant  and  redundant  averments,  they  should  be 
stricken  out  on  motion,  but  the  refusal  to  strike  them  out  is  not  reversi- 
ble error,  unless  it  affirmatively  appears  that  prejudice  results  thereby 
to  defendant. 

Railroads  —  Construction  of  Bridges  and  Trestles  —  Liability  for 
Injury  from  Flood.  —  A  railroad  company  is  bound  to  bring  to  the 
construction  of  its  ways  and  works  the  knowledge  and  skill  of  en- 
gineering generally  known  and  applied  in  such  business,  and  to  provide 
against  such  casualties  as  a  cautious  and  prudent  man  possessing  the 
same  knowledge  and  skill  would  or  should  foresee  or  anticipate;  and  in 
the  location  and  erection  of  its  bridges  and  trestles,  regard  should  be  had 
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to  the  size  and  nature  of  the  stream,  the  character  and  features  of  the 
adjacent  country,  the  relative  position  and  formation  of  the  abutting 
land,  its  liability  to  overflow,  with  the  probable  extent  and  effect  thereof. 
They  should  be  so  constructed  as  not  to  be  subject  to  the  risks  and 
perils  arising  from  rainfall  known  by  experience  to  be  incident  to  that 
section  of  country,  though,  r.irely  occurring,  or  which  competent  and 
skilled  engineers  should  reasonably  anticipate.  But  the  company  is  not 
bound  to  provide  against  unusual  or  extraordinary  floods,  such  as  have 
never  been  known  to  occur,  and  which  could  not  have  reasonably  been 
foreseen  by  competence  and  skill. 

Railroads  —  Construction  of  Bridges  —Negligence.  —  Where  damages 
are  claimed  for  injury  arising  from  the  falling  of  a  trestle  while  a  rail- 
way train  was  attempting  to  cross  in  time  of  unusual  and  extraordinary 
flood,  unless  it  is  proved  that  the  negligent  and  insufficient  manner  in 
which  the  trestle  was  constructed  was  the  real  and  proximate  cause  of 
the  injury,  or  that  its  insecure  and  dangerous  condition  wa3  known  to 
the  company,  the  latter  is  not  liable,  and  if  such  flood  wa3  of  such  over- 
powering and  destructive  character  as  to  produce  the  injury,  apart  from 
and  independent  of  the  particular  negligence  alleged  in  the  construction 
of  the  trestle,  there  is  no  liability,  though  some  negligence  may  have 
existed  in  its  construction  and  maintenance. 

Railroads  —  Negligence  of  Employees  —  Signals.  —  Where  a  railroad 
company  is  liable  for  the  negligence  of  a  watchman  or  flag-man  to  give 
proper  signals,  unless  a  signal  is  given  in  accordance  with  the  rules  of 
the  company  prescribing  the  manner  in  which  such  signal  must  be  given, 
a  conductor  or  engineer  is  not  authorized  to  rely  upon  it,  and  if  he  does, 
and  injury  ensues  to  him  in  consequence,  and  no  other  negligence  con- 
tributed to  produce  it,  negligence  cannot  be  imputed  to  the  company. 

Railroads  —  Contributory  Negligence — Employee.  —  Where  an  engi- 
neer in  charge  of  a  construction  train  is  killed  by  the  fall  of  a  bridge 
over  which  he  is  attempting  to  pass  in  time  of  unprecedented  flood,  and 
the  evidence  shows  that  he  had  examined  the  bridge  the  same  day,  and 
knew,  or  ought  to  have  known,  that  the  water  was  rapidly  rising,  then 
if  he  knew  the  manner  in  which  the  bridge  was  constructed,  the  unusual 
character  of  the  flood,  the  danger  to  the  bridge  from  overflow,  and  the 
rapid  rising  of  the  water,  and  with  such  knowledge  attempted,  without 
compulsion,  necessity,  or  superior  orders,  the  hazardous  passage,  his 
negligence  sufficiently  contributed  to  his  injury  to  defeat  recovery. 

Master  and  Servant — Measure  of  Damages  for  Injuky  to  Employee. 
—  Section 'J301,  Alabama  Code,  authorizing  the  personal  representative 
to  maintain  an  action  where  an  injury  through  the  negligence  of  the 
master  results  in  the  death  of  an  employee,  does  not  provide  for  punitive 
or  vindictive  damages,  in  the  absence  of  proof  of  willful,  wanton,  or 
reckless  negligence  on  the  part  of  the  master,  but  pecuniary  gain  from 
continuance  of  life  constitutes  an  element  of  damages  in  such  cases,  and 
evidence  that  the  party  injured  was  afflicted  with  a  pneumonic  coin- 
plaint  which  affected  the  probable  continuance  of  his  life  should  be  ad- 
mitted. 

George  P.  Harrison,  Jr.,  and  John  M.  Chilton,  for  the  appel- 
lant. 

W.  D.  Bulger,  Thomas  L.  Bulger,  and  J.  0.  Richardson, 
contra. 
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Clopton,  J.  The  statutes  regulating  the  system  of  plead- 
ing require  that  all  pleadings  shall  be  as  brief  as  is  consistent 
with  perspicuity  and  the  presentation  of  the  facts  and  matter 
to  be  put  in  issue  in  an  intelligible  form,  and  also  provide 
that  an)'  pleading  unnecessarily  prolix,  irrelevant,  or  friv- 
olous may  be  stricken  out  on  motion  of  the  adverse  party: 
Code  1886,  sees.  2664,  2665.  It  may  be  conceded  that  some 
of  the  counts  of  the  complaint  contain  irrelevant  and  redun- 
dant averments  which  should  have  been  stricken  out  on 
motion  of  defendant.  But  the  refusal  of  the  court  to  strike 
them  out  is  not  a  reversible  error,  unless  it  affirmatively  ap- 
pears that  thereby  prejudice  resulted  to  defendant:  Goldsmith 
v.  PLcard,  27  Ala.  142. 

Plaintiff's  intestate  was  an  employee  of  defendant  in  the 
capacity  of  conductor  and  engineer  of  a  construction  train. 
The  injuries  which  caused  his  death  were  received  while 
attempting  to  pass  with  his  train  over  a  bridge  across  the 
Tallapoosa  River  from  the  west  to  the  east  side.  The  trestle 
which  constituted  the  approach  to  the  bridge  from  the  east 
gave  way  under  the  weight  of  the  train,  in  consequence  of  the 
foundations  having  been  washed  out  by  overflowing  water, 
caused  by  an  unusual  flood.  The  action  is  brought  by  plain- 
tiff, as  administratrix,  under  the  "  employer's  act,"  which 
composes  sections  2590-2592  of  the  Code  of  1886.  Negligence 
is  charged  in  two  respects:  1.  In  the  alleged  defective  founda- 
tion of  the  trestle;  and  2.  In  the  signal  averred  to  have  been 
given  by  the  watchman  at  the  bridge. 

The  rule  governing  the  liability  of  railroad  companies  for 
injuries  caused  by  floods  should  be  regarded  as  well  defined 
and  settled  by  an  almost  unbroken  line  of  adjudicated  cases. 
It  rests  on  the  general  principle  that  the  measure  of  the  com- 
pany's duty  in  constructing  and  keeping  the  ways,  works, 
machinery,  and  plant  free  from  dangerous  defects  is  such 
care  and  diligence  as  a  man  of  caution  and  prudence  would 
exercise  under  like  circumstances.  The  company  is  bound 
to  bring  to  the  construction  of  its  ways  and  works  the  knowl- 
edge and  skill  of  engineering  generally  known  and  applied  in 
such  business,  and  to  provide  against  such  casualties  as  a 
cautious  ;.nd  prudent  man  possessing  the  same  knowledge 
and  skill  would  or  should  reasonably  foresee  and  anticipate. 
In  the  location  and  erection  of  bridges  and  trestles,  regard 
should  be  had  to  the  size  and  nature  of  the  stream,  the  char- 
acter and  features  of  the  adjacent  country,  the  relative  position 
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and  formation  of  the  abutting  land,  its  liability  to  overflows, 
and  their  probable  extent  and  effect.  They  should  be  so  con- 
structed as  not  to  be  subject  to  the  risks  and  perils  arising 
from  rainfalls  known  by  experience  to  be  incident  to  the  par- 
ticular section  of  the  country,  though  rarely  occurring,  or 
which  competent  and  skilled  engineers  should  reasonably  an- 
ticipate. But  they  are  not  bound  to  provide  against  unusual 
or  extraordinary  floods,  such  as  have  never  been  known  to 
occur  previously,  and  which  could  not  have  reasonably  been 
foreseen  by  competent  and  skillful  persons. 

Pitts.,  Fort  Wayne,  and  Chic.  PVy  Co.  v.  Gilleland,  56  Pa.  St 
445,  94  Am.  Dec.  98,  was  an  action  for  an  injury  caused  by 
the  continuance  of  a  culvert,  which,  it  was  alleged,  was  so 
negligently  constructed  as  not  to  furnish  sufficient  vent  for  all 
the  water  flowing  down  the  channel  of  the  stream.  After  sub- 
stantially saying  that  in  such  case  proper  engineering  should 
observe  the  size  of  the  stream,  the  character  of  its  channel, 
and  the  declivity  of  the  circumjacent  territory  which  forms 
the  water-shed,  and  supply  the  means  of  avoiding  the  injury 
which  would  result  from  locking  up  the  natural  flow  or  ob- 
structing its  passage  so  as  to  cause  a  reflux  in  the  times  of 
ordinary  high  water,  Agnew,  J.,  says:  "  Beyond  this,  prudent 
circumspection  cannot  be  expected  to  look,  and  there  is,  there- 
fore, no  liability  for  extraordinary  floods,  —  those  unexpected 
visitations  whose  comings  are  not  foreshadowed  by  the  usual 
course  of  nature,  and  must  be  laid  to  the  account  of  Provi- 
dence, whose  dealings,  though  they  may  afflict,  wrong  no  one." 

The  evidence  clearly  establishes  that  the  flood  was  not  only 
unusual  and  extraordinary,  but  greater  and  more  destructive 
than  had  ever  before  happened  in  the  memory  of  the  inhabi- 
tants,—  a  flood  which  human  ken  could  not  have  foreseen, 
nor  the  greatest  caution  and  prudence  could  have  reasonably 
anticipated.  There  is  no  liability  on  defendant  for  not  having 
provided  against  the  dangers  and  consequences  of  such  a 
flood:  International  etc.  R.  R.  Co.  v.  Halloren,  3  Am.  &  Eng. 
It.  ft.  Cas.  343;  II.  &  T.  Cen.  R'y  Co.  v.  Fowler,  8  Id.  504; 
12  Am.  &  Eng.  R.  R.  Cas.  196;  Patterson  on  Railway  Acci- 
dent Law,  sees.  30,  31. 

Not  controverting  this  rule,  plaintiff  contends  that  there  was 
negligence  on  the  part  of  the  company  in  the  construction 
and  maintenance  of  the  foundations  of  the  trestle,  which  con- 
curred with  the  flood  in  producing  the  injury  to  her  intestate. 
Notwithstanding  the  flood  may  have  been  unusual  and  unpre- 
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cedented,  if  the  insufficient  construction  of  the  trestle  was  the 
proximate  and  real  producing  cause  of  the  injury,  the  defend- 
ant would  be  liable;  but  if  the  flood  was  of  such  overpowering 
and  destructive  character  as  to  produce  the  injury,apart  from 
and  independent  of  the  particular  negligence  alleged  in  con- 
structing the  foundations  of  the  trestle,  there  is  no  liability, 
though  there  may  have  existed  some  negligence  in  their  con- 
struction and  maintenance:  Baltimore  etc.  R.  R.  Co.  v.  S.  S.  S. 
Dist.,  96  Pa.  St.  65;  42  Am.  Rep.  529.  The  true  test  is,  Was 
the  trestle  so  negligently  constructed  as  to  be  insufficient  and 
insecure  in  cases  of  usual  and  ordinary  floods  incident  to  that 
section?  If  it  was  sufficient  and  safe  at  such  times,  though 
insufficient  to  stand  against  extraordinary  floods,  negligence 
in  its  construction  cannot  be  regarded  as  the  real  producing 
cause  of  the  injury.  The  evidence  shows  that  the  trestle  had 
been  constructed  about  fifteen  years  previously,  in  the  manner 
in  which  such  trestles  are  generally  constructed  by  the  best 
managed  railroad  companies,  and  had  stood,  during  all  that 
period,  on  the  same  or  similar  foundations,  affording  safe  pass- 
age for  engines  and  trains  without  accident  or  objection;  and 
nothing  is  shown  to  have  occurred  which  indicated  danger  in 
its  continuance.  On  tbesa  facts  the  court  should  have  in- 
structed the  jury  that  there  is  no  ground  to  impute  negligence 
to  defendant  in  its  construction  or  maintenance. 

The  plaintiff,  however,  further  insists  that  the  negligence  of 
the  watchman  at  the  bridge  in  giving  the  safety  instead  of 
the  danger  signal,  when  the  train  was  approaching  the  bridge 
from  the  west,  concurred  with  the  flood  in  causing  the  injury. 
The  contention  is  based  on  subdivision  4  of  section  2590  of 
the  Code  of  1886,  which  provides  that  the  employer  is  liable 
to  answer  in  damages  to  the  employee,  "  when  such  injury  is 
caused  by  reason  of  the  negligence  of  any  person  in  the  service 
or  employment  of  the  master  or  employer,  who  has  the  charge 
or  control  of  any  signal,  points,  locomotive,  engine,  switch, 
car,  or  train  upon  a  railway,  or  of  any  part  of  the  track  of  a 
railway."  On  the  question  of  fact,  whether  any  signal  was 
given-,  the  evidence  is  in  conflict.  Railroad  companies  have 
authority,  and,  it  may  be  said  generally,  it  is  their  duty,  to 
prescribe  suitable  rules  and  regulations  for  the  direction  and 
management  of  their  trains  for  the  purpose  of  protecting  their 
employees,  as  well  as  passengers.  The  rules  provided  by 
defendant  were  introduced  in  evidence,  and  prescribe  the 
manner  in  which  signals   must  be  given,  to  signify  whether 
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the  train  shall  move  forward,  stop,  or  move  backward;  and 
also  that  the  person  of  the  watchman  must  be  kept  in  sight, 
as  a  signal  to  approaching  trains  that  all  is  right.  There  is 
also  evidence  that  the  signal  of  safety  must  be  given  at  the 
end  of  the  bridge  which  is  being  approached  by  the  train. 
Unless  a  signal  is  given  in  accordance  with  the  rules  of  the 
company,  a  conductor  or  engineer  is  not  authorized  to  rely  on 
it;  and  if  he  does,  and  injury  ensues  to  him  in  consequence 
thereof,  there  being  no  other  act  of  negligence  contributing  to 
produce  it,  the  negligence  which  renders  the  company  liable 
under  the  fourth  subdivision  of  section  2590  cannot  be  im- 
puted to  the  company. 

We  have  heretofore  held  that  the  "  employer's  act "  does 
not  take  from  the  employer  the  defense  of  contributory  negli- 
gence: Mobile  &  B.  R'y  Co.  v.  Holborn,  84  Ala.  133.  The 
statute  expressly  declares  that  the  employer  is  not  liable,  if 
the  employee  knew  of  the  defect  or  negligence,  and  failed,  in 
a  reasonable  time,  to  give  information  thereof  to  the  employer, 
or  to  some  person  superior  to  himself  in  the  employment  of 
the  employer,  unless  he  was  aware  that  the  employer,  or  such 
superior,  already  knew  of  such  defect  or  negligence.  In  this 
case  there  was  neither  time  nor  opportunity  in  which  to  give 
the  defendant  notice,  and  the  company  could  not  have  known 
of  the  defect  or  negligence,  —  no  room  for  the  operation  of  this 
provision  of  the  statute.  No  person  superior  to  plaintiff's 
intestate  in  the  employment  of  defendant  is  shown  to  have 
been  present.  He  was  both  conductor  and  engineer  of  his 
train,  directed  its  management,  and  controlled  its  movements. 
He  was  under  no  orders  from  any  superior  to  move  his  train 
from  the  west  to  the  east  side  of  the  river  on  that  evening. 
His  attempt  to  cross  the  bridge  was  of  his  own  volition,  no 
doubt  prompted  to  do  so  by  a  desire  to  be,  on  the  next  morn- 
ing, at  the  place  most  convenient  to  prosecute  the  work  in 
which  he  was  specially  engaged,  —  repairing  the  trestles  which 
had  been  washed  out  on  either  side  of  the  river.  The  evidence 
tends  to  show  that  he  had  examined  the  bridge  during  the 
day,  and  knew,  or  should  have  known,  that  the  water  was 
rapidly  rising.  If  he  knew  the  manner  in  which  the  trestle 
was  constructed,  the  unprecedented  character  of  the  flood,  the 
imminent  danger  to  the  trestle  by  the  overflow  of  the  river, 
and  the  rapid  rising  of  the  water,  and  with  such  knowledge 
and  under  such  surroundings  attempted,  without  compulsion 
or  necessity,  the  hazardous  passage  of  the  bridge,  his  negli- 
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gence  sufficiently  contributed  to  his  injury  to  defeat  a  recovery 
by  plaintiff. 

Section  2591  authorizes  the  personal  representative  to  main- 
tain an  action  if  the  injury  results  in  the  death  of  the  employee, 
and  directs  the  distribution  of  the  recovery.  The  statute  does 
not  prescribe  or  fix  the  measure  of  damages,  neither  are  they 
submitted  to  the  arbitrary  discretion  of  the  jury.  It  has  no 
punitive  purpose,  and  the  common-law  rules  as  the  measure 
of  damages  are  applicable.  It  is  wholly  unlike,  in  its  objects 
and  purposes,  the  statute  of  February  5,  1872,  which  was 
intended  to  prevent  homicide.  As  pecuniary  gain  from  a  con- 
tinuance of  life  constitutes  an  element  of  damage  in  this  class 
of  cases,  the  court  should  have  admitted  the  evidence  that 
plaintiff's  intestate  was  afflicted  with  a  pneumonic  complaint 
which  affected  the  probable  continuance  of  life.  There  is  no 
evidence  tending  to  prove,  or  from  which  could  be  inferred, 
willful,  wanton,  or  reckless  negligence  on  the  part  of  the  com- 
pany. The  charge  requested  by  defendant,  that  on  the  facts 
punitive  or  vindictive  damages  cannot  be  recovered,  should 
have  been  given:  Ala.  G.  S.  R.  R.  Co.  v.  Arnold,  84  Ala.  159; 
5  Am.  St.  Rep.  354. 

We  have  considered  and  endeavored  to  state  the  principles 
which  should  govern  the  case  on  another  trial,  without  apply- 
ing them  specially  to  the  several  rulings  of  the  court,  deeming 
such  application  unnecessary;  and,  as  there  was  no  oppor- 
tunity to  give  the  defendant  information  of  the  defect  or  neg- 
ligence, we  regard  it  unnecessary  to  consider  the  demurrer 
based  on  the  ground  that  the  complaint  omits  to  aver  such 
facts. 

Reversed  and  remanded. 

Harmless  Error.  —  There  will  be  no  reversal  for  harmless,  immaterial 
errors  which  work  no  prejudice  to  the  complainant:  Blanchard  v.  Lake  Shore 
etc.  R'y  Co.,  12(3  111.  416;  9  Am.  St.  Rep.  630,  and  note  638;  Slutz  v.  Chicago 
etc.  R'y  Co.,  73  Wis.  147;  9  Am.  St.  Rep.  769,  and  note  77S;  Masonic  Mut. 
Ren.  Sac.  v.  Lackland,  97  Mo.  137;  10  Am.  St.  Rep.  298,  and  note;  Sweeny  v. 
Schnllcs,  19  Nov.  53.  A  party  who  is  not  harmed  by  the  refusal  of  the  trial 
court  to  strike  out  parts  of  a  special  verdict,  on  the  ground  that  they  em- 
brace more  than  conclusions  of  law,  cannot  predicate  available  error  on  such 
ruling:  Louisville  etc.  R'y  Co.  v.  Flanagan,  113  Ind.  488. 

Railways  are  not  Liable  for  Unforeseen  Accidents:  Wabash  etc.  R'y 
Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193;  Lafflinv.  Buffalo  etc.  R.  R. 
Co.,  106  N.  Y.  136;  60  Am.  Rep.  433.  The  company  is  not  bound  to  keep  its 
premises  absolutely  safe,  and  is  never  liable  for  accidents  which  happen  by 
reason  of  a  want  of  ordinary  care  on  the  part  of  the  person  injured:  Wabash 
etc.  R'y  Co.  v.  Locke,  supra. 
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Bridges.  —  Where  a  foot-passenger,  while  crossing  a  long  and  narrow 
county  bridge  in  a  large  city,  was  caught  by  the  wheel  of  a  wagon  drawn  by 
a  team  of  runaway  horse3,  and  injured,  the  injury  occurring  on  the  foot-way, 
which  was  narrow,  and  not  separated  from  the  wagon-road  by  any  guard  or 
rail,  iu  an  action  against  the  county  for  such  injury  so  sustained  it  was  held 
that  it  was  unreasonable  to  suppose  that  such  an  occurrence  could  be  fore- 
seen by  the  authorities  as  the  result  of  a  failure  to  erect  guards,  and  there- 
fore the  county  was  not  liable:  Lehigh  County  v.  Hojfort,  116  Pa.  St.  119;  2 
Am.  St.  Rep.  5S7,  and  note  591.  A  municipality  is  not  liable  because  ona 
of  its  bridges  is  not  absolutely  safe;  and  where  a  bridge  breaks  down  under 
an  unreasonable  and  extraordinary  load,  which  reasonable  care  and  prudence 
could  not  have  anticipated,  the  municipality  is  not  liable:  Wilson  v.  Town  oj 
Oranby,  47  Conn.  59;  36  Am.  Rep.  51.  Where  a  railway  bridge  is  so  negli- 
gently constructed  across  a  river  as  to  form  an  unlawful  obstruction,  and 
become  a  nuisance  by  causing  overflows,  no  right  of  action  accrues  to  the 
land-owner  till  he  sustains  actual  injury  thereby:  OmaJta  etc.  R.  R.  Co.  v. 
Stamlen.  22  Neb.  343. 

Railways  —  Construction  op  Road.  —  A  railroad  company,  in  construct- 
ing its  road  and  works,  is  bound  to  bring  to  their  execution  the  engineering 
knowledge  and  skill  ordinarily  known  and  practiced  in  such  works:  Pitts- 
burgh etc.  R.  R.  Co.  v.  Gilleland,  56  Pa.  St.  445;  95  Am.  Dec.  98.  A  railway 
company  is  not  liable  for  so  constructing  a  culvert  that  it  will  not  pass  au 
extraordinary  flood:  Id.  A  railway  company  in  constructing  its  bridges, 
culverts,  and  embankments  must  provide  against  such  damages  as  might  be 
reasonably  anticipated  from  the  overflow  of  a  stream,  but  the  company  will 
not  be  guilty  of  that  culpable  negligence  that  would  mako  it  responsible  in 
damages,  if  it  failed  to  provide  against  such  extraordinary  floods  as  could  not 
have  been  reasonably  foreseen  by  men  possessing  ordinary  engineering  skill 
and  capacity  required  in  the  construction  of  railroads:  Railway  Co.  v.  Pool, 
70  Tex.  713.  A  railroad  company  in  constructing  its  road  is  not  bound  to 
provide  against  an  unprecedented  flood,  but  must  provide  against  ordinary 
storms:  McPherson  v.  St.  Lords  etc.  R'y  Co.,  97  Mo.  253;  Sherlock  v.  Louisville 
ctr.  R'y  Co.,  115  Ind.  22. 

Personal  Injuries  —  Measure  of  Damages:  See  Houston  etc.  R'y 'Co. 
v.  Boozer,  70  Tex.  530;  8  Am.  St.  Rep.  615,  and  note  618;  Alabama  etc.  R.  R. 
Co.  v.  Yarbrourjli,  83  Ala.  238;  3  Am.  St.  Rep.  715,  and  cases  collected  in  note 
7 IS;  LouUville  etc.  R.  R.  Co.  v.  Stacker,  86  Tenn.  343;  6  Am.  St.  Rep.  840, 
and  note  847;  Louisville  etc.  R.  R.  Co.  v.  Brooks,  83  Ky.  129;  4  Am.  St.  Rep. 
135,  and  note;  Clapp  v.  Minneapolis  etc.  R'y  Co.,  36  Minn.  6;  1  Am.  St.  Rep. 
629,  and  note  632;  note  to  Stutz  v.  Chicago  etc.  R'y  Co.,  9  Am.  St.  Rep.  778; 
Railway  Co.  v.  Silliphant,  70  Tex.  625. 

Damages,  Exemplary,  when  and  under  What  Circumstances  ajie  Re- 
coverable: See  Stutz  v.  Chicago  etc.  R'y  Co.,  73  Wis.  147;  9  Am.  St.  Rep. 
769,  and  recent  cases  cited  in  note  thereto  777;  Pittsburgh  etc.  R.  R.  Co. 
v.  Lyon,  123  Pa.  St.  140;  10  Am.  St.  Rep.  517,  and  note.  Where  it  is  sought 
to  recover  such  damages  aS  are  not  usual  and  natural  as  the  consequences  of 
th j  wrongful  act  complained  of,  such  damages  must  be  specifically  set  forth: 
City  of  Pueblo  v.  Griffin,  10  Col.  366.  Exemplary  damages  cannot  be  recov- 
ered in  a  civil  action,  although  the  tort  complained  of  is  willful,  and  it  is  not 
punishable  criminally:  Grtely  etc.  R'y  Co.  v.  Ycager,  11  Id.  345.  Liabdicy 
.or  nunitivj  damages  arises  from  the  wrongful  motive  of  the  defendant,  and 
where  this  wrongful  motive  is  not  inherent  in  the  offense  which  fixes  his  lia- 
Am.  St.  Rep..  Vol.  XI.  — 5 
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bility,  complainant  must  present  some  proof  from  which  such  motive  may 
be  legally  inferred:  Haines  v.  Schultz,  50  N.  J.  L.  481.  While  courts  will  allow 
liberal  compensatory  damages  against  railway  companies  for  gross  fault  and 
negligence  resulting  in  severe  injuries  to  passengers,  still  railway  companies 
are  and  should  always  be  entitled  to  protection  against  exaggerated  and  stale 
claims  for  injuries,  particularly  when  such  injuries  are  slight  and  nominal: 
Maker  v.  Louisville  etc.  R'y  Co.,  40  La.  Ann.  64.  Exemplary  damages  can 
never  be  allowed  in  the  absence  of  actual  damages:  Ruhn  v.  Chicago  etc.  R.  R. 
Co.,  74  Iowa,  137. 

Contributory  Negligence. —  Instances  of  what  is  contributory  negligence: 
See  note  to  Virginia  Midland  R.  R.  Co  v.  White,  10  Am.  St.  Rep.  882;  Har- 
ris v.  Township  of  Clinton,  G4  Mich.  447;  8  Am.  St.  Rep.  842,  and  cases  and 
instances  enumerated  in  note  thereto  850,  851.  Where  a  highway  crosses  a 
double  track,  over  which  cara  are  liable  to  run  frequently  in  opposite  direc- 
tions, it  is  contributory  negligence  for  a  traveler  thereon,  whose  view  of  the 
second  track  is  obscured  by  the  presence  of  a  passing  car  on  the  track  nearer 
him,  to  pass  quickly  upon  the  crossing  a3  soon  as  the  first  train  passes,  with- 
out waiting  to  look  or  listen  for  the  approach  of  a  train  in  the  opposite  direc- 
tion on  the  second  track:  Marty  v.  St.  Paul  etc.  R'y  Co.,  3S  Minn.  108.  An 
employee  of  a  railway  who  voluntarily  puts  himself  in  a  dangerous  position 
at  a  time  and  place  when  and  where  he  has  no  right  to  be,  and  when  lie  must 
have  known  that  the  company  did  not  require  his  presence,  and  is  injured 
because  of  his  own  want  of  common  prudence,  cannot  recover  of  the  com- 
pany for  such  injury:  Loeffler  v.  Missouri  Pac.  R'y  Co.,  96  Mo.  267.  A  rail- 
way company  is  compelled  oftentimes  by  the  necessity  of  its  business  to 
permit  crossings  at  its  depots  to  be  temporarily  obstructed  by  its  trains;  and 
a  person  who  is  injured  at  such  a  crossing  at  such  a  time  cannot  recover  be- 
cause of  such  obstruction,  unless  the  crossing  was  kept  closed  for  an  unrea- 
sonable length  of  time,  and  the  injury  was  the  proximate  result  of  the  com- 
pany's unreasonable  delay  in  removing  the  train  from  the  crossing:  Darkley 
v.  Missouri  Pac.  R'y  Co.,  96  Mo.  367.  Although  a  railway  company  may  be 
negligent  in  failing  to  give  proper  warnings  of  the  approach  of  a  train,  a  person 
injured  cannot  recover  therefor  unless  it  be  affirmatively  shown  that  he  was 
free  from  contributory  negligence;  for  if  by  looking  he  could  have  seen  an  ap- 
proaching train  in  time  to  escape,  it  will  be  presumed,  in  ease  he  is  injured 
by  a  collision,  that  he  did  not  look,  or  if  he  did  look,  he  failed  to  heed  what 
he  saw;  and  such  conduct  would  of  itself  be  contributory  negligence  barring 
recovery:  Ohio  <k  M.  R'y  Co.  v.  Hill,  117  Ind.  56.  A  person  who  enters  upon 
a  railway  track  at  a  crossing  when  gates  with  signal-lanterns  are  down,  and 
passes  in  front  of  an  approaching  train  already  upon  the  crossing,  and  is 
killed  by  another  train  running  upon  another  track  at  its  usual  speed  and 
on  time,  is  guilty  of  contributory  negligence  which  will  prevent  any  recovery 
for  his  death:  Granger  v.  Boston  &•  A.  R.  .  Co.,  146  Mass.  276.  Where  plain- 
tiff's own  negligence  is  the  proximate  cause  of  injury  to  himself,  by  reason  of 
his  placing  himself  between  two  railroad  tracks,  at  a  place  where  he  should 
not  have  been,  in  the  due  performance  of  his  duty'as  an  employee  of  the  com- 
pany, and  with  his  back  toward  au  approaching  train,  which  strikes  him,  he 
cannot  recover,  even  though  the  company  displayed  no  light  upon  the  ap- 
proaching train,  and  did  not  comply  with  a  municipal  ordinance:  Ryall  v. 
Central  Pac.  R.  R.  Co.,  76  Cal.  474.  One  who  receives  an  injury  from  the 
negligence  of  another,  and  neglects  to  use  such  means  to  effect  a  recovery 
as  a  prudent  man  would  use  under  like  circumstances,  cannot  recover  for  the 
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aggravation  of  hia  injuries  accruing  from  such  neglect:  Railway  Co.  v.  Me- 
Afanne,  70  Tex.  74;  compare  Brown  v.  Griffin,  71  Id.  654.  Intoxication  doe* 
not  excuse  a  man  from  the  exercise  of  that  care  and  prudence  the  want  of 
which  under  other  circumstances  would  constitute  contributory  negligence: 
Missouri  Pac.  R'y  Co.  v.  Evans,  71  Id.  362. 
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Insurance  —  Conditions  as  to  Notice  and  Proof  op  Loss.  —  Stipula- 
tions in  a  firo  insurance  policy  that  the  insured  will  forthwith  give 
notice  of  I033,  and  render  a  particular  and  sworn  account  of  such  loss, 
accompanied  with  a  magistrate's  certificate  thereof,  are  conditions  prece- 
dent; and  satisfactory  evidence  of  compliance  with  them  in  proper  time 
is  an  essential  prerequisite  to  recovery,  unless  such  compliance  is  waived 
by  the  insurer. 

Insurance  —  Condition  as  to  Notice  of  Loss. — Condition  in  a  fire  in- 
surance policy  that  notice  of  loss  must  be  given  "forthwith"  means 
that  it  must  be  given  without  unnecessary  delay,  or  with  reasonable 
diligence,  under  the  circumstances  of  each  particular  case.  Such  condi- 
tion is  liberally  construed  in  favor  of  the  assured,  and  strictly  against 
the  insurer. 

Insurance  —  Conditions  —  Proof  of  Loss  —  Waiver.  —  Where  a  fire  in- 
surance  policy  requires  preliminary  proofs  of  loss,  and  they  aro  pre- 
sented in  due  time,  but  are  defective,  such  defects  may  be  waived  by 
the  failure  of  the  insurer  to  object  to  them  on  any  ground  within  a  rea- 
sonable time,  or  by  putting  his  refusal  to  pay  on  any  other  specified 
ground  than  defect  in  proofs. 

Insurance  —  Conditions  —  Proof  of  Loss  —  Waiver. — Where  a  fire  in- 
surance policy  requires  preliminary  proofs  of  loss,  the  mere  silence  of 
the  insurer,  or  his  failure  to  specify  the  non-production  of  such  proof 
as  an  objection  to  the  payment  of  the  loss,  cannot  be  construed  as  a 
waiver  of  the  presentation  of  such  proof,  defective  or  otherwise. 

Insurance  —  Proofs  of  Loss — Waiver. — Where  a  fire  insuranco  policy 
exacts  notice  of  loss  forthwith,  and  proof  of  loss  as  soon  thereafter  as 
possible,  mere  notice  of  loss  is  not  proof  of  loss,  nor  a  waiver  thereof, 
though  proof  of  loss  "  forthwith  "  may  answer  also  as  notice. 

Insurance  —  Proof  of  Loss — Waiver.  —  Where  a  fire  insurance  policy 
requires  that  notice  of  loss  must  be  given  forthwith,  and  proofs  of  loss 
as  soon  thereafter  as  possible,  and  it  is  shown  that  the  insurer  received 
notice  of  loss,  but  never  received  the  proofs  of  loss  sent,  or  knew  their 
contents  and  defects,  if  any,  it  cannot  be  contended  that  such  proof  or 
defects  are  waived. 

Insurance  —  Proof  of  Loss  —  Waiver. — Under  afire  insurance  policy 
requiring  proofs  of  loss  rendered  at  the  residence  of  the  insurer,  the 
deposit  in  the  post-office  of  a  written  statement  of  loss,  sworn  to  and 
addressed  to  the  insurer,  but  never  received  by  him,  is  not  a  delivery  of 
such  proof  so  as  to  fulfill  the  requirements  of  the  policy  and  constitute  a 
waiver  of  such  proofs. 
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Tompkins,  London,  and  Troy,  and  Pettus  and  Pettus,  for  the 
appellant. 

Jones  and  Falkner,  contra. 

Somerville,  J.  The  policy  of  insurance  sued  on,  among 
other  conditions,  requires  three  important  steps  to  be  taken 
by  the  assured  in  the  event  of  a  loss  by  fire:  1.  He  must 
"  forthwith  give  notice  of  said  loss  to  the  company  in  the  city 
of  Selraa";  2.  "As  soon  after  as  possible  [he  must]  render  a 
particular  account  of  such  loss,  signed  and  sworn  to  by  him," 
the  assured,  stating  the  origin  of  the  fire,  what  other  insur- 
ance he  has,  if  any,  his  interest  in  the  property,  its  value,  and 
by  whom  and  for  what  purpose  it  was  occupied;  3.  He  must 
produce  the  certificate  of  the  nearest  disinterested  magistrate 
that  such  officer  has  examined  the  circumstances  of  the  loss, 
and  believes  that  it  originated  without  fraud,  and  amounted 
to  a  specified  sum.  These  three  requirements,  omitting  for 
the  present  all  mention  of  others,  viz.:  1.  Notice  of  loss; 
2.  Sworn  proof  of  loss;  3.  Certificate  of  loss  by  a  magistrate, — 
have  uniformly  been  held  by  the  courts  to  be  conditions  prece- 
dent in  policies  of  insurance  like  the  present  one,  and  satis- 
factory evidence  of  compliance  with  them  in  proper  time  has 
been  held  to  be  an  essential  prerequisite  to  the  right  of  recov- 
ery by  the  assured,  unless  such  compliance  is  waived  by  the 
insurer:  Wellcome  v.  People's  Eq.  Mut.  Fire  Ins.  Co.,  2  Gray, 
480;  May  on  Insurance,  sees.  460,  466;  Fire  Ins.  Co.  v.  Fel- 
rath,  77  Ala.  194;  54  Am.  Rep.  58. 

"Forthwith,"  in  all  such  policies,  means  without  unneces- 
sary delay,  or  with  reasonable  diligence,  under  the  circum- 
stances of  the  particular  case:  St.  Louis  Ins.  Co.  v.  Kyle,  11 
Mo.  278;  49  Am.  Dec.  74.  It  has  been  held  in  one  case  that 
delay  of  eleven  days,  and  in  another  of  eighteen  days,  in  giv- 
ing notice  of  loss,  is  not  a  compliance  with  such  a  requirement, 
in  the  absence  of  excusatory  facts  explaining  the  delay:  Trash 
v.  State  Fire  and  Marine  Ins.  Co.,  29  Pa.  St.  198;  72  Am.  Dec. 
622;  Edwards  v.  Lycoming  Ins.  Co.,  75  Pa.  St.  380.  Where 
the  fire  occurred  on  the  15th,  and  the  plaintiffs,  hearing  of  it 
on  the  18th,  gave  notice  by  mail  on  the  23d,  this  was  held  to 
be  a  sufficient  compliance  with  a  condition  requiring  notice 
to  be  given  "forthwith":  New  York  Cent.  Ins.  Co.  v.  National 
Inn.  Co.,  20  Barb.  468.  And  notice  given  on  the  morning  after 
the  fire  was  held  sufficient  in  Hovey  v.  American  Mut.  Ins.  Co., 
2  Duer,  554.     The  settled  rule  in  all  cases,  however,  is  to  con- 
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strue  such  requirements  liberally  in  favor  of  the  assured,  and 
strictly  against  the  insurer:  Piedmont  &  A.  Ins.  Co.  v.  Young, 
58  Ala.  476;  29  Am.  Rep.  770;  Alabama  Gold  Life  Ins.  Co.  v. 
Johnston,  80  Ala.  467;  60  Am.  Rep.  112. 

It  has  been  held  by  this  and  other  courts  that  where  pre- 
liminary proofs  of  loss  are  presented  to  the  insurer  in  due 
time,  and  they  are  defective  in  any  particular,  these  defects 
may  be  waived  in  either  of  two  modes:  1.  By  a  failure  of  the 
insurer  to  object  to  them  on  any  ground  within  a  reasonable 
time  after  receipt, — in  other  words,  by  undue  length  of  silence 
after  presentation;  or  2.  By  putting  their  refusal  to  pay  on 
any  other  specified  ground  than  such  defect  of  proof.  The 
reason  is,  that  fair  dealing  entitles  the  assured  to  be  apprised 
of  such  defect,  so  that  he  may  have  an  opportunity  to  remedy 
it  before  it  is  too  late:  Fire  Ins.  Co.  v.  Felrath,  77  Ala.  194; 
54  Am.  Rep.  58;  Firemen's  Ins.  Co.  v.  Crandall,  33  Ala.  9; 
Insurance  Co.  v.  McDowell,  50  111.  120;  99  Am.  Dec.  497;  St. 
Louis  Ins.  Co.  v.  Kyle,  49  Id.  74;  Commonwealth  Ins.  Co.  v. 
Allen,  80  Ala.  571. 

So  there  are  cases  decided  by  this  and  other  courts  which 
hold,  and  properly  so  we  think,  that  an  entire  failure  to  make 
any  formal  proof  of  loss  may  sometimes  be  excused,  on  the 
principle  of  waiver  or  estoppel  in  pais.  In  Martin  v.  Fishing 
Ins.  Co.,  20  Pick.  389,  32  Am.  Dec.  220,  no  evidence  was 
offered  of  any  preliminary  proofs  before  bringing  the  action, 
but  only  of  an  abandonment  not  accepted,  and  a  demand  of 
payment  of  the  loss.  The  insurer  refused  to  pay  the  loss, 
solely  on  account  of  the  unseaworthiness  of  the  vessel,  and  in 
all  their  communications  with  the  plaintiff  made  no  objection 
to  the  want  of  proof.  The  court  held  that  the  refusal  to  pay 
on  the  ground  specified  was  a  fact  from  which  the  jury  were 
authorized  to  infer  a  waiver  of  the  proof  of  loss.  On  like 
principle,  a  waiver  of  preliminary  proofs  has  been  inferred 
from  a  distinct  refusal  of  the  company  to  pay,  because  the 
assured  had  taken  other  insurance  without  notice,  and  "had 
in  other  ways  acted  unfairly":  Charleston  Ins.  Co.  v.  Neve,  2 
McMull.  237.  And  again,  on  the  ground  that  no  valid  eon- 
tract  of  insurance  had  ever  been  entered  into,  because  incom- 
plete at  the  time  of  the  loss,  no  objection  being  made  to  the 
want  of  such  proofs:  Tayloe  v.  Merchants'  Ins.  Co.,  9  How. 
390;  Home  Ins.  Co.  v.  Adler,  71  Ala.  518.  So  where  the  in- 
surance company  subjected  the  assured  to  a  personal  exam- 
ination under  oath,  which  statement  he  subscribed,  as  required 
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by  the  terms  of  the  policy,  and  no  demand  was  made  for  formal 
proofs,  it  was  held  that,  upon  this  state  of  facts,  the  jury  were 
authorized  to  find  a  waiver  of  such  proofs:  Badger  v.  Phoenix 
Ins.  Co.,  49  Wis.  400.  The  payment  by  the  insurer  of  a  part 
of  the  sum  agreed  to  be  paid  by  the  policy  in  case  of  loss  has 
also  been  held  a  waiver  of  the  usual  preliminary  proofs:  West- 
lale  v.  St.  Lawrence  Ins.  Co.,  14  Barb.  206;  so,  the  offer  to  pay 
a  specified  sum,  accompanied  by  a  denial  of  liability  for  some 
of  the  articles  as  not  covered  by  the  policy,  without  demand 
of  such  proofs:  Commercial  Fire  Ins.  Co.  v.  Allen,  80  Ala.  571. 

We  can  find  no  case,  however,  where  the  mere  silence  of  the 
insurer  has  been  construed  as  a  waiver  of  the  presentation  of 
preliminary  proofs  by  the  insured,  where  no  such  proofs,  de- 
fective or  otherwise,  have  been  presented.  The  policy  itself  is 
the  most  solemn  notification  possible  of  the  imperative  pre- 
requisite of  furnishing  such  proofs.  It  is  there  stipulated 
that  they  must  be  furnished  as  soon  as  possible  after  the  fire, 
and  this  stipulation  is  a  standing  notice  of  the  requirement. 
It  stands  to  reason  that  this  notice  need  not  be  reiterated  by 
the  insurer,  nor  any  special  attention  of  the  assured  called  to 
it,  unless  the  particular  circumstances  of  the  case  render  it 
necessary  to  fair  and  honest  dealing  between  the  parties.  And 
the  authorities  accordingly  hold  that  the  mere  silence  of  the 
underwriter  or  insurer,  or  his  failure  to  specify  the  non-pro- 
duction of  such  preliminary  proofs  as  an  objection  to  the  pay- 
ment of  the  loss,  is  not  sufficient  evidence  to  justify  a  jury  in 
inferring  a  waiver  of  the  production:  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet.  25;  O'Reilly  v.  Guardian  Ins.  Co.,  60  N.  Y.  169; 
19  Am.  Rep.  151;  Keenan  v.  Mo.  State  Mut.  Ins.  Co.,  12  Iowa, 
126.  A  like  principle  was  applied  in  St.  Louis  Ins.  Co.  v. 
Kyle,  11  Mo.  278,  49  Am.  Dec.  74,  where  there  was  a  failure 
on  the  part  of  the  insurer  to  object  to  a  notice  of  loss  when  it 
was  received  too  late.  It  was  suggested  by  the  court  that  it 
was  not  the  duty  of  the  company  to  make  any  formal  objec- 
tion to  the  want  of  notice,  and  whether  they  were  silent  or 
made  objections  on  this  ground  could  not  alter  the  rights 
of  the  parties.  "  Such  a  doctrine  would  be  in  fact,"  it  was 
said,  "  implying  a  new  contract  between  the  parties,  from  the 
mere  inaction  or  silence  of  one  party."  See  also  Patrick  v. 
Farmers'  Ins.  Co.,  43  N.  H.  621;  80  Am.  Dec.  197. 

As  we  have  said,  the  contract  exacts, — 1.  A  notice  of  loss 
forthwith;  and  2.  Proofs  of  loss  as  soon  thereafter  as  possible. 
It  is  manifest  that  mere  notice  of  loss  is  not  proof  of  such  loss, 
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and  cannot  ordinarily  subserve  such  purpose;  although  proof 
of  loss,  if  made  "forthwith,"  may  answer  not  only  as  proof,  but 
as  notice:  Wood  on  Insurance,  sec.  428;  May  on  Insurance, 
sec.  460.  It  has  been  accordingly  held,  in  recognition  of  this 
distinction,  that  there  might  be  a  waiver  of  the  notice  of  loss 
without  a  waiver  of  the  proof  of  loss  required  to  be  furnished: 
Desilver  v.  State  Mut.  Ins.  Co.,  38  Pa.  St.  130. 

In  this  case  there  was  notice  of  loss,  but  the  company  re- 
ceived no  preliminary  proofs.  The  policy  required  that  such 
proofs  should  be  rendered  to  the  company,  meaning,  from  the 
context,  in  the  city  of  Selma,  where  the  notice  also  was  re- 
quired to  be  given.  The  deposit  in  the  post-office  of  a  written 
statement  of  loss  made  out  and  sworn  to,  and  addressed  to  the 
company  at  Selma,  but  never  received  by  them,  was  not  a  de- 
livery of  such  proof  to  them,  and  could  not  operate  to  fulfill 
the  requirement  of  the  contract  that  such  proofs  of  loss  should 
be  rendered  to  the  company  at  Selma:  Hodgkins  v.  Mont- 
gomery Co.  Ins.  Co.,  34  Barb.  213. 

Waiver  is  necessarily  a  matter  of  mutual  intention  between 
the  contracting  parties  in  the  nature  of  a  new  contract  be- 
tween them.  In  the  absence  of  evidence  that  the  company 
had  ever  received  any  proofs  of  loss,  or  knew  their  contents 
and  defects,  if  any,  it  cannot  be  contended  that  such  defects 
were  waived.  There  can  be  no  waiver  of  anything  as  to  the 
existence  of  which  one  is  totally  ignorant:  Bennecke  v.  Insur- 
ance Co.,  105  U.  S.  355. 

In  Dawes  v.  North  River  Ins.  Co.,  7  Cow.  462,  it  was  held 
that  the  president  of  an  insurance  company,  as  such,  pos- 
sessed no  power  to  waive  full  preliminary  proofs.  In  Queen 
Ins.  Co.  v.  Young,  86  Ala.  424,  it  was  decided  that  a  local 
soliciting  agent  has  no  authority,  after  loss,  to  waive  the  breach 
of  any  condition  in  a  fire  insurance  policy.  And  Patrick  v. 
Farmers'  Ins.  Co.,  43  N.  H.  641,  80  Am.  Dec.  197,  is  authority 
for  the  proposition  that  a  condition  in  a  policy  of  insurance 
requiring  notice  of  loss  to  be  given  within  thirty  days  is  not 
waived  by  a  vote  of  the  directors  of  the  company  to  in- 
definitely postpone  the  consideration  of  the  loss,  which  was 
tantamount  to  a  refusal  to  pay  anything  on  account  of  it,  the 
notice  not  having  been  given  in  due  time. 

The  jury  were  probably  justified  in  coming  to  the  conclusion 
that  the  notice  of  loss,  under  all  the  circumstances  of  the  case, 
was  given  in  a  reasonable  time,  and  in  proper  mode.  But 
there  w^re  no  proofs  of  loss  furnished,  and  no  conduct  on  the 
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company's  part  from  which  the  jury  were  authorized  to  infer 
a  waiver  of  such  proof. 

Under  a  proper  application  of  the  foregoing  principles,  it  is 
our  opinion  that  the  defendant's  demurrer  to  the  plaintiff's 
replication  should  have  been  sustained,  and  that  the  defend- 
ant was  entitled  to  have  the  general  affirmative  charge  given 
as  requested. 

Reversed  and  remanded. 


Insurance  —  Proofs  of  Loss.  —  An  insurance  company  is  bound  to  point 
out  the  defects  in  proofs  of  loss,  so  as  to  afford  to  the  insured  all  reasonable 
facilities  for  ascertaining  what  such  defects  are,  and  enable  him  to  remedy 
them;  and  its  refusal  to  do  so  is  evidence  for  the  jury,  as  tending  to  show  a 
waiver  of  the  defects  in  the  proofs:  Birmingham  F.  Ins.  Co.  v.  Pulver,  126 
111.  329;  9  Am.  St.  Rep.  598,  and  note  607.  The  condition  requiring  proofs 
of  loss  is  waived  by  receiving  proofs,  and  retaining  them  for  five  months 
without  objection:  Commercial  (J.  Assurance  Co.  v.  Hacking,  115  Pa.  St.  407; 
2  Am.  St.  Rep.  562,  and  note  565.  The  condition  is  regarded  as  waived  as 
to  proofs  of  loss,  where  the  companj'  fails  to  make  objection  within  a  reason- 
able time,  or  where  the  refusal  to  pay  is  based  upon  other  grounds:  Firemen's 
Ins.  Co.  of  Baltimore  v.  Floss,  67  Md.  403;  1  Am.  St.  Rep.  398,  and  note  405. 
After  an  insurance  company  has  itself  taken  cognizance  of  a  loss,  and  pre- 
pared such  proofs  as  it  deems  essential  to  an  adjustment,  the  insurer  may 
assume,  until  notified  to  the  contrary,  that  additional  notice  and  proofs  are 
not  required:  American  Central  Ins.  Co.  v.  Sioeetscr,  116  Ind.  370.  A  provis- 
ion in  a  policy  of  insurance,  that  proofs  of  loss  must  be  signed  and  sworn  to 
by  the  assured,  is  sufficiently  complied  with  where  the  assured  is  a  copartner- 
ship, when  they  are  signed  and  sworn  to  by  one  of  the  partners,  unless 
objection  is  made  at  the  time:  Myers  v.  Council  Bluffs  Ins.  Co.,  72  Iowa,  176. 
An  acceptance  by  a  local  agent  of  the  insurer  of  the  inventory  of  the  lost 
goods  without  objection,  his  inspection  and  partial  adjustment  of  the  loss, 
and  his  offer  to  pay  a  sum  certain  in  satisfaction  of  the  claim  for  damage,  will 
not  constitute  a  waiver  of  the  proof  of  loss*required  by  the  policy,  if  such 
agent  at  the  time  notified  the  insured  that  he  expected  and  required  such 
proofs  of  loss  as  were  stipulated  for  by  the  contract  of  insurance:  Scottish 
Union  etc.  Ins.  Co.  v.  Clancy,  71  Tex.  5. 


Ulbriciit  v.  Eufaula  Water  Company. 

[86  Alabama,  587.] 

Watercourses  —  Diversion  —  Nuisance  —  Injunction.  —  To  divert  or  un- 
reasonably obstruct  a  watercourse  is  a  private  nuisance,  actionable  at 
law,  and  in  such  cases  equity  will  interfere  by  injunction  to  prevent 
irreparable  damage  and  avoid  a  multiplicity  of  suits. 

Watercourses —  Reservation  of  Riparian  Rights  in  Grant. — Where 
a  grantor  owning  land  on  both  sides  of  a  river  conveys  to  his  vendee  a 
portion  of  the  land  so  situated  for  the  purpose  of  enabling  the  latter  to 
furnish  water  for  a  certain  town,  but  reserves  all  easements  and  riparian 
rights  in  his   other   lands,  including   water   lights   aud   privileges,  such 
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reservation  retains  in  the  grantor  nothing  which  he  would  not  have  re- 
tained without  it,  the  right  of  water  being  appurtenant  to  the  land  itself 
as  part  of  the  realty,  and  not  affected  by  the  conveyance. 

Watercourses  —  Riparian  Rights.  —  Every  riparian  owner  of  land  through 
which  streams  of  water  flow  has  a  right  to  the  reasonable  use  of  the  run. 
ning  water,  which  is  a  private  right  of  property  annexed  and  incident 
to  the  freehold,  being  a  real  or  corporeal  hereditament  in  the  nature  of 
an  easement,  and  must  be  enjoyed  with  reference  to  similar  rights  of 
other  riparian  proprietors. 

Watercourses  —  Riparian  Rights. — Every  riparian  owner  has  an  equal 
right  to  have  the  stream  flow  through  his  lands  in  its  natural  state, 
without  material  diminution  in  quantity,  or  alteration  in  quality,  with 
the  limitation  that  each  of  such  proprietors  is  entitled  to  a  reasonable 
use  of  the  water  for  domestic,  agricultural,  and  manufacturing  pur- 
poses. 

Watercourses  —  Riparian  Rights.  —  The  diversion  of  water  from  a  stream 
by  a  riparian  owner  for  the  purpose  of  supplying  the  wants  of  a  neigh- 
boring town,  without  restoring  it  to  its  natural  channel  where  it  is 
accustomed  to  flow,  is  a  wrongful  act,  for  which  an  action  will  lie  by  a 
lower  riparian  owner,  without  proof  of  special  damage,  but  lie  is  entitled 
to  recover  only  nomiual  damages,  unless  he  shows  affirmatively  that  he 
.  has  suffered  some  special  damage. 

Watercourses  —  Riparian  Rights  —  Injunction.  —  Where  the  grantee, 
an  upper  riparian  owner,  acquired  his  lands  of  the  grantor,  the  lower 
riparian  proprietor,  for  the  express  purpose  of  supplying  a  neighboring 
town  with  water  without  returning  it  to  the  stream,  and  it  appears  that 
the  grantor  is  taking  no  advantage  of  his  usufructuary  right,  but  allows 
the  water  to  flow  by  unutilized,  it  appearing  to  be  of  no  special  value  to 
him,  he  is  entitled  to  an  injunction  for  the  wrongful  diversion,  only  so 
far  as  it  is  necessary  to  vindicate  his  right,  and  prevent  the  los3  of  it, 
by  adverse  user  and  lapse  of  time. 

A.  H.  Merrill,  for  the  appellant. 
G.  L.  Comer,  contra. 

Somerville,  J.  The  purpose  of  the  bill,  which  was  filed  by 
the  complainant,  Ulbricht,  is  to  enjoin  the  appropriation  of 
the  water  from  a  running  stream,  diverted  by  the  defendant 
corporation  for  the  use  of  its  water  works,  constructed  to 
supply  the  inhabitants  of  the  city  of  Eufaula.  The  complain- 
ant owns  land  on  both  sides  of  this  watercourse,  and  so  does 
the  defendant,  each  being  a  riparian  proprietor.  The  griev- 
ance complained  of  is,  that  the  defendant,  an  upper  riparian 
owner,  by  the  construction  of  a  dam  and  a  reservoir,  and  the 
diversion  of  so  large  a  quantity  of  the  running  stream,  is  guilty 
of  an  unlawful  act,  prejudicial  to  the  rights  of  the  complain- 
ant as  a  lower  riparian  owner  on  the  same  stream. 

The  testimony  fully  establishes  the  diversion  of  the  water 
for  the  purpose  mentioned,  resulting  in  a  sensible  diminution 
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in  the  flow  of  the  stream,  at  least  in  the  dry  season,  or  sum- 
mer months.  It  further  shows,  however,  that  the  complainant 
was  making  no  particular  use  of  the  stream,  having  no  mill 
or  other  industry  on  it,  and  therefore  that  he  suffered  no 
special  damage  by  the  act  of  defendant. 

The  chancellor  was  of  opinion  "that  the  owner  below  ought 
not  to  be  permitted  by  injunction  to  hinder  the  owner  above 
from  the  consumption  of  water  which  the  former  cannot  and 
does  not  use."  An  injunction  was  nevertheless  granted,  "  per- 
petually restraining  the  defendant  from  the  consumption  of 
the  whole  or  any  part  of  said  stream,  for  the  use  of  said  water- 
works in  supplying  the  city,  to  the  sensible  injury  or  damage 
of  the  complainant,  for  any  purpose  for  which  he  may  now  or 
in  the  future  have  use  for  said  water."  The  defendant  was 
also  enjoined  from  backing  any  portion  of  the  water  of  the 
stream  on  the  lands  of  the  complainant  to  an  extent  dama- 
ging to  him.  The  chancellor  admitted  the  right  of  the  com- 
plainant, also,  to  prevent  the  defendant  from  so  using  the  water 
as  to  acquire  an  easement  by  an  adverse  user  of  any  or  all  the 
water  of  the  stream  for  supplying  said  water-works;  and  the 
complainant  is  declared  to  be  entitled  to  the  reasonable  use  of 
the  flowing  waters  of  said  stream,  as  against  the  defendant, 
whenever  he  shall  need  it. 

It  is  our  opinion  that  there  is  no  error  in  this  decree,  and 
that  it  secures  to  the  complainant  all  to  which  he  is  equitably 
entitled  in  this  suit. 

1.  To  divert  or  unreasonably  obstruct  a  watercourse  is  a 
private  nuisance  actionable  at  law.  The  jurisdiction  of  equity 
to  interfere  in  such  cases,  by  injunctive  relief,  to  prevent  ir- 
reparable damage,  and  avoid  a  multiplicity  of  suits  at  law,  is 
clear  and  well-established,  the  remedy  at  law  being  deemed 
inadequate:  Burden  v.  Stein,  27  Ala.  104;  62  Am.  Dec.  758; 
3  Pomeroy's  Eq.  Jur.,  sec.  1351;  Gardner  v.  Newburgh,  7  Am. 
Dec.  52G;  Lawson  v.  Menasha  Co.,  43  Am.  Rep.  528;  Gould 
on  Waters,  sec.  215. 

2.  The  complainant  is  shown  to  have  sold  to  the  defendant 
the  acre  of  land  upon  which  the  reservoir  and  dam  were  con- 
structed for  this  specific  purpose,  reserving  to  himself  all 
easements  and  riparian  rights  in  the  other  lands  owned  by 
him.  including  the  water  rights  and  privileges.  This  reserva- 
tion retain c  1  in  the  grantor  nothing  which  he  would  not  have 
retained  without  it,  as  the  right  of  water  in  the  other  land  was 
appurtenant  to  the  land   itself  as  a  part  oi'  the  realty,  and 
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could  not  have  been  affected  by  the  conveyance  to  defendant: 
Cary  v.  Daniels,  41  Am.  Dec.  532,  538. 

3.  There  is  no  principle  of  law  better  recognized  than  that 
every  riparian  owner  of  lands  through  which  streams  of  water 
flow  lias  a  right  to  the  reasonable  use  of  the  running  water, 
which  is  a  private  right  of  property.  The  right  is  one  annexed 
and  incident  to  the  freehold,  being  a  real  or  corporeal  here- 
ditament in  the  nature  of  an  easement,  and  must  be  enjoyed 
with  reference  to  the  similar  rights  of  other  riparian  proprie- 
tors. It  is  therefore  a  qualified,  and  not  an  absolute,  right  of 
property:  Gardner  v.  Newburgh,  2  Johns.  Ch.  161;  7  Am.  Dec. 
526,  and  note  531-534;  Angell  on  Watercourses,  sec.  5;  Tiede- 
man  on  Real  Property,  sec.  614;  Wadsworth  v.  Tillotson,  15 
Conn.  366;  39  Am.  Dec.  391;  Boone  on  Real  Property,  sec.  141. 

4.  The  general  rule  is  often  stated  to  be,  that  every  riparian 
proprietor  has  an  equal  right  to  have  the  stream  flow  through 
his  lands  in  its  natural  state,  without  material  diminution  in 
quantity  or  alteration  in  quality.  But  this  rule  is  qualified 
by  the  limitation,  now  well  recognized,  that  each  of  such  pro- 
prietors is  entitled  to  a  reasonable  use  of  the  water  for  domes- 
tic, agricultural,  and  manufacturing  purposes;  or  to  state  the 
rule  in  the  words  of  Shaw,  C.  J.,  in  Cary  v.  Daniels,  8  Met. 
477,  41  Am.  Dec.  532:  "Each  proprietor  is  entitled  to  such 
use  of  the  stream,  so  far  as  it  is  reasonable,  conformable  to  the 
usages  and  wants  of  the  community,  and  having  regard  to  the 
progress  of  improvement  in  hydraulic  works,  and  not  incon- 
sistent with  a  like  reasonable  use  by  the  other  proprietors  of 
land  on  the  same  stream  above  and  below."  We  will  not 
enter  into  a  general  discussion  of  this  phase  of  the  case,  as  it 
is  not  necessary  to  a  decision  of  the  question  before  us.  It  is 
exhaustively  discussed  in  the  following  authorities,  which  we 
cite  merely,  without  review:  Stein  v.  Burden,  29  Ala.  127;  65 
Am.  Dec.  394;  Burden  v.  Stein,  27  Ala.  104;  62  Am.  Dec.  758; 
Stein  v.  Burden,  24  Ala.  130;  60  Am.  Dec.  453;  Davis  v.  Getch- 
ell,  52  Me.  602;  79  Am.  Dec.  636,  and  note  638-645;  Dumont 
v.  Kellogg,  29  Mich.  420;  18  Am.  Rep.  102;  Elliott  v.  Fitchburg 
R.  R.  Co.,  10  Cush.  191;  57  Am.  Dec.  85;  Crooker  v.  Bragg,  10 
Wend.  2G0;  25  Am.  Dec.  555;  Gould  on  Waters,  sees.  213-215. 

5.  In  this  case,  the  defendant  has  diverted  the  water  from 
the  stream,  and  consumes  it  for  the  purpose  of  supplying  the 
wants  of  a  neighboring  town.  The  diversion  is  rendered  un- 
lawful by  the  fact  that  it  is  for  an  extraordinary  or  artificial 
use,  and  is  not  restored  to  its  natural  channel,  where  it  is  ae- 
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customed  to  flow.  The  authorities  speak  with  one  voice  in 
sustaining  the  proposition  that  no  person  has  a  right  to  cause 
such  diversion,  and  that  it  is  a  wrongful  act,  for  which  an  ac- 
tion will  lie  by  the  lower  riparian  proprietor  without  proof  of 
any  special  damage.  The  injury  done  the  complainant  in 
such  a  case  "is  an  invasion  of  his  general  right  to  have  the 
watercourse  flow  in  its  natural  channel,  through  his  lands, 
operating  to  interrupt  a  possible  water  power,  or  to  suspend 
an  agency  capable  of  imparting  fertility  to  the  soil  through 
which  it  passes,  or  other  damage  of  a  general  character: 
Parker  v.  Griswold,  17  Conn.  288;  42  Am.  Dec.  739.  In  all 
such  cases,  however,  the  plaintiff  can  recover  nothing  more 
than  nominal  damages,  unless  he  shows  affirmatively  that  he 
has  suffered  some  special  damage.  The  case  of  Stein  v.  Bur- 
den, 29  Ala.  127,  65  Am.  Dec.  394,  may  be  considered  as  set- 
tling this  particular  question,  having  been  before  this  court 
on  three  separate  appeals:  Stein  v.  Burden,  24  Ala.  130;  60 
Am.  Dec.  453;  27  Ala.  104.  It  was  decided  in  these  cases 
that  a  riparian  proprietor  is  entitled  to  nominal  damages  for 
any  disturbance  of  his  right  by  diversion  of  the  waters  from 
the  stream  without  returning  them  to  the  natural  channel,  al- 
though he  offers  no  evidence  of  actual  or  special  damage.  The 
diversion  there,  as  here,  was  for  the  purpose  of  supplying  the 
inhabitants  of  a  neighboring  city  (Mobile)  with  water  through 
the  medium  of  a  system  of  water  works.  "The  law,"  it  was 
said  by  Goldthwaite,  J.,  "in  the  absence  of  any  special  injury, 
gives  nominal  damages  [for  the  invasion  of  every  legal  right], 
on  the  ground  that  the  undisturbed  enjoyment  or  continuation 
of  such  acts,  without  the  consent  of  the  owner,  would  ripen 
into  evidence  of  a  right  to  do  them":  24  Ala.  130;  60  Am.  Dec. 
453,  457. 

The  action  is  allowed,  as  said  in  Newhall  v.  Iveson,  8  Cush. 
595,  54  Am.  Dec.  790,  "to  vindicate  the  plaintiff's  right,  and 
to  prevent  a  loss  of  it  by  adverse  possession  and  lapse  of 
time."  The  cases  are  numerous  in  support  of  this  view,  and 
of  the  reasons  upon  which  such  decisions  are  made  to  rest. 
As  said  in  Parker  v.  Griswold,  42  Am.  Dec.  746:  "They  pro- 
ceed upon  two  grounds:  1.  That  every  injury,  from  its  very 
nature,  legally  imports  damage;  and  2.  That  an  injury  to  a 
right  is  a  damage  to  the  person  entitled  to  that  right,  by 
jeopardizing  its  continuance,  and  leading  to  its  very  destruc- 
tion." In  other  words,  the  license  to  interrupt  the  right,  if 
acquiesced  in  for  twenty  years,  would  become   conclusive  of 
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its  reduction  by  the  complainant,  by  presumed  grant  or  other- 
wise, under  the  doctrine  of  prescription,  the  defendant's  ex- 
ercise of  it  being  regarded  as  conclusively  adverse,  and  as 
having  ripened  into  a  good  title  by  lapse  of  time.  The  mere 
non-user  of  a  water  power  by  a  riparian  owner  will  not  oper- 
ate to  impair  his  title,  or  confer  any  right  thereto  on  another. 
He  has  a  legal  right  to  have  the  stream  to  continue  to  flow 
through  his  land,  irrespective  of  whether  he  may  need  it  for 
any  special  purpose  or  not.  This  principle  we  fully  recog- 
nize: Garwood  v.  New  York  Central  R.  R.  Co.,  83  N.  Y.  400; 
38  Am.  Rep.  452;  Pilhbury  v.  Moore,  44  Me.  154;  69  Am.  Dec. 
91;  Blanchard  v.  Baler,  23  Am.  Dec.  504;  Gardner  v.  New- 
burgh,  2  Johns.  Ch.  161;  7  Am.  Dec.  526,  note  532;  Plumleigh 
v.  Dawson,  41  Am.  Dec.  199;  Gary  v.  Daniels,  41  Id.  532;  Dil- 
ling  v.  Murray,  63  Id.  385. 

U.  If  the  complainant  had  made  proof  of  the  fact  that  he 
had  suffered  any  special  perceptible  damage  by  the  diversion 
of  the  water  in  question,  or  that  he  was  making  any  use  of  it, 
or  that  it  was  of  any  particular  value  to  him,  we  may  admit, 
for  the  sake  of  argument,  that,  irrespective  of  any  question  of 
estoppel  which  we  do  not  consider,  he  would  be  entitled  to  an 
injunction  perpetually  restraining  the  defendnnt  from  a  con- 
tinuance of  his  wrongful  act  of  diversion:  City  of  Emporia  v. 
Soden,  37  Am.  Rep.  265;  Garwood  v.  New  York  Cent.  R.  R. 
Co.,  38  Id.  452;  Gould  on  Waters,  sec.  214.  But  inasmuch  as 
he  is  taking  no  advantage  of  his  usufructuary  right,  but  allows 
the  water  to  flow  by  unutilized,  and  it  appears  to  be  of  no 
special  value  to  him,  he  will  not  be  permitted  to  call  for  equi- 
table interference  in  his  behalf  further  than  to  vindicate  his 
right,  and  prevent  a  loss  of  it  by  adverse  user  and  lapse  of 
time.  A  court  of  equity  will  use  its  discretion,  in  such  case, 
not  to  interfere  by  injunction,  but  leave  the  complainant  to 
his  remedy  at  law:  Smith  v.  City  of  Rochester,  92  N.  Y.  463; 
44  Am.  Rep.  393,  405;  Coming  v.  Troy  Nail  Factory,  40  N.  Y. 
220,  per  Woodruff,  J.;  Clinton  v.  Meyers,  11  Am.  Rep.  373, 
379. 

In  Garwood  v.  New  York  Cent.  R.  R.  Co.,  83  N.  Y.  400,  38 
Am.  Rep.  452,  the  bill  was  filed  to  prevent  a  railroad  com- 
pany, as  riparian  owner,  from  diverting  water  of  a  running 
stream  by  pipes  and  reservoirs,  for  the  use  of  its  locomotive- 
engines,  to  the  detriment  of  a  lower  proprietor,  who  was  a 
mill-owner,  and  who  claimed  that  the  diversion  diminished 
the  grinding  power  of  his  mill.    The  defendant  was  restrained 
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only  "from  diverting  the  water  to  the  injury  of  the  plaintiff." 
Upon  appeal  by  the  plaintiff,  the  judgment  was  affirmed  by 
the  New  York  court  of  appeals:  See  also  Earl  of  Sandwich  v. 
Great  Northern  R.  R.  Co.,  L.  R.  10  Ch.  Div.  707.  The  princi- 
ple of  this  and  other  analogous  decisions  is,  that  the  extra- 
ordinary process  of  injunction  will  be  used  by  the  court  of 
chancery  only  so  far  as  it  is  necessary  to  vindicate  or  en- 
force valuable  rights  of  parties  litigant,  and  will  ordinarily 
not  be  allowed  where  the  injury  sought  to  be  restrained  is 
only  trivial  in  its  nature. 

It  is  our  opinion  that  the  aid  of  injunctive  relief  was  car- 
ried by  the  chancellor's  decree  as  far  as  it  ought  to  be,  in  view 
of  the  facts  of  this  case.  It  fully  protects  the  complainant 
from  injury,  present  and  future,  resulting  from  the  use  of  the 
water  by  the  defendant,  —  a  privilege  of  inestimable  value  to 
defendant,  and  of  no  special  value  to  the  complainant.  The 
granting  of  the  injunction  in  the  broad  terms  asked  would  be 
of  great  inconvenience,  and  even  injury,  to  the  defendant, 
without  being  of  any  corresponding  benefit  to  complainant. 

The  decree  is  affirmed. 

Watercourses  —  Irrigation. — The  common-law  doctrine  giving  the  ri- 
parian owner  a  right  to  the  flow  of  a  stream  in  its  natural  channel  upon  and 
over  his  lands,  oven  though  he  makes  no  use  of  it,  is  inapplicable  in  Colorado; 
and  in  that  state  the  appropriator  of  the  water  of  a  stream  for  irrigation 
purposes  acquires  a  prior  right  thereto  as  against  the  riparian  owner  along 
the  stream  who  obtained  his  patent  for  the  land  after  the  appropriation  for 
irrigation  purposes  was  made:  Hammond  v.  Rose,  11  Col.  524;  7  Am.  St. 
Rep.  2oS;  and  such  is  rule  in  most  of  the  Pacific  coast  states:  Wheeler  v. 
Northern  etc.  Co.,  10  Col.  582;  3  Am.  St.  Rep.  603,  and  note  G15;  Jones 
v.  Adams,  19  Nev.  78;  3  Am.  St.  Rep.  788,  and  note  797.  An  upper  ripa- 
rian proprietor  has  no  right,  for  irrigation  purposes,  to  take  all  the  water 
which  flows  in  the  stream  at  the  point  of  diversion  for  that  purpose;  he  can 
only  take  the  water  entirely  away  from  the  stream  when  the  whole  is  abso- 
lutely necessary  for  strictly  domestic  purposes,  and  to  furnish  drink  for  man 
and  beast;  and  lie  cannot  irrigate  non-riparian  lands,  and  must  see  that  all 
surplus  water  is  returned  to  the  stream:  Gould  v.  Stafford,  77  Cal.  6G. 

Riparian  Rights.  —  A  riparian  proprietor  is  entitled  to  an  injunction 
restraining  the  unlawful  diversion  of  the  waters  of  a  stream,  although  the 
injury  caused  thereby  is  incapable  of  ascertainment,  or  of  being  computed  in 
damages:  Heilbron  v.  Fowler  etc.  Co.,  75  Cal.  420;  7  Am.  St.  Rep.  183,  and 
note  189. 

Riparian  Owners  All  have  the  Right  at  Common  Law  to  the  Rea- 
sonable Use  of  the  Waters  of  a  Stream:  Note  to  Jones  v.  Adams,  3  Am. 
St.  Rep.  797.  The  owner  of  land  on  a  natural  watercourse  has  the  right  to 
the  usual  flow  of  water  without  obstruction,  and  the  owner  above  cannot,  in 
protecting  his  own  land  from  injury,  cut  off  the  water  of  the  stream  from 
flowing  to  the  land  below;  he  can  protect  himself  so  long  as  he  does  not  in- 


Dec.  1883.]  Hurst  v.  Stath.  79 

terfere  with  the  flow  of  the  water  in  the  channel:  Bliss  v.  Johnson,  76  Cal. 
697.  An  unlawful  divertcr  of  the  waters  of  a  natural  stream  cannot  escape 
from  liability  to  a  riparian  proprietor  for  his  wrongful  acts  by  showing  that 
other  persons  were  making  similar  unlawful  diversions:  HeW/ron  v.  Kings 
River  etc.  Canal  Co.,  76  Cal.  11.  But  as  to  waters  flowing  in  artificial  chan- 
nels, compare  the  case  of  Green  v.  Carotta,  72  II.  267. 


Hurst  v.  State. 

[86  Alabama,  C04.J 
Criminal  Law  —  Conviction  of  One  Crime  a.s  Bar  to  Prosecution  for 
Another.  —  A  conviction  for  conveying  into  a  county  jail  a  file,  with 
intent  to  facilitate  the  escape  of  a  prisoner  charged  with  misdemeanor, 
is  a  bar  to  conviction  for  the  same  act  of  conveying  the  same  file  into 
the  same  jail,  with  intent  to  liberate  a  prisoner  confined  therein  on  a 
charge  of  felony.  In  such  case  the  state  may  elect  to  prosecute  for  the 
higher  grade  of  crime,  —  the  attempt  to  liberate  the  felon. 

W.  A.  Gunter  and  E.  P.  Morrissett,  for  the  appellant. 

W.  L.  Martin,  attorney-general,  contra. 

Somerville,  J.  The  defendant  was  indicted,  tried,  and 
convicted  for  conveying  into  the  county  jail  a  file,  with  the 
intent  to  facilitate  the  escape  of  one  Hurst,  who  was  confined 
under  a  charge  of  misdemeanor,  —  the  offense  being  made 
punishable  by  fine  and  imprisonment  in  the  county  jail,  or 
eentence  to  hard  labor  for  the  county:  Code  1886,  sec.  4003. 
At  the  same  term  of  the  court  the  defendant  was  also  indicted, 
tried,  and  convicted  for  the  same  act  of  conveying  into  the 
county  jail  the  same  file,  with  the  intent  to  facilitate  the  es- 
cape of  one  Hughes,  a  prisoner  confined  in  the  same  jail  on  a 
charge  of  felony,  —  this  offense  being  punishable  by  imprison- 
ment in  the  penitentiary:  Code  1886,  sec.  4002.  The  latter 
case  is  the  one  now  before  us  on  appeal. 

The  defendant,  on  the  latter  trial,  set  up  as  a  defense  the 
conviction  in  the  former  case,  which  plea  of  aut  refois  convict, 
on  demurrer  by  the  state,  was  held  to  be  insufficient.  It 
appears,  from  the  evidence,  that  the  same  act  aided  both  pris- 
oners to  escape,  and  their  escape  was  effected  at  the  same 
time.  The  question  is,  whether  the  defendant  is  guilty  of  two 
separate  indictable  offenses,  each  of  which  may  be  made  the 
basis  of  an  independent  prosecution  and  conviction. 

Our  constitution,  following  the  parallel  principle  of  the 
common  law,  provides  that  "no  person  shall,  for  the  same 
offense,  be  twice  put  in  jeopardy  of  life  or  limb,"  —  a  safe- 
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guard  of  liberty  which,  under  our  Anglo-American  system  of 
jurisprudence,  has  always  been  regarded  by  our  courts  with 
a  sanctity  scarcely  second  to  that  accorded  to  the  right  of  trial 
by  jury.  The  purpose  of  the  courts  should  be  so  to  apply  this 
constitutional  guaranty  as  to  protect  the  citizen  from  vexa- 
tious criminal  prosecutions,  and  at  the  same  time  not  to  defeat 
the  chief  design  of  our  penal  laws,  which,  apart  from  their 
reformatory  aspect,  have  in  view  the  double  aim  of  protecting 
society  and  preventing  crime. 

If  we  hold  this  plea  of  former  conviction  to  be  bad,  we  can 
see  no  reason  why  a  defendant  could  not  be  indicted  and  con- 
victed one  hundred  times  in  case  he  should,  by  a  single  actr 
effect  the  simultaneous  escape  of  a  hundred  prisoners  lawfully 
confined  in  a  county  jail  or  other  prison.  It  is  the  familiar 
case  of  a  single  criminal  act  producing  several  different  re- 
sults, each  of  which,  standing  alone,  and  dissociated  from  the 
others,  would  have  been  an  indictable  crime.  Is  each  result 
a  separate  and  distinct  crime,  liable  to  be  indicted  as  such? 
or  is  it  a  mere  consequence  of  a  single  unlawful  act  done  with 
criminal  intent? 

An  analogous  inquiry  would  be,  If  one  should  cast  a  stone 
into  a  crowd,  and  wound' a  dozen  men  at  one  blow,  is  he  liable 
to  one  or  a  dozen  indictments?  If  he  burns  a  hundred  houses 
by  one  act  of  arson,  knowing  the  probable  consequences  of 
his  unlawful  act,  would  he  be  guilty  of  a  hundred  crimes? 
or  should  he  blow  up  a  hotel  with  dynamite,  murdering  a 
thousand  guests,  would  he  be  separately  triable  for  the  perpe- 
tration of  a  thousand  homicides? 

The  authorities  are  in  direct  conflict  on  this  subject,  and 
we  shall  make  no  effort  to  reconcile  them.  It  is  our  judg- 
ment that  none  of  the  legitimate  purposes  of  punishing  crime 
require  the  adoption  of  the  policy  of  multiplying  prosecutions 
in  cases  of  this  nature.  Such,  in  fact,  seems  to  be  the  policy 
of  our  legislation  as  to  framing  indictments,  as  declared  by 
section  4384  of  our  Penal  Code.  It  is  there  provided  that 
''when  an  act  is  criminal,  if  producing  different  results,  such 
results  may  he  charged  in  the  same  count,  in  the  alternative": 
Code  1886,  sec.  4384;  Code  1876,  sec.  4797.  It  has  often  been 
decided  that  a  single  crime  cannot  be  split  up  or  subdivided 
into  two  or  more  indictable  offenses.  As  said  in  Moore  v.  State, 
7i  Ala.  o07:  "A  series  of  criminal  charges  cannot,  under  our 
system  of  jurisprudence,  be  based  on  the  same  offense  or  crim- 
inal act,  at  least  as  concerns  the  dignity  of  the  same  sover- 
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eignty.  If  the  state  elects,  through  its  authorized  officers,  to 
prosecute  a  crime  in  one  of  its  phases  or  aspects,  it  cannot 
afterwards  prosecute  the  same  criminal  act  under  color  of 
another  name." 

It  is  accordingly  held  by  the  great  preponderance  of  au- 
thority that  the  stealing  of  several  articles  at  the  same  time 
and  place,  although  they  belong  to  different  owners,  consti- 
tutes but  a  single  indictable  crime,  and  can  be  prosecuted  as 
such  but  once.  "An  indictment,"  says  Mr.  Freeman,  "could 
not  be  found  for  the  larceny  of  one  of  the  articles,  and  after 
the  verdict  another  indictment  sustained  for  the  stealing  of 
the  remaining  articles.  Indeed,  to  put  such  a  power  in  the 
hands  of  the  prosecuting  attorney  would  be  to  render  the  salu- 
tary doctrine  of  prior  jeopardy  in  many  instances  practically 
nugatory  ":  Roberts  v.  State,  58  Am.  Dec.  539.  note,  and  cases 
cited;  Quitzow  v.  State,  28  Am.  Rep.  396,  and  cases  cited. 

In  Oleson  v.  State,  20  Wis.  58,  a  count  of  an  indictment  was 
held  good  which  charged  the  defendant  with  aiding  the  escape 
of  two  prisoners  by  a  single  act,  although  the  prisoners  were 
confined  under  charges  of  different  grades,  and  the  act  of  aid- 
ing the  escape  of  one  of  the  prisoners  was  punishable  more 
severely  than  that  of  aiding  the  escape  of  the  other.  This  de- 
cision can  rest  only  on  the  theory  that  the  two  escapes  resulted 
from  but  one  criminal  act. 

In  Woodford  v.  People,  62  N.  Y.  117,  20  Am.  Rep.  464,  the 
indictment  charged  the  burning  of  a  number  of  houses,  be- 
longing to  different  owners,  by  a  single  act,  at  one  time  and 
place.  It  was  held  to  charge  but  one  offense,  and  not  there- 
fore bad  for  duplicity,  the  court  observing  as  follows:  "A  con- 
viction upon  separate  indictments  could  not  be  had  for  each 
separate  house,  although  an  indictment  may  have  been  good 
for  any  one  of  them,  and  a  conviction  or  acquittal  upon  such 
an  indictment  would  be  a  bar  to  an  indictment  for  burning 
any  other  house  burned  by  the  same  act.  These  consequences 
must  follow  from  the  position  that  there  was  but  one  crime 
committed  in  respect  to  all  the  dwelling-houses,  and  that  the 
respective  counts  charge  but  one  crime."  To  the  same  effect 
precisely  is  the  English  case  of  Eegina  v.  Trueman,  8  Car.  & 
1\  727,  where  the  burning  of  five  houses,  belonging  to  different 
persons,  was  held  to  be  but  one  transaction,  and  indictable 
only  as  a  single  felony. 

In  Ben  v.  State,  22  Ala.  9,  58  Am.  Dec.  234,  a  count  in  an 
indictment  charging  the  administering  of  poison  to  three  dif- 
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ferent  persons  by  one  act  was  held  to  be  good  as  charging 
but  a  single  offense. 

So  it  has  been  held  that  a  libel  on  two  distinct  persons,  by 
one  act,  may  be  charged  in  the  same  count:  Rex  v.  Benfield, 
2  Burr.  980;  Wharton's  Criminal  Pleading,  sec.  254. 

In  Clem  v.  State,  42  Ind.  420,  13  Am.  Rep.  369,  where  the 
same  act  of  unlawful  shooting  resulted  in  the  death  of  two  per- 
sons, it  was  held  that  acquittal  or  conviction  on  a  trial  for  the 
murder  of  one  would  be  a  good  defense  on  a  second  trial  for 
the  alleged  murder  of  the  other.  The  killing,  it  was  said, 
constituted  but  one  crime,  and  "  the  state  cannot  divide  that 
which  constitutes  but  one  crime,  and  make  the  different  parts 
of  it  the  bases  of  different  prosecutions." 

In  State  v.  Damon,  2  Tyler,  387,  it  was  held  by  the  supreme 
court  of  Vermont  that  where  one  blow  produces  two  separate 
assaults  and  batteries  on  different  persons,  a  conviction  of  the 
one  may  be  pleaded  in  bar  to  an  indictment  for  the  other. 

In  State  v.  Cooper,  13  N.  J.  L.  361,  25  Am.  Dec.  490,  it  is 
held  that  a  defendant's  acquittal  of  the  crime  of  arson,  which 
resulted  in  the  unintentional  destruction  of  the  life  of  a  human 
being,  was  a  good  defense,  under  the  plea  of  autrefois  acquit, 
to  an  indictment  charging  him  with  the  murder  of  the  same 
person  whose  life  was  destroyed  by  the  act  of  arson.  It  was 
said  by  the  court  that  a  defendant  could  not  "lawfully  be 
punished  for  two  distinct  felonies  growing  out  of  the  same 
identical  act,  and  where  one  is  a  necessary  ingredient  of  the 
other.  Where  the  state  has  selected  and  prosecuted  one  of 
the  crimes  to  conviction,  it  was  said  to  present  "  a  proper  case 
to  interpose  the  benign  principle  that  a  man  shall  not  be 
twice  put  in  jeopardy  for  the  same  offense  in  favor  of  the  life 
of  the  defendant." 

In  State  v.  Lewis,  2  Hawks,  98,  11  Am.  Dec.  741,  where  two 
indictments  were  found  against  a  defendant,  one  for  burglary 
and  larceny,  and  the  other  for  robbery,  based  on  the  same 
transaction,  it  was  held  that  a  conviction  of  larceny  under  the 
first  was  a  bar  to  a  trial  for  robbery  under  the  second. 

We  might  add  to  this  opinion  many  other  decisions  of  like 
import  to  those  above  cited,  but  deem  it  unnecessary.  So 
there  are  other  adjudications  holding  to  the  opposite  doctrine: 
State  v.  Nash,  86  N.  C.  650;  41  Am.  Rep.  472,  note  475; 
State  v.  Elder,  32  Am.  Rep.  69;  Ben  v.  State,  58  Am.  Dec. 
240,  242,  note;  Teat  v.  State,  24  Am.  Rep.  708;  Roberts  v. 
State,  58  Am.  Dec.  539,  540,  note;  Wharton's  Criminal  Plead- 
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ing,  sec.  470.  Some  of  the  modern  decisions  make  a  distinc- 
tion between  cases  where  the  two  pleas  of  autrefois  acquit  and 
autrefois  convict  are  interposed,  which  seems  to  be  supported 
by  sound  reason;  but  this  we  do  not  stop  to  discuss:  Simco  v. 
State,  9  Tex.  App.  348;  Roberts  v.  State,  58  Am.  Dec.  547,  548. 
The  case  of  State  v.  Standifer,  5  Port.  223,  does  not  necessarily 
conflict  with  the  views  above  expressed.  See  also  State  v. 
Johnson,  12  Ala.  840;  46  Am.  Dec.  284;  Gordon  v.  State,  71 
Ala.  315;  Fiddler  v.  State,  7  Humph.  508. 

In  the  case  at  bar  the  gist  of  the  offense  charged  is  the  act 
of  carrying  the  file  into  the  jail  with  the  criminal  intent  of 
aiding  certain  prisoners  to  escape.  This  intent  was  compound, 
being  more  or  less  aggravated,  according  to  the  nature  of  the 
crime  with  which  the  escaping  prisoners  were  charged.  It 
was  competent  for  the  state  to  elect  to  prosecute  for  the  higher 
grade  of  the  crime, — the  aiding  of  the  one  to  escape  who  was 
charged  with  felony.  The  prosecutor,  in  the  language  of  Mr. 
Bishop,  "  may  carve  as  large  an  offense  out  of  the  transaction 
as  he  can,  but  he  must  cut  only  once":  1  Bishop's  Crim.  Law, 
sec.  1060. 

The  principle  of  the  foregoing  decisions,  in  our  judgment, 
supports  the  sufficiency  of  the  plea  of  former  conviction.  It 
follows  that  the  court  erred  in  sustaining  the  demurrer  to  this 
plea. 

The  judgment  will  accordingly  be  reversed,  and  the  cause 
remanded. 


Stone,  C.  J.,  dissented,  and  said:  "Crime  consists  of  an  evil  intent 
carried  into  effect,  or  attempted  to  be  carried  into  effect,  by  a  single  act,  or 
series  of  connected  acts,  having  that  object  in  view.  When  the  evil  intent 
has  but  a  single  object,  and  the  act  done,  or  attempted,  is  confined  in  its 
purpose  to  that  object,  then,  though  they  may  by  misadventure  produce 
more  than  one  result,  each  of  which  separately  considered  is  a  crime,  only 
one  crime  is  committed,  and  only  one  conviction  can  be  had.  When,  how- 
ever, the  offender  is  influenced  by  more  than  one  independent  evil  intent 
aimed  at  the  accomplishment  of  different  objects  or  criminal  results,  then  a 
single  act  done,  or  attempted  in  pursuance  thereof,  may  amount  to  more 
than  one  indictable  offense.  If  not,  the  slayer  of  a  multitude  with  dynamite 
or  with  a  Gatling  gun  is,  in  the  eyes  of  the  law,  no  more  guilty  than  the 
murderer  who  kills  his  single  victim.  If  the  offender  in  this  case  intended 
to  liberate  more  prisoners  than  one,  then  I  am  not  able  to  perceive  any 
violation  of  the  constitution  in  holding  him  criminally  accountable  for  each 
separate  prisoner  he  set  at  liberty  ";  citing  -t  Am.  &  Eng.  Ency.  of  Law,  790. 

Criminal  Law  —  Former  Conviction. — The  conviction  for  a  felony, 
when  bais  other  prosecutions:  See  monographic  note  to  Crenahaw  v.  State,  17 
Am.  Dec.  791-795.     What  facts  sustain  a  plea  of  former  acquittal  or  oonvio* 
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tion:  See  monographic  note  to  Roberts  v.  State,  58  Am.  Dec.  536-549.  Con- 
viction or  acquittal  for  a  lesser  offense,  when  a  bar  to  a  prosecution  for  the 
greater  offense  in  which  it  is  embraced:  Note  to  State  v.  Little  field,  35  Am. 
Rep.  339-345. 


Cooper  v.  State. 

[86  Alabama,  610.] 
Criminal  Law  —  Evidence  Tending  to  Criminate.  —  Prisoner  need  not 
give  nor  exhibit  evidence  which  tends  to  criminate  him;  and  his  refusal 
to  do  so  cannot  be  taken  as  a  circumstance  against  him.  Thus  the  pris- 
oner's refusal  to  make  foot-prints,  under  a  promise  of  release  if  the 
tracks,  when  made,  did  not  exactly  correspond  with  those  of  the  sus- 
pected party,  cannot  be  used  against  him. 

R.  H.  Fries  and  J.  G.  Crews,  for  the  appellant. 

William  L.  Martin,  attorney-general,  for  the  state. 

Stone,  C.  J.  The  prisoner  was  arrested  on  a  charge  of 
burglary,  without  a  warrant,  by  the  proprietor  of  the  dwelling 
alleged  to  have  been  burglariously  entered.  The  burglar  had 
been  discovered  at  a  late  hour  of  the  night,  walking  within 
the  house,  and  in  his  stocking-feet.  Being  pursued,  he  fled, 
and  made  his  escape.  The  night  was  rainy,  and  the  ground 
muddy.  Escaping,  the  burglar  ran  across  the  hallway,  which 
had  a  linen  covering  on  the  carpet.  On  this  covering  were 
left  foot-stains,  those  made  by  the  left  foot  being  peculiar,  and 
different  from  those  made  by  the  right.  This  was  the  testi- 
mony of  the  prosecuting  witness.  He  testified  further  as  fol- 
lows: "I  then  told  him,  if  he  would  take  off  his  shoes,  and 
wet  his  socks,  and  make  tracks  on  the  linen-cloth  carpet- 
cover  in  the  hall,  if  his  tracks  did  not  correspond  in  every 
particular  with  the  tracks  made  by  the  burglar,  I  would  re- 
lease him.  This  he  declined  to  do."  The  defendant  asked 
the  court  to  charge  the  jury  that  "the  refusal  of  the  defend- 
ant, if  proven,  to  show  a  deformed  foot  to  [the  person  who  ar- 
rested him],  on  the  night  of  the  arrest,  cannot  be  considered 
as  a  circumstance  against  him,  and  such  evidence  is  excluded 
from  your  consideration."  This  charge  was  refused,  and  de- 
fendant excepted. 

Our  constitution  (art.  1,  sec.  7)  declares  that  the  accused 
"shall  not  be  compelled  to  give  evidence  against  himself." 
The  principle  of  this  clause  is  common  to  the  constitutions  of 
this  country.  It  doubtless  had  its  birth  in  the  abhorrence 
with  which  confessions,  coerced  by  inquisitorial  torture,  were 
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regarded  alike  in  England  and  America.  Courts  have  differed 
very  widely  in  its  interpretation.  Perhaps  its  most  learned 
and  exhaustive  discussion  will  be  found  in  the  able  opinion 
of  Mr.  Justice  Bradley,  in  Boyd  v.  United  Stales,  116  U.  S.  616. 
In  the  case  of  Stokes  v.  State,  5  Baxt.  619,^30  Am.  Rep.  72, 
the  precise  question  we  have  in  hand  was  presented,  with  the 
single  exception  that,  in  that  case,  the  offer  was  made  to  the 
prisoner  that  he  should  make  a  track  with  his  bare  foot  in 
the  presence  of  the  jury.  The  prisoner  declined  to  do  so. 
The  trial  court  permitted  this  offer  to  be  made  in  the  pres- 
ence of  the  jury,  against  the  objection  of  the  accused;  but 
instructed  the  jury  not  to  regard  the  prisoner's  refusal  as  evi- 
dence against  him.  The  revising  court,  considering  the  ease, 
said:  ''Because  of  this  offer  of  the  attorney-general  [the  prose- 
cuting attorney,  who  had  made  the  offer  to  the  prisoner],  and 
the  assent  of  the  court  thereto,  this  cause  is  reversed  and  re- 
manded. In  the  presence  of  the  jury,  the  prisoner  is  asked  to 
make  evidence  against  himself.  The  court  should  not  have 
permitted  the  pan  of  mud  to  be  brought  before  the  jury,  and 
the  defendant  asked  to  put  his  foot  in  it.  We  are  satisfied  the 
jury  was  improperly  influenced  thereby.  And  it  is  no  suffi- 
cient answer  that  the  judge  afterwards  told  the  jury  that  the 
refusal  to  put  his  foot  in  the  mud  was  not  to  be  taken  as  evi- 
dence against  him." 

The  principle  of  the  decision  from  which  we  have  quoted  is, 
that  it  would  have  been  unlawful  to  force  the  witness  to  give 
(or  make)  evidence  against  himself,  and  the  plan  adopted 
and  permitted  accomplished  the  same  result  by  indirect 
means.  Thus  regarded  and  considered,  it  is  difficult  to  per- 
ceive a  difference  in  its  hurtful  bearing  between  making  the 
offer  in  the  court-room  before  the  jury  and  proving  by  a  credi- 
ble witness  that  it  had  been  unsuccessfully  made  outside  of 
the  court-room.  See,  on  this  subject,  State  v.  Jacobs,  5  Jones, 
259;  Doyne  v.  State,  63  Ga.  669;  Blackwell  v.  State,  3  Crim. 
Law  Mag.  393;  People  v.  McCoy,  45  How.  Pr.  216. 

There  are  a  few  authorities  which  differ  from  the  views  ex- 
pressed above,  of  which  possibly  the  most  noted  is  State  v. 
Garrett,  71  N.  C.  85;  17  Am.  Rep.  1. 

Our  own  rulings  on  this  and  cognate  questions  may  be 
found  in  Bowles  v.  State,  58  Ala.  335;  McAdory  v.  State,  62 
Id.  154;  Williams  v.  State,  81  Id.  1;  Chastang  v.  State,  83  Id. 
29;  Kelly  v.  State,  72  Id.  244;  Campbell  v.  State,  55  Id.  80. 
The  following  authorities  shed  light  on  confessions,  express  or 
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implied:  3  Am.  &  Eng.  Ency.  of  Law,  492,  note  2;  Kelley  v. 
People,  55  N.  Y.  565;  State  v.  Pratt,  20  Iowa,  267;  Common- 
wealth v.  Kenney,  12  Met.  235;  46  Am.  Dec.  672. 

There  was  no  error  in  receiving  the  prisoner's  answer,  as  to 
the  number  of  toes  on  his  feet. 

In  receiving  evidence  of  the  offer  made  to  the  prisoner  to 
make  tracks  with  his  stockinged  foot,  and  his  reply  and  con- 
duct consequent  thereon,  the  criminal  court  erred. 

Reversed  and  remanded. 


Criminal  Law  —  Evidence.  —  An  accused,  by  voluntarily  offering  him- 
self as  a  witness  in  his  own  behalf,  waives  his  constitutional  privilege  of  re- 
fusing to  answer  a  question  because  it  might  tend  to  convict  him:  State  v. 
Thomas,  98  N.  C.  599;  4  Am.  St.  Rep.  351,  and  note  356. 
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Chicago  City  Kailway  Co.  v.  Robinson. 

fl27  Illinois,  9. J 

Nig  licence. — The  Fact  that  One  Passing  from  a  Sidewalk  Crossing 
in  a  city  stops  upon  the  track  of  a  street  railroad,  without  first  looking 
to  see  whether  a  car  is  approaching  or  not,  is  not,  as  a  matter  of  law, 
negligence,  whether  the  cars  accustomed  to  run  on  such  track  are  horse- 
cars  or  grip-cars.  The  question  whether  the  sufferer  was  negligent 
must  be  determined  by  the  jury  in  such  case  with  regard  to  all  the  sur- 
rounding circumstances,  and  his  conduct  cannot  be  said,  as  a  matter  of 
law,  either  to  be  negligent  or  to  be  free  from  negligence. 

Negligence  in  Running  Trains  in  Opposite  Directions.  —  If  car-track* 
are  in  close  proximity,  to  run  a  car  or  train  of  cars  in  uue  direction  at 
rapid  speed,  and  without  signal  or  warning,  over  a  sidewalk  crossing, 
while  another  car  or  train  bound  in  the  opposite  direction  is  discharging 
passengers  at  such  crossing,  and  where  the  view  of  the  approaching 
train  is  obstructed  by  the  standing  car  from  which  the  person  injured 
has  just  alighted,  this  conduct  fairly  tends  to  prove  culpable  negligence 
on  the  part  of  the  railway  corporation,  even  though  the  rate  of  speed 
of  the  approaching  train  does  not  exceed  that  which  is  permitted  by 
ordinance. 

Contributory  Negligence  on  the  Part  of  the  Parents  of  a  Child 
Injured  by  a  railway  will  not  preclude  a  recovery  for  such  injury,  if 
<Jie  child,  himself  was  using  all  the  care  which  the  occasion  required. 

Action  by  Mary  Robinson  to  recover  from  the  Chicago  City 
Railway  Company  for  the  death  of  a  child  of  which  she  waa 
administratrix.  Judgment  in  favor  of  plaintiff  in  the  trial 
court  was  affirmed  by  the  appellate  court. 

Haynes  and  Dunne,  for  the  appellant. 

Smith  and  Helmer,  for  the  appellee. 
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Baker,  J.  In  this  case,  appellee,  as  administratrix  of  her 
intestate,  a  boy  some  six  years  old,  recovered  judgment  in  the 
Cook  circuit  court  for  fifteen  hundred  dollars  damages  against 
appellant  for  wrongfully  causing  the  death  of  such  intestate, 
through  the  negligence  of  its  servants.  The  judgment  was 
affirmed  in  the  appellate  court  for  the  first  district. 

Two  grounds  are  urged  in  this  court  for  the  reversal  of  the 
judgment.  One  i*,  the  refusal  of  the  trial  court,  when  the 
plaintiff  below  rested  her  case  in  chief,  to  instruct  the  jury  to 
find  for  the  defendant,  because  there  was  no  evidence  of  negli- 
gence on  the  part  of  defendant,  and  no  evidence  of  due  care 
on  the  part  of  the  plaintiff.  We  cannot  accede  to  either  of 
the  propositions  involved  in  the  motion  that  was  made  by 
appellant.  It  is  only  when  the  conclusion  of  negligence  neces- 
sarily results  from  the  statement  of  fact  that  the  court  can  be 
called  upon  to  say  to  the  jury  that  a  fact  establishes  negli- 
gence, as  a  matter  of  law:  Chicago  etc.  R.  R.  Co.  v.  O'Connor, 
119  111.  586.  The  fact  that  a  person  passing  over  a  sidewalk 
crossing  in  a  city  steps  onto  the  track  of  a  street  railroad, 
whether  the  cars  accustomed  to  run  thereon  are  horse-cars  or 
grip-cars,  without  first  stopping  and  looking  to  see  whether  a 
car  is  approaching,  is  not,  as  matter  of  law,  and  without  any 
regard  to  surrounding  circumstances,  negligence  and  a  want  of 
ordinary  care.  The  question  of  negligence  and  a  want  of 
ordinary  care,  is  in  such  cases,  a  question  of  fact  for  the  deter- 
mination of  the  jury,  in  the  light  of  the  attendant  circum- 
stances. 

Where  street-car  tracks  are  in  close  proximity,  to  run  a  car 
or  train  of  cars  in  one  direction  at  rapid  speed  and  without 
signal  or  warning  over  a  sidewalk  crossing,  while  a  car  or 
train  bound  in  the  opposite  direction  is  discharging  passengers 
at  such  crossing,  and  where,  as  in  this  case,  the  view  of  the 
approaching  train  is  obstructed  by  the  standing  car  from 
which  the  person  injured  has  just  alighted,  is  surely  conduct 
which  fairly  tends  to  prove  culpable  negligence,  even  though 
the  rate  of  speed  of  such  approaching  train  does  not  exceed 
that  which  is  permitted  by  ordinance,  and  it  cannot  be  said, 
as  matter  of  law,  that  such  conduct  is  not  negligence.  From 
the  testimony  for  appellee  contained  in  this  record,  we  think 
it  was  not  manifest  error  to  deny  the  motion  of  appellant  to 
take  the  case  from  the  jury. 

It  is  urged  that  the  first  instruction  for  appellee  was  erro- 
neous, in  that  it  contained  no  reference  to  the  element  of  con- 
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tributory  negligence  on  the  part  of  the  mother  of  the  deceased 
child.  The  theory  of  the  instruction  was,  that  the  child  him- 
self was  in  the  exercise  of  ordinary  and  reasonable  care  at  the 
time  he  was  killed.  Several  of  the  instructions  given  at  the 
instance  of  appellant  were  predicated  upon  the  same  theory 
of  fact  that  lies  at  the  foundation  of  this  instruction  in  ques- 
tion,—  i.  e.,  that  the  deceased  was  capable  of  exercising  ordi- 
nary care  and  prudence,  —  and  said  instructions  stated  fully 
the  duty  thereby  incumbent  upon  deceased  in  that  regard. 
The  jury,  in  returning  a  verdict  for  appellee,  under  the  in- 
structions of  the  court,  must  necessarily  have  found  that  the 
child  was  in  the  exercise  of  ordinary  care  and  prudence.  In 
such  state  of  the  case,  —  and  it  is  the  case  stated  hypotheti- 
cally  in  the  instruction,  —  it  would  be  a  matter  of  no  moment, 
in  respect  to  the  liability  of  appellant,  what  degree  of  care  and 
vigilance  the  mother  was  exercising  for  the  safety  of  her 
child,  since  the  child  himself  was  using  all  the  care  which  the 
occasion  required.  In  a  case  where  the  conduct  of  an  infant 
would  not  be  negligence  in  an  adult,  the  question  of  imputable 
negligence  is  immaterial:  Cummings  v.  Brooklyn  City  IV y  Co., 
104  N.  Y.  669.  The  view  that  the  minor  did  not  use  and  was 
incapable  of  exercising  care,  by  reason  of  his  tender  years 
and  immature  judgment,  and  that  in  the  event  the  jury  so 
found,  the  doctrine  of  imputable  negligence,  on  account  of  the 
neglect  of  the  mother,  was  applicable  to  the  case,  was  fully 
given  to  the  jury  in  instructions  tendered  by  appellant.  Ap- 
pellee made  no  claim  at  the  trial  that  the  age  of  the  deceased 
would  excuse  in  him  conduct  which  would  be  negligence  in  a 
person  of  mature  judgment;  and  as  the  case  went  to  the  jury 
upon  the  instructions,  the  issue  was  conceded  to  appellant, 
without  the  jury  found,  from  the  evidence,  that  the  child  was 
in  the  exercise  of  ordinary  care  at  the  time  he  was  killed. 
We  think  the  instruction  complained  of  was  not  erroneous. 
The  judgment  of  the  appellate  court  is  affirmed. 


Negligence,  when  a  Question  of  Fact  for  the  Jury,  and  when  of  law 
for  the  court:  East  Line  etc.  R'y  Co.  v.  Scott,  71  Tex.  703;  10  Am.  St.  Rep.  804, 
and  note.  Where  plaintiff's  evidence  tended  to  show  that  the  grating,  which 
hung  on  hinges,  and  was  thrown  back  against  the  building  when  coal  was 
being  delivered,  when  so  thrown  back  was  dangerous,  and  liable  to  inflict 
injury  upon  those  handling  the  coal,  unless  it  was  securely  fastened,  and 
that  the  appliances  furnished  by  the  city  for  that  purpose  were  whoiiy  in- 
adequate, the  question  as  to  the  negligence  of  the  city  was  one  for  the  jury: 
Oalvin  v.  Mayor  etc.  of  New  York  City,  112  N.  Y.  223.  Compare  Geitz  v. 
Milwaukee  etc.    R'y  Co.,  72  Wis.  307,  where  the  contributory  negligence  of 
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the  plaintiff  was  held  to  he  a  question  for  the  jury.  But  in  an  action  for 
negligence,  when  the  question  arises  whether  the  act  complained  of  was  the 
proximate  or  the  remote  cause  of  the  injury,  if  the  facts  are  undisputed,  the 
question  is  one  of  law  for  the  court;  otherwise,  it  is  one  of  fact  for  the  juryi 
West  Malvanoy  Township  v.   Watson,  1 16  Pa.  St.  344;  2  Am.  St.  Rep.  604. 

Contributory  Negligence  —  Parent  and  Child.  —  It  is  not  negligence, 
as  a  matter  of  law,  for  parents  to  let  a  bright  four-and-a-half-years-old  boy, 
living  in  a  large  city,  with  no  other  place  of  amusements,  to  go  out  into  the 
streets  to  play,  under  proper  instructions  and  directions,  but  whether  they 
were  guilty  of  negligence,  under  the  particular  circumstances,  i3  a  question  of 
fact  for  the  jury:  Birkett  v.  Knickerbocker  Ice  Co.,  110  N.  Y.  504.  But  a 
father  knowingly  permitting  his  child  seven  years  old  to  go  alone  upon  a 
railroad  track  to  pick  up  coal,  where  trains  frequently  pass,  is  guilty  of 
culpable  negligence:  Pratt  Coal  and  Iron  Co.  v.  Brawley,  83  Ala.  371;  3  Am. 
St.  Rep.  751.  Compare  Bliss  v.  Inhabitants  of  South  Hadley,  145  Mass.  91; 
1  Am.  St.  Rep.  441,  and  note  442. 

Contributory  Negligence  on  the  Pakt  of  the  Parent,  whether 
Imputed  to  the  Child:  See  note  to  Pratt  Coal  and  Iron  Co.  v.  Brawley,  3 
Am.  St.  Rep.  754. 
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Assessment.  —  Court  of  Equity  cannot  Review  the  action  of  an  assessor 
or  board  of  equalization  in  making  an  assessment,  unless  it  can  bo  shown 
that  the  assessment  was  fraudulently  made,  or  that  the  property  assessed 
was  not  liable  to  taxation,  or  that  the  legislature  has,  in  authorizing  the 
tax,  disregarded  or  transcended  the  principles  of  equality,  or  that  a  tax 
has  been  levied  when  not  authorized  by  law. 

An  Assessment  is  not  Shown  to  be  Fraudulent  by  proving  that  the 
committee  of  assessment  promised  an  attorney,  who  appeared  before 
them  and  made  a  statement  with  respect  to  the  property  to  be  assessed, 
that  if  they  were  not  satisfied  with  his  statement  that  they  would  notify 
him  if  they  intended  to  make  any  assessment,  and  that  they  subsequently 
did  make  such  assessment  without  complying  with  their  promise. 

Bill  in  equity  against  a  tax  collector  to  enjoin  the  collec- 
tion of  a  tax.     Decree  for  the  defendant. 

Bull  and  Strawn,  for  the  appellant. 

Moloney  and  Stead,  for  the  appellee. 

By  Court.  This  was  a  hill  in  equity,  brought  by  the  La 
Salle  and  Peru  Horse  and  Dummy  Railroad  Company  against 
the  collector  of  taxes  of  the  town  of  La  Salle,  in  La  Salle 
County,  to  enjoin  the  collection  of  a  tax  assessed  by  the  state 
board  of  equalization  on  the  capital  stock  of  complainant  for 
the  year  1884.     The  complainant  returned  its  capital  stock 
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as  being  of  no  value,  but  the  state  board  assessed  the  capital 
stock  at  five  thousand  dollars. 

It  is  claimed  that  the  capital  stock  was  of  no  value;  but  if 
that  be  true,  and  the  state  board  committed  an  error  of  judg- 
ment in  making  the  assessment,  that  affords  no  ground  for 
relief  in  a  court  of  equity.  When  the  power  has  been  con- 
ferred upon  a  person  or  a  board  to  make  an  assessment,  and 
in  the  exercise  of  that  power  a  greater  value  has  been  placed 
on  certain  property  than  should  be  placed  upon  it,  a  court  of 
equity  has  no  power  to  review  the  action  of  the  assessor,  and 
correct  an  error  of  that  character.  The  rule  well  established 
is,  that  the  action  of  the  assessor  is  final,  unless  it  can  be 
shown  that  the  assessment  was  fraudulently  made,  or  that  the 
property  assessed  was  not  liable  to  taxation,  or  the  legislature 
has,  in  authorizing  the  tax,  disregarded  or  transcended  the 
principles  of  equality,  or  where  a  tax  has  been  levied  when  not 
authorized  by  law:  Republic  Life  Ins.  Co.  v.  Pollak,  75  111.  294. 
The  facts  presented  by  this  record  do  not,  in  our  opinion, 
bring  the  case  within  any  of  the  exceptions  stated  above. 

As  bearing  upon  the  question  of  fraud,  it  was  proven  on  the 
hearing  that  complainant  sent  an  attorney  to  Springfield 
while  the  state  board  was  in  session,  who  appeared  before  the 
committee  on  the  assessment  of  capital  stock  of  corporations, 
and  stated  to  the  committee  that  the  object  for  which  the  en- 
terprise had  been  incorporated  had  proven  an  entire  failure; 
that  the  capital  stock  was  of  no  value,  and  the  debts  of  no 
value,  except  to  the  extent  of  the  tangible  property,  which  had 
already  been  assessed  at  its  full  market  value.  The  attorney 
also  stated  that  if  the  committee  was  not  satisfied  with  the 
statement  made,  he  desired  a  committee  to  be  sent  to  La  Salle 
for  the  purpose  of  making  an  examination  of  the  affairs  of 
complainant,  and  an  offer  was  made  to  defray  the  expenses  of 
the  committee,  should  it  go  and  make  the  examination  to  as- 
certain whether  the  returns  complainant  had  made  were  true. 
The  committee  promised  the  attorney  that  they  would  notify 
him  if  they  were  not  satisfied  with  his  statement,- — that  they 
would  notify  him  if  they  intended  to  make  any  assessment 
of  the  capital  stock  of  the  company.  The  attorney,  after  this 
interview,  returned  home,  but  received  no  communication 
from  the  committee  in  regard  to  the  assessment.  Doubtless, 
the  committee  of  the  board  before  whom  the  attorney  of  the 
company  appeared  did  wrong  in  making  a  promise  which  was 
not  fulfilled  or  observed  in  relation  to  the  assessment,  but  we 
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do  not  think  this  rendered  the  assessment  fraudulent.  What 
evidence  was  before  the  committee  or  the  board  upon  which 
the  assessment  was  made  does  not  appear  from  anything  in 
this  record,  and  in  the  absence  of  any  showing  whatever  in 
this  regard,  we  must  presume  that  the  facts  before  the  board, 
upon  which  it  acted,  were  ample  to  justify  the  assessment. 
For  aught  that  appears,  the  board  may  have  made  a  thorough 
investigation  as  to  the  value  of  the  capital  stock  of  complain- 
ant, and  become  thoroughly  satisfied,  from  uncontradicted 
evidence,  before  the  assessment  was  made.  It  would  be  un- 
safe, and  might  result  detrimentally  to  the  best  interests  of  the 
state,  to  establish  a  rule  under  which  the  action  of  the  state 
board  could  be  impeached  by  proving  that  one  of  its  commit- 
tees had  failed  to  keep  faith  with  some  person  acting  for  a  cor- 
poration which  had  to  be  assessed  by  the  board. 

It  is  also  claimed  that  the  assessment  of  the  board  of  equal- 
ization in  1884  violated  the  constitutional  provision  of  uni- 
formity. The  same  question  arose  in  Coal  Run  Coal  Co.  v. 
Finlen,  124  111.  666,  and  we  there  held  that  the  provision  of 
the  constitution  was  not  violated.  The  decision  in  that  case 
must  control  here. 

The  judgment  will  be  affirmed. 


Equity  cannot  Take  Cognizance  of  Cases  involving  simply  a  question 
of  taxation,  for  such  an  issue  is  strictly  one  at  law:  Minturn  v.  Hayes,  2  Cal. 
590;  56  Am.  Dec.  366;  De  Witt  v.  Hayes,  2  Cal.  463;  56  Am.  Deo.  352. 
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[127  Illinois,  42.] 

Devise  of  Life  Estate  to  A,  with  Remainder  in  Fee  to  his  Heirs  at 
Law,  vests  in  him  an  estate  in  fee,  and  this  result  cannot  be  avoided  by 
other  parts  of  the  devise,  showing  that  the  intent  of  the  testator  was  to 
give  A  a  life  estate  only. 

Rule  in  Shelley's  Case.  —  The  Testator's  Manifest  Intent  cannot 
Control  the  legal  operation  of  the  word  "heirs,"  when  standing  for 
the  ordinary  line  of  succession  as  a  word  of  limitation.  If  the  term 
"  heirs  "  is  used  in  an  instrument,  comprehending  the  whole  class  of 
heirs,  and  they  become  entitled  on  the  death  of  the  ancestor  to  the  estate 
in  the  si  me  manner  and  to  the  same  extent,  and  with  the  same  descend- 
ible qualities  as  if  the  grant  or  devise  had  been  simply  to  A.  and  his 
heirs,  then  the  word  "  heirs  "  is  a  word  of  limitation,  and  the  intention 
will  not  control  the  legal  effect  of  the  word. 

A  Devise  of  the  Use  of  the  Land  is  Equivalent  to  the  devise  of  the 
land  itself,  and  carries  the  legal  as  well  as  the  beneficial  interest  therein. 
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Rule  in  Shelley's  Case.  —  A  "Devise  to  Testator's  Wife  and  Daughters 
of  the  Use  of  his  Property,  to  be  divided  among  them  as  the  same 
would  be  by  law  without  a  will,  except  that  none  of  his  real  estate  was 
to  bo  disposed  of  for  their  use,  but  to  be  kept  Bacred  for  their  heirs, 
vests  the  devisees  with  estates  in  fee-simple  absolute  in  his  real  property. 

Bill  in  equity  filed  by  Mary  Van  Olinder  and  Mary  Keck 
against  John  T.  Carpenter  to  obtain  a  construction  of  the  will 
of  Hiram  Bauder.  The  will  in  question,  so  far  as  material  to 
this  case,  was  as  follows:  "  I  give  and  bequeath  to  my  beloved 
wife,  Mary  Bauder,  and  to  my  three  daughters,  Harriet  Eliza- 
beth, Nancy  Catherine,  and  Melissa,  the  use  of  all  my  prop- 
erty after  the  payment  of  all  debts  (except  what  is  hereinafter 
disposed  of  in  this  will),  to  be  divided  among  them  as  the 
same  would  be  by  law  without  a  will,  except  that  it  is  my  will 
that  none  of  the  real  estate  be  sold  or  disposed  of  except  the 
wood-lot  in  the  big  woods,  for  their  use,  but  to  be  kept  sacred 
for  their  heirs."  The  decision  of  the  circuit  court  was  that 
the  word  "  heirs  "  in  the  will  was  a  word  of  limitation  and  not 
of  purchase,  and  that  the  estate  was  vested  in  the  devisees  in 
fee-simple,  and  not  for  life.  From  this  decision  the  defendant 
Carpenter  appealed. 

Charles  Wheaton,  for  the  appellant. 

M.  0.  Soulhworth  and  N.  G.  Aldrich,  for  the  appellee. 

Scholfield,  J.  The  question  here  is,  whether,  in  constru- 
ing a  devise  which  assumes  to  give  a  life  estate  to  the  ancestor 
and  the  remainder  in  fee  to  the  heirs  at  law  of  such  ancestor, 
the  language  of  the  devise  in  giving  the  life  estate,  and  other 
parts  of  the  devise  showing,  in  connection  with  that  language, 
that  his  intention  was  to  give  only  a  life  estate,  must  control. 

It  is  quite  clear,  upon  authority,  that  the  answer  must  be 
in  the  negative.  We  held  in  Baker  v.  Scott,  62  111.  88,  that 
the  rule  in  Shelley's  case  is  in  force  here  as  a  rule  of  property, 
and  that  the  question  of  intent,  in  determining  whether  it  is 
applicable  in  a  given  case,  does  not  turn  upon  the  quantity 
of  estate  intended  to  be  given  to  the  ancestor,  but  upon  the 
nature  of  the  estate  intended  to  be  given  to  the  heirs;  and  it 
was  shown  in  that  case  that  in  the  great  case  of  Perrin  v. 
Blake,  4  Burr.  2579  (3  Greenleaf 's  Cruise  on  Real  Property, 
313),  as  finally  decided  in  the  exchequer  chamber,  it  was 
admitted  that  the  rule  in  Shelley's  case  often  defeats  the  un- 
doubted intention  of  the  devisor,  "for,"  it  was  said,  "there 
never  was  an  instance  where  an  estate  for  life  was  expressly 
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devised  to  the  first  taker  that  the  devisor  intended  he  should 
have  any  more.  But  if  he  afterwards  gives  an  estate  to  the 
heirs  of  the  tenant  for  life,  or  to  the  heirs  of  his  body,  it  is  the 
consequence  or  operation  of  law  that  in  this  case  supervenes 
his  intention,  and  vests  the  remainder  in  the  ancestor." 

Preston,  in  his  work  on  estates  (vol.  1,  p.  281,  *283),  says, 
in  speaking  of  the  legal  effect,  under  the  rule  in  Shelley's  case, 
of  the  words  "  heirs  "  in  a  devise  or  grant-  "  That  all  possible 
heirs  of  the  given  description  are  to  take  in  succession,  from 
generation  to  generation,  under  the  name  of  heirs  of  the  ances- 
tor, is  to  bring  the  case  immediately  within  the  rule.  That 
only  one  individual,  or  several  individuals,  is,  or  are,  to  take  in 
the  character  of  heirs,  or  rather  as  particular  persons  described 
by  that  name,  either  for  their  lives  only,  or  for  an  estate  of  in- 
heritance to  be  deducible  from  them  as  the  stock  or  ancestor, 
and  that  their  heirs  are  described  by  superadded  words  of 
limitation,  and  as  their  descendants,  is  to  exclude  the  rule." 
And  again,  in  the  same  volume,  at  page  362  (*363),  this  au- 
thor says:  "In  wills,  the  rule  [i.  e.,  in  Shelley's  case], 
applies  generally,  and  without  exception,  to  the  several  lim- 
itations as  often  as  the  gift  to  the  heirs  is  without  any  expres- 
sion of  qualification."  And  he  thus  illustrates  his  meaning: 
"Neither  the  express  declaration,  —  1.  That  the  ancestor  shall 
have  an  estate  for  his  life,  and  no  longer;  nor  2.  That  he 
shall  have  only  an  estate  for  life  in  the  premises,  and  that 
after  his  decease  it  shall  go  to  his  heirs  of  his  body,  and  in  de- 
fault of  such  heirs,  vest  in  the  person  next  in  remainder,  and 
that  the  ancestor  shall  have  no  power  to  defeat  the  intention 
of  the  testator;  nor  3.  That  the  ancestor  shall  be  tenant 
for  his  life,  and  no  longer,  and  that  it  shall  not  be  in  his 
power  to  sell,  dispose,  or  make  away  with  any  part  of  the 
premises,  ....  will  change  the  word  'heirs'  into  a  word  of 
purchase." 

Kent  says  (vol.  4,  p.  233,  8th  ed.),  in  speaking  of  the  decla- 
ration of  the  exchequer  chamber  in  Perrin  v.  Blake,  supra: 
"  The  result  of  that  famous  controversy  tended  to  confirm,  by 
the  weight  of  judicial  authority  at  Westminisier  Hall,  the  irre- 
sistible pre-eminence  of  the  rule  [i.  e.,  in  Shelley's  case],  so 
that  even  the  testator's  manifest  intent  could  not  control  the 
legal  operation  of  the  word  '  heirs,'  when  standing  for  the  or 
dinary  line  of  succession  as  a  word  of  limitation,  and  render  it 
a  word  of  purchase.  If  the  term  '  heirs,'  as  used  in  the  in- 
strument, comprehended  the  whole  class  of  heirs,  and  they 
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became  entitled,  on  the  death  of  the  ancestor,  to  the  estate  in 
the  same  manner  and  to  the  same  extent,  and  with  the  same 
descendible  qualities,  as  if  the  grant  or  devise  had  been  sim- 
ply to  A  and  his  heirs,  then  the  word  'heirs'  is  a  word  of  limita- 
tion, and  the  intention  will  not  control  the  legal  effect  of  the 
word.  The  term  must  be  used  as  a  mere  designation  of  one 
or  more  individuals,  or  a  new  import  given  to  it  by  super- 
added or  ingrafted  words  of  limitation,  varying  its  sense  and 
operation,  in  order  to  make  it  a  word  of  purchase." 

The  principle  applicable  here  is  clearly  and  forcibly  stated 
in  Hay's  Principles  for  Expounding  Dispositions  of  Real  Es- 
state,  96  (7  Law  Lib.  52),  thus:  "  The  requisite  limitations  to 
the  ancestor  and  his  heirs  being  found,  the  rule  must  be  ap- 
plied. It  can  never  be  a  question  whether  the  rule  shall  be 
applied  or  not.  We  might  as  well  be  asked  whether  a  testa- 
tor intended  to  contravene  the  rule  against  perpetuities.  It 
will  no  more  yield  to  individual  intention  than  any  other  fun- 
damental law  of  property.    The  rule  admits  of  no  exceptions.'' 

To  like  effect  is  Bender  v.  Fleuric,  2  Grant  Cas.  345.  The 
testator  gave  to  his  daughter  certain  land,  in  these  words: 
"  She  shall  have  it  as  her  own  during  her  life,  and  then  it  is  to 
come  to  the  heirs  of  her  body  for  their  own  use."  And  the 
supreme  court  of  Pennsylvania  said:  "  But  it  is  said  the  tes- 
tator did  not  mean  to  give  her  an  estate-tail.  Perhaps  he  did 
not.  But  he  has  used  words  which,  in  law,  mean  nothing  else. 
If  ho  intended  to  give  but  a  life  estate  voluit  non  dixit,  we  must 

take  what  he  said,  not  what  he  meant But  no  court  in 

this  state  or  in  England  has  ever  treated  the  phrase  '  heirs  of 
her  body  '  as  words  of  purchase  when  they  are  used  with 
reference  to  the  issue  of  a  devisee  to  whom  a  life  estate  is  given. 
They  are  words  of  limitation,  and  as  such  they  create  an  estate- 
tail  in  the  first  taker,  which  cannot  be  cut  down,  even  by  the 
clearest  desire  that  it  shall  be  a  life  estate  only."  Under  our 
statute  cutting  off  entails,  as  construed  in  Butler  v.  Huestis,  68 
111.  594,  18  Am.  Rep.  589,  such  a  devise,  we  concede,  would  not 
here  create  an  estate-tail.  But  that  is  purely  because  of  our 
statute.  The  rule  of  construction  thus  laid  down  is  beyond 
question  pertinent  and  applicable  here  to  devises  like  that 
before  us  which  are  unaffected  by  any  statute  of  our  state. 

In  Hilemnn  v.  Bouslaugh,  13  Pa.  St.  341,  53  Am.  Dec.  474,  the 
same  court,  speaking  of  the  rule  in  Shelley's  case,  said:  "  The 
requisite  limitations  to  the  ancestor  and  his  heirs  being  found, 
the  rule  must  be  applied.     It  can  never  be  a  question  whether 
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the  rule  shall  be  applied  or  not,  whether  the  author  of  the  limi- 
tation intended  it  to  be  applied  or  not."  And  again:  "The 
question  on  a  will  is  not  whether  the  tesiator  intended  that  the 
rule  shall  not  operate,  —  for  this  is  not  subject  to  his  power, — 
but  whether  he  used  the  words,  'heirs  of  the  body,'  as  synony- 
mous with  the  word  'children,'  or  its  proper  equivalent." 

The  result  of  the  authorities  in  regard  to  the  question  be- 
fore us  is  well  stated  by  Mr.  Justice  Elliott,  speaking  for  the 
supreme  court  of  Indiana,  thus:  "It  has  seemed  to  many 
that  there  is  a  conflict  between  the  rule  declaring  that  the 
intention  of  the  testator  must  govern  and  the  rule  in  Shelley's 
case;  but  the  appearance  of  conflict  fades  away  when  it  is 
brought  clearly  to  mind  that  when  the  word  '  heirs '  is  used 
as  a  word  of  limitation,  it  is  treated  as  conclusively  express- 
ing the  intention  of  the  testator.  Where  it  appears  that  the 
word  was  so  used,  the  law  inexorably  fixes  the  force  and 
meaning  of  the  instrument.  If  once  it  is  granted  that  the 
word  was  used  in  its  strict  legal  sense,  nothing  can  avert  the 
operation  of  the  rule  in  Shelley's  case;  so  that  the  inquiry  is, 
Was  the  word  used  as  one  of  limitation?  The  only  method  in 
which  an  instrument  employing  the  word  'heirs'  can  be  shown 
not  to  be  within  the  rule  is  by  showing  that  the  word  was  not 
employed  in  its  strict  legal  sense":  Allen  v.  Croft,  109  Ind 
476;  58  Am.  Rep.  425;  see  also  Theobald  on  Wills,  336  et  seq. 
The  doctrine  thus  sustained  was  assumed  by  us  to  be  the  law 
in  Wicker  v.  Ray,  118  111.  472,  and  Ryan  v.  Allen,  120  Id.  648, 
though  the  present  question  was  not  there  discussed. 

Counsel  for  appellant  cite  general  rules  of  construction,  and 
some  cases  in  apparent  conflict  with  the  foregoing  views.  A 
careful  examination  of  the  general  rules  cited  will  show  that 
when  their  application  to  cases  like  the  present  is  understood, 
there  is  no  conflict;  and  the  cases  cited,  with  the  exception  of 
Bclslay  v.  Engel,  107  111.  182,  hereafter  to  be  noticed,  will  be 
found,  on  examination,  distinguishable  from  the  present  case, 
in  that  it  appeared  in  those  cases,  from  the  connection  in 
which  they  occurred,  that  the  words  "heirs"  or  "heirs  of 
body"  were  used  as  synonymous  with  "child"  or  "children," 
or  some  other  limited  class,  and  not  as  meaning  those  who 
take  by  inheritance  generally,  —  as  heirs,  in  the  technical  sense 
of  the  word.  Thus  in  Millet  v.  Ford,  109  Ind.  159,  the  devise 
is  this:  "I  give  and  bequeath  unto  my  son,  James  R.  Rachels, 
during  his  lifetime,  the  following  real  estate:  ....  to  have 
the  use  of  the  above-described  land  during  said  James's  life- 
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time,  and  after  his  death,  to  the  heirs  of  his  body  in  lawful 
wedlock,  and  none  others."  The  words  "heirs  of  his  body  in 
lawful  wedlock  "  could  by  no  possibility  intend  others  than 
his  children,  and  so  the  devise  was  precisely  as  if  it  had  been 
to  James  R.  Rachels  and  his  children.  And  so  in  Urich's 
Appeal,  86  Pa.  St.  386,  the  devise  is  to  the  devisor's  children 
and  their  heirs.  But  in  a  subsequent  clause  he  declares  that 
none  of  his  children  should  have  the  right  to  sell  or  encumber 
the  lands,  but  the  lands  shall  remain  free  for  their  children  or 
heirs,  etc.,  showing  clearly  that  "children"  and  "heirs"  were 
used  as  synonymous,  —  in  other  words,  that  when  he  said 
"heirs"  he  intended  "children." 

The  other  cases  cited  by  counsel  for  appellant  will  be  found 
to  be  alike  distinguishable  from  the  present  case, — restricting 
and  narrowing  the  meaning  of  the  word  "  heirs  "  to  particular 
persons,  or  to  a  particular  class  of  persons  less  than  that  of 
heirs  in  general.  The  devise  in  Belslay  v.  Engel,  107  111.  182r 
was:  "  Sixth,  I  give  and  bequeath  unto  my  granddaughter 
Catharine  Belslay  the  free  use  and  occupation  of  [then  de- 
scribing the  lands  in  dispute]  to  have  and  to  hold,  to  use,  oc- 
cupy, and  enjoy  the  same,  ....  during  her  natural  life 

Thirteenth,  it  is  my  will,  and  this  bequest  is  made  upon  the 
express  declaration,  that  in  case  any  of  my  said  grandchildren 
should  depart  this  life  without  issue  of  their  body,  then  that 
all  their  share  of  said  real  estate  ....  shall  be  equally 
divided  among  all  my  grandchildren  and  their  legal  repre- 
sentatives, and  the  title  thereto  thereafterwards  so  vest  for- 
ever. It  is  my  will  that  no  title  in  fee  to  any  of  said  land 
shall  vest  in  my  said  grandchildren,  and  I  declare  it  to  be 
my  will  that  they  shall  have  only  a  life  estate  therein,  and 
that  the  fee-simple  shall  vest  in  their  legal  heirs."  It  is  plain 
that  this  is  but  equivalent  to  saying:  "  I  give  the  life  estate  to 
my  grandchildren,  and  the  remainder  in  fee  to  their  children." 
The  heirs  of  those  that  die  without  issue  of  their  bodies —  i.  e., 
children  —  being  excluded  by  the  necessary  effect  of  the  de- 
vise, it  inevitably  follows  that  none  but  children  of  grand- 
children could  be  their  "legal  representatives,"  or  their  "legal 
heirs,"  and  therefore,  in  using  those  terms,  the  testator  clearly 
meant  children  of  grandchildren,  —  and  such  was  the  effect 
of  the  decision. 

Beyond  all  question,  then,  the  case  was  rightly  decided.  In 
the  argument  of  the  opinion,  however,  there  is  language  that 
seems  to  place  the  decision  upon  the  intention  of  the  testator 
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to  vest  a  fee  in  the  legal  representativeb  or  legal  heirs  of  the 
grandchildren,  as  determined  from  a  consideration  of  all  of  the 
language  of  the  will,  and  not,  as  should  have  been  done,  upon 
the  evident  intention  of  the  testator  to  use  the  words  "  legal 
representatives  "  or  "  legal  heirs  "  as  synonymous  with  "  chil- 
dren," and  therefore  as  words  of  purchase  and  not  of  limita- 
tion. This  language  of  the  opinion  was  unadvisedly  assented 
to  by  a  majority  of  the  members  of  the  court,  and  is  now  dis- 
approved and  overruled. 

It  is  clear  from  the  language,  "  to  be  divided  among  them 
as  the  same  would  be  divided  bylaw  without  a  will,"  that  the 
testator  intended  to  give  his  wife  and  daughters  the  same  use 
of  the  real  estate  that  they  would  have  been  entitled  to  had  he 
made  no  will,  but  that  they  shall  not  be  allowed  to  sell  it.  A 
devise  of  the  use  of  the  land  is  equivalent  to  a  devise  of  the 
land  itself,  and  carries  the  legal  as  well  as  the  beneficial  in- 
terest therein:  Ryan  v.  Allen,  102  111.  648.  Had  there  been 
no  will,  our  statute  would  have  given  the  widow  dower  in  the 
lands,  and  vested  the  fee  in  the  daughters, — one  third  each, 
as  tenants  in  common.  Neither  would  have  had  an  interest 
in  the  individual  interest  of  the  other,  and  therefore  the  heirs 
of  one  would  not  necessarily  have  been  the  heirs  of  the  other. 
In  the  light  of  these  observations,  the  will  must  be  read,  sub- 
stantially, thus:  "  I  give  to  my  wife,  Mary,  dower  in  my  lands, 
and  I  give  to  my  daughters,  Harriet  E.,  Nancy  C,  and  Me- 
lissa E.,  each,  the  undivided  one  third  of  my  lands,  subject  to 
the  dower  of  my  wife,  Mary,  therein,  except  that  it  is  my  will 
that  none  of  the  real  estate  be  sold  or  disposed  of,  ...  .  but 
that  the  same  be  kept  sacred  for  their  heirs."  The  injunction 
to  not  sell  is  plainly  upon  each,  severally,  because  the  title  is  not 
that  of  joint  tenants,  but  that  of  tenants  in  common,  and  each, 
therefore,  might  sell  without  regard  to  the  others.  And  for 
like  reason  the  injunction  to  preserve  is  upon  each,  severally, 
and  necessarily,  to  preserve  that  which  is  given  her,  and  for 
her  own  heirs,  because  the  heirs  of  no  one  else,  merely  as  such, 
can  have  any  interest  in  her  estate. 

The  only  limitation  in  the  language  employed  in  the  will  is 
that  we  have  been  considering.  There  is  nowhere  a  single 
word  or  syllable  to  indicate  that  the  word  "  heirs  "  was  here 
used  as  the  equivalent  of  "child"  or  "children"  or  "issue," 
or  to  otherwise  indicate  a  class  less  comprehensive  than  that 
included  within  the  technical  meaning  of  "heirs  at  law." 
Under  our   statute,   therefore,   this  general    language  of  the 
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devise  carries  a  fee:  Rev.  Stats.  1874,  c.  30,  sec.  13.  The 
word  "  heirs,"  as  here  used,  clearly  means  all  who  are  to  take, 
generally,  without  exception,  as  a  class  of  inheritable  persons, 
and  as  the  successive  heirs  of  the  daughters  named,  severally, 
and  not  a  part,  —  as  individuals  selected  out  of  the  class  of 
heirs, —  and  therefore  brings  the  case  within  the  rule  in 
Shelley's  case:  1  Preston  on  Estates,  282,  *283. 

Stress  is  laid,  in  argument,  upon  different  matters,  as  pre- 
sented by  the  entire  devise,  claimed  to  show  that  the  testator 
could  not  have  intended  to  give  an  estate  in  fee  to  his  daugh- 
ters. But  we  have  seen  that  that  is  not  the  question.  If  the 
language  he  used,  in  the  legal  sense  that  must  be  placed  upon 
it  in  the  connection  in  which  it  occurs,  imports  a  conveyance 
in  fee  to  the  daughters,  such  must  be  its  effect,  although  it 
may  appear  that  he  actually  only  intended  to  convey  a  life 
estate,  the  only  inquiry  permissible  being,  whether,  from  other 
parts  of  the  devise,  it  appears  that  the  word  "heirs"  was  used 
in  a  sense  more  restricted  than  the  term  itself  imports,  —  as 
the  equivalent  of  "children,"  "issue,"  or  some  other  partial 
or  restricted  class  of  heirs. 

Finding  no  cause  to  disturb  the  judgment,  it  must  be 
affirmed. 

Devises  and  Bequests  —  Life  Estates. — Gifts  of  personalty  to  a  wife 
for  her  use  during  life,  remainder  to  her  children,  with  power  to  sell,  #ive 
the  wife  only  a  life  estate:  Whittemore  v.  Russell,  80  Me.  297;  0  Am.  St.  Rep. 
200.  Where  a  testator  bequeathed  and  devised  property  to  his  wife,  "  with 
the  right  to  use,  sell,  or  otherwise  dispose  of  the  same  and  the  income  and 
increase  thereof,  according  to  her  own  will  and  pleasure,  during  her  lifetime, 
a-nd  so  much  thereof  as  might  remain  undisposed  of  by  her  at  her  decease  " 
he  gave  to  others,  the  wife  only  took  a  life  estate:  Stuart  v.  Walker,  72  Me. 
146;  39  Am.  Rep.  311;  to  the  same  effect  is  Green  v.  Hewitt,  97  111.  113;  37 
Am.  Rep.  102;  Patrick  v.  Morehead,  85  N.  C.  G2;  39  Am.  Rep.  G84;  Taylor  v. 
Taylor,  G3  Pa.  St.  4S1;  3  Am.  Rep.  565;  Dunning  v.  Vandusen,  47  Ind.  423; 
17  Am.  Rep.  709;  Cruse  v.  McKee,  2  Head,  1;  73  Am.  Dec.  186;  Cicaveland 
v.  Haven*,  13  N.  J.  Eq.  101;  7S  Am.  Dec.  90;  Uealey  v.  Toppan,  45  N.  H.  243; 
86  Am.  Dee.  159.  Where  under  a  will  there  is  given  an  express  estate  for 
life  with  a  devise  over,  the  estate  given  is  not  enlarged  to  a  fee,  either  by 
charges  upon  it  or  by  a  power  of  sale:  Appeal  of  Winkle,  116  Pa.  St.  4'J0. 
Where  a  testator  gave  to  his  wife  a  house  and  lot  and  certain  personalty,  to 
have  "during  her  natural  life  to  use  as  she  may  think  best,"  and  "at  her 
death  the  realty  and  what  personalty  remains  undisposed  of  shall  go  to  my 
grandchildren,"  the  widow  took  no  more  than  a  life  estate  in  the  personalty: 
Logue  v.  Bateman,  43  N.  J.  Eq.  434.  Where  a  testator  devised  his  entire 
estate  to  his  widow,  providing  that  "after  my  death  you  can  divide  all  1  left 
between  our  children  according  to  your  best  judgment,"  etc.,  the  widow  took 
only  a  life  estate,  with  power  to  divide  the  property  between  her  children 
by  the  testator:  Holsen  v.  Rockliouse,  83  Ky.  233.     A  life  estate  given  by  a 
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will  is  nob  ordinarily  enlarged  into  a  fee  by  a  power  of  sale  under  such  will: 
Glover  v.  Stillson,  56  Conn.  316;  Griffin  v.  Griffin,  125  111.  430.  A  devise  of  a 
life  estate  to  P.  L.  W.,  "to  be  held  by  her  and  her  heirs  to  her  sole  and  sepa- 
rate use,"  etc.,  and  "at  her  death  to  go  to  her  bodily  heirs,"  etc.,  gives  only 
a  life  estate  to  P.  L.  W.,  with  a  remainder  in  fee  to  her  children,  and  a  mort- 
gage by  her  could  confer  no  rights  a3  against  such  heirs  after  her  death: 
Myar  v.  Snow,  49  Ark.  125. 

Devises  and  Bequests —  Estates  in  Fee.  — Where  a  bequest  of  personal 
property,  without  limitation  to  life  or  particular  use,  is  made,  and  is  accom- 
panied with  an  absolute  power  of  disposition,  the  first  taker  takes  the  whole 
interest:  Fullenwider  v.  Watson,  113  Ind.  18.  Wiere  a  testator  devised  land 
to  his  daughter,  "to  be  kept  and  retained  by  her  as  long  as  she  shall  live,  and 
to  be  disposed  of  as  to  her  seems  proper  at  her  decease,"  with  no  devise  over, 
she  took  a  fee-simple:  Todd  v.  Sawyer,  147  Mass.  570;  to  the  same  effect  is 
Wills  v.  Wills,  85  Ky.  486;  Appeal  of  Drennan,  118  Pa.  St.  176;  Widener  v. 
Bajys,  US  Id.  374. 

Rule  in  Shelley's  Case.  —  It  may,  we  think,  be  conceded  that  what  ia 
known  as  the  rule  in  Shelley's  case  is  not  one  which  resulted  in  ascertaining 
or  executing  the  will  of  the  grantor  or  testator.  The  rule  has  therefore  been 
very  generally  supplanted  by  statutes  in  the  various  states  of  this  Union:  Seo 
note  to  Polk  v.  Faris,  30  Am.  Dec.  415;  Wilkerson  v.  Clark,  80  Ga.  367;  28  Cent. 
L.  J.  191;  Howell  v.  Knight,  100  N.  C.  254;  Littles  Appeal,  117  Pa.  St.  14. 
As  the  rule,  however,  remains  in  force  in  some  parts  of  the  country,  we  deem 
it  worthy  of  further  consideration.  The  rule  itself  has  been  variously  stated. 
According  to  Lord  Coke,  the  rule  is  as  follows:  "  Where  the  ancestor,  by 
any  gift  or  conveyance,  taketh  an  estate  of  freehold,  and  in  the  same  instru- 
ment an  estate  is  limited,  mediately  or  immediately,  to  his  heirs  in  fee  or  in 
fee-tail,  the  heirs  are  words  of  limitation  of  an  estate,  and  not  of  purchase." 

In  Hargrave's  Law  Tracts,  501,  it  is  thus  stated:  "Where  a  person  takes 
an  estate  of  freehold,  legal  or  equitable,  under  a  deed,  or  will,  or  other 
writing,  and  in  the  same  instrument  there  is  a  limitation  by  way  of  remain- 
der, either  with  or  without  the  interposition  of  another  estate,  of  any  inter- 
est of  the  same  legal  or  equitable  quality  to  his  heirs,  or  heirs  of  his  body,  aa 
a  class  of  persons  to  take  in  succession  from  generation  to  generation,  the 
limitation  to  the  heirs  entitles  the  ancestors  to  the  whole  estate." 

A  simpler  and  perhaps  equally  accurate  statement  of  the  rule  is  given  by 
Mr.  Preston,  as  follows:  "  In  any  instrument,  if  a  freehold  be  limited  to  the 
ancestor  for  life,  and  the  inheritance  to  his  heirs,  either  mediately  or  imme- 
diately, the  first  taker  takes  the  whole  estate;  if  it  be  limited  to  the  heirs  of 
his  body,  he  takes  a  fee-tail;  if  to  his  heirs,  a  fee-simple  ":  Butler  v.  Heustis, 
68  111.  594;  IS  Am.  Rep.  592. 

As  an  estate  in  fee  is  one  to  a  man  and  his  heirs  forever,  any  limitation  in 
a  deed  or  will  which  must  necessarily  have  the  effect  of  vesting  an  estate  in 
one  and  his  general  heirs  will  be  regarded  as  vesting  an  estate  in  fee.  In 
other  words,  the  word  "  heirs  "  is  a  word  of  limitation  and  not  of  purchase; 
and  a  deed  to  one  and  his  heirs,  though  it  may  designate  his  estate  as  an  estate 
for  life,  and  their  estate  is  an  estate  in  fee,  has  no  other  effect  than  if  his  and 
their  estate  were  not  designated  by  any  special  words  whatever.  The  word 
' '  heirs  "  is  regarded  as  a  word  of  art,  and  as  having  a  controlling  effect,  and 
that  effect  is  to  vest  a  fee-siinple  in  the  first  taker,  and  after  his  death,  if  the 
estate  is  undisposed  of,  to  permit  it  to  pass,  in  case  of  his  intestacy,  to  those 
persons  who,  by  the  law  of  the  land,  are  entitled  to  tucceed  to  it:    Ware  v. 
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Richardson,  3  Mo.  505;  56  Am.  Dec.  762;  Kay  v.  Connor,  8  Homph.  624;  49 
Am.  Dec.  690. 

"In  a  will,  the  legal  force  of  the  word  'heirs'  may  be  controlled  by  the 
context  evincing  such  a  demonstrative  intention  to  misapply  it  as  cannot  be 
mistaken;  in  an  executed  conveyance,  never ":  Hilernan  v.  Bouslangh,  13 
Pa.  St.  344;  53  Am.  Dec.  474. 

The  following  granis  and  devises  have  been  held  to  fall  within  the  rule  in 
Shelley's  case,  and  therefore  to  vest  an  estate  in  fee  in  the  first  taker:  A  de- 
vise by  a  father  to  his  daughter  "  to  her  benefit  during  her  natural  life;  but 
my  will  is,  that  her  husband  have  no  control  of  her  distributive  share,  but  it 
be  and  remain  the  property  of  the  heirs  of  her  body  after  her  death  ":  Wil- 
kerson  v.  Clark,  80  Ga.  367;  12  Am.  St.  Rep.;  a  devise  by  the  testator  to  his 
daughter  in  the  following  language:  "And  it  is  my  desire  that  my  daughter 
shall  receive  so  much  of  her  share  of  the  rents  and  profits  as  shall  be  neces- 
sary for  her  education  until  she  is  twenty-three  years  of  age,  after  which  she 
may  come  into  the  possession  of  the  full  amounts  of  rents  and  profits,  the 
principal  to  descend  to  her  heirs  ":  Baker  v.  Scott,  62  111.  86;  a  conveyance 
to  the  grantor's  granddaughter  "during  the  period  of  her  natural  life,  and  to 
her  heirs  forever  thereafter":  Brislaln  v.  Wilson,  63  Id.  173;  a  devise  to  testa- 
tor's five  children,  "  or  their  children's  heirs  or  executors,  to  be  equally  di- 
vided among  them":  Ilochtedlerv.  Hochtedler,  108  Ind.  506;  a  devise  as  follows: 
"And  it  i3  my  will  that  my  son  John  shall  have  that  land  as  follows,  .... 
to  be  for  his  use  hi3  life,  and  then  to  fall  to  hi3  heirs":  McCray  v.  Lipp,  35  Ind. 
116;  a  conveyance  "  to  C  her  lifetime,  and  after  her  death,  to  descend  to  the 
heirs  of  her  body  ":  Andrews  v.  Spurlin,  35  Id.  262;  a  devise  "  to  three  daugh- 
ters, to  have  and  to  hold  to  them  during  their  natural  lives,  and  after  their 
deaths,  then  to  the  lawful  issue  of  said  three  daughters,  and  the  heirs  and 
assigns  of  such  issue":  Carroll  v.  Burns,  108  Pa.  St.  386;  a  direction  by  the 
testator  that  hi3  house  shall  be  finished  as  soon  as  possible,  and  that  his 
wife  should  have  and  enjoy  the  rents  and  profits  thereof  during  her  natural 
life,  and  after  her  death  the  same  shall  go  to  her  heirs  absolutely,  but  if 
during  the  continuance  of  her  life  the  building  should  be  destroyed  by  fire, 
she  should  have  full  power  to  sell  the  lot,  and  appropriate  the  proceeds  to 
her  own  use:  Vowinchel  v.  Patterson,  114  Id.  21;  a  bequest  of  all  the  balance 
of  testator's  estate,  real,  personal,  or  mixed,  to  his  three  neices,  "share  and 
share  alike,  during  their  lives,  and  at  their  deaths  to  go  to  their  heirs,  in 
equal  amounts  to  all  heirs  living  at  the  time  of  their  deaths  ":  Cochin's  Ap- 
peal, 111  Id.  26;  a  bequest  of  a  negro  girl  to  testator's  daughter,  "to  be  en- 
joyed by  her  during  her  lifetime,  and  then  to  descend  to  her  lawful  heirs  ": 
Maulding  v.  Scott,  13  Ark.  88;  56  Am.  Dec.  298;  a  devise  of  rents  and  profits 
to  M.  until  his  youngest  child  shall  become  of  age,  "upon  the  happening 
of  which  event  the  fee  simple  of  said  lands  shall  then  vest  absolutely  in  said 
M.  and  his  heirs,  and  may  by  him  or  them  be  disposed  of  as  he  may  judge 
best  for  his  or  their  interest":  Shimer  v.  Mann,  99  Ind.  190;  50  Am.  Rep. 
82;  a  devise  to  the  testator's  daughter  "  for  her  natural  life,  and  after  her 
death,  I  give  the  same  to  her  heirs  forever":  King  v.  Utlei/,  S5  N.  C.  59. 

The  fact  that  the  persons  in  whom  the  estate  is  to  vest  after  the  death  of 
the  first  taker  happen  to  be  his  heirs  is  not  conclusive  that  the  case  falls 
within  the  rule  in  Shelley's  case;  for  that  rule  applies  only  when  the  persons 
who  arc  to  take  after  the  termination  of  the  life  estate  necessarily  include 
all  the  heirs  of  the  first  taker,  whomsoever  they  may  be.  The  estate  may 
be  limited  to  the  children  of  the  first  taker,  and  if  so,  they  will  take  the  re- 
mainder, although  it  also  happens  that  they  are  his  only  heirs.    While  the  word 
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"  heirs  "  is  a  persuasive  word,  and  perhaps  a  controlling  one  when  in  a  deed, 
a  devise  may  doubtless  contain  explanatory  words  from  which  it  appears 
that  the  testator  did  not  use  the  word  "heirs"  in  its  technical  or  artificial 
Bense,  but  merely  as  describing  a  particular  class  of  persons.  Where  this  is 
the  case,  the  rule  in  Shelley's  case  does  not  apply,  and  the  persons  des'gnated 
as  "heirs"  may  take  the  remainder,  leaving  to  the  first  taker  no  more  than 
a  life  estate.  Thus  in  Bunell  v.  Evens,  26  Ohio  St.  409,  it  appeared  that  the 
testator  devised  real  estate  to  his  son  "John  through  his  natural  life,  and  then 
to  his  heirs."  In  the  latter  part  of  the  will  the  testator  declared  that  if  any 
of  t!ie  "  above-mentioned  heirs  shall  bring  in  an  account  against  the  estate 
for  labor  or  service,  his  share  of  the  estate  shall  become  forfeited,  and  be 
distributed  among  the  testator's  remaining  children."  The  opinion  of  the 
court  here  was  that  the  will,  "taken  as  a  whole,  showed  that  the  word 
'  heirs '  was  used  by  the  testator  in  the  sense  of  children,  and  that  as  the 
devise  in  remainder  failed  for  want  of  children  to  take  it,  the  estate  reverted 
to  the  brothers  and  sisters  of  John  and  their  representatives,  not  as  his  heirs 
or  next  of  kin,  but  as  the  heirs  of  testator."  In  Bensley  v.  En'jel,  107  111. 
182,  the  testator,  by  the  sixth  clause  of  his  will,  bequeathed  to  his  gra  id- 
daughter  Catherine  the  free  use  and  occupation  of  certain  lands,  "to  have 
and  to  hold,  use,  occupy,  and  enjoy,  the  same,  together  with  all  the  rents, 
issues,  and  profits  therefrom,  with  the  appurtenances,  during  her  natural 
life."  In  the  thirteenth  clause  he  declared:  "  It  is  my  will,  and  this  my  be- 
quest is  made  upon  the  expressed  declaration  that  in  case  any  of  my  grand- 
children should  depart  this  life  without  issue  of  their  body,  then  that  all 
their  share  of  said  real  estate  (or  to  whom  the  use  therefor  is  bequeathed  as 
aforesaid)  shall  be  equally  divided  among  all  my  grandchildren  and  their 
legal  representatives,  and  the  title  thereto  thereafterwards  shall  vest  for- 
ever. It  is  my  will  that  no  title  in  fee  to  any  such  lands  shall  vest  in  my 
said  grandchildren;  and  I  declare  it  to  be  my  will  that  they  shall  only  have 
a  life  estate  therein,  and  that  the  fee-simple  shall  vest  in  their  legal  heirs; 
and  it  is  my  will  that  they,  nor  any  of  them,  shall  have  any  right  to  sell, 
dispose,  mortgage,  or  encumber  in  any  manner  any  said  lands,  and  that  they 
shall  keep  it  free  and  clear  for  their  legal  heirs  to  whom  it  shall  descend  for- 
ever." Interpreting  these  two  clauses,  the  supreme  court  of  the  state  said: 
"  Construing  the  sixth  and  thirteenth  clauses  of  the  will  together,  it  does 
not  seem  the  language  employed  brings  the  devise  made  by  the  sixth  clause 
within  the  rule  in  Shelley's  case,  as  it  has  been  defined  by  this  court  in 
Baker  v.  Scott,  62  111.  86,  or  in  Butler  v.  Huestis,  68  Id.  594,  18  Am.  Rep. 
589.  It  is,  at  most,  a  technical  rule  of  construction,  and  has  always  since 
the  decision  in  Perrin  v.  Blxfa,  4  Burr.  2579,  given  way  to  the  clear  inten- 
tion of  the  testator  or  donor,  when  that  intention  could  be  ascertained  from 
the  instrument  in  which  the  words  supposed  to  be  words  of  limitation  were 
used.  This  rule  will  control,  unless  where  it  contravenes  some  settled  prin- 
ciple of  law;  otherwise,  instead  of  being  a  rule  by  which  justice  could  be 
administered,  it  would  be  a  source  of  incalculable  mischief  in  its  practical 
application.  No  reasoning  can  disabuse  the  mind  of  the  impression  made 
upon  it  by  the  plain  and  natural  reading  of  the  sixth  and  thirteenth  clauses 
of  this  will,  that  the  testator  only  intended  to  give  his  grandchildren  a  life 
estate  in  the  property  bestowed  upon  them  for  their  use  during  their  natural 
lives,  and  no  subtle ji nesse  of  construction  will  be  adopted  to  defeat  that  in- 
tention." So,  in  Brunfield  v.  Droolc,  101  Ind.  190,  where  a  testator  bequeathed 
certain  property  to  his  daughters  and  their  heirs,  "subject  to  their  control 
only,  it  being  my  intention  that  my  said  daughters  and  their  children  shall 


Jan.  1889. J  Carpenter  v.  Van  Olindbr.  103 

have  the  sole  benefit  of  their  shares  of  my  estate,  both  real  and  personal "; 
and  it  was  declared  that  he  had  manifestly  used  the  word  "heirs  "  as  a  mere 
designation  of  the  children  of  his  daughters,  and  that  therefore  such  chil- 
dren took  au  estate  in  remainder  under  the  law.  Jacob  Stoudt  devised  a 
farm  to  his  son  John  "and  to  his  heirs,"  and  other  property  to  his  other 
chiblren.  By  the  fourth  clause  in  his  will  he  declared:  "I  hereby  make 
known  and  declare  that  it  is  my  will  that  none  of  my  aforesaid  children  shall 
have  a  right  to  sell  or  assign  their  land  or  property  to  them  bequeathed  as 
aforesaid;  neither  shall  they  have  a  right  to  encumber  it  with  debts  or  lien*, 
but  the  land  shall  remain  free  for  their  children  or  heirs,  and  they,  my  said 
children,  shall  have  the  use,  income,  and  profits  of  said  lands  and  farms 
during  their  lifetime."  In  considering  this  will,  the  court  was  of  the  opin- 
ion that  it  was  against  the  manifest  intention  of  the  testator  to  treat  the 
word  "heirs"  in  the  principal  devise  a3  conclusively  descriptive  of  the 
quality  of  the  estate;  that  this  was  not  a  case  of  a  mere  attempt  to  clog 
the  fee  with  illegal  conditions;  that  upon  the  whole  will,  it  was  clear  that 
the  testator  intended  the  property  to  remain  free  for  his  children  or  heirs, 
and  that  they  should  not  alien  or  encumber;  that  the  prohibition  against 
alienation  and  encumbrance  was  only  in  support  of  the  further  condition  ex- 
pressed in  the  will  that  the  testator's  children  should  have  the  use  and  profit* 
of  the  lands  for  their  lifetime  only,  and,  finally,  that  the  full  meaning  of  the 
testator  was,  that  "his  own  children  should  have  the  use,  income,  and  profits 
of  the  lands  devised  for  life  only,  without  power  to  alienate  or  encumber,  in 
order  that  the  lands  should  remain  after  their  death  for  their  children": 
Uric/is  Appeal,  86  Pa.  St.  386;  27  Am.  Rep.  707.  "A  devisor  who  uses 
words  of  limitation  in  an  improper  sense  may  so  explain  the  meaning  of  them 
by  other  words  in  the  context  as  to  exclude  his  devise  from  the  rule;  for  it 
operates  only  on  the  intention,  when  it  has  been  ascertained,  not  on  the 
meaning  of  the  words  used  to  express  it.  The  ascertainment  is  left  to  the 
ordinary  rules  of  construction  peculiar  to  wills;  but  when  the  intention  thus 
ascertained  is  found  to  be  within  the  rule,  there  is  but  one  way;  it  admits 
not  of  exceptions.  It  is  to  the  application  of  those  ordinary  rules,  sometimes 
controlling  the  meaning  on  weak  and  inconclusive  grounds,  and  not  the 
nature  of  the  particular  rule,  —  which  i3  in  truth  not  a  rule  of  construction, — 
that  the  discrepancy  of  the  decisions  is  attributable.  The  question  on  a  will 
is  not  whether  the  testator  intended  that  the  rule  should  not  operate,  for 
that  is  not  subject  to  his  power;  but  whether  he  used  the  words  '  heirs  of 
the  body'  as  synonymous  with  the  word  'children,' or  its  proper  equiva- 
lent": llileman  v.  Bouslaugh,  13  Pa.  St.  344;  53  Am.  Dec.  474.  Before  the 
word  "heirs"  can  be  given  any  other  than  its  legal  signification,  and  can  be 
permitted  to  vest  an  estate  in  any  one  by  purchase,  it  must  appear  "  by  plain 
and  manifest  indications  that  the  testator  intended  to  deviate  from  the  gen- 
eral rule;  for  that  is  never  supposed  until  made  out,  not  by  conjecture,  but 
by  strong  and  conclusive  evidence."  It  is  not  sufficient,  to  convert  the  word 
"heirs  "into  a  word  of  purchase,  that  the  testator,  after  devising  certain 
property  to  his  son  J.  and  his  present  wife  during  his  natural  life,  directs  that 
•titer  the  decease  of  his  said  son  and  wife  that  the  said  land  "descend  '.o 
their  heirs  jointly,  and  their  heirs  and  assigns  forever,  or  to  such  of  them  an 
may  he  then  living":  CveswelCs  Appeal,  41  Pa.  St.  2SS.  If  the  words  of  the 
deed  or  will  are  such  as  to  show  that  the  estate  is  vested  in  the  first  taker 
and  his  heirs,  the  operation  of  tiie  rule  iu  Shelley's  ease  cannot  be  avoided 
by  other  words  seeking  to  impose  limitations  upon  the  estate  in  fee,  which 
the  law  will  not  permit,  such  as  a  prohibition  against   its   sale  or  disposal : 
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Roljerts  v.  Ogbourne,  37  Ala.  174.  "There  is  another  principle  of  the  law 
of  real  property,  which  exerts  a  controlling  influence  here,  and  that  ia  this: 
Where  an  estate  in  fee  is  created  in  clear  and  decisive  terms,  a  restriction 
upon  the  right  of  alienation  is  of  no  effect":  Allen  v.  Craft,  109  Ind.  476;  58 
Am.  Rep.  425;  ImjeraolVs  Appeal,  86  Pa.  St.  240. 

Other  words  may  be  used  in  a  grant  or  devise,  which  may  or  may  not  be 
regarded  as  equivalent  to  the  word  "  heirs, "  according  to  the  intention  of 
the  grantor  or  devisor,  as  apparent  from  the  whole  will.  Thus  the  word 
"  issue  "  is  either  a  word  of  purchase  or  of  limitation,  as  will  best  effectuate 
the  devisor's  intention:  Doe  v.  Collis,  4  Term  Rep.  294;  Cushney  v.  Henry,  4 
Paige,  351;  Shreve  v.  Shreve,  43  Md.  382.  "  Iu  a  will,  'issue' is  either  a 
word  of  purchase  or  of  limitation,  as  will  best  answer  the  intention  of  the 
devisor,  though  in  the  case  of  a  deed,  it  is  universally  a  word  of  purchase  ": 
Doe  v.  ColHs,  4  Term  Rep.  294.  "  There  is  a  less  degree  of  presumption 
against,  construing  the  word  '  issue  '  as  a  word  of  purchase  than  against  con- 
struing the  words  'heirs  of  the  body  '  as  a  word  of  purchase,  and  a  still  less 
degree  of  presumption  against  that  construction  of  the  word  '  issue  '  than 
against  the  same  construction  of  the  word  'heirs,'  generally;  so  that,  prima 
facie,  the  word  '  issue  '  is  more  likely  to  be  a  word  of  purchase  than  the 
words  'heirs  of  the  body,'  and  still  more  likely  than  the  word  '  heirs,'  gen- 
erally ":  Smith  on  Executory  Interests,  528;  Powell  v.  Board  of  Missions,  49 
Pa.  St.  46.  "It  is  well  settled  that  the  word  'issue  '  in  a  will  prima  facie 
means  'heirs  of  the  body,' and  in  absence  of  explanatory  words  showing 
that  it  was  used  in  a  restrictive  sense,  it  is  to  be  construed  as  a  word  of 
limitation.  But  if  there  be  on  the  face  of  the  will  sufficient  to  show  that 
the  word  was  intended  to  have  a  less  extended  meaning,  and  to  be  only  ap- 
plied to  children,  or  to  descendants  of  a  particular  class,  or  at  a  particular 
time,  it  is  to  be  construed  as  a  word  of  purchase,  and  not  of  limitation,  in 
order  to  effectuate  the  intention  of  the  testator":  Robins  v.  Qninliven,  79  Pa. 
St.  333;  Powell  v.  Board,  49  Id.  46;  Allen  v.  Craft,  109  Ind.  476;  58  Am.  Rep. 
425;  note  to  Quackenbos  v.  Kiivjsland,  55  Am.  Rep.  778. 

Whether  the  words  "  heirs  of  the  body  "  are  equivalent  in  signification  to 
the  word  "  heirs  "  alone,  is  a  question  upon  which  the  authorities  conflict. 
Many  of  them  seem  to  construe  the  words  "heirs  of  the  body "  as  being 
synonymous  with  the  word  "  heirs,"  and  therefore  a3  falling  within  the  rule 
in  Shelley's  case:  Floyd  v.  Thompson,  4  Dev.  &  B.  478;  Dott  v.  Cunningluim, 
1  Bay,  453;  1  Am.  Dec.  621;  Maitlding  v.  Scott,  13  Ark.  SS;  5G  Am.  Dec. 
293;  Wilkerson  v.  Black,  SO  Ga.  367;  28  Cent.  L.  J.  191.  We  think  the 
better  opinion,  however,  at  the  present  time  is,  that  the  words  "heirs  of 
the  body  "  must  ordinarily  be  construed  as  words  of  purchase,  and  therefore 
as  sufficient  to  vest  in  the  persons  thus  designated  an  estate  in  remainder: 
Butler  v.  Ilucstis,  6S  111.  594;  18  Am.  Rep.  5S9;  Den  v.  McPeak,  2  N.  J.  L. 
291;  Clark  v.  Smith,  49  Md.  106;  Washburn  on  Real  Estate,  73;  Swain  v. 
Roscoe,  3  Ind.  200;  Myers  v.  Anderson,  1  Strob.  Eq.  344;  47  Am.  Dec.  537. 
Tims  Mr.  Washburn,  at  page  72  of  his  work  on  real  estate,  says:  "la 
order  to  create  an  estate-tail,  there  must  be  a  limitation  in  express  terms  or 
by  direct  reference,  not  only  to  heirs,  but  to  heirs  of  the  donee's  body.  If 
it  be  to  a  man  and  his  heir,  it  will  not  ordinarily  pass  an  estate  of  inherit- 
ance, tin mgh  in  a  will  it  may  on  the  ground  of  carrying  out  the  devisor's  in- 
tention." (Hving  instances  of  the  creation  of  estates-tail  without  the  use  of 
the  words  "of  the  body,"  he  further  says,  at  page  77:  "Among  the  illustra- 
tions given  of  estates-tail  having  been  created  by  or  without  the  use  of  the 
words   'of  the  body,'  or  of  words  regarded  as  equivalent,  are, — to  A  and 
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his  heirs,  viz.,  the  heirs  of  his  body,  or  of  himself  lawfully  issuing  or  begot- 
ten, or  of  his  flesh  or  of  his  wife  begotten,  or  which  he  shall  happen  to  have 
or  beget. " 

The  use  of  words  of  procreation  in  designating  the  persons  who  are  to  take 
after  the  termination  of  the  life  estate  seems  to  be  conclusive  in  taking  the 
grant  or  devise  out  of  the  operation  of  the  rule  in  Shdlley's  case:  Adams  v. 
Ross,  30  N.  J.  L.  505;  82  Am.  Dec.  237.  Hence,  if  the  grant  or  devise  be  to 
one  and  the  male  heirs  of  his  body  lawfully  begotten,  or  to  him  and  his  heirs 
lawfully  begotten,  or  to  one  and  the  begotten  heirs  or  heiresses  of  his  body, 
in  all  these  cases,  the  estate  of  the  first  taker  is  for  life  only,  and  after  his 
death  the  persons  designated  as  begotten  heirs  take  an  estate  in  fee:  Leatliers 
v.  Gray,  96  N.  C.  548;  Good  v.  Good,  7  El.  &  B.  295;  Pierson  v  Vichtrs,  5 
East,  548;  Nan/an  v.  Legh,  2  Marsh.  107;  7  Taunt.  85;  Mamvaring  v.  Tabor, 
1  Root,  79;  Allen  v.  Bunce,  1  Id.  96.  If  the  persons  who  are  to  take  after 
the  termination  of  the  life  estate  are  designated  as  the  "children"  or  as 
"some  of  the  children"  of  the  first  taker,  or  if,  though  named  in  cno  part 
of  the  will  as  his  heirs,  it  is  manifest  from  the  will,  considered  as  a  whole, 
that  the  word  "child,"  or  "children,"  was  intended,  then  such  child  or 
children  take  an  estate  as  purchasers:  Canedy  v.  Haskins,  13  Met.  389;  46 
Am.  Dec.  739;  Millet  v.  Ford,  109  Ind.  159;  Beacro/t  v.  Straum,  67  111.  28; 
Jones  v.  Cable,  114  Pa.  St.  582.  The  word  "  children  "  is  always  regarded 
as  a  word  of  purchase:  Cltanihers  v.  Payne,  6  Jones  Eq.  276;  Reeder  v.  Spea- 
■man,  6  Rich.  Eq.  138;  Gernel  v.  Lyn,  31  Pa.  St.  94;  Stump  v.  Jordan,  54  Md. 
619;  Tate  v.  Toicnsend,  61  Miss.  316.  These  remarks  are  as  equally  applica- 
ble to  the  word  "  lineal  descendants,"  when  U3ed  for  a  like  purpose:  Hen- 
derson v.  Henderson,  64  Md.  185;  Mason  v.  Amnion,  111  Pa.  St.  127. 

A  devise  or  conveyance  to  one  and  his  children,  or  to  one  and  his  present 
heirs,  without  any  designation  of  the  estate  which  each  is  to  hold,  does  not 
fall  within  the  rule  in  Shelley's  case,  neither  does  it  vest  an  estate-tail.  In 
such  case  both  the  ancestor  and  his  children  or  heirs  take  a  present  estate  in 
fee,  either  as  joint  tenants  or  tenants  in  common:  Biggs  v.  McCarty,  86  Ind. 
352;  44  Am.  Rep.  220;  Goodright  v.  White,  2  TV.  Bla.  1010;  Fountain  v. 
BreJdcheimer,  102  Ind.  76;  52  Am.  Rep.  645. 

A  devise  or  settlement  in  favor  of  one  for  life  with  remainder  to  his  heirs 
by  liis  present  wife  does  not  fall  within  the  rule  in  Shelley's  case,  although  it 
is  not  expressly  stated  that  her  heirs  are  to  be  such  only  as  are  by  him  be- 
gotten: Den  v.  Hobson,  2  W.  Bla.  693;  Vernon  v.  Wrigld,  1  H.  L.  Cas.  35. 
The  rule  remains  the  same  akhough  the  limitation  is  to  one,  his  heirs  and 
assigns  forever,  by  his  present  wife.  The  word  "assigns,"  as  here  used,  is  not 
regarded  as  having  any  legal  effect  whatsoever:  Somers  v.  Parsons,  1  Harr. 
181;    Weart  v.  Cruser,  49  N.  J.  L.  475. 

If  a  devise  is  to  one  for  life,  and  that  the  remainder  after  his  death  is  to  be 
equally  divided  among  his  legal  heirs,  or  the  heirs  of  his  body,  such  heirs 
take  an  estate  by  purchase,  and  the  estate  of  the  first  taker  has  a  life  estate 
only:  Grene  v.  Camei-y,  69  Iowa,  220;  Jenkins  v.  Jenkins,  96  N.  0.  254;  Mills 
v.  Thome,  95  Id.  362;  Ward  v.  Jones,  5  Ired.  Eq.  400;  Grene  v.  Camery,  69 
Iowa,  220. 

If,  after  making  a  devise  to  A  for  life,  and  after  his  death  to  his  heirs  or 
his  issue,  the  will  provides  for  some  disposition  which  must  be  made  of  the 
property  in  the  event  of  the  death  of  A  without  heirs  or  issue,  as  the  case 
may  be,  the  rule  in  Shelley's  case  is  inapplicable;  and  the  estate  which  vests 
in  A  is  not  ail  estate  in  fee-simple,  but  an  estate-tail:  Doe  v.  Applin,  -i  Icrm 
Rep.  82;  Den  v.  Purkoj,  4  Id.  299;  Doe  v.  Halley,  8  Id.  5;  Doe  v.  Chilk  .    1 
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Scott  N.  R.  290;  1  Man.  &  G.  429;  Barney  v.  Griffiths,  4  Maule  &  S.  61;  Blah- 
v.  Vanblasmtm,  71  111.  290;  Bassett  v.  Hank,  118  Pa.  St.  94;  Howell  v.  Knight, 
100  N.  C.  254;  Moody  v.  Snell,  81  Pa.  St.  359;  Cuffee  v.  Milk,  10  Met.  366;  13 
Id.  389;  Brownell  v.  Browndl,  10  R.  I.  509;  Patrick  v.  More/iead,  85  N.  C.  62; 
39  Am.  Rep.  684;  Arnold  v.  Brown,  7  II.  I.  19o;  Tidball  v.  Lupton,  1  Rand. 
194;  S/ei/7/t  v.  Strider,  5  Call,  439;  Sharp  v.  Thompson,  1  Whart.  139;  /iTcry  v. 
Scafca,  37  Pa.  St.  31;  78  Am.  Dec.  399;  Duerv.  Boyd,  1  Serg.  &R.  203;  James's 
Claim,  1  Dall.  47;  Keys  v.  Ooldsborou/jh,  2  Har.  &  J.  369;  Mockbee  v.  Clagelt, 
2  Har.  &  McH.  1;  S/tankr  v.  Blackiston,  4  Id.  481;  Allgood  v.  tftofce,  L.  R.  8 
Ex.  160;  Doe  v.  Z>/wc£,  2  Marsh.;  6  Taunt.  485;  Doe  v.  FtycJ&j,  Cowp.  833; 
Morgan  v.  Griffitlis,  Id.  234. 

"  Where  the  terms  of  a  bequest  of  a  personalty  are  such  as  would,  in  a 
devise  of  real  estate,  create  an  estate-tail  in  the  devise,  it  operates  as  an  ab- 
solute gift  of  the  personalty,  and  a  bequest  over  on  the  failure  of  the  issue 
of  the  iirst  taker  is  void:  Lyon  v.  Mitchell,  1  Madd.  467,  1st  Am.  ed.  253;  2 
Roper  on  Legacies,  1520,  c.  22,  sec.  1.  When  the  gift  is  to  A  and  his  issue, 
or  to  A  and  the  heirs  of  his  body,  and  the  limitation  over  is  upon  an  indefinite 
failure,  the  estate  vests  absolutely  in  the  first  taker.  But  when  the  limitation 
over  is  upon  a  definite,  not  an  indefinite,  failure  of  issue,  the  first  legatee 
takes  an  estate  for  life  only,  and  the  limitation  over  is  good":  Cleveland  v. 
Havens,  13  N.  J.  Eq.  101;  78  Am.  Dec.  90. 

A  devise  to  G.  H.  C,  "  to  him  and  the  heirs  of  his  body  lawfully  begot- 
ten, with  full  power  and  authority  to  him  to  sell  and  convey  the  same  in  his 
lifetime,  or  dispose  of  the  same  by  last  will  and  testament;  but  should  the 
said  G.  11.  (J.  die  without  issue  of  his  body  lawfully  begotten,  and  without 
having  disposed  of  the  same  by  sale,  or  by  last  will  and  testament,  either  in 
whole  or  in  part,  then  I  give  and  devise  my  said  estate,  both  real  and  per- 
sonal, as  above  disposed  of,  to  my  cousins  J.  N.  C.  and  T.  B.  P.  in  equal  por- 
tions, share  and  share  alike,  to  them  and  their  heirs,"  —  vests  an  estate  in  fee 
in  G.  H.  C. ;  for  "  whenever  it  is  the  clear  intention  of  the  testator  that  the 
devisee  shall  have  an  absolute  property  in  the  estate  devised,  a  limitation 
over  must  be  void,  because  it  is  inconsistent  with  an  absolute  property  sup- 
posed in  the  first  devisee,  and  the  right  of  the  first  devisee  to  dispose  of  the 
estate  devised  at  his  own  pleasure,  and  not  a  mere  power  of  specifying  who 
may  take,  amounts  to  an  unqualified  gift":  Ide  v.  Ide,  5  Mass.  500;  Jackson 
v.  Robins,  16  Johns.  537;  Combs  v.  Combs,  67  Md.  11;  1  Am.  St.  Rep.  359; 
Benkert  v.  Jacoby,  36  Iowa,  273;  Smith  v.  Starr,  3  Whart.  62;  31  Am.  Dec. 
498. 

It  is  essential  to  the  operation  in  the  rule  in  Shelley's  case  that  the  persona 
designated  a3  heirs  of  the  first  taker  must  be  those  who,  if  there  were  no 
such  limitation,  would  be  entitled  as  heirs  to  the  whole  estate  upon  his  death: 
"For  instance,  if  the  first  estate  be  limited  to  A  and  B  and  the  limitation  over 
be  to  the  heirs  of  B,  it  turns  the  estate  of  A  and  B  at  once  into  a  joint  life 
estate,  and  the  heirs  of  B  would  take  as  purchasers  or  remaindermen,  for 
they  could  not  take  by  descent,  being  the  heirs  only  of  one  ":  1  Washburn  on 
Real  Estate,  78. 

It  is  also  necessary  to  the  application  of  the  rule  in  Shelley's  case  that  the  es- 
tate of  the  tenant  for  life,  and  that  of  all  persons  designated  as  remaindermen, 
be  of  the  same  kind  or  quality:  Ward  v.  Armory,  1  Curtis,  419;  Wynck's 
Trust,  28  Eng.  L.  &  Eq.  375;  Thurston  v.  Thurston,  6  R.  I.  296.  Hence  a 
devise  to  A,  in  trust  for  his  heirs  as  long  as  he  shall  live,  and  after  his  death 
to  his  heirs,  their  heirs  and  assigns,  vests  in  A  a  life  estate  only,  and  the  fee 
In  his  heirs:  Plummer  v.  Hilton,  78  Me.  226;  and  generally  where  the  use 
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only  is  given  to  the  first  taker,  and  his  heirs,  designated  as  remaindermen, 
take  both  the  legal  and  the  beneficial  estate,  the  rule  in  Shelley's  case  is  in- 
applicable: Jenkins  v.  Jenkins,  96  N.  C.  254;  Mills  v.  Tliorne,  95  Id.  3G2;  Wil- 
liams v.  Houston,  4  Jones  Eq.  277;  Kiser  v.  Kiser,  2  Id.  28.  But  if  the  estate 
of  the  tenant  for  life  and  that  of  his  heirs  is  of  the  same  quality,  it  is  no  ob- 
jection to  the  application  of  the  rule  in  Shelley's  case  that  the  estate  of  both 
is  equitable  merely,  as  where  a  devise  is  to  A  to  the  use  of  B  during  life,  and 
after  the  death  of  the  latter  to  the  use  of  his  heirs  at  law:  Armstrong  v.  Zant, 
12  Ohio,  387. 


Stock  Exchange  v.  Board  of  Trade. 

(127  Illinois,  153.J 

Market  Quotations  and  Reports  ok  the  Board  oy  Trade  Become  Af- 
fected with  a  Public  Interest,  if  they,  for  many  years,  have  been 
gathered  and  disseminated  by  telegraph  companies  and  sent  to  all  who 
would  pay  therefor,  and  if  a  great  system  for  the  instantaneous  and  con- 
tinuous indication  of  the  market  has  thus  been  established,  and  all  deal- 
ers have  conformed  to  the  system  and  adopted  its  methods. 

The  Boakd  of  Trade  of  Chicago  has  No  Right  to  Create  a  Monopoly 
in  its  Market  Quotations  and  Reports.  As  long  as  it  continues, 
directly  or  indirectly,  the  business  of  collecting  and  furnishing  to  the 
public  such  reports  aud  quotations,  it  must  do  so  without  unjust  dis- 
crimination as  to  persons,  and  must  furnish  market  quotations  to  all  who 
may  desire  to  obtain  them  for  lawful  purposes,  and  upon  the  same  terms; 
and  it  has  no  right  to  withdraw  from  one  person  instruments  or  facilities 
which  it  grants  to  others. 

Bill  filed  by  the  New  York  and  Chicago  Grain  and  Stock 
Exchange  for  an  injunction  to  prevent  the  Board  of  Trade  of 
Chicago  from  depriving  complainant  of  the  use  of  wires  and 
instruments,  and  withholding  from  it  the  market  reports. 
The  bill  was  dismissed  for  want  of  equity,  and  the  complain- 
ant thereupon  appealed. 

Bisbee,  Alierns,  and  Decker,  for  the  appellants. 

Sidney  Smith,  for  the  appellee. 

Baker,  J.  The  objects  of  the  Board  of  Trade  of  the  city  of 
Chicago  are,  "  to  maintain  a  commercial  exchange,  and  to 
promote  uniformity  in  the  customs  and  usages  of  mer- 
chants; to  inculcate  principles  of  justice  and  equity  in  trade; 
to  facilitate  the  speedy  adjustment  of  business  disputes;  to 
acquire  and  to  disseminate  valuable  commercial  and  econom- 
ical information;  and,  generally,  to  secure  to  its  members  the 
benefits  of  co-operation  in  the  furtherance  of  their  legitimate 
pursuits."  The  association  existed  for  some  years  prior  to 
the  eighteenth  day  of  February,  1859,  as  a  mere  voluntary  and 
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unincorporated  society  of  persons  engaged  in  the  grain,  prod- 
uce, and  commission  business,  and  at  that  date  it  was  incor- 
porated by  a  special  act  of  the  general  assembly  of  the  state 
of  Illinois,  and  was  given  power  and  authority  to  do  and  carry 
on  business  such  as  is  usual  in  the  management  of  boards  of 
trade  or  chambers  of  commerce,  and  the  specific  powers  enu- 
merated in  the  act  of  incorporation.  Among  the  express 
powers  delegated  was  authority  "  to  establish  such  rules,  regu- 
lations, and  by-laws  for  the  management  of  their  business,  and 
the  mode  in  which  it  shall  be  transacted,  as  they  may  think 
proper." 

The  growth  and  progress  of  the  association  in  commercial 
influence  has  been  commensurate  with  that  of  the  city  in  which 
it  is  located.  The  initiation  fee  for  admission  to  it  is  ten 
thousand  dollars,  and  it  has  some  two  thousand  members.  It 
maintains  an  exchange  hall,  upon  the  floors  of  which,  between 
certain  prescribed  hours  of  each  business  day,  the  business  of 
its  members  is  transacted.  It  has  been  said,  and  with  much 
show  of  reason,  that  the  floors  of  this  exchange  hall  stand  in 
the  gate-way  of  commerce.  The  members  of  the  board  meet 
thereon  to  buy  and  sell;  their  trading  is  by  open  viva  voce 
bidding;  and  when  a  purchase  and  sale  is  made,  memoranda 
thereof  are  taken  by  both  parties  to  the  transaction.  Four 
fifths  of  the  grain  and  provisions  produced  in  the  states  and 
territories  of  the  Northwest  are  bought  and  sold  in  this  mar- 
ket, and  the  business  there  done  is  so  vast  in  its  proportions 
that  it  fixes  the  market  prices  of  grain,  breadstuffs,  and  meats 
for  the  extensive  territory  that  is  tributary  to  Chicago,  and 
seriously  affects,  and  to  a  considerable  extent  controls,  the 
values  of  the  necessaries  of  life  throughout  the  United  States 
and  the  civilized  world. 

For  many  years  prior  to  August,  1883,  the  Board  of  Trade 
permitted  the  Western  Union  Telegraph  Company,  by  its 
agents  and  servants  in  that  behalf,  to  occupy  and  use  its  ex- 
change hall,  and  there  collect  and  transmit,  without  any  restric- 
tion whatever,  reports  of  the  dealings,  fluctuations,  and  changes 
of  the  market  on  the  board.  This  information  was  sent  by 
telegraph  throughout  the  country,  and  delivered,  without  dis- 
crimination, to  all  persons  who  desired  and  would  pay  for  the 
same.  There  were  numerous  customers  of  this  commercial 
news  department  of  the  business  of  the  telegraph  company, 
and  they  were  scattered  over  the  land,  wherever  the  business 
of  buying  and  selling  grain  and  provisions  was  followed.    The 


Jan.  1889.]     Stock  Exchange  r.  Board  of  Tram:.  109 

Western  Union  Telegraph  Company  then  had,  and  still  has, 
a  lease  upon  and  control  of  the  Gold  and  Stock  Telegraph 
Company,  which  latter  corporation,  in  turn,  had  and  has  a 
monopoly  of  the  telegraphic  instruments  known  as  "tickers." 
Telegraphic  circuits  were  established  by  the  Western  Union 
Telegraph  Company  in  Chicago,  and  in  other  principal  cities, 
and  by  means  of  Morse  instruments  and  these  tickers  market 
information  passed  to  every  office  and  place  of  business  con- 
nected by  wire  with  one  of  these  circuits,  and  was  automati- 
cally registered,  so  that  every  merchant  or  dealer  provided 
with  these  instrumentalities,  wherever  his  place  of  business 
might  be,  was  instantaneously,  and  from  minute  to  minute, 
and  from  hour  to  hour,  during  the  business  sessions  of  the 
Board  of  Trade,  informed  of  all  fluctuations  and  changes  in 
the  market  prices  of  grain  and  other  products  as  they  oc- 
curred. 

On  the  29th  of  August,  1883,  the  Board  of  Trade  amended 
its  standing  rules  by  adopting  what  is  known  as  section  20  of 
rule  4,  which  is  as  follows:  "  The  board  of  directors  shall  pro- 
vide an  efficient  corps  of  market  reporters,  whose  duty  it 
shall  be,  under  such  regulations  as  may  be  prescribed  for 
their  government,  to  ascertain  the  current  market  prices  of 
such  commodities  as  are  dealt  in  by  members  of  the  associa- 
tion, during  the  hours  for  trading  prescribed  by  these  rules, 
the  reporting  of  which  may  be  desired  by  any  considerable 
number  of  correspondents,  and  also  all  changes  which  may 
occur  in  the  same  from  time  to  time;  such  reports  to  be  fre- 
quently communicated  by  telegraph  to  such  approved  cor- 
respondents in  the  city  of  Chicago,  or  elsewhere,  as  may 
desire  the  same,  and  are  willing  to  pay  necessary  charges  for 
compiling  and  transmitting  them  by  telegraph,  under  such 
arrangements  as  may  be  made  by  the  board  of  directors  with 
any  telegraph  company  for  the  performance  of  the  service  of 
transmission.  The  forwarding  of  such  reports  to  any  particu- 
lar individual,  firm,  or  corporation  shall  be  only  on  the  con- 
dition that  it  is  an  accommodation  service,  in  which  the 
Board  of  Trade  assumes  no  responsibility  beyond  reasonable 
care  in  their  compilation,  and  one  that  may  be  performed  at 
the  pleasure  of  the  board,  or,  if  performed,  may  be  discon- 
tinued or  withheld,  with  or  without  previous  notice.  Any 
individual,  firm,  or  corporation,  before  being  supplied  with  the 
reports  herein  provided  for,  shall  make  an  application  for 
the  same,  in  such  form  or  manner  as  may  be  authorized  by  the 
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board  of  directors,  or  by  a  committee  appointed  by  it  for  that 
purpose,  before  any  reports  are  forwarded  to  the  applicants. 
A  list  of  all  correspondents  to  whom  such  reports  are  sent 
shall  be  kept  on  file  in  the  office  of  the  secretary  of  the  board, 
and  shall  be  subject  to  the  inspection  of  any  member  desiring 
to  do  so." 

Since  the  adoption  of  this  rule,  the  board,  under  a  contract 
or  arrangement  with  the  Western  Union  Telegraph  Company, 
has  employed  a  corps  of  market  reporters,  who  collect  and 
transmit  from  the  floor  of  the  exchange,  over  a  wire  owned 
by  it,  the  occurrences  on  the  floor  of  the  exchange,  showing 
the  fluctuations  and  changes  of  the  market  right  along,  just 
as  they  transpire  during  the  day,  to  the  central  office  of  the 
said  telegraph  company.  From  this  office,  such  information 
is  immediately  retransmitted  over  the  ticker  circuits  in  the 
city,  and  over  telegraph  wires  to  different  points. 

The  expense  to  the  board  of  its  corps  of  market  reporters 
is  -$10,000  a  year,  and  the  telegraph  company  pays  to  the 
board  $750  a  month,  making  $9,000  per  annum  for  the  mar- 
ket quotations,  and  the  telegraph  company  collects  compen- 
sation from  the  persons  receiving  the  dispatches  or  connected 
with  the  ticker  circuits.  The  board  furnishes  to  the  telegraph 
company,  from  day  to  day,  a  list  of  the  names  of  the  approved 
correspondents,  some  thirteen  hundred  or  fourteen  hundred  in 
number,  to  whom,  and  to  whom  only,  the  market  reports  are 
to  be  transmitted,  and  they  are  sent  to  these  designated  parties 
only.  The  theory  of  the  Board  of  Trade  and  of  the  telegraph 
companies  is,  that  this  commercial  information,  starting  with 
the  opening  of  business  in  the  morning,  and  giving  the  trans- 
actions on  the  floors  of  the  exchange,  and  the  fluctuations 
and  changes  in  the  market,  from  minute  to  minute  and  hour 
to  hour,  until  the  close  of  the  business  day,  is  a  private  tele- 
graphic message  sent  by  the  board  to  each  of  the  persons  desig- 
nated in  the  list  furnished  in  the  morning;  and  on  this  theory, 
the  name  of  an  officer  of  the  board  is  added  to  the  informa- 
tion colleoted,  and  sent  to  the  telegraph  company,  as  evidence 
that  the  matter  which  has  been  sent  in  sections  during  the 
day  is  a  telegraphic  dispatch,  sent  by  authority  of  the  Board 
of  Trade  as  its  own  private  message. 

The  appellant  corporation,  the  New  York  and  Chicago  Grain 
and  Stock  Exchange,  is  organized  under  the  laws  of  the  state 
of  Illinois,  for  the  purpose  of  doing  business  in  buying  and 
Belling  grain  on  commission;   and  on  the  29th  of  April,  1885, 
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its  place  of  business  was  at  No.  140  Monroe  Street,  Chicago, 
and  it  had  in  use  at  said  place,  in  its  l-usiness  of  buying  and 
selling  grain  on  commission,  one  Morse  instrument  and  two 
tickers,  which  were  connected  with  the  wires  of  the  Western 
Union  Telegraph  Company,  and  by  means  of  which  the  mar- 
ket information  in  relation  to  the  changes  and  fluctuations  of 
the  market  on  the  Board  of  Trade  of  Chicago  was  transmitted 
and  delivered  to  it  instantaneously  and  continuously  during 
business  hours,  and  which  information  it  was  using  in  and 
about  its  business.  At  and  before  the  time  of  the  filing  of  the 
bill  of  complaint  herein,  the  appellant,  then  being  in  receipt 
of  the  market  information  in  respect  to  the  transactions  on 
the  Board  of  Trade,  demanded  the  continuance  of  such  infor- 
mation, and  offered  to  pay  for  the  same,  and  submit  to  all 
reasonable  requirements  in  relation  thereto.  Appellees,  how- 
ever, insisted  upon  their  right  to  remove  the  telegraphic  in- 
struments, and  sever  the  wire  connecting  its  place  of  business 
with  the  ticker  circuit.  They  threatened  and  were  about  to 
deprive  appellant  of  the  use  of  the  wire  and  instruments,  and 
withhold  from  it  the  market  reports,  and  thereupon  appellant 
exhibited  this  bill  of  complaint;  and  upon  the  ground  the  con- 
templated conduct  and  proceedings  of  appellees,  the  Board  of 
Trade  and  said  telegraph  companies,  would  be  disastrous  to 
its  business,  and  would  produce  irremediable  injury  and  dam- 
age, obtained  a  preliminary  injunction  in  the  circuit  court  of 
Cook  County.  At  a  subsequent  term  of  the  court,  the  cause 
was  heard  on  bill,  answers,  replications,  and  proofs,  and  the 
court  found  that  appellant  was  not  entitled  to  the  relief  prayed 
for  in  its  bill,  and  said  bill  was  dismissed  for  want  of  equity, 
and  a  decree  rendered  against  appellant  for  costs.  This  find- 
ing and  decree  was  afterward  affirmed  in  the  appellate  court 
for  the  first  district,  and  the  cause  is  now  here  on  appeal  from 
the  judgment  of  the  latter  court. 

The  contention  of  the  Board  of  Trade  is,  that  it  is  strictly  a 
private  corporation,  and  that  both  the  individual  and  aggre- 
gate business  of  its  members  is  essentially  private  business, 
and  that  the  market  news  and  statistics  collected  and  com- 
piled at  the  expense  of  the  association  are  the  private  property 
of  the  association,  and  that  it  has  a  legal  right  to  control  such 
market  news  and  statistics,  and  determine  what  telegraphic 
dispatches  touching  the  same  it  will  send  directly  from  the 
floor  of  its  exchange  during  business  hours,  and  to  whom  they 
shall  be   sent,  or   whether  it  will  send  any  such   dispatches 
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whatever.  The  Board  of  Trade  is  a  private  corporation,  and 
it  was  incorporated  for  the  purpose  of  affording  facilities  to  its 
members  in  doing  business  with  each  other.  In  their  trans- 
actions upon  the  floors  of  the  exchange  they  deal  as  principals 
with  each  other,  but  in  respect  to  the  outside  world  they  are 
brokers  and  commission  merchants  for  the  producers,  con- 
sumers, shippers,  and  merchants  whom  they  represent.  For 
many  years  the  board  has  so  used  its  franchises,  and  its  mem- 
bers have  so  conducted  their  business,  as  that  it  has  become 
of  vast  commercial  influence,  and  fixes  the  market  values  of 
grain  and  agricultural  products  for  a  large  territory,  and  the 
fluctuations  in  prices  upon  its  floors  powerfully  affect  the  mar- 
ket prices  of  the  necessaries  of  life  throughout  the  country  and 
the  world.  The  great  power  and  influence  which  the  board 
possesses  in  dictating  market  values  are  owing  to  the  vast 
aggregation  of  products  which  are  drawn  to  its  portals  for  a 
market,  and  are  bought  and  sold  upon  its  floors,  and  which 
pay  tribute  and  toll,  in  the  shape  of  commissions,  to  its  mem- 
bers. The  great  bulk  of  this  business,  —  though  in  form,  and 
as  between  the  members,  the  mere  private  and  individual 
dealings  of  such  members,  —  is  in  reality  the  business  of  the 
numerous  producers,  consumers,  merchants,  and  shippers  for 
and  on  behalf  of  whom  these  members  deal.  A  potential  fac- 
tor in  attracting  this  accumulation  of  business  to  the  halls  of 
the  exchange,  and  in  vesting  the  board  with  this  power  to 
regulate  and  determine  the  market  prices  of  grain  and  provis- 
ions, is  the  fact  that  many  years  ago  the  board  admitted  and 
invited  the  telegraph  companies,  which  are  quasi  public  cor- 
porations, to  the  floors  of  the  exchange,  and  permitted  and 
encouraged  them  to  gather  market  quotations,  showing  the 
changes  and  fluctuations  in  the  prices  of  the  various  products 
as  they  occurred,  and  send  instantaneous  information  from 
the  floors  of  the  board,  by  means  of  telegraph  lines  and  in- 
struments, to  all  the  principal  towns  and  cities,  and  by  means 
of  ticker  circuits  to  the  places  of  business  of  all  persons  de- 
sirous of  such  information,  which  information  was  furnished 
to  all  persons  and  corporations,  without  discrimination,  who 
were  willing  to  receive  and  pay  for  the  same.  In  this  way 
the  business  of  the  country  in  buying  and  selling  agricultural 
products  has  been  brought  under  the  control  of  the  market 
values  for  such  products  as  fixed  and  determined  on  the 
Board  of  Trade,  and  the  business  of  dealing  in  such  products 
has  been  brought  to  conform  to  the  method  of  receiving  instan- 
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taneous  and  continuous  market  reports,  inaugurated,  and  for 
years  persisted  in,  by  the  Board  of  Trade  and  the  telegraph 
companies.  This  market  news  is  a  species  of  property,  and 
if  the  statistics  with  reference  to  the  individual  business  of 
the  members  of  the  association,  and  the  aggregate  business 
of  its  members,  had  from  the  start  been  gathered  and  com- 
piled at  the  expense  of  its  members,  and  for  their  sole  use,  it 
may  be  it  would  have  been  strictly  private  property  held  in 
trust  by  the  board  for  the  use  and  benefit  of  such  members, 
and  wholly  free  from  any  public  interest  therein.  But  the 
board  did  not  so  exercise  its  franchises  and  so  conduct  its 
business,  but  admitted  the  telegraph  companies  to  the  floor 
of  its  exchange,  and  permitted  and  encouraged  them,  from 
day  to  day  and  year  after  year,  to  gather  these  statistics  of 
the  dealings  on  the  board,  and  telegraph  them,  immediately 
as  they  were  made,  throughout  the  land,  to  whomsoever  would 
pay  for  such  imformation,  until  the  business  of  the  country 
had  adapted  itself  to  these  means  and  appliances,  and  the 
point  was  reached  when  the  quotations  upon  the  board  were 
puissant  to  determine  the  market  values  of  the  products  of  the 
country,  and  all  persons  dealing  in  such  products  could  not, 
without  the  knowledge  and  benefit  of  these  immediate  quota- 
tions, intelligently  and  safely  so  deal. 

The  facts  that  the  Board  of  Trade  is  a  private  corporation, 
and  that  the  dealings  between  its  members  are  private  busi- 
ness, such  as  is  transacted  between  dry  goods,  grocery,  and 
commission  merchants,  and  that  the  statistics  of  these  dealings, 
collected  as  we  have  stated,  are  private  property,  are  not 
conclusive  that  such  statistics  are  not  charged  with  a  public 
interest,  and  that  there  is  no  duty  due  the  public  in  respect 
thereto.  In  the  case  of  Munn  v.  People,  94  U.  S.  113,  the 
supreme  court  of  the  United  States  recognized  and  followed 
the  doctrine  that  when  private  property  is  devoted  to  a  public 
use  and  becomes  affected  with  a  public  interest,  it  ceases  to  be 
juris  privati  only,  and  is  subject  to  public  regulation.  The 
court  there  said:  "  Property  does  become  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it  of  public  conse- 
quence, and  affect  the  community  at  large.  When,  therefore, 
nno  devotes  his  property  to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grants  to  the  public  an  interest  in  that 
use.  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus  created." 

Assuming  these  market  quotations  and  reports  are  property, 
A.u.  St.  Kef.,  Vol.  XI.  —8 
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and  the  private  property  of  the  Board  of  Trade,  yet  if  they 
have  been  so  used  by  the  board,  and  by  the  telegraph  compa- 
nies with  the  knowledge  and  consent  of  the  board,  as  to  be- 
come affected  with  a  public  interest,  then  they  are  subject  to 
Buch  public  regulation  by  the  legislature  and  the  courts  as  is 
necessary  to  prevent  injury  to  such  public  interest.  The  doc- 
trine in  question  has  application  both  to  the  property  of  indi- 
viduals and  of  corporations,  and  it  is  therefore  immaterial  that 
any  such  corporation  may  be  a  mere  private  corporation.  If 
the  interest  is  public,  then  it  is  necessarily,  to  all  alike,  com- 
mon to  all,  and  upon  equal  terms.  The  doctrine,  as  applied 
to  the  matter  of  these  market  quotations,  would  forbid  that  a 
monopoly  should  be  made  of  them  by  furnishing  them  to  some 
and  refusing  them  to  others  who  are  equally  willing  to  pay 
for  them  and  be  governed  by  all  reasonable  rules  and  regula- 
tions, and  would  prevent  the  Board  of  Trade  or  the  telegraph 
companies  from  unjustly  discriminating  in  respect  to  the  par- 
ties who  will  be  allowed  to  receive  them. 

The  market  information  here  involved  is  not  collected  by  the 
board  merely  for  the  use  of  the  members  of  the  association. 
For  many  years  it  was  gathered  and  disseminated  by  the  tele- 
graph companies,  and  sent  to  all  alike  who  would  pay  for  it, 
wholly  regardless  of  any  question  of  membership  in  the  board. 
The  change  that  has  been  made  by  section  20  of  rule  4,  in 
respect  to  this  commercial  news  department,  seems  to  be 
more  colorable  than  substantial,  and  appears  to  be  intended 
merely  to  enable  the  board  to  make  a  monopoly  of  such  news. 
At  first  the  telegraph  companies,  by  their  paid  agents,  gath- 
ered the  statistics  and  telegraphed  them  from  the  floors  of  the 
exchange.  Now  the  board  appoints  and  pays  the  agents  who 
collect  the  statistics  and  transmit  them  to  the  central  tele- 
graph office  of  the  Western  Union  Telegraph  Company,  from 
whence  they  are  distributed  to  the  approved  correspondents. 
But  nine  tenths  of  the  expense  of  this  service  of  collecting  the 
market  reports  is  refunded  to  the  board  by  the  telegraph  com- 
pany. 

The  question  here  is  not  one  of  withholding  altogether  in- 
stantaneous quotations  and  information  respecting  the  prices 
at  which  grain  and  provisions  are  being  sold  upon  the  market 
of  the  exchange,  nor  one  of  discriminating  between  its  own 
members  and  such  persons  as  are  not  members,  in  giving 
such  information.  Before  the  board  itself  assumed  to  control 
the  sending  of  this  news,  no  discrimination  was  made  in  dis- 
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tributing  it  between  those  who  were  and  those  who  were  not 
members  of  the  board;  and  since  the  change  was  made  a  very 
large  proportion  of  the  approved  correspondents  are  not  mem- 
bers, and  the  rule  contemplates  that  persons  other  than 
members  should  be  such  correspondents.  The  question  is, 
Can  the  board  so  conduct  its  affairs  for  a  long  term  of  years  as 
to  create  a  standard  market  for  agricultural  products,  and, 
acting  in  concert  or  combination  with  the  telegraph  compa- 
nies, build  up  a  great  system  for  the  instantaneous  and  con- 
tinuous indication  of  that  market  and  its  fluctuations,  until 
the  public  and  all  persons  dealing  in  such  products  conform 
their  business  to  this  system,  and  until,  by  the  usage  and 
custom  of  merchants  thus  advanced  by  the  methods  adopted 
by  the  board  and  telegraph  companies,  such  instantaneous 
market  quotations  become  necessary  to  the  successful  and 
safe  transaction  of  business,  and  until  such  system  has  become 
impressed  and  affected  with  a  public  interest,  and  then  bo 
allowed  to  discriminate  between  persons  and  parties,  and, 
where  all  alike  are  willing  to  conform  to  reasonable  rules  and 
requirements  and  pay  for  the  information  desired,  say  that 
one  shall  and  another  shall  not  have  such  information?  If 
the  board  has  such  right,  and  these  corporations  are  lawfully 
permitted  so  to  do,  then  they  have  the  power  to  create  monopo- 
lies and  dictate  who  shall  deal  in  the  agricultural  products  of 
the  country,  and  at  will  impoverish  or  enrich  merchants, 
shippers,  and  producers. 

It  is  vain  to  say  that  the  ordinary  newspaper  reports  of  the 
state  of  the  market  are  all  that  are  necessary  to  legitimate 
dealers  in  grain  and  provisions.  The  business  of  the  country 
has  outgrown  such  condition,  and  this  very  largely  through 
the  methods  adopted  and  introduced  by  appellees  themselves. 
The  fact  that  fourteen  hundred  persons,  firms,  and  corpora- 
tions are  in  receipt  of  these  instantaneous  market  reports,  and 
are  willing  to  pay  therefor  the  large  fees  and  charges  demanded 
of  them  for  the  receipt  of  the  same,  is  proof  positive  that  a 
business  advantage  is  gained  by  immediate  knowledge  of  the 
condition  of  the  market.  The  persistent  efforts  of  the  Board 
of  Trade  itself  to  control  these  market  reports  are  an  indica- 
tion of  their  estimate  of  their  value. 

We  do  not  wish  to  be  understood  as  holding  that  the  Board 
of  Trade  is  bound  by  law  to  continue  the  business  of  collect- 
ing and  furnishing  to  the  public  market  quotations,  or  that 
it  may  not  voluntarily  abandon  such  business;  but  we  hold 
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that  so  long  as  it  continues  to  carry  it  on,  either  directly  or 
indirectly,  it  must  do  so  without  unjust  discrimination  as  to 
persons,  and  must  furnish  market  quotations  to  all  who  may 
desire  to  obtain  them  for  lawful  purposes,  and  upon  the  same 
terms. 

There  is  no  question  involved  in  this  case  of  gambling  con- 
tracts, or  of  so-called  "bucket-shops."  There  is  no  evidence 
in  the  record  tending  to  show  that  appellant  is  engaged  in  a 
gambling  business  or  dealing  in  "puts"  and  "calls,"  and  it  is 
admitted  that  the  business  it  is  doing  is  not  in  violation  of 
law. 

We  think  the  case  made  by  the  bill  of  complaint  and  the 
proofs  brings  it  within  the  rule  announced  by  the  supreme 
court  of  the  United  States  in  Munn  v.  People,  supra,  and  in 
our  opinion,  it  was  error  in  the  circuit  court  to  dismiss  the 
bill  for  want  of  equity,  and  error  in  the  appellate  court  to 
affirm  the  decree  of  dismissal. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
circuit  court  are  reversed,  and  the  cause  is  remanded  to  the 
circuit  court  for  further  proceedings  in  conformity  with  this 
opinion,  and  with  leave  to  both  parties  to  take  such  further 
testimony  as  they  may  deem  advisable. 


Public  Policy.  —  Under  a  statute  declaring  that  telegraph  companies 
Bhall  receive  dispatches  from  and  for  other  telegraph  lines,  and  from  and  for 
individuals,  and  transmit  them  with  impartiality  and  good  faith,  a  contract 
between  a  telephone  company  and  the  owner  of  telephone  instruments, 
providing  that  the  company  in  the  use  of  the  instruments  shall  discriminate 
as  between  telegraph  companies,. is  void  as  against  public  policy:  State  v. 
Telephone  Co.,  36  Ohio  St.  296;  38  Am.  Rep.  583,  and  note  587;  to  the  same 
effect,  substantially,  is  American  etc.  Tel.  Co.  v.  Connecticut  etc.  Tel.  Co.,  49 
Conn.  352;  44  Am.  Rep.  2~7,  and  note  241-243. 
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[127  Illinois,  207.] 
Tax  Sales  —  Retrospective  Laws.  —  A  statute  declaring  that  hereafter 
no  purchaser  at  a  tax  sale  shall  be  entitled  to  a  deed,  unless  he  has  com- 
plied with  certain  conditions  designated  in  such  statute,  applies  to  sales 
previously  made  for  which  no  deed  has  issued,  and  for  which  the  land- 
owner yet  retains  the  right  of  redemption.  Such  statute  is  not  retro- 
spective, for  it  relates  exclusively  to  acts  to  be  performed  after  its 
passage.     Neither  is  it  void  as  impairing  the  obligation  of  a  contract. 

Bill  to  set  aside  a  cloud  upon  title  arising  from  certain  tax 
sales  and  deeds. 
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Augustus  N.  Gage,  for  the  appellant. 
II.  S.  McCartney,  for  the  appellee. 

Shope,  J.  This  was  a  bill  filed  by  appellees  to  set  aside,  as 
clouds  upon  their  title  to  certain  lots  in  the  city  of  Chicago, 
three  certain  tax  deeds  held  by  appellant.  An  answer  was 
filed  to  so  much  of  the  bill  as  related  to  two  of  said  deeds,  and 
a  demurrer  interposed  to  the  residue  of  the  bill,  which  averred 
the  invalidity  of  the  third  of  said  deeds,  —  which  demurrer 
was  overruled  by  the  court.  Appellant  electing  to  abide  by 
his  demurrer,  the  cause  was  heard  upon  the  issues  presented 
by  the  answer,  and  a  decree  rendered  in  accordance  with  the 
prayer  of  the  bill. 

The  only  questions  here  presented  relate  to  the  overruling 
of  the  demurrer,  and  the  rendering  of  the  decree  upon  the 
allegations  of  the  bill  as  to  the  last  of  said  deeds. 

The  deed  in  controversy  bears  date  March  9,  1881,  and  is 
based  upon  a  sale  for  taxes  made  October  21,  1878,  and  from 
which  redemption  expired  October  21,  1880.  The  bill,  after 
setting  forth  the  title  of  appellees,  alleges  that  defendant 
claims  title  under  said  deed;  that  it  is  void;  that  in  making 
proof  to  the  county  clerk  preliminary  to  its  execution,  appel- 
lant did  not  comply  with  the  law,  for  the  reason  that  the 
affidavit  and  notice  filed  for  that  purpose  (copies  of  which  are 
attached  as  exhibits,  and  made  part  of  the  bill)  are  de/ective, 
and  insufficient  in  law  to  authorize  the  making  of  said  deed. 
Specific  objections  thereto  are  alleged,  among  which  is  that 
no  notice  was  shown  to  have  been  given  to  the  owner  of  the 
lots,  or  proof  filed  that  upon  diligent  inquiry  he  orthey  could 
not  be  found  in  the  county,  etc. 

The  question  is  fairly  presented  by  the  bill  and  demurrer 
thereto,  whether,  in  respect  of  this  particular  deed,  service  of 
notice  upon  the  owners  of  or  parties  interested  in  the  land  or 
lots  must  be  shown,  or  that  upon  diligent  inquiry  he  or  they 
could  not  be  found  in  the  county,  or  that  some  person  in  the 
actual  occupancy  of  the  premises,  as  tenant  of  the  owner,  or 
holding  possession  under  him  or  them,  was  served  with  notice, 
must  be  made  to  appear  by  the  affidavits  filed,  before  the  clerk 
could  lawfully  execute  the  deed.  That  compliance  with  the 
statute  is  a  prerequisite  to  the  making  of  a  valid  tax  deed  has 
been  so  repeatedly  held  that  no  discussion  thereof  is  neces- 
sary: Ilolbrook  v.  Fellows,  38  111.  440;  Gage  v.  Bailey,  100  Id. 
530;  Frew  v.  Taylor,  106  Id.  159. 
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The  difficulty  arises  in  determining  what  were  the  require- 
ments in  this  particular  instance.  What  the  notice  must  con- 
tain, upon  whom  and  when  it  is  to  be  served,  with  the  manner 
of  service,  is  prescribed  by  section  216  of  the  revenue  act;  and 
if  that  section,  as  amended  by  the  act  of  the  legislature  of 
May  31,  1879  (in  force  July  1,  1879),  is  to  control  in  this  case, 
it  is  substantially  conceded,  as  it  must  be,  that  the  demurrer 
wa-=  properly  overruled. 

The  requirements  of  the  section  as  amended,  not  included 
in  the  act  in  force  at  the  date  of  such  sale,  are,  that  service  of 
notice  shall  be  had  upon  '"the  owner  of  or  parties  interested 
in  said  land  or  lot,  if  they  can,  upon  diligent  inquiry,  be  found 
in  the  county,"  etc.  Provision  is  made  for  publication  incase 
the  land  or  lot  is  unoccupied,  or  the  person  in  whose  name 
it  is  assessed,  or  the  owners  or  parties  interested  therein,  can- 
not be  found  in  the  county,  or  if  the  owners,  etc.,  are  unknown 
to  the  purchaser  or  his  assignee,  publication  may  be  made,  as 
to  them,  as  unknown  owners,  etc.  No  service  of  notice,  by 
publication  or  otherwise,  upon  the  owners,  was  shown  by  the 
affidavit  filed,  nor  was  it  shown  that  upon  diligent  inquiry 
they  could  not  be  found  in  the  county.  ' 

It  is  insisted  that  the  sale  occurring  October  21,  1878,  the 
law  then  in  fcrce  will  control  in  the  subsequent  proceedings 
necessary  to  maturing  the  tax  title,  and  therefore  no  notice  to 
the  owner  was  required  to  be  shown  as  a  prerequisite  to  the 
making  of  the  deed.  We  are  of  opinion  that  the  section  of 
the  act  of  1879  was  intended  to  take  effect  in  prxsenti  as  to 
all  notices  served  or  to  be  served  thereafter,  and  to  apply  to 
all  purchasers  at  tax  sales,  and  their  assignees,  irrespective 
of  when  the  sale  for  taxes  was  made.  This  is,  we  think,  the 
clear  import  of  the  language  employed.  The  provision  is  not 
in  respect  of  sales  thereafter  to  be  made,  but  is,  that  "  here- 
after no  purchaser,  or  assignee  of  any  such  purchaser,  of  any 
land  or  lot,  for  taxes,  etc.,  at  any  sale,"  etc.,  shall  be  entitled 
to  a  deed  until  he  shall  have  complied  with  the  conditions 
prescribed  in  that  section  of  the  statute.  The  amended  act 
applied  to  all  steps  to  be  taken  after  it  went  into  effect,  and 
which  could  be  performed  according  to  its  requirements.  Nor 
does  this  construction  give  the  act  a  retrospective  operation, 
as  seems  to  be  supposed.  The  rule  undoubtably  is,  that  a 
retrospective  effect  will  not  be  given  to 'the  statute  unless  the 
legislative  intent  that  it  shall  so  operate  is  clearly  manifested. 
But  no  such  effect  is  sought  to  be  given  this  statute.     The 
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legislature,  for  the  better  protection  of  those  having  the  right 
of  redemption,  required  that  notice  be  served  upon  the  owner, 
if  to  be  found  in  the  county,  at  least  three  months  before  the 
expiration  of  redemption.  No  other  change  affecting  the  right 
of  the  purchaser  or  holder  of  the  certificate  of  purchase  is 
wrought  by  this  amendment.  It  in  no  way  affects  or  applies 
to  the  sale,  or  any  of  the  precedent  steps  in  the  proceeding, 
lawful  under  the  former  statute,  but  relates  exclusively  to  acts 
to  be  performed  by  the  purchaser,  or  his  assignee,  subsequent 
to  its  taking  effect,  and  by  the  performance  of  which  his  in- 
choate right  in  the  land,  under  his  certificate  of  purchase, 
might  ripen  into  a  title.  These  requirements — of  giving  no- 
tice of  the  sale,  when  redemption  will  expire,  and  making 
proof  thereof  to  the  clerk  —  are  in  the  nature  of  remedies  to  be 
pursued  by  the  purchaser  or  holder  of  the  certificate  of  pur- 
chase to  mature  and  perfect  his  title  to  the  land  under  the  tax 
sale.  As  to  all  these  acts,  which  could  be  performed  by  the 
purchaser,  or  his  assignee,  after  the  statute  became  in  force, 
it  would  necessarily  operate  prospectively:  Bac.  Abr.,  Stat- 
ute 9. 

The  cases  of  Stamposki  v.  Stanley,  109  111.  210,  and  People 
v.  Thatcher,  95  Id.  109,  are  not  in  point.  Those  cases  would 
be  authority  for  the  contention  of  counsel  if  the  time  of  re- 
demption had  expired  in  this  case  prior  to  the  act  of  1879 
going  into  effect,  or  if  sufficient  time  had  not  intervened  be- 
tween that  act  becoming  the  law  and  the  expiration  of  re- 
demption in  which  to  give  the  prescribed  notice.  Here  no 
such  question  arises,  the  act  as  amended  having  been  in  force 
more  than  a  year  before  the  notice  was  required  to  be  given. 

For  the  same  reason,  the  position  of  counsel  that  the  act  of 
1879,  if  held  applicable  to  this  case,  would  be  void,  as  impair- 
ing the  obligation  of  the  contract  between  the  state  and  the 
purchaser  at  the  tax  sale,  is  not  well  taken.  It  is  clearly 
competent  for  the  legislature,  in  its  discretion,  to  regulate  or 
change  the  methods  of  conducting  the  public  business,  and  to 
impose  such  restrictions  and  conditions  upon  those  having 
contracts  with  the  state  as  public  policy  may  demand,  al- 
though such  restrictions,  conditions,  or  changes  may  require 
the  observance  of  new  forms  by  the  public  officers  or  by  the 
party  to  the  contract.  The  exercise  of  such  power  is.  in  effect, 
the  same  as  that  which  may  be  exercised  in  respect  of  reme- 
dies for  the  enforcement  of  contracts,  which,  within  the  limi- 
tation  that  the   right   itself  shall   not  be  impaired,   is  to  be 
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regarded  as  within  the  legislative  control:  Cooley's  Constitu- 
tional Limitations,  5th  ed.,  350,  443,  and  cases  cited. 

A  law  which  would  deprive  the  party  of  all  legal  remedy,  or 
impose  impossible  conditions  to  the  assertion  of  his  right,  would 
necessarily  be  void.  The  power  of  the  legislature  over  the  sub- 
ject under  consideration  is  necessarily  subject  to  the  limita- 
tion that  every  provision  of  substantial  benefit  in  the  contract 
must  be  preserved.  No  new  condition  could  be  imposed  re- 
quiring the  payment  of  additional  consideration,  or  that  would 
hinder  or  prevent  the  purchaser  or  his  assigns  from  acquiring 
title  or  extending  the  time  of  redemption:  GauWs  Appeal,  33 
Pa.  St.  94;  Cooley  on  Taxation,  369,  par.  11.  But  the  change 
made  by  the  legislature  in  no  way  interfered  with  the  rights 
under  the  contract.  The  rights  of  the  land-owner  are  not 
enlarged,  or  those  of  the  holder  of  the  tax  certificate  dimin- 
ished. He  is  required  simply  to  comply  with  the  new  forms, 
to  serve  notice  upon  a  party  upon  whom  service  was  not  before 
required  by  law,  and  ample  time  is  given  for  compliance.  By 
the  observance  of  this  formality,  his  rights  are  preserved  to 
him  unimpaired.  This  in  no  way  impairs  the  obligation  of 
his  contract:  State  v.  Hundhausen,  24  Wis.  196. 

From  what  has  been  said,  it  is  apparent  that,  in  our  opinion, 
the  act  of  1879  was  applicable,  and  the  holder  of  the  certificate 
of  purchase  was  required  to  give  the  notice  therein  prescribed, 
and  make  proof  thereof  as  required  by  the  2 1 7th  section  of  the 
revenue  act;  and  not  having  done  so,  the  deed  was  properly 
held  void. 

The  decree  will  therefore  be  affirmed. 


Statutes.  —  A  retrospective  construction  of  a  statute  is  never  allowable, 
unless  the  intent  that  it  shall  so  operate  appears  plainly  upon  its  face,  and 
this  rule  applies  even  to  remedial  statutes:  Richmond  v.  Henrico  County,  83 
Va.  204.     See  cases  cited  in  the  opinion  of  the  principal  case. 
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Insurance.  —  If  Proofs  of  Loss  are  Served  and  Retained  by  an  In- 
surance Company  without  Objection,  and  the  company  refuses  to 
'pay  the  loss  upon  some  other  grounds  than  defects  in  the  proofs,  all 
further  performance  of  the  conditions  in  relation  to  proofs  of  loss  is 
waived,  and  the  company  is  estopped  from  making  any  formal  objections 
to  the  proofs. 

Insurance  —  General  Agents,  Who  are.  — One  representing  an  insurance 
company  in  a  particular  locality,  and  supplied  with  blank  policies  prop- 
erly signed  by  the  company,  which  he  is  authorized  to  fill  up,  counter- 
sign, and  deliver  to  the  assured,  i3  a  general  agent  in  the  matter  of 
soliciting  and  accepting  risks  and  agreeing  upon  a  settlement  of  terms 
of  insurance,  and  carrying  such  agreement  into  effect  by  the  issuing  of 
policies. 

A  General  Agent  of  an  Insurance  Company  will  be  Presumed  to 
Possess  competent  authority  to  stipulate  for  an  insertion  in  an  insur- 
ance contract  of  a  clause  relating  to  the  occupancy  of  the  buildings  to 
be  insured. 

Insurance  —  Limitation  of  Powers  of  Agents.  —  A  conditicn  in  a  policy 
of  insurance  that  "  it  is  further  understood  and  made  a  part  of  this  con- 
tract that  the  agent  of  this  company  has  no  authority  to  waive,  modify, 
or  strike  out  of  this  policy  any  of  its  printed  conditions,"  doe3  not  have 
the  effect  of  limiting  the  power  of  an  agent  of  a  company  to  make  an 
agreement  before  the  issuing  of  the  policy,  that  it  shall  contain  a  condi- 
tion permitting  the  building  insured  to  remain  vacant  a  specified  length 
of  time,  without  constituting  a  breach  of  the  policy.  The  condition  in 
question  is  merely  a  limitation  upon  the  powers  of  the  agent  to  waive  or 
modify  the  terms  of  a  policy  after  it  has  been  issued. 

Insurance. — General  Agent  of  Insurance  Company  may  Delegate 
his  Power  to  a  Clerk,  Assistant,  or  Subagent  to  the  extent  of 
authorizing  the  latter  to  agree  that  a  policy  to  be  issued  shall  contain  a 
condition  permitting  the  buildings  insured  to  remain  vacant  for  a 
period  not  exceeding  thirty  days  without  notice  to  thu  insurer. 

Insurance.  —  A  Statute  may  Make  Foreign  Insurance  Companies  Re- 
sponsible for  the  Acts  of  those  who  assume  to  aid  them  in  the  trans- 
action of  their  business,  and  this  is  the  effect  of  the  statute  of  the  state 
of  Illinois  declaring  that  "the  term  'general  agent'  used  in  this  section 
shall  include  an  acknowledged  agent,  surveyor,  broker,  or  any  other 
person  or  persons  who  shall  in  any  way  aid  in  transacting  the  insurance 
business  of  any  insurance  company  not  incorporated  by  the  laws  of  this 
state." 

Insurance—  Reformation  of  Policy.  —  Where  a  clerk  of  a  general  agent 
of  an  insurance  corporation  agreed  with  an  illiterate  man  to  issue  him  a 
policy  which  should  contain  a  condition  that  the  buildings  insured  might 
remain  vacant  and  unoccupied  thirty  days  without  notice  to  the  insurer, 
and  such  clerk  delivered  a  policy  to  the  insured  which  he  represented  as 
containing  the  stipulation  agreed  upon,  but  which  in  fact  contained  a 
condition  that  if  the  buildings  insured  became  unoccupied  without  the 
consent  of  the  company's  indorsement  thereon,  the  policy  should  become 
void,  it  was  held,  after  a  loss  had  occurred,  that  a  suit  might  be  main- 
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tained  to  reform  the  policy  bo  as  to  conform  it  to  the  agreement  made 
with  the  assured  before  its  issuance,  and  that  a  recovery  might  be  had  in 
the  same  suit  upon  the  policy  as  thus  reformed. 

Bill  in  chancery  for  the  reformation  of  a  policy  of  insur- 
ance, and  for  a  decree  for  the  amount  of  loss  sustained  by  the 

assured.     Decree  in  favor  of  the  complainant. 

Baker,  McNulty,  and  Baker,  for  the  appellant. 
Wise  and  Davis,  for  the  appellee. 

Bailey,  J.  This  was  a  bill  in  chancery,  brought  by  Stephen 
Ruckman  against  the  Continental  Insurance  Company  of  the 
city  of  New  York,  praying  for  the  reformation  of  a  policy  of 
insurance,  and  for  a  decree  for  the  amount  of  the  complain- 
ant's loss  and  damage  by  fire  to  the  property  insured.  The 
policy  in  question  bore  date  March  24,  1884,  and  insured  the 
complainant,  for  the  term  of  three  years,  against  loss  or  dam- 
age by  fire,  in  the  sum  of  four  hundred  dollars  on  his  one- 
story,  frame,  shingle-roof  dwelling-house,  and  six  hundred 
dollars  on  his  log  barn,  situate  in  St.  Charles  County,  Mis- 
souri. The  following  facts  shown  by  the  complainant's  evi- 
dence are  in  no  way  contradicted:  — 

The  policy  was  obtained  by  the  complainant  from  the  de- 
fendant through  the  agency  of  one  Milne,  an  employee  of 
Whipple  and  Smiley,  the  defendant's  local  agents  at  Alton, 
Illinois.  On  the  day  next  prior  to  the  date  of  the  policy, 
Milne  came  to  the  complainant  at  his  place  in  St.  Charles 
County,  Missouri,  and  solicited  said  insurance.  The  com- 
plainant expressed  a  willingness  to  take  out  a  policy  on  said 
buildings,  but  told  Milne  that  he  expected  to  have  them 
rented,  and  that  sometimes  they  might  be  vacant  five,  ten,  or 
fifteen  days,  and  asked  him  if  that  would  make  any  differ- 
ence with  the  insurance.  Milne  assured  him  that  if  they  did 
not  remain  vacant  to  exceed  thirty  days,  the  insurance  would 
not  be  affected,  and  agreed  that  the  policy  should  so  provide; 
but  that  if  the  vacancy  should  continue  for  a  longer  period,  it 
would  be  necessary  for  the  complainant  to  notify  the  com- 
pany, and  get  a  permit  for  a  further  period  of  thirty  days. 
On  these  terms,  the  complainant  agreed  to  take  the  policy. 
The  next  day  he  went  to  the  office  of  Whipple  and  Smiley  for 
the  policy,  and  found  Milne  there  alone,  no  other  person  being 
in  the  office.  Milne  thereupon  took  a  blank  policy,  filled  it 
up,  and  delivered  it  to  the  complainant,  and  received  from 
him  the  premium.     The  complainant  is  an  illiterate  man,  not 
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being  able  to  read  or  write,  and  that  fact  was  known  to  Milne 
at  the  time  he  filled  up  and  delivered  the  policy.  On  receiv- 
ing it,  the  complainant  asked  Milne  whether  the  clause  in 
relation  to  the  vacancy  of  the  buildings  was  in  it,  and  was 
told  by  him  that  it  was;  and  the  complainant  had  no  knowl- 
edge that  the  contrary  was  the  fact  until  after  the  destruction 
of  the  buildings  by  fire. 

In  point  of  fact,  the  condition  agreed  upon  was  not  in  the 
policy,  but  among  its  conditions  was  one  providing  that  if  the 
buildings  insured  became  unoccupied  without  the  consent  of 
the  company  indorsed  thereon,  the  policy  should  be  void.  A 
tenant,  who  went  into  possession  March  1,  1885,  continued  to 
occupy  the  premises,  using  the  house  for  a  dwelling  and  the 
barn  for  keeping  therein  his  domestic  animals,  his  hay,  and 
other  personal  property,  until  October  21,  1886,  at  which  date 
he  moved  out  of  the  house,  leaving  it  unoccupied,  and  moved 
into  another  house  about  a  quarter  of  a  mile  distant  there- 
from. On  the  first  day  of  November,  1886,  the  house  and 
barn  were  both  destroyed  by  fire,  the  house  at  that  time  re- 
maining unoccupied,  the  former  tenant,  however,  still  retain- 
ing the  key  to  the  barn,  which  he  kept  locked,  and  having 
therein  a  load  of  hay,  a  hay-frame,  twelve  bushels  of  potatoes, 
and  some  lumber.  Proofs  of  loss  were  furnished  by  the  com- 
plainant to  the  insurance  company,  showing  that  the  house 
was  unoccupied  at  the  date  of  the  loss;  and  the  defendant 
thereupon  refused  to  pay  the  loss,  basing  its  refusal  upon  the 
alleged  breach  of  the  condition  of  the  policy  relating  to  the 
occupancy  of  the  buildings. 

The  cause  was  heard  on  pleadings  and  proofs,  and  a  decree 
rendered  reforming  the  policy  by  inserting  therein  a  provision 
that  the  buildings  insured  might  remain  vacant  and  unoccu- 
pied thirty  days,  but  no  longer,  without  notice  to  the  defendant, 
and  also  decreeing  that  the  defendant  pay  the  complainant, 
within  ten  days,  the  sum  of  $1,049.50,  with  legal  interest 
thereon  from  the  date  of  the  decree,  together  with  costs  of 
suit,  and  that,  in  default  of  such  payment,  execution  issue 
therefor.  From  this  decree  the  defendant  appealed  to  the 
appellate  court,  where  said  decree  was  affirmed,  and,  by  a 
further  appeal,  the  defendant  has  brought  the  record  to  this 
court. 

It  is  urged  as  a  ground  for  the  reversal  of  the  decree  that 
the  complainant  failed  to  perform  the  condition  of  the  policy 
in  relation  to  preliminary  proofs  oi'  loss.      It  is   not   disputed 
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that  proofs  were  served  consisting  of  a  statement  in  relation 
to  the  circumstances  of  the  loss,  made  by  the  complainant 
under  oath,  and  a  certificate  by  a  justice  of  the  peace  residing 
in  the  vicinity  of  the  buildings  destroyed.  It  may  be  that 
these  proofs  failed  in  some  particulars  to  answer  all  the  re- 
quirements of  the  policy;  but  whether  they  did  or  not  is 
wholly  immaterial,  since  the  defendant,  on  receiving  the 
proofs,  instead  of  pointing  out  the  deficiencies  therein,  and 
requiring  a  further  statement  and  certificate,  refused  to  pay 
the  loss,  placing  its  refusal  wholly  upon  the  ground  that  the 
condition  prohibiting  a  vacancy  of  the  buildings  without  no- 
tice and  consent  had  been  broken.  Where  proofs  of  loss  are 
served,  and  retained  by  the  insurance  company,  without  ob- 
jection, and  the  company  refuses  to  pay  the  loss,  placing  its 
refusal  upon  some  ground  other  than  defects  in  the  proofs, 
any  further  performance  of  the  condition  in  relation  to  proofs 
is  waived,  and  the  company  is  estopped,  when  sued  on  its 
policy  for  the  loss,  to  make  any  formal  objections  to  the 
proofs:  Lycoming  Fire  Ins.  Co.  v.  Dunmore,  75  111.  14;  Wil- 
liamsburg City  Fire  Ins.  Co.  v.  Cary,  83  Id.  453;  German  Ins. 
Co.  v.  Ward,  90  Id.  550;  Phoenix  Ins.  Co.  v.  Tucker,  92  Id.  64; 
34  Am.  Rep.  106;  Grange  Mill  Co.  v.  Western  Assurance  Co., 
118  111.  396;  Scammon  v.  Commercial  Ins.  Co.,  20  111.  App. 
500. 

The  ground,  however,  for  a  reversal  of  the  decree  upon  which 
reliance  is  chiefly  placed  by  the  defendant  is,  that  Milne  was 
not  the  defendant's  agent,  and  had  no  authority  to  stipulate 
on  its  behalf  for  a  clause  in  the  policy  permitting  the  build- 
ings insured  to  become  and  remain  vacant  and  unoccupied  for 
thirty  days  without  invalidating  the  insurance.  The  conten- 
tion is,  that  Milne  was  merely  an  agent  or  employee  of  Whip- 
ple and  Smiley,  and  that  the  maxim,  Delegatus  nan  potest 
delegare,  applies.  Whipple  and  Smiley,  though  representing 
their  principal  in  a  particular  locality  or  within  a  limited  ter- 
ritory, and  therefore  called  local  agents,  were  in  fact  general 
agents  of  the  defendant  in  the  matter  of  issuing  policies. 
They  were  not  only  appointed  agents,  but  supplied  with  blank 
policies  properly  signed  by  the  company,  which  they  were  au- 
thorized to  fill  up,  countersign,  and  deliver  to  the  assured. 
The  rule  is  well  established  that  this  constituted  them  the 
general  agents  of  the  insurers  in  the  matter  of  soliciting  and 
accepting  risks,  agreeing  upon  and  settling  the  terms  of  in- 
surance,  and   carrying    the    same   into   effect   by  issuing  the 
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policies:  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  6;  Georgia 
Home  Ins.  Co.  v.  Kinnier's  Adm'x,  28  Gratt.  88;  Viele  v.  Ger- 
mania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83;  Carroll  v.  Charter 
Oak  Ins.  Co.,  40  Barb.  292;  JEtna  Ins.  Co.  v.  Maguire,  51  111. 
342;  May  on  Insurance,  sec.  126. 

Whipple  and  Smiley,  possessing  as  they  did  the  powers  of 
general  agents  in  the  matter  of  making  contracts  of  insurance 
and  issuing  policies,  will  be  presumed  to  have  possessed  com- 
petent authority  to  stipulate  for  the  insertion,  in  the  insurance 
contract  with  the  complainant,  of  the  clause  in  question,  re- 
lating to  the  occupancy  of  the  buildings  to  be  insured.  Such 
stipulation  was  clearly  within  the  apparent  purview  of  their 
agency,  and  unless  there  were  limitations  upon  their  authority 
of  which  the  complainant  had  notice  at  the  time  the  contract 
was  made,  the  defendant  cannot  now  set  up  want  of  authority 
in  them. 

But  it  is  said  that  the  complainant  was  notified  by  the 
terms  of  the  policy  which  he  received  that  no  agent  of  the  in- 
surance company  had  authority  to  enter  into  a  contract  of 
insurance  upon  any  other  terms  or  conditions  than  those  em- 
bodied in  the  blank  policies  furnished  by  the  defendant  to 
Whipple  and  Smiley.  Those  blanks,  it  is  true,  contained  the 
following  condition:  ''It  is  further  understood  and  made  a 
part  of  this  contract  that  the  agent  of  this  company  has  no 
authority  to  waive,  modify,  or  strike  from  this  policy  any  of  its 
printed  conditions."  That  this  clause  cannot  have  the  effect 
here  contended  for,  is  apparent  from  either  of  two  considera- 
tions. At  the  time  the  contract  of  insurance  was  agreed  upon, 
which  was  the  day  next  prior  to  the  delivery  of  the  policy,  the 
complainant,  so  far  as  the  evidence  shows,  had  no  notice  that 
any  such  clause  was  contained  in  the  company's  blanks.  And 
it  is  doubtful  whether  even  the  delivery  of  the  policy  to  him 
was  notice  of  its  contents,  when  that  fact  is  taken  in  connec- 
tion with  his  inability  to  read  it,  and  Milne's  assurance  that  it 
was  draughted  in  accordance  with  the  contract.  The  other 
reason  is,  that  the  clause  above  quoted,  when  the  printed  con- 
ditions of  the  policy  are  subjected  to  the  strict  rule  of  interpre- 
tation which  properly  applies  to  them,  neither  is  nor  purports 
to  be  a  limitation  upon  the  power  of  the  company's  agents  in 
agreeing  upon  and  settling  the  terms  of  the  contract  of  insur- 
ance. It  is  a  limitation  upon  powers  of  agents  to  waive,  mod- 
ify, or  strike  from  the  policy  any  of  its  printed  conditions.  A 
waiver  is  the  voluntary  vie!  Hug  up  by  a  party  of  some'  exist- 
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ing  right,  but  until  the  contract  is  consummated,  the  company 
has  no  rights  which  are  susceptible  of  waiver,  nor  can  any  con- 
dition be  properly  said  to  be  modified  or  stricken  from  a  policy 
until  there  is  a  policy;  that  is,  until  after  the  terms  of  the  con- 
tract have  been  agreed  upon  and  the  policy  issued.  Clearly, 
the  clause  in  question  was  intended  as  a  limitation  upon  the 
powers  of  agents  to  waive  or  modify  the  terms  of  a  policy  after 
it  had  been  issued,  and  not  upon  their  power  to  agree  upon 
and  settle  the  terms  of  the  policy  prior  to  its  issue. 

Whipple  and  Smiley  being  general  agents,  could  they  em- 
ploy Milne  to  perform  the  duties  of  their  agency,  and  make 
his  acts  binding  on  the  defendant?  The  facts  are,  that  Whip- 
ple was  a  gentleman  advanced  in  years,  who  gave  but  little 
attention  to  the  duties  of  the  agency.  Smiley  was  an  employee 
in  the  Alton  National  Bank,  and  during  banking  hours  his 
duties  usually  required  his  attendance  at  the  bank.  Under 
these  circumstances,  Milne  was  employed  by  the  firm  to  as- 
sist them  in  their  insurance  business.  He  did  the  general 
office-work,  kept  the  books  of  the  firm,  conducted  their  corre- 
spondence, received  the  premiums  paid  at  the  office,  and  to 
some  extent  collected  those  which  were  paid  elsewhere;  filled 
up  policies,  all  except  countersigning;  and  the  evidence  tends 
to  show  that  whenever  he  could  he  acted  as  solicitor  for  the 
firm  in  procuring  insurance,  and  that  when  he  had  negotiated 
a  policy  with  any  particular  person,  and  expected  him  to  call 
for  it,  he  would  so  inform  the  firm,  and  a  blank  policy  duly 
countersigned  would  be  left  with  him,  to  be  by  him  filled  up 
and  delivered.  The  employment  of  Milne  by  the  firm,  and 
the  general  nature  of  his  duties,  seem  to  have  been  known  to 
the  defendant,  as  the  defendant's  state  agent  is  shown  to  have 
frequently  visited  the  office  of  the  firm  while  Milne  was  in  its 
employ. 

As  to  whether,  under  these  circumstances,  general  agents 
can  delegate  their  authority  so  as  to  bind  their  principal  by 
the  acts  of  their  subagent,  the  authorities  are  not  altogether 
agreed.  The  position  taken  by  defendant's  counsel  which  is 
entitled  to  most  consideration  is,  that  agents  to  whom  is  com- 
mitted duties  which  require  the  exercise  of  judgment  and  dis- 
cretion cannot  delegate  their  authority,  for  the  reason  that 
such  agency  is,  from  its  nature,  personal,  the  principal  having 
contracted  for  the  personal  skill  and  judgment  of  the  agents 
selected.  In  support  of  this  view,  we  are  cited  to  a  very  able 
discussion  in  McClurc  v.  Mississippi  Valley  Ins.  Co.,  4  Mo.  A  pp. 
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148,  where  it  is  held  that  a  general  agent,  with  power  to  issue 
policies  of  insurance,  the  signing  and  delivery  of  which  involve 
passing  upon  the  character  of  risks,  and  consequently  call  for 
the  exercise  of  discretion  and  judgment,  cannot  delegate  his 
powers  as  such  agent  to  another. 

Without  expressing  any  dissent  from  the  doctrine  of  that 
decision  and  others  which  take  a  similar  view,  we  are  of  the 
opinion  that  the  present  case  falls  within  a  quite  different  rule. 
Jn  that  case,  the  question  was,  whether  any  valid  policy  had 
been  issued  by  the  defendant  to  the  plaintiff.  The  acts  there 
challenged  as  having  been  performed  by  virtue  of  a  delegated 
authority  embraced  the  passing  upon  the  character  and  desira- 
bility of  the  risk,  and  its  acceptance  on  behalf  of  the  insurer, — 
acts  clearly  involving  the  exercise  of  discretion  and  judgment. 
In  the  present  case,  no  question  is  raised  as  to  the  validity  of 
the  policy  as  issued.  No  fault  is  found  with  the  character  of 
the  risk,  nor  is  the  validity  of  Milne's  acts  by  which  it  was 
accepted  and  the  policy  executed  in  any  way  challenged.  The 
defendant  received  the  premium,  and  keeps  it,  and  proceeds 
upon  the  assumption  that  the  policy  was  properly  issued,  and 
correctly  embraces  the  terms  of  a  valid  contract  of  insurance 
with  the  complainant.  The.  defense  is  based  solely  upon  an 
alleged  breach  of  one  of  the  conditions  of  the  policy,  and  the 
question  raised  involving  a  consideration  of  Milne's  authority 
to  bind  the  defendant  relates  merely  to  the  clause  as  to  the 
occupancy  of  the  buildings  which  he  agreed  to  insert  in  the 
policy.  We  have  to  determine,  then,  whether  Whipple  and 
Smiley  could  propeny  delegate  their  authority  to  Milne  to 
that  extent  only,  no  other  question  as  to  the  delegation  of 
their  authority  being  in  issue.  We  are  unable  to  see  that  this 
was  a  matter  specially  calling  for  the  exercise  of  discretion  or 
judgment.  The  complainant's  buildings,  so  far  as  the  ques- 
tion of  non-occupancy  was  concerned,  differed  in  no  material 
respect  from  all  other  buildings  similarly  situated. 

The  case  comes  more  nearly  within  the  principle  of  Bodine 
v.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117;  10  Am.  Rep.  566. 
There  the  original  policy  provided  that  no  insurance,  original 
or  continued,  should  be  binding  until  the  actual  payment  of 
the  premium.  The  defense  was  based  upon  the  non-payment 
of  the  premium  upon  a  renewal  receipt,  and  the  plaintiff's 
claim  was  that  the  clerk  of  the  insurance  agent  who  delivered 
to  him  the  receipt  waived  the  prepayment  of  the  premium. 
The  only  question  was  as  to  the  authority  of  the  clerk  to  make 
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such  waiver.  He  was  the  son  of  the  insurance  agent,  and  had 
for  several  years  been  assisting  his  father  in  his  insurance 
business,  among  other  things  by  procuring  policies  and  re- 
newal receipts  from  the  company,  and  delivering  them  to  the 
insured.  In  various  cases,  including  the  one  in  question,  he 
had,  with  the  presumed  consent  and  authority  of  his  father, 
waived  the  prepayment  of  premiums.  Such  delegation  of 
authority  was  held  to  be  proper,  upon  the  principle  that  the 
act  of  the  clerk  was  the  act  of  the  agent,  binding  on  the  com- 
pany just  as  effectually  as  if  it  were  done  by  the  agent  id 
person.  The  doctrine  of  the  foregoing  case  was  cited  with 
approval  by  this  court  in  Eclectic  Life  Ins.  Go.  v.  Fahrenkrug, 
68  111.  463;  see  also  Lingenfelter  v.  Phosnix  Ins.  Co.,  19  Mo. 
App.  252. 

In  the  present  case  the  act  of  Milne  by  which  he  agreed  to 
insert  in  the  policy  the  clause  in  question  relating  to  the  non- 
occupancy  of  the  buildings  may  be  regarded  as  the  act  of 
Whipple  and  Smiley,  and  therefore  binding  on  the  company 
the  same  as  though  they  had  made  the  agreement  themselves. 
The  fact  that  they  knew  nothing  of  the  agreement,  and  gave 
no  actual  assent  to  it,  is  immaterial,  so  long  as  it  was  within 
the  apparent  purview  of  their  powers  as  agents,  and  also 
within  the  apparent  purview  of  Milne's  employment  as  their 
clerk  and  assistant. 

But  there  is  another  and  we  think  a  conclusive  reason  why 
the  agreement  of  Milne  must  be  held  to  be  binding  on  the 
defendant.  The  defendant  is  an  insurance  company  organ- 
ized under  the  laws  of  the  state  of  New  York,  and  doing  busi- 
ness by  its  agents  in  this  state  under  and  by  virtue  of  our 
statute  in  relation  to  such  companies.  The  twenty-third  sec- 
tion of  the  statute  in  relation  to  fire  insurance  companies,  after 
fixing  and  defining  the  terms  and  conditions  upon  which  in- 
surance companies  organized  under  the  laws  of  other  states 
may  take  risks  or  transact  insurance  bu.-h.jss  by  their  agent 
or  agents  i;i  this  state,  provides  as  follows:  "'  The  term  'agent,' 
or  'agents,'  used  in  this  section,  shall  inch: ■!<■  an  acknowledged 
agent,  surveyor,  broker,  or  any  other  person  or  persons  who 
shall,  in  any  manner,  aid  in  transacting  the  insurance  busi- 
ness of  any  insurance  company  not  incorporated  by  the  laws 
of  this  state":  1  Starr  and  Curtis's  Stats.  1322.  The  general 
assembly,  having  power  to  impose  upon  foreign  insurance 
companies  coming  into  this  state  to  do  business  such  reason- 
able  terms   and    conditions  as  it   saw   fit,  had  an   undoubted 
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right  to  make  such  companies  responsible,  not  only  for  the 
acts  of  those  who  are  in  fact  their  agents,  but  of  those  who 
assume  to  act  as  their  agents  and  in  fact  aid  them  in  the  trans- 
action of  their  insurance  business.  That  such  was  the  inten- 
tion of  the  statute  seems  too  plain  to  admit  of  doubt.  We 
placed  this  construction  upon  said  statute  in  People  v.  People's 
Ins.  Exchange,  126  111.  466. 

Similar  statutes  have  been  upheld  in  other  states,  and  have 
there  received  the  same  construction  we  are  disposed  to  place 
upon  our  own.  A  statute  of  Wisconsin  provided  that  who- 
over  solicited  insurance  on  behalf  of  an  insurance  company, 
or  made  any  contract  of  insurance,  or  in  any  manner  aided 
or  assisted  in  making  such  contract,  or  transacted  any  busi- 
ness for  the  company,  should  be  held  to  be  an  agent  of  such 
company  to  all  intents  and  purposes.  In  Schomer  v.  Hekla 
Fire  Ins.  Co.,  50  Wis.  575,  the  court,  in  construing  said  stat- 
ute, say:  "The  obvious  intention  of  the  legislature  is  to 
make  an  insurance  company  responsible  for  the  acts  of  the 
person  who  assumes  really  to  represent  and  act  for  it  in  these 
particulars,  and  to  change  the  rule  of  law  that  the  insured 
must  at  his  peril  know  whether  the  person  with  whom  he  is 
dealing  has  the  power  he  assumes  to  exercise,  or  is  acting 
within  the  scope  of  his  authority."  Said  statute  was  upheld^ 
and  the  same  construction  adhered  to  in  Knox  v.  Lycoming  Fire 
Ins.  Co.,  50  Wis.  671;  Alkanv.New  Hampshire  Ins.  Co.,  53  Id. 
136;  and  Body  v.  Hartford  Fire  Ins.  Co.,  63  Id.  157. 

A  statute  of  Iowa  provided  that  any  person  who  should 
solicit  insurance  or  procure  applications  therefor  should  be 
held  to  be  the  soliciting  agent  of  the  insurance  company.  In 
Bennett  v.  Council  Bluffs  Ins.  Co.,  70  Iowa,  600,  it  appeared 
that  an  agent  of  the  company  who  had  authority  to  solicit 
insurance  and  issue  policies  sent  his  clerk  to  solicit  a  risk 
and  take  an  application,  and  the  clerk  knew  that  there  was 
other  insurance  on  the  property,  but  the  agent,  who  was  igno- 
rant of  such  other  insurance,  issued  a  policy  and  collected  the 
premium,  and  it  was  held  that  the  company  was  bound  by 
the  knowledge  of  the  agent's  clerk,  who,  for  the  purposes  of 
that  policy,  must,  by  virtue  of  the  provisions  of  the  statute,  be 
regarded  as  the  company's  soliciting  agent. 

An  attempt  is  made  to  distinguish  our  statute  from  those 
considered  and  construed  in  the  cases  above  cited,  because  uf 
the  use  of  the  word  "acknowledged"  in  the  phrase  "acknowl- 
edged agent,  surveyor,  broker,  or  any  other  person  or  persons 
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•who  shall  in  any  manner  aid  in  transacting  the  insurance 
business  of  any  insurance  company,"  etc.  The  contention  is, 
that  the  word  "  acknowledged  "  qualifies  the  entire  clause,  and 
that  the  statute  therefore  applies  to  no  person  who  is  not 
acknowledged  by  the  insurance  company  as  having  authority 
to  act  for  it  in  its  insurance  business.  It  is  sufficient  to  say 
that  the  construction  contended  for  is  so  forced  and  unnat- 
ural as  not  to  possess  even  the  virtue  of  plausibility.  It  would 
render  the  statute  impotent  and  unmeaning  by  limiting  its 
operation  to  those  who  would  be  agents  of  insurance  com- 
panies without  it.  The  manifest  intention  was  to  make  such 
companies  responsible  for  the  acts,  not  only  of  its  acknowl- 
edged agents,  etc.,  but  also  of  all  other  persons  who  in  any 
manner  aid  in  the  transaction  of  their  insurance  business. 
Nor  do  we  see  anything  inequitable  or  oppressive  in  such  pro- 
vision. Doubtless  the  mere  assumption  of  authority  to  act 
for  an  insurance  company  will  not  of  itself  charge  the  com- 
pany with  responsibility  for  the  acts  of  the  assumed  agent. 
The  company  must  in  some  way  avail  itself  of  such  acts,  so 
that  the  person  performing  them  may  be  said  to  aid  the  com- 
pany in  its  insurance  business.  But  after  a  company  has 
availed  itself  of  the  acts  of  an  assumed  agent,  and  thus 
adopted  them  as  its  own,  there  is  nothing  oppressive  in  as- 
suming, as  against  such  company,  the  existence  of  the  rela- 
tion of  principal  and  agent,  and  charging  the  company  with 
responsibility  for  such  acts. 

We  are  of  the  opinion  that  the  circuit  court  properly  decreed 
a  reformation  of  the  policy,  and  the  property  insured  having 
been  destroyed  by  fire,  it  was  also  proper  for  the  court  to  enter 
a  decree  in  favor  of  the  complainant  for  the  amount  of  his 
loss.  We  find  no  error  in  the  record,  and  the  judgment  of  the 
appellate  court  will  therefore  be  affirmed. 


Insurance — Proofs  of  Loss. — The  condition  is  regarded  as  waived  as 
to  proof  of  loss,  where  the  company  fails  to  make  objection  within  reasonable 
time,  or  where  the  refusal  to  pay  is  based  upon  other  grounds:  Firemen  a 
Ins.  Co.  v.  Floss,  67  Md.  403;  1  Am.  St.  Rep.  398,  and  note  405,  400;  and 
compare  Central  City  ins.  Co.  v.  Oates,  80  Ala.  528,  ante,  p.  07,  and  note. 

Insurance  —  Agents. —An  insurance  company  lias  power  to  restrict 
the  powers  and  duties  of  its  agents  as  it  may  choose;  and  when  their  au- 
thority is  expressly  limited  and  restricted  by  the  policy  which  the  assured 
receives,  such  restrictions  and  limitations  must  be  regarded  as  binding  upon 
him:  Cleaver  v.  Traders'  his.  Co.,  65  Mich.  527;  8  Am.  St.  Rep.  908.  and 
note  913. 
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Insurance  —  Agents.  —  An  insurance  company  is  liable,  not  only  for  acta 
within  the  scope  of  his  agency,  but  also  for  acts  of  others  employed  by  such 
agents:  Duluth  National  Bank  v.  Knoxville  Fire  Ins.  Co.,  85  Tenn.  76;  4  Am. 
St.  Rep.  744;  Bodine  v.  Exchange  Fire  Ins.  Co.,  51  N.  Y.  117;  10  Am.  Rep. 
666. 

Insurance  Policies.  —  Equity  has  jurisdiction  to  correct  mistakes  in  in- 
surance policies,  and  a  policy  can  therefore  be  reformed  in  equity:  Borne*  v. 
Heckla  Ins.  Co.,  76  Iowa,  11;  9  Am.  St.  Rep.  450,  and  note. 


Maloney  v.  Dewey. 

[127  Illinois,  395.J 

Judgment  or  Decree  of  a  Court  having  Jurisdiction  of  the  Subject- 
matter  and  of  the  Parties  is  conclusive  and  binding  on  such  parties 
and  their  privies,  notwithstanding  the  court  may  have  proceeded  irregu- 
larly or  erred  in  its  application  of  the  law  in  the  case  before  it. 

Guardian  ad  Litem  need  not  be  a  Solicitor.  The  fact  that  the  acts 
of  such  guardian  after  the  appointment  are  erroneous  cannot  be  held 
to  relate  back,  and  divest  the  court  of  the  personal  jurisdiction  which 
authorizes  it  to  make  the  appointment. 

Lunatic  —  Suit  may  be  Commenced  against  a  Lunatic. — The  complain- 
ant is  not  bound  to  ascertain  the  mental  capacity  of  the  defendant,  and 
have  a  conservator  appointed  before  bringing  suit. 

Lunatic  Properly  before  the  Court  is  Bound  by  acts  done  by  matter 
of  record,  as  fines,  recoveries,  judgments,  recognizances,  and  the  like. 

Lunatics.  —  If  a  Decree  is  Entered  against  a  Lunatic  in  a  Court  of 
the  United  States  having  jurisdiction  over  him,  relief  from  such  de- 
cree must  be  sought  in  the  same  court.  The  state  courts  cannot  review 
such  decree  nor  grant  any  relief  therefrom. 

Jurisdiction  of  a  Court  of  the  United  States  is  not  Divested  by  the 
fact  that  it  erroneously  directs  a  sale  without  allowing  the  right  of  re- 
demption therefrom.  If  relief  can  be  obtained  from  such  decree,  it  must 
be  by  application  of  the  court  which  entered  it. 

Bill  in  equity  by  John  Maloney,  Jr.,  and  Catherine  Kerby 
against  Dewey  and  Kents,  praying  that  the  decrees,  orders,  and 
proceedings  of  the  United  States  circuit  court  foreclosing  a  cer- 
tain deed  of  trust  be  declared  void  as  to  John  Maloney,  Jr., 
and  William  Maloney,  and  that  an  account  be  taken  of  the 
amount  due  on  the  deed  of  trust,  and  the  complainants  per- 
mitted to  redeem.  The  grounds  of  recovery  upon  which  the 
complainants  relied  were,  that  John  Maloney,  Jr.,  was  a  minor 
when  the  decree  of  foreclosure  was  rendered;  that  the  person 
appointed  as  guardian  ad  litem,  and  who  answered  as  such, 
was  a  clerk  of  said  circuit  court,  and  as  such  prohibited  from 
acting  as  a  solicitor,  and  that  in  fact  such  guardian  did  no 
act  as  solicitor  or  counselor   for  the  defense  of  the  rights  of 
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John  Maloney,  Jr.,  and  that  they  were  wholly  unprotected  in 
the  suit;  that  William  Maloney,  who  was  a  defendant  in  said 
foreclosure  suit,  was,  long  before  its  commencement,  a  lunatic, 
and  so  continued  until  the  time  of  his  death;  that  after  serv- 
ing the  process  upon  him  in  the  foreclosure  suit,  he  was  ad- 
judged insane,  and  a  conservator  appointed  for  him;  that  he 
was  not  given  any  day  in  court  in  which  to  show  cause  against 
the  granting  of  the  decree;  that  at  the  time  of  filing  the  bill 
to  foreclose,  no  default  had  been  made  whereby  any  power  to 
sell  under  the  trust  deed  had  accrued;  that  after  the  entry  of 
such  decree,  the  defendant,  William  Maloney,  died,  and  that 
the  complainants  in  the  present  suit  are  his  only  heirs  at  law. 
A  demurrer  was  interposed  to  the  bill,  and  was  sustained  by 
the  trial  court. 

Edward  Roby  and  Thomas  Gault,  for  the  plaintiffs  in  error. 
Mason  Brothers,  for  the  defendant  in  error. 

Scholfield,  J.  This  bill  collaterally  attacks  the  validity 
of  a  decree  of  the  circuit  court  of  the  United  States.  It  alleges, 
for  reasons  hereafter  to  be  noticed,  that  such  decree  is  void, 
and  therefore  claims  the  right  of  those  representing  the  makers 
of  the  trust  deed  to  redeem  from  it,  just  as  if  that  decree  had 
never  been  rendered.  The  general  rule  is,  that  where  it  is  once 
made  to  appear  that  a  court  has  jurisdiction,  both  of  the  sub- 
ject-matter and  of  the  parties,  the  judgment  or  decree  which  it 
pronounces  must  be  held  conclusive  and  binding  upon  the  par- 
ties thereto  and  their  privies,  notwithstanding  the  court  may 
have  proceeded  irregularly,  or  erred  in  its  application  of  the 
law  in  the  case  before  it:  Cooley  on  Constitutional  Limita- 
tions, 1st  ed.,  408  et  seq.  There  are  cases  which  seem  to  be 
exceptional  to  this  rule,  but  which  perhaps  are  not,  when 
rightly  considered,  where  the  court,  although  having  jurisdic- 
tion of  the  person,  and  jurisdiction  to  adjudicate,  when  prop- 
erly brought  before  it,  upon  the  subject-matter,  renders  a 
judgment  not  authorized  by  law  in  that  class  of  cases,  under 
any  possible  proofs,  —  as,  for  instance,  in  a  common-law  case; 
a  judgment  without  the  verdict  of  a  jury,  there  appearing  to 
have  been  no  waiver  by  the  parties  in  interest  of  the  right  to 
have  a  jury;  a  judgment  punishing  a  party  by  imprisonment 
i:i  the  penitentiary,  under  an  indictment  for  a  riot,  and  a  ver- 
dict of  guilty  thereunder.  In  such  cases,  it  may,  perhaps,  in 
a  technical  sense,  accurately  enough  be  said  that  the  court 
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has  no  jurisdiction  of  the  subject-matter  of  the  particular 
judgment.  But  whether  these  cases  fall  strictly  within  the 
general  rule,  or  form  exceptions  to  it,  can  be  of  but  little  impor- 
tance, in  a  practical  point  of  view,  so  long  as  the  grounds  on 
which  they  rest  are  understood  and  kept  in  mind.  They  are 
not  instances  of  mere  misapplication  of  law  to  particular  facts, 
or  erroneous  interpretation  of  rules  in  particular  cases,  but 
they  are  attempts  to  exercise  an  authority  which  has  no 
existence  in  the  particular  case  under  any  possible  state  of 
proofs:  See  Windsor  v.  McVeigh,  93  U.  S.  282;  Lloyd  v.  Malone, 
23  111.  43;  74  Am.  Dec.  179. 

That  there  was  jurisdiction  in  the  United  States  court  to 
render  the  decree  of  foreclosure,  the  complainant  being  a  citi- 
zen of  Wisconsin,  and  the  defendants  citizens  of  this  state,  if 
there  was  jurisdiction  of  the  defendants,  is  not  denied;  but  it 
is  contended,  on  behalf  of  plaintiffs  in  error,  that  there  was 
not  jurisdiction  of  the  defendants;  because,  —  1.  The  summons 
that  was  issued  was  void  by  reason  of  not  being  returnable  at 
a  day  during  the  term  at  which  it  was  issued;  2.  The  guar- 
dian ad  litem  appointed  for  John  Maloney,  Jr.,  was  clerk  of 
the  court,  and  therefore  prohibited  from  practicing  as  a  solici- 
tor in  chancery;  3.  William  Maloney  was  insane  at  the  time 
he  was  served  with  process  and  the  decree  was  rendered;  4. 
It  it  does  not  appear  that  the  summons  was  properly  served. 

The  first  and  fourth  objections  are  not  based  on  any  allega- 
tions in  the  bill,  and  should,  on  that  ground,  be  disregarded. 
We  will  add,  however,  that  in  our  opinion  they  would  have 
been  untenable  if  they  had  been  alleged,  because  they  are  not 
sustained  by  the  record. 

We  are  not  aware  of  any  statute  or  ruling  of  any  court 
which  requires  that  a  guardian  ad  litem  shall  be  a  solicitor. 
Counsel  for  plaintiffs  in  error  have  called  our  attention  to 
none,  and  in  our  opinion  there  are  none.  The  acts  of  a  guar- 
dian ad  litem,  after  appointment,  may  be  erroneous;  but  how- 
ever much  so,  they  cannot  be  held  to  relate  back,  and  divest 
the  court  of  the  personal  jurisdiction  which  authorized  it  to 
make  the  appointment.  After  inquisition,  and  the  appointment 
of  a  conservator  for  a  lunatic,  a  party  filing  a  bill  to  enforce 
the  contracts  of  such  lunatic  should  make  the  conservator  a 
party.  But  until  inquisition  and  the  appointment  of  a  con- 
servator, it  is  competent  to  commence  suit  against  the  lunatic. 
The  complainant  is  not  bound  to  ascertain  the  mental  capa- 
city of  the  defendant,  and  have  a  conservator  appointed,  before 
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he  can  bring  suit:  King  v.  Robinson,  33  Me.  114;  54  Am.  Dec. 
614. 

It  is  provided  by  section  6  of  our  chancery  code  (R.  S.  1874, 
199)  "that  in  any  cause  in  equity  it  shall  be  lawful  for  the 
court  in  which  the  cause  is  pending  to  appoint  a  guardian  ad 
litem  to  any  ....  insane  defendant  in  such  cause,"  etc.  But 
this  is  not  made  jurisdictional,  and,  obviously,  it  can  have  no 
application  where  a  conservator  has  been  appointed  and  is 
acting,  or  where  the  complainant  had  no  knowledge  of  the 
insanity.  The  record  here  shows  that  there  was  no  inquisition, 
and  no  appointment  of  a  conservator,  until  after  the  summons 
was  served;  and  there  is  neither  averment  nor  proof  that 
Dewey  had  any  knowledge  of  William's  insanity  before  the 
decree  was  rendered. 

It  has  been  held  that  where  an  insane  person  has  been 
properly  before  the  court,  "acts  done  by  matter  of  record, 
as  fines,  recoveries,  judgments,  statutes,  recognizances,  etc., 
shall  bind  as  well  the  idiot  as  he  who  becomes  non  compos 
mentis":  Beverly's  Case,  4  Coke,  123;  Mansfield's  Case,  12  Id. 
124;  Fonb.  Eq.,  b.  1,  c.  2,  sec.  2,  note  k.  See  King  v.  Robin- 
son, 33  Me.  123;  54  Am.  Dec.  614. 

It  is  said  that  judgments  against  lunatics  are  neither  void 
nor  voidable  (Freeman  on  Judgments,  sec.  123),  and  that  the 
proper  remedy  for  a  lunatic  is  to  apply  to  chancery  to  restrain 
the  proceedings,  and  to  compel  the  plaintiff  to  go  there  for 
justice:  Id.  So,  also,  the  same  author,  in  a  note  to  Allison  v. 
Taylor,  32  Am.  Dec.  70,  in  speaking  of  a  judgment  against  a 
lunatic,  says:  "Unless  set  aside  in  chancery,  or  by  some  other 
appropriate  remedy,  a  judgment  against  a  lunatic  is  of  un- 
questionable validity:  Lamprey  v.  Nudd,  29  N.  H.  299;  Wood 
v.  Bayard,  63  Pa.  St.  320;  Foster  v.  Jones,  23  Ga.  168;  Sacra- 
mento Savings  Bank  v.  Spencer,  53  Cal.  737;  Stigers  v.  Brent, 
50  Md.  214;'  33  Am.  Rep.  317;  Johnson  v.  Pomeroy,  31  Ohio 
St.  217.  If  an  attempt  were  made  to  vacate  or  enjoin  such 
judgment  in  chancery,  doubtless  the  mere  insanity  of  the  judg- 
ment defendant  would  not  be  a  sure  gurranty  of  success.  It 
would  require  the  aid  of  other  facts,  from  which  the  conclu- 
sion must  follow  that  the  judgment  is  inequitable,  and  cannot 
be  executed  without  injustice."  But  since,  in  this  case,  it  is 
the  decree  of  a  court  of  chancery,  and  not  the  judgment  of  a 
court  of  law,  that  is  affected  by  the  insanity,  the  requisite 
equitable  jurisdiction  is  in  the  same  court,  and  that  court 
has  all  the  jurisdiction  that  any  court  can  have  to  relieve 
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against  any  harm  resulting  from  the  decree.  The  decisions 
in  this  state  and  in  other  states  are  numerous  to  the  point,  and 
hold  that  there  is  no  authority  in  the  courts  of  one  state  to  re- 
view, or  to  revise  and  supplement  and  correct,  the  decrees  of 
courts  of  other  states  or  of  the  United  States:  Hanna  v.  Read, 
102  111.  596;  Wetherbee  v.  Filch,  117  Id.  67;  Ritchie  v.  Pease,  1 14 
Id.  353;  Sproehnle  v.  Dietrich,  110  Id.  202;  Logan  v.  Lucas,  59 
Id.  238;  Munson  v.  Harroun,  34  Id.  422;  85  Am.  Dec.  310;  Ln 
re  Salisbury,  16  Id.  351.  Necessarily,  therefore,  if  William 
Maloney  was  injuriously  affected  by  the  decree,  those  repre- 
senting him  should  have  applied  to  the  court  rendering  the 
decree  to  open  it,  and  let  them  in  to  be  heard. 

The  objection  is  urged  that  the  decree  rendered  is  erroneous, 
because  it  directs  a  sale  without  redemption.  But  that  error 
does  not  divest  the  United  States  circuit  court  of  jurisdiction 
of  the  case.  The  remedy  is  to  apply  to  that  court.  What 
effect  that  error  might  have  were  this  a  suit  at  law,  and  the 
claim  were  made  that  the  deed  from  the  master  was  void  be- 
cause of  such  error,  we  will  not  undertake  to  decide.  But  this 
is  a  proceeding  in  equity  to  redeem  from  a  deed  of  trust  that 
a  federal  court  has  foreclosed.  Whether  the  decree  is  errone- 
ous in  respect  of  the  order  of  sale  or  not  cannot  affect  the 
jurisdiction  of  that  court  to  render  final  decree.  If  this  decree 
should  be  reversed  on  review  or  error,  that  court  would  still 
have  the  exclusive  jurisdiction  to  render  final  decree  in  the 
case,  and  necessarily,  therefore,  some  other  court  could  not 
have  jurisdiction  to  render  a  decree  that  redemption  under  the 
deed  of  trust  be  allowed.  The  right  of  redemption  is  involved 
in  the  question  of  foreclosure.  No  decree  can  be  rendered  in 
Buch  a  case  without  passing  upon  it,  and  the  court  first  ob- 
taining jurisdiction  to  pass  upon  it  must  retain  that  jurisdic- 
tion to  the  end:  Ex  parte  Jenkins,  2  Wall.  Jr.  521;  Wallace  v. 
McConnell,  13  Pet,  151. 

Other  objections  urged  against  the  decree  involve  merely 
questions  of  erroneous  rulings  unaffected  by  the  question  of 
jurisdiction,  and  cannot  therefore  be  considered  in  this  col- 
lateral way. 

The  decree  is  affirmed. 

Judgments  —  Res  Adjudicata — •  Conclusive  upon  the  Parties  and 
Privies. — Former  judgment  binds  the  parties  to  such  judgment  and  their 
privies,  whether  by  blood,  estate,  or  law:  IVoodi  v.  Montevallo  Coal  awl  /". 
Co.,  S-i  Ala.  5G0;  13  Am.  St.  Rep.  303.  Where  a  court  lias  jurisdiction  to 
render  a  judgment  or  decree,  it  is  conclusive  as  to  the  questions  adjudicated 
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therein,  and  cannot  bo  reopened  to  examination  or  discussion,  unless  ob- 
tained by  fraud:  Qrassmeyer  v.  Beeson,  18  Tex.  753;  70  Am.  Dec.  309.  A 
judgment,  whether  foreign  or  domestic,  is  conclusive  upon  the  parties, 
where  the  court  rendering  the  same  had  jurisdiction  over  both  the  person 
and  the  subject-matter:  Horton  v.  Critchjield,  18  111.  133;  65  Am.  Dec.  701. 
Where  the  court  has  jurisdiction  of  the  subject-matter  and  the  parties  to 
an  action,  its  judgment  therein  i3  conclusive  until  reversed  on  appeal,  or 
vacated  by  the  judgment  in  some  proceeding  instituted  for  that  purpose: 
Mcloer  v.  Stephens,  101  N.  C.  255;  Spiney  v.  Harrell,  101  Id.  48.  And  while 
a  judgment  may  be  irregular,  or  even  erroneous,  yet  if  no  objection  is  made 
to  it  on  that  particular  ground,  it  will  not  be  reversed:  Brooks  v.  Brooks,  97 
Id.  136. 

Guardian  ad  Litem  —  When  not  an  Attorney.  —  A  guardian  ad  litem 
must  be  appointed  under  the  probate  act  of  1851  to  represent  minor  heirs, 
who  have  no  general  guardian,  upon  the  hearing  of  a  petition  for  a  sale  of 
the  decedent's  real  estate,  and  the  appointment  of  attorneys  to  represent 
absent  and  minor  heirs  is  without  authority:  Townshend  v.  Tallant,  33  C'al. 
45;  91  Am.  Dec.  617. 

Judgments  against  Lunatics  are  not  void,  nor  are  they  voidable:  Stinera 
v.  Brent,  50  Md.  215;  33  Am.  Rep.  317;  Freeman  on  Judgments,  152,  and 
cases  cited  in  note  thereto. 

Relief  against  Decrees  Made  by  Courts  of  Competent  Jurisdiction 
must  bo  sought  for  only  in  the  courts  rendering  the  decrees:  Kuppendorf  v. 
tluse,  110  U.  S.  276;  Railroad  Co.  v.  Railroad  Co.,  Ill  Id.  505;  Mail  v.  Max- 
well, 107  111.  554;  Munson  v.  Harroan,  34  Id.  422;  85  Am.  Dec.  316;  and  other 
cases  cited  in  the  opinion  of  the  principal  case. 
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Contractor  —  Liability  of  City  for  Neglect  of.  — A  city  is  answerable 
to  a  person  suffering  injury  from  the  negligent  act  of  its  contractor,  if 
the  contract  required  the  performance  of  work  which  was  intrinsically 
dangerous,  however  successfully  don.',  or  if  the  city  was  under  a  primary 
obligation  to  keep  the  subject-matter  of  the  work  in  a  safe  condition. 

One  upon  Whom  a  Duty  is  Imposed  cannot  Avoid  his  Responsibility 
for  its  faithful  performance  by  contracting  with  another  for  such  per- 
formance. 

Municipal  Corporation. — Duty  ok  Maintaining  its  Streets  in  a  Safe 
Condition  for  public  travel  rests  primarily  on  the  municipal  corpora- 
tion, and  this  duty  continues,  though  a  contract  is  made  by  it  for  the 
doing  of  work  on  such  streets,  and  it  has  no  immediate  control  over  the 
contractor  or  his  work.  Therefore,  a  person  injured  by  a  defect  in  such 
streets,  occasioned  by  the  negligent  act  of  such  contractor,  may  recover 
therefor  from  the  city. 

Presumption.  —  When  Work  is  Done  on  the  Streets  of  a  City  or  Vil- 
lage it  13  presumed  that  it  was  done  by  the  authority  of  such  city  or 
village. 

Municipal  Corporation  Causing  Work  to  be  Done  Which  in  its  Na- 
ture is  Dangerous  to  the  public  must  take  notice  of  the  character  of 
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the  work,  and  the  condition  in  which  it  was  left,  whether  safe  or  dan- 
gerous. 

Jury  Trial.  —  Whether  a  Party  was  in  thk  Exercise  of  Ordinary 
Care  in  a  particular  case  is  a  question  of  fact  for  a  jury. 

Evidence.  —  In  an  Action  against  a  Municipal  Corporation  fob  In- 
juries Suffered  from  a  Defect  in  the  Street,  evidence  may  prop- 
erly be  received  that  there  were  no  street-lamps  at  the  crossing  where 
the  accident  occurred. 

Action  to  recover  from  injuries  sustained  from  a  defect  in 
the  street.  Judgment  for  the  plaintiff  was  affirmed  by  the 
appellate  court. 

James  M.  Brown  and  Merritt  Starr,  for  the  appellant. 

Monk  and  Elliott,  for  the  appellee. 

Baker,  J.  Georgia  Chapman,  the  appellee,  sued  the  appel- 
lant, the  village  of  Jefferson,  in  the  superior  court  of  Cook 
County,  in  an  action  on  the  case,  for  personal  injuries  sus- 
tained in  consequence  of  a  fall  upon  a  cross-walk,  or  apron, 
across  a  ditch  at  the  intersection  of  St.  Charles  Avenue  and 
Center  Street,  in  said  village,  and  recovered  a  judgment  for  six 
thousand  dollars  damages.  On  appeal  to  the  appellate  court 
for  the  first  district,  the  judgment  was  affirmed,  and  the  vil- 
lage now,  by  further  appeal,  brings  the  record  to  this  court. 

The  facts  of  the  case,  briefly  stated,  are,  that  late  in  the  fall 
of  1885,  the  village  employed  one  Goven  to  grade  a  portion 
of  St.  Charles  Avenue,  and  dig  out  and  deepen  the  ditches 
thereon,  said  improvement  including  the  street  intersection 
where  appellee  was  injured.  In  the  performance  of  this  work 
the  old  apron,  or  cross-walk,  over  the  ditch  in  question  was 
taken  up  and  the  ditch  deepened  and  widen.  1,  and,  a  few 
days  before  the  accident,  the  old  boards  winch  had  formed  a 
part  of  the  cross-walk  there,  replaced,  without  being  nailed  or 
fastened,  and  the  middle  plank  of  the  walk  being  broken  and 
decayed  at  its  east  end.  Shortly  after  dark  on  the  evening  of 
December  2,  1885,  appellee  was  passing  over  said  apron,  or 
crossing,  and  when  she  stepped  on  the  edge  of  said  middle 
plank,  it  tipped  up  edgewise,  and  her  right  foot  and  leg  went 
down  into  the  ditch,  and  she  was  thrown  down  violently  back- 
wards, and  received  severe  and  permanent  injuries,  involving 
the  spinal  and  uterine  regions  of  her  body. 

It  is  urged  that  the  trial  court  erred  in  rejecting  certain  tes- 
timony offered  by  appellant.  The  offers  of  testimony  in  ques- 
tion were  as  follows:  — 

"  We  want  to  show  that  this  work  was  done  bv  contractors 
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without  any  supervision  of  the  village  authorities;  that  this 
apron  was  placed  in  its  position,  and  in  the  condition  in  which 
it  was  at  the  time  of  this  accident,  by  the  contractors,  without 
any  supervision,  or  without  any  influence,  or  without  consent 
of  the  village  authorities." 

"Now,  we  offer  to  prove  by  this  witness,  as  one  of  the  trustees 
of  the  town  of  Jefferson,  and  Henry  Wolffe,  as  another  trustee, 
that  they  were  authorized  by  the  board  of  trustees  of  the  vil- 
lage of  Jefferson  to  make  a  contract  for  the  grading  of  St. 
Charles  Avenue  and  Center  Street  at  the  point  where  the  acci- 
dent is  alleged  to  have  occurred;  that  in  accordance  with  this 
authority  they  made  a  contract  with  one  Goven  for  the  grad- 
ing of  such  streets;  that  said  Goven,  acting  under  said  con- 
tract, proceeded  with  the  work  of  grading  said  streets,  and 
that  he,  in  the  prosecution  of  that  work,  removed  the  apron 
over  the  ditch  where  the  accident  was  alleged  to  have  occurred; 
that  the  village  retained,  by  the  contract,  no  control  or  super- 
vision over  the  work;  that  said  contractor  proceeded  with  said 
work  until  the  close  of  the  second  day  of  December,  1884,  and 
on  the  evening  of  said  day,  prior  to  the  accident,  replaced  the 
apron  in  the  condition  in  which  it  remained  at  the  time  of  said 
accident." 

We  concur  in  the  views  expressed  in  the  opinion  of  the  ap- , 
pellate  court  filed  in  the  case  that  in  each  of  these  offers  of 
testimony  there  was  one  essential  element  wanting,  in  that 
there  was  no  intimation  of  a  purpose  or  desire  to  prove  that 
the  work  contracted  for  was  not  of  itself  dangerous,  or  would 
not  necessarily  render  the  street  defective  or  unsafe  or  danger- 
ous for  travel,  or  that  the  removal  of  the  apron,  which  formed 
a  part  of  the  cross-walk  over  the  ditch,  was  not  a  necessary  inci- 
dent to  the  doing  of  the  work  contracted  for.  The  general  rule 
is,  that  the  principle  of  respondeat  superior  does  not  extend  to 
cases  of  independent  contracts,  where  the  party  for  whom  the 
work  is  to  be  done  is  not  the  immediate  superior  of  those 
guilty  of  the  wrongful  act,  and  has  no  choice  in  the  selection 
of  workmen,  and  no  control  over  the  manner  of  doing  the  work 
under  the  contract:  2  Dillon  on  Municipal  Corporations,  3d  ed., 
see,  1028. 

But  there  are  exceptions  to  this  general  rule.  One  of  these 
exceptions  is,  where  the  contract  directly  requires  the  per- 
formance of  a  work,  which,  however  skillfully  done,  will  be  in- 
trinsically dangerous.  The  principle  upon  which  this  exception 
depends  for  support  is,  that  one  who  authorizes  a  work  which 
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is  necessarily  dangerous,  and  the  natural  consequence  of  which 
is  an  injury  to  the  person  or  property  of  another,  is  justly  to 
be  regarded  as  the  author  of  the  resulting  injury:  2  Dillon  on 
Municipal  Corporations,  3d  ed.,sec.  1029;  City  o/Joliet  v.  liar- 
wood,  86  111.  110.  Another  exception  to  the  general  rule  re- 
lieving an  employer  from  liability  for  an  injury  occasioned  by 
an  independent  contractor  is  where  the  party  causing  the 
work  to  be  done  is  under  a  primary  obligation  imposed  by  law 
to  keep  the  subject-matter  of  the  work  in  a  safe  condition.  The 
principle  upon  which  this  exception  is  predicated  is,  that  where 
a  duty  is  so  imposed,  the  responsibility  for  its  faithful  per- 
formance cannot  be  avoided,  and  that  the  party  under  such 
obligation  cannot  be  relieved  therefrom  by  a  contract  made 
with  another  for  the  performance  of  such  duty. 

In  City  of  Springfield  v.  Le  Claire,  49  111.  476,  this  court 
said:  "That  the  city  may  not  be  liable,  within  the  meaning  of 
the  rule  respondeat  superior,  for  the  acts  of  its  contractors  or 
their  workmen  while  engaged  in  effecting  a  lawful  object,  is 
not  the  question  here.  The  question  is,  Was  there  a  duty 
resting  upon  the  city,  growing  out  of  the  franchise  conferred 
upon  it,  to  keep  its  public  streets  in  a  safe  condition  for  the 
passage  of  travelers  and  others  having  occasion  to  use  them? 
That  there  was  is  established  by  the  charter  bestowing  the 
franchises It  is  a  necessary  corollary,  from  these  prem- 
ises, that  a  party  receiving  damage  from  neglect  of  this  duty 
is  entitled  to  his  action.  As  the  city  is  the  principal  in  the 
duty  imposed,  it  must  occupy  the  same  position  when  dam- 
ages are  claimed  for  a  neglect  of  that  duty.     Neither  the  one 

nor  the  other  can  be  shuffled  off  the  city  by  their  act 

The  construction  of  the  sewer  by  contract  did  not  release  the 
city  from  the  obligation  while  in  process  of  construction  to 
have  it  so  carried  on  as  not  to  endanger  the  lives  or  limbs  of 
travelers  upon  the  street." 

Dillon,  in  section  1027  of  his  work  on  municipal  corpora- 
tions, speaking  of  this  duty  of  maintaining  the  streets  in  a 
safe  condition  for  public  travel,  says:  "It  rests  primarily,  as 
respects  the  public,  upon  the  corporation;  and  the  obligation 
to  discharge  this  duty  cannot  be  evaded,  suspended,  or  cast 
upon  others  by  any  act  of  its  own.  Therefore,  according  to 
the  better  view,  where  a  dangerous  excavation  is  made  and 
negligently  left  open  (without  proper  lights,  guards,  or  cover- 
ing) in  a  traveled  street  or  sidewalk  by  a  contractor,  under 
the  corporation  for  building  a  sewer   or   other   improvement, 
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the  corporation  is  liable  to  a  person  injured  thereby,  although 
it  may  have  had  no  immediate  control  over  the  workmen,  and 
had  even  stipulated  in  the  contract  that  proper  precautions 
should  be  taken  by  the  contractor  for  the  protection  of  the 
public,  and  making  him  liable  for  accidents  occasioned  by  his 
neglect."  See  also  Storrs  v.  City  of  Utica,  17  N.  Y.  104;  72 
Am.  Dec.  437;  City  of  Detroit  v.  Corey,  9  Mich.  165;  80  Am. 
Dec.  78;  Mayor  v.  Brown,  9  Heisk.  1;  Jacksonville  v.  Drew,  19 
Fla.  106;  Mayor  v.  O'Donnell,  53  Md.  110;  36  Am.  Rep.  385; 
and  the  late  case  of  City  of  Birmingham  v.  McCrary,  decided 
by  the  supreme  court  of  Alabama,  and  published  in  the 
Albany  Law  Journal,  volume  38,  No.  11,  page  208,  in  which 
the  authorities  are  collated  and  commented  upon. 

In  the  case  at  bar,  the  village  of  Jefferson  is  organized  un- 
der the  general  law  for  the  incorporation  of  cities  and  villages 
(R.  S.,  c.  24),  and  it  is  manifest  the  legal  duty  is  imposed 
upon  it  of  keeping  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  travel.  The  work  done  by  Goven  was  to 
plow  up  and  grade  the  streets,  and  plow  through  and  widen 
and  deepen  the  ditches,  and  in  doing  such  work,  the  cross- 
walks or  aprons  that  spanned  the  ditches  were  removed. 
When  work  is  done  on  the  streets  of  a  city  or  village,  the  rea- 
onable  presumption  of  fact  is,  that  it  was  done  by  authority 
of  such  city  or  village:  Chicago  v.  Johnson,  53  111.  91;  Chicago 
v.  Brophy,  79  Id.  277.  Here  the  Village  made  no  offer  to  prove 
that  the  contract  with  Goven  did  not  authorize  or  contemplate 
the  removal  of  such  cross-walks  or  aprons,  or  that  such  re- 
moval was  not  necessary  and  proper  in  the  performance  of  the 
contract.  In  fact,  the  offer  of  evidence  made  admitted  that 
Goven,  "acting  under  the  contract,  and  in  the  prosecution 
of  the  work  contracted  for,  removed  the  apron  over  the  ditch 
where  the  accident  occurred."  The  offers  were  merely  to  show 
that  the  village  retained,  by  the  contract,  no  control  or  super- 
vision over  the  work,  and  that  the  apron  was  placed  in  the 
position  and  in  the  condition  in  which  it  was  at  the  time  of 
the  accident  without  any  supervision  by  or  consent  of  the  vil- 
lage authorities.  The  village  could  not  divest  itself  of  its 
duty  to  co:itrol  and  supervise  the  improvements  and  repairs 
it  directed  to  be  made,  by  simply  making  a  contract  therefor. 
If  the  contractor  had  authority  to  remove  the  apron,  then  the 
village  could  reasonably  have  foreseen  the  defect  created  by 
the  contractor.  It  was  bound  to  know  such  removal  would 
leave  an  open  ditch,  and  that  an  open  ditch  of  the  depth  and 
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width  of  that  shown  by  the  evidence  across  a  sidewalk  neces- 
sarily rendered  the  sidewalk  unsafe  for  night  travel,  and  in 
such  case  it  was  under  obligation  to  the  public  to  see,  either 
that  guards  were  provided,  or  that  the  apron  was  replaced  in 
such  condition  as  to  make  it  reasonably  safe  for  pedestrians. 

We  think  the  action  of  the  court  in  refusing  the  proffered 
testimony  worked  no  injury  to  appellant,  as  it  was  immate- 
rial, and  that  there  was  no  manifest  error  in  such  action. 

Complaint  is  also  made  of  the  refusal  of  the  court  to  give 
the  fourth,  fifth,  and  sixth  instructions  tendered  by  appellant. 
These  instructions  all  embody  the  principle  that  the  village 
could  not  be  held  negligent  on  account  of  the  defect  in  the 
sidewalk  and  apron,  without  it  had  either  actual  notice,  or 
constructive  notice  from  lapse  of  time,  cf  such  defect.  If  a 
municipal  corporation  causes  work  to  be  done,  which  is,  in  its 
nature,  dangerous  to  the  public,  it  is  bound  to  take  notice  of 
the  character  of  the  work  and  of  the  condition  in  which  it  is 
left,  whether  safe  or  dangerous:  City  of  Springfield  v.  Le  Claire, 
49  111.  476;  City  of  Chicago  v.  Johnson,  53  Id.  91;  City  of  Chi- 
cago v.  Brophy,  79  Id.  277.  Therefore,  under  the  second  and 
third  counts  of  the  declaration,  which  charge  active  misfeas- 
ance by  the  village,  by  negligent  restoration  and  by  negligent 
construction,  respectively,  of  the  cross-walk,  it  was  unneces- 
sary to  prove  notice.  The  said  several  instructions  were  not 
limited  to  the  first  count  of  the  declaration,  under  which 
notice  was  a  necessary  element  of  the  right  of  action,  but  ap- 
plied to  all  three  of  the  counts  alike.  The  instructions  were 
properly  refused,  and  if  given,  they  would  likely  have  misled 
the  jury.  It  is  true  that  in  City  of  Chicago  v.  McCarthy,  75 
111.  602,  these  identical  instructions  were  held  to  properly  pre- 
sent the  law;  but  instructions  must  always  be  based  on  the 
facts  of  the  particular  case  on  trial,  and  in  that  case,  the  side- 
walk 'was  properly  and  safely  constructed  and  laid  down" 
not  more  than  seven  days  before  the  accident,  while  here  the 
cross-walk  was  not  properly  and  safely  replaced. 

It  was  not  error  to  refuse  the  seventeenth  instruction.  The 
only  degree  of  care  that  the  law  imposed  upon  appellee  was 
ordinary  care;  but  what  is  ordinary  care  in  one  condition  of 
circumstances  might  not  be  ordinary  care  under  other  and 
different  circumstances;  and  it  is  a  question  of  fact  for  the 
jury  whether,  in  the  particular  case,  the  plaintiff  was  in  the 
exercise  of  ordinary  care. 

It  was  not  error  to  refuse  the  ninth  instruction.     The  Dccrli- 
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gences  in  respect  to  which  a  cause  of  action  was  claimed  were 
in  suffering  the  cross-walk  to  remain  out  of  repair,  in  improp- 
erly constructing  the  cross-walk,  and  in  improperly  replacing 
the  cross-walk.  The  evidence  that  there  were  no  street-lamps 
at  the  crossing  was  not  objected  to,  and,  besides  this,  it  was 
admissible  as  a  part  of  the  res  gestae,  and  was  competent  and 
material  evidence  upon  the  question  of  due  care  by  appellee. 
The  proximate  cause  of  the  injury  was  the  defective  apron, 
and  this  notwithstanding  the  fact  that  if  there  had  been  a 
light  there  appellee  might  have  avoided  the  accident.  Under 
the  pleadings  and  the  evidence,  it  would  have  been  mislead- 
ing to  have  set  the  jury  afloat  on  a  sea  of  conjecture,  by  in- 
structing them  that  if  the  place  was  not  lighted,  and  the 
injury  resulted  solely  from  a  failure  to  light  the  street,  then 
they  should  find  for  the  defendant. 

Instruction  10  did  not  properly  state  the  doctrine  of  com- 
parative negligence,  and  there  was  no  error  in  refusing  it. 

It  is  also  claimed  that  the  first  instruction  given  at  the  in- 
stance of  appellee  was  erroneous.  It  appears,  however,  from 
the  record  that  no  exception  was  taken,  at  the  trial,  to  the 
giving  of  that  or  any  other  of  the  instructions  submitted  by 
appellee.  Appellant  is  therefore  precluded  from  now  insist- 
ing upon  this  assignment  of  error. 

The  judgment  of  affirmance  in  the  appellate  court  conclu- 
sively settles  all  the  controverted  questions  of  fact  in  the  case, 
and  that  court,  in  their  opinion,  say  that  "the  merits  of  the 
case  are  clearly  with  the  plaintiff,  and  the  verdict  is  well  sup- 
ported by  the  evidence."  We  now,  in  our  examination  of  the 
record,  find  no  such  errors  in  the  rulings  of  the  trial  court  as 
require  or  would  justify  a  reversal. 

The  judgment  of  the  appellate  court  is  affirmed. 


Negligence. — When  a  Question  of  Fact  for  the  Jury,  and  when  a 
question  of  law  for  the  court:  Chicayo  etc.  R'y  Co.  v.  Robinson,  127  111.  9;  ante, 
p.  87,  and  note.  What  constitutes  ordinary  care  must  be  determined  by 
the  facts  surrounding  each  case:  City  of  Kinsley  v.  Morse,  40  Kan.  597. 

Municipal  Corporations.  — It  is  the  duty  of  a  city  to  keep  its  streets 
and  sidewalks  in  a  reasonably  safe  condition  for  traveling  purposes,  and  this 
duty  cannot  be  evaded  or  cast  upon  others  by  any  act  of  its  own:  Norton  v. 
City  of  St.  Louis,  97  Mo.  537. 

Municipal  Corporations  —  Acts  of  Contractor.  —  A  city  is  not  ab- 
solved from  its  duty  of  keeping  its  streets  in  a  safe  condition  because  it  haa 
employed  a  contractor  to  do  work  thereon,  and  the  streets  become  unsafe 
through  his  neglect,  nor  because  it  has  not  accepted  his  work:  Turner  v.  City 
of  Neioburyh,  109  N.  Y.  301;  4  Am.  St.  Hep.  453;  compare  Wriylit  v.  Jiol- 
brook,  52  N.  II.  120;  13  Am.  Rep.  12. 
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Municipal  Corporations  —  Duty  to  Lionr  Streets.  — A  city  is  under 
no  obligation  to  light  its  streets,  and  its  mere  neglect  to  do  bo  is  not  a  ground 
of  liability,  unless  the  charter  expressly  imposes  such  duty;  but  inasmuch  aa 
a  street  partially  obstructed  or  out  of  repair  may  be  reasonably  safe  if 
lighted,  but  dangerous  if  unlighted,  the  fact  that  it  was  not  lighted  may 
be  material  upon  the  question  of  negligence:  Miller  v.  City  0/ St.  Paul,  38 
Minn.  134. 


Clark  v.  Wilson. 

[127  Illinois,  449.] 

CONVEYANCE  WILL  NOT  BE  SET  ASIDE  AS  A  FRAUD  ON  THE  CREDITORS  OV 
the  Grantor,  if  it  appears  that  he  had  no  title  at  the  time  of  making 
such  conveyance. 

Unsigned  Certificate  of  Acknowledgment  by  Notary  Public  is  Void, 
though  it  is  attested  by  his  seal. 

Evidence — Admission  of  Grantor.  —  Conveyance  cannot  be  proved  by 
admission  of  a  person  who  has  never  been  in  possession  of  the  property, 
but  from  whom  the  defendant  has  a  conveyance,  if  the  title  of  the  defend- 
ant was  perfect  without  such  conveyance,  and  he  has  never  relied  thereon. 

Evidence.  —In  an  Action  to  Set  Aside  a  Conveyance  as  Fraudulent, 
td;e  Answer  or  Confession  of  the  grantor  or  grantee  cannot  be  ad- 
mitted as  evidence  against  one  who  claims  under  them,  if  he  has  an- 
swered denying  the  material  allegations  of  the  bill. 

Action  to  set  aside  certain  conveyances.  In  the  appellate 
court,  the  following  opinion  was  delivered:  — 

"  Lacey,  J.  This  was  a  bill  brought  by  the  plaintiffs  in 
error,  judgment  creditors  of  defendants  in  error,  Osman  J. 
Wilson,  in  aid  of  the  assignee,  for  the  benefit  of  the  creditors 
of  said  Wilson,  the  assignee  neglecting  and  refusing  to  bring 
the  suit.  It  was  sought  by  the  bill  to  set  aside  certain  deeds, 
mortgages,  notes,  and  acknowledgments  of  indebtedness,  exe- 
cuted and  made  by  the  said  Wilson  to  different  parties  shortly 
before  the  execution  of  the  deed  of  assignment  by  him,  as 
fraudulent  and  void,  and  as  in  fraud  of  the  assignment.  Upon 
final  hearing,  the  circuit  court  rendered  a  decree  in  said  cause, 
granting  complainants  certain  relief,  and  refusing  certain  other 
relief  asked  for.  Among  the  matters  of  relief  asked  for  by  the 
plaintiffs  in  error  was  the  setting  aside,  as  fraudulent,  a  cer- 
tain supposed  deed,  executed  by  said  Osman  J.  Wilson,  the 
assignor,  and  wife,  prior  to  his  assignment,  December  18,  1S84, 
to  Abram  Wilson,  in  consideration  of  one  dollar,  as  named  in 
the  deed,  for  the  west  half  of  lot  19,  in  Earlville;  and  also  a 
deed  on  the  same  lot,  executed  by  said  Abram  Wilson  and 
wife  to   Henry  Boozel,  one  of  the  respondents,  December  20, 


144  Clauk  v.  Wilson.  [Illinois, 

1884,  for  consideration,  named  in  the  deed,  of  three  thousand 
dollars;  and  also  a  certain  promissory  note,  executed  by  the 
said  0.  J.  Wilson  to  his  son,  John  T.  Wilson,  for  the  sum  of 
one  thousand  dollars,  executed  December  18,  1884,  just  prior  to 
the  assignment.  The  court  below  refused  the  relief  asked  as 
to  the  above-named  deeds  and  note,  and  dismissed  the  bill 
as  to  Abram  Wilson  and  Henry  Boozel,  no  relief  being  sought 
as  to  them,  except  as  to  said  deed,  but  held  and  decreed,  as 
regards  the  note  of  one  thousand  dollars  given  to  John  T.  Wil- 
son, that  it  be  allowed  as  a  claim  against  the  estate  of  0.  J. 
Wilson,  to  be  paid  pro  rata,  the  same  as  other  claims.  The 
above  ruling  and  action  of  the  circuit  court  are  sought  to  be 
reversed  on  this  writ  of  error. 

"  It  appears  from  the  evidence  that  Abram  Wilson  was  the 
owner  of  the  said  half-lot  in  Earlville  as  far  back  as  April  18, 
1883,  by  deed  to  him  of  that  date,  for  said  lot,  from  the  legal 
heirs  of  Benjamin  Reynolds.  It  therefore  became  indispensa- 
ble for  plaintiff  in  error  to  show  that  0.  J.  Wilson  at  the  same 
time  owned  the  said  lot  in  question;  otherwise,  he  never  having 
owned  the  lot,  and  never  having  any  interest  in  it,  there  could 
be  no  fraud  in  his  conveyance  to  his  son  Abram  by  mere  quit- 
claim deed.  It  appears  from  the  evidence  that  0.  J.  Wilson 
never  had  possession  of  the  lot,  the  possession  always  having 
been  in  Abram.  In  order  to  show  that  0.  J.  Wilson  ever  had 
title  in  the  said  premises,  the  plaintiffs  in  error  offered  what 
purported  to  be  the  record  of  a  deed  to  said  lot  by  Abram 
Wilson  and  wife  to  him,  dated  October  20,  1883.  It  appeared 
from  an  examination  of  the  record  that  the  deed  purported  to 
have  been  acknowledged  before  a  notary  public,  and  while 
the  notary's  seal  was  attached  to  the  acknowledgment,  the 
name  of  the  notary  was  not  signed  to  it.  The  reading  of  this 
record  in  evidence  was  objected  to  by  Boozel,  for  the  reason 
that  the  acknowledgment  was  not  signed.  We  are  clearly  of 
the  opinion  that  the  deed  was  not  properly  acknowledged  so 
as  to  make  the  record  evidence  of  the  execution  of  the  deed. 

"  We  are  also  of  the  opinion  that  there  was  no  other  compe- 
tent evidence  of  the  execution  of  the  deed.     Certain  witnesses 

Kelley,  Munson,  Bliss,  Poole,  and  Taylor  —  were  introduced 
to  .-hew,  by  admissions  of  0.  J.  Wilson,  made  out  of  the  pres- 
enee  of  Boozel,  after  he  had  acquired  title  to  the  lot  from 
Abram,  to  the  effect  that  0.  J.  Wilson  had  been  the  owner  of 
the  land  at  one  time;  also  McDonald,  to  show  that  prior  to 
the  time  that  0.  J.  Wilson  executed  the  deed  to  Abram,  Octo- 


Jan.  1889.]  Clark  v.  Wilson.  145 

ber,  1884,  and  after  the  supposed  deed  from  Abram  to  O.  J.t 
the  latter  claimed  to  own  the  lot.  We  hold  that  none  of  the 
above  evidence  was  competent  to  prove  the  execution  of  the 
supposed  deed  from  Abram  to  0.  J.  Wilson.  Abram  had  had 
a  complete  chain  of  title  to  the  lot  without  deraigning  title 
through  0.  J.  Wilson,  and  after  the  deed  from  Abram  to 
Boozel,  he  also  had  a  complete  title  to  the  lot,  without  refer- 
ence to  the  deed  from  0.  J.  Wilson  to  Abram,  unless  it  can  bo 
shown  that  the  supposed  deed  from  Abram  to  0.  J.  Wilson 
had  in  fact  been  executed.  The  law  did  not  require  him  to 
claim  title  through  0.  J.  Wilson.  He  might  rely  on  his  chain 
of  title  without  the  latter's  conveyance  to  Abram  Wilson. 
Defendant  in  error  Boozel's  title  was  not  dependent  on  show- 
ing that  0.  J.  Wilson  had  once  title,  as  supposed  by  counsel r 
but  it  was  sought  to  prove  that  0.  J.  Wilson  had  once  the 
legal  title,  as  a  starting-point  to  attack  the  title  of  defendant 
in  error  Boozel.  Such  admissions  are  incompetent  to  show 
the  execution  of  the  deed,  either  made  after  or  before  the  deed; 
from  O.  J.  Wilson  to  Abram  Wilson.  Conveyances  cannot  be 
proved  by  parol  evidence,  and  the  execution  of  a  deed  cannot 
be  proved  by  the  admissions  of  persons  not  themselves  shown 
to  have  been  in  privity  with  the  title  under  which  the  grantee 
claims.  Evidence  of  possession  is  competent  to  show  title, 
but  in  this  case  0.  J.  Wilson  never  had  possession  of  the  lot. 
Even  if  admissions  of  the  holder  of  the  title  to  real  estate  may 
be  competent  evidence  to  impeach  title,  when  made  by  a  per- 
son while  the  owner  is  in  possession,  against  his  subsequent 
grantees,  under  certain  circumstances,  a  question  we  need  not 
decide,  yet  this  would  be  an  exception  to  the  general  rule 
against  hearsay  evidence,  based  on  the  ground  that  such  ad- 
missions are  made  against  the  owner's  interests,  and  are  res 
gestae.  But  this  ownership  must  in  some  way  be  shown  by 
evidence  other  than  the  admissions.  It  would  be  just  as  compe- 
tent to  prove  agency  by  the  admissions  of  the  supposed  agent 
as  to  allow  title  to  be  shown  by  the  declarations  of  the  sup- 
posed grantee.  We  are  clearly  of  the  opinion  that  the  execu- 
tion of  the  deed  cannot  be  proved  by  showing  the  state  of  the 
accounts  between  0.  J.  and  Abram  Wilson.  That  throws  no 
light  on  the  subject.  The  plaintiffs  in  error  cannot  invoke 
either  the  answer  to  the  bill  of  0.  J.  Wilson  or  the  default  of 
Abram  Wilson,  as  admitting  the  title  against  their  co-respond- 
ent, Boozel.  the  latter  not  admitting  in  his  answer  title  in  0.  J. 

Wilson  at  any  time.     The  matter  must  be  regarded,  conform- 
Am.  St.  Uep..  Vol.  XI.  —  10 
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ably  to  the  rules  of  pleading,  as  though  expressly  denied. 
Plaintiffs  in  error  are  put  on  their  proof.  The  plaintiffs  in 
error  having  failed  to  prove  the  allegations  of  the  bill,  and  to 
6how  the  execution  of  the  deed  from  Abrarn  to  0.  J.  Wilson, 
the  question  of  fraud  on  the  part  of  0.  J.  in  the  execution  of 
his  quitclaim  deed  to  Abram  becomes  immaterial,  there  ap- 
pearing to  be  a  complete  title  in  Boozel.  Without  such  deed 
it  would  be  improper  to  set  aside  Boozel's  title,  and  subject 
the  lot  to  sale  for  the  payment  of  0.  J.  Wilson's  debts. 

"There  only  remains  to  determine  whether  the  one-thou- 
sand-dollar  note  given  by  0.  J.  Wilson  to  John  T.  Wilson  was 
given  for  a  bona  fide  debt.  The  evidence  on  this  point  is  quite 
voluminous,  and  we  have  examined  it  with  care,  but  find 
nothing  in  it  to  convince  us  that  the  court  below  erred  in 
holding  that  the  note  was  given  for  a  bona  fide  consideration. 
It  would  serve  no  purpose  to  canvass  the  evidence  in  detail, 
and  therefore  we  omit  to  do  so.  The  allowance  of  the  claim, 
payable  pro  rata,  is  also  proper  under  the  circumstances. 

"  We,  upon  the  whole  case,  are  satisfied  with  the  decree  of 
the  court  below.     The  decree  is  therefore  affirmed." 

From  this  decree  an  appeal  was  taken. 

Bull  and  Strawn,  for  the  appellant. 

Mayo  and  Widmer,  for  the  appellee. 

By  Court.  We  have  thoroughly  examined  the  record  in 
this  case,  and  carefully  considered  the  printed  arguments  filed 
on  behalf  of  the  different  parties,  and  have  thereupon  deter- 
mined that  the  judgment  of  the  appellate  court  shall  be 
affirmed.  The  foregoing  opinion  is  approved  and  adopted  as 
a  sufficiently  accurate  expression  of  our  views  upon  the  ques- 
tions arising  upon  the  record. 

Our  statute  gives  the  form  of  an  acknowledgment  of  deeds, 
which  it  declares  shall  be  sufficient,  and  it  requires  the  officer 
to  subscribe  his  name  to  the  certificate  (R.  S.  1874,  c.  30, 
sec.  26,  entitled  "Conveyances  "),  and  the  only  safe  rule  is  to 
require  this  in  all  cases  of  statutory  acknowledgments:  Mars- 
ton  v.  Brashaw,  18  Mich.  81;  100  Am.  Dec.  152.  See  also 
Freeman's  note  to  Livingston  v.  Kettelle,  41  Id.  173,  under 
the  head  of  "  Signing  and  Sealing  by  Officer." 

Under  the  facts  of  this  case,  even  the  answer  of  Abram  Wil- 
son, made  under  oath,  pursuant  to  a  prayer  of  the  bill,  could 
not  be  read  in  evidence  against  his  co-defendant,  Boozel:  Rust 
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v.  Mansfield,  25  111.  297.  To  allow  his  default  to  have  an 
effect  which  his  answer  under  oath  could  not  have,  would  be 
contrary  to  all  principle.  The  decree  pro  confesso  against  him 
can  affect  no  one  else,  because  it  is  not  alleged  in  the  bill 
that  in  any  view  he  has  a  present  interest  in  the  property 
that  can  be  affected  by  the  decree.  The  theory  of  the  bill  is, 
that,  in  equity,  the  property  is  that  of  0.  J.  Wilson,  while  the 
answer  of  Boozel  claims  that  it  is  his.  Abram  Wilson  was  a 
mere  conduit  through  which  the  title  passed. 

The  fact  that  the  evidence  as  to  the  consideration  of  the 
one-thousand-dollar  note  given  by  0.  J.  Wilson  to  John  T. 
Wilson  was  given  orally  before  the  trial  court  is  a  material 
circumstance  to  be  considered  in  a  case  like  the  present.  The 
court  can  determine  much  from  the  appearance  and  manner 
of  the  witness  while  testifying  as  to  his  candor;  and  if  John 
T.  Wilson  testified  the  truth,  his  note  is  bona  fide,  and  he 
stands  on  an  equal  footing  with  other  creditors. 

The  judgment  is  affirmed. 


Official  Certificate.  —  A  certificate  of  acknowledgment  to  a  deed  is  not 
valid  unless  subscribed  by  the  acknowledging  officer,  and  his  name  merely 
written  in  the  body  of  the  certificate  is  not  sufficient:  Marston  v.  Brashaw, 
18  Mich.  81;  100  Am.  Dec.  152;  note  to  Livingston  v.  KeUelle,  41  Id.  173. 
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Criminal  Law.  —  Circumstantial  Evidence  considered  and  held  to  be 
sufficient  to  sustain  conviction  for  murder. 

Criminal  Law. — Evidence  that  a  Mother,  upon  being  Informed  of 
the  Drowning  of  a  Child,  Exclaimed  in  the  Presence  of  her 
Husband,  Alfred:  "  I  knew  it,  I  knew  it;  my  heart  has  ached  for  two 
hours,  0  Alfred";  and  that  he  then  caught  her  and  told  her  "  to  hush 
and  not  take  on,"  —  is  admissible  on  the  trial  of  the  husband  for  the 
murder  of  such  child. 

Evidence.  — Conversation  between  Husband  and  Wife  Overheard 
by  a  Third  Person  may  be  given  in  evidence  by  him,  though  neither  of 
them  would  have  been  permitted  to  disclose  it. 

Criminal  Law.  —  Denial  of  Instructions  concerning  the  Supposed 
Remarks  of  Counsel,  about  which  the  record  is  silent,  cannot  be  con- 
sidered on  appeal. 

Criminal  Law. — Judgment  of  Conviction  for  Murder  will  not  be 
Reversed,  because  the  court  in  its  instructions  to  the  jury  defined  the 
crimes  of  voluntary  and  involuntary  manslaughter,  when  the  evidence 
showed  the  defendant  either  to  be  innocent  of  any  crime  or  to  be  guilty 
of  murder. 
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Criminal  Law.  —  Instruction*  concerning  Reasonable  Doubt  is  not 
erroneous  because  it  limits  such  doubt  to  a  reasonable  doubt  arising 
out  of  the  evidence  in  the  case. 

Criminal  Law.  —  A  Reasonable  Doubt  is  One  Arising  from  a  candid 
and  impartial  investigation  of  all  the  evidence,  such  as,  m  the  graver 
transactions  of  life,  would  cause  a  reasonable  aud  prudent  man  to  hes- 
itate and  pause. 

Criminal  Law. — To  Warrant  Conviction  on  Circumstantial  Evidence, 
it  i3  not  essential  that  no  inference  or  presumption  should  be  indulged 
in  by  the  jury  that  did  not  in  their  minds  necessardy  arise  from  the  cir- 
cumstances proved. 

Criminal  Law.  —  Omission  of  the  Court  to  Ask  Defendant  before 
Judgment  and  Sentence  if  He  had  Anything  to  Say  why  sentence 
should  not  be  pronounced  against  him  will  not  warrant  a  reversal  of 
such  judgment. 

Criminal  Law.  —  Plea  of  Former  Jeopardy  must  Show  how  and  when 
the  prisoner  was  put  in  jeopardy. 

Criminal  Law — Former  Jeopardy. — If  a  new  trial  is  granted  on  the  de- 
fendant's application,  he  may  again  be  tried  on  the  same  or  on  an 
amended  indictment. 

Criminal  Law  —  Amended  Indictment.  — After  a  defendant  has  been 
tried  and  convicted,  and  a  new  trial  has  been  granted  at  his  request,  a 
grand  jury  may  find  a  new  or  amended  indictment  charging  him  with 
commission  of  the  same  crime,  and  he  may  be  tried  and  convicted  thereon 
before  the  first  indictment  has  been  actually  discontinued  or  disposed  of. 

Indictment  of  Alfred  Gannon  for  murder.  He  was  convicted 
at  the  trial,  and  thereupon  prosecuted  a  writ  of  error. 

F.  M.  Guinn,  and  Henry  and  Fouke,  for  the  plaintiff  in  error. 

Hunt,  attorney-general,  and  James  M.  Alberts,  state's  attorney, 
for  the  defendant  in  error. 

Magruder,  J.  Plaintiff  in  error  was  indicted  for  the  mur- 
der, on  April  5,  1886,  of  Hansbrough  McCaslin,  in  the  county 
of  Fayette.  The  indictment  contains  two  counts.  The  first 
count  charges  the  prisoner  with  having  strangled  the  deceased; 
the  second  count  charges  him  with  having  cast,  thrown,  and 
pushed  the  deceased  into  a  creek  or  pond  of  water,  whereby  he 
was  choked,  suffocated,  and  drowned.  The  trial  took  place  in 
March,  1888,  before  the  circuit  court  of  Fayette  County,  and 
resulted  in  the  finding  of  a  verdict  of  guilty.  The  jury,  by 
their  verdict,  fixed  the  punishment  at  imprisonment  in  the 
penitentiary  for  a  period  of  twenty  years.  Judgment  was  ren- 
dered on  the  verdict,  and  plaintiff  in  error  prosecutes  his  writ 
of  error  from  this  court. 

It  is  assigned  as  error  that  the  verdict  is  not  sustained  by 
the  evidence,  which  is  entirely  circumstantial  in  its  character. 

The  deceased,   Hansbrough   McCaslin,  was  a  boy   between 
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six  and  seven  years  old  at  the  time  of  his  death,  and  was  the 
child  of  Ann  Gannon,  the  wife  of  plaintiff  in  error.  He  was 
familiarly  called  Hank,  and  appears  to  have  been  an  ille- 
gitimate child.  On  November  1,  1885,  plaintiff  in  error,  being 
then  not  over  twenty-four  years  of  age,  married  Ann  McCas- 
lin,  the  mother  of  this  boy,  who  is  said  by  the  witnesses  to 
have  been  between  five  and  six  years  old  at  the  time  of  the 
marriage.  Some  time  in  February,  1886,  plaintiff  in  error, 
with  his  wife  and  her  boy,  took  up  his  abode  in  a  log-house 
containing  one  room,  situated  about  two  hundred  yards  east  of 
Ramsey  Creek,  in  Fayette  County,  and  in  a  field  of  ten  or 
twelve  acres  of  cleared  land. 

On  the  morning  of  April  5,  1886,  at  half-past  eight  o'clock, 
plaintiff  in  error  went  with  the  boy  from  the  house  down  to 
the  creek  for  the  ostensible  purpose  of  fishing,  leaving  his  wife 
alone  at  the  house.  He  returned  to  the  house  on  horseback, 
without  the  boy,  at  about  twelve  o'clock,  making  no  inquiry 
as  to  whether  his  step-son  had  returned,  and  no  remark  as  to 
his  absence.  There  is  no  living  witness,  except  himself,  of 
what  took  place  between  him  and  the  boy  while  he  was  gone. 
Upon  his  return,  he  found  his  wife's  brother,  Benjamin  F.  Mc- 
Caslin,  in  the  house.  The  latter  had  arrived  on  horseback 
about  fifteen  or  twenty  minutes  before  Gannon's  return,  had 
tied  his  horse  to  the  fence  outside  of  the  yard,  and  was  sitting 
in  the  room  with  his  sister.  Upon  coming  up,  Gannon  laugh- 
ingly asked  his  wife  if  he  could  "  get  dinner  and  his  horse 
fed."  "  She  told  him  that  she  supposed  he  could."  He  and 
his  brother-in-law  at  once  went  to  the  stable  with  their  horses. 
When  they  came  back  into  the  house,  his  wife  asked  him 
where  the  fire-shovel  was  that  he  had  taken  away  "  in  the 
morning  with  fire  to  set  [on  fire]  some  log-heaps  that  he 
was  burning."  He  replied  that  he  had  left  it  at  the  creek, 
and  "  told  the  boy  to  bring  it  when  he  came  up."  He  asked 
his  wife,  who  was  cooking  the  dinner,  if  he  would  have  time, 
before  dinner  was  ready,  to  go  out  and  mend  up  some  log- 
heaps.  She  told  him  that  he  could  go  if  he  did  not  stay  too 
long.  He  then  invited  his  brother-in-law  to  go  with  him  to 
see  his  "  corn-ground,"  and  they  walked  out  together.  They 
passed  two  log-heaps.  McCaslin,  who  appeared  to  be  uneasy 
about  the  non-appearance  of  his  nephew,  looked  down  the 
creek  to  see  if  the  boy  came,  lie  asked  Gannon  where  he 
had  left  the  boy,  "  and  he  said  he  left  him  down  below  there 
fishing,  and  I  made  the  remark,  '  he  hangs  on  well  for  a  little 
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fellow.'"  Gannon  then  proposed  that  they  go  down  and  see 
what  he  was  doing. 

They  crossed  the  fence  at  a  point  about  fifty  yards  from  tho 
bank  of  the  creek,  went  westward  towards  the  bank,  and  then 
southward  down  the  creek  about  one  hundred  yards.  Gan- 
non remarked,  "that  creek  looks  awful,  —  looks  almost  like  a 
river."  They  discovered  the  boy's  clothes  on  the  ground. 
When  they  were  twenty  or  thirty  feet  north  of  the  clothes, 
Gannon  said:  "There  is  his  clothes  on  the  bank."  "He  ap- 
peared to  be  somewhat  embarrassed  over  it."  They  passed 
about  two  feet  east  of  the  clothes,  and  southward  down  the 
creek  thirty-nine  feet,  as  was  ascertained  by  a  subsequent 
measurement.  Here  they  found  the  lifeless  body  of  the  boy 
in  the  water. 

A  tree  had  fallen  into  the  creek,  whose  roots  projected  above 
the  surface  of  the  water.  The  body,  which  was  totally  naked, 
had  been  caught  in  the  roots,  and  was  supported  by  them,  so 
that  it  appeared  near  the  surface,  one  shoulder  being  above 
the  water.  Gannon  asked  McCaslin  if  he  could  get  the  body 
out,  but  the  latter  declined  to  allow  it  to  be  touched,  saying 
that  a  coroner's  inquest  must  be  held.  Upon  being  told  this, 
Gannon  shed  tears,  and  remarked  that  it  would  kill  his  wife. 

The  boy's  clothes  —  pants,  waist,  shoes,  stockings,  cap — 
lay  upon  the  east  side  of  the  creek,  twelve  and  a  half  feet  east 
of  the  edge  of  the  water.  There  was  an  upper  bank,  with  an 
abrupt  descent  therefrom  to  the  sand  below,  before  coming  to 
the  water.  Two  fish-hooks  had  been  set.  One  fish-pole  had 
been  stuck  into  the  bank  at  a  point  directly  west  of  and  oppo- 
site the  clothes.  Twenty  feet  south  of  this  another  fish-pole 
had  been  stuck  into  the  bank.  The  shovel  was  sticking  in 
the  upper  bank  a  little  below  the  clothing.  The  ground  was 
soft  and  muddy.  The  water  of  the  creek  was  muddy,  and  the 
current  was  west  of  the  place  where  the  body  was  found,  the 
water  at  that  point  being  comparatively  still. 

McCaslin  and  Gannon  went  back  to  the  house  together.  As 
they  entered  the  door,  Gannon  fell  back  a  little,  while  McCas- 
lin told  his  sister  that  Hank  was  drowned.  McCaslin  says: 
"What  he  said  was  in  response,  I  presume,  to  what  his  wife  said. 

I  came  up  on  the  door-step I  told  her  that  the  child  was 

drowned;  she  says  '1  knew  it,  I  knew  it;  my  heart  has  ached 
for  two  hours,  0  Alfred,'  and  at  that  point  he  dodged  in  and 
caught  her  and  told  her  to 'hush,  not  take  on.'  "  McCaslin 
left  Gannon  with  his  wife,  and  went  after  two  neighbors,  Fish 
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a*hd  Williams,  who  were  mending  a  fence  at  the  adjoining 
farm.  Fish  and  Williams  went  to  the  creek,  examined  the 
situation  and  surroundings,  took  the  body  from  the  water,  put 
some  of  the  clothes  upon  it,  carried  it  to  the  house,  and  placed 
it  in  the  mother's  lap.  Other  neighbors  went  to  the  place 
where  the  body  was  found,  and  made  examinations  and  meas- 
urements before  sundown.  The  house  was  not  visible  from 
the  point  where  the  clothes  were  found  on  account  of  the  tim- 
ber and  brushwood  which  intervened.  Some  twenty  or  thirty 
steps  away  from  the  clothes,  the  roof  of  the  house  might  be 
seen. 

It  is  in  proof  that  on  a  chilly,  rainy  day  in  the  middle  of 
February,  the  plaintiff  in  error  drove  the  boy  out  of  the  house. 
This  occurred  in  the  morning  about  ten  o'clock.  Gannon  and 
another  brother-in-law,  named  Robert  McCaslin,  were  at  work, 
making  boards  about  two  hundred  yards  from  the  house,  but  in 
sight  of  the  door.  Gannon  made  two  trips  to  the  house.  During 
one  of  his  absences,  the  boy  was  with  his  uncle;  he  had  on 
pants  and  a  waist,  was  bare-headed,  and  his  bare  toes  pro- 
truded from  his  shoes;  he  began  to  shake  and  shiver,  and 
wanted  to  go  to  the  house,  but  wanted  his  uncle  to  go  with 
him;  he,  however,  went  alone;  shortly  afterwards  he  came 
back  to  his  uncle  crying,  Gannon  standing  in  the  door-way 
and  looking  at  him;  his  uncle  carried  him  to  Ramsey;  he 
remained  there  several  days,  and  then  Gannon  came  after  him 
and  took  him  back.  Gannon  admits  that  on  that  morning  he 
and  his  wife  had  had  a  quarrel  about  some  other  woman. 
While  denying  that  he  drove  the  boy  out,  he  says  that  he  told 
his  wife  she  could  leave,  and  taxe  her  son  and  her  brother 
with  her,  and  that  the  boy  went  out  and  down  to  the  place 
where  his  uncle  was.  Several  witnesses  for  the  defense  testify 
that  they  never  witnessed  any  acts  of  unkindness  on  the  part 
of  plaintiff  in  error  towards  the  boy. 

Plaintiff  in  error  says  that  he  left  the  house  with  the  boy 
on  the  morning  of  the  latter's  death  at  about  half-past  eight 
o'clock;  that  he  stopped  to  fix  two  log-heaps;  that  he  may 
have  been  at  the  first  log-heap  a  half  an  hour  or  an  hour,  but 
cannot  tell  how  long  he  was  at  the  second;  that  they  also 
stopped  to  get  bait  under  or  near  the  fence;  that  the  boy  was 
fishing  with  the  north  pole  and  he  with  the  south  pole;  that 
he  left  his  fishing-pole  at  about  ten  o'clock,  and  went  west 
along  the  south  side  of  the  fence,  mending  the  fence,  pulling 
the  bushes  from  a  slough  that   passed   under  the   fence,  etc.; 
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that  he  caught  his  horse,  which  was  in  the  inclosure  with  a 
halter  on,  and  rode  him  up  to  the  house;  that  when  he  left 
the  fishing-place,  the  boy  was  holding  the  north  pole,  fishing 
with  it.  In  view  of  the  time  spent  at  the  log-heaps  before 
ten  o'clock,  and  at  the  south  fence  after  ten  o'clock,  it  is  ap- 
parent that  very  little  time  could  have  been  spent  in  fishing, 
according  to  the  account  given  by  the  prisoner  of  his  own 
movements. 

The  theory  of  the  defense  is,  that  after  his  step-father  left 
him  the  boy  took  off  his  clothes,  and  went  into  the  creek  and 
was  drowned.  To  support  this  theory,  testimony  was  intro- 
duced to  show  that  the  boy  was  fond  of  going  into  the  water. 
This  testimony  consisted  mainly  of  the  statements  of  persons 
who  had  seen  him  with  his  pants  rolled  up,  wading  in  a  ditch 
near  the  railroad  track,  and  in  a  pond  on  somebody's  prem- 
ises. 

In  opposition  to  the  theory  of 'the  defense,  it  was  shown  by 
the  prosecution  that  on  the  morning  of  April  5th  the  weather 
was  cold,  there  was  ice  in  the  sloughs,  the  snow  was  melting 
off,  and  the  creek  was  swollen  with  the  spring  floods.  Would 
a  boy  be  likely  to  attempt  to  swim  in  the  water  under  such 
circumstances?  It  was  further  proven  by  the  state  that  there 
were  tracks  leading  from  the  place  where  the  clothes  were 
found  to  the  water's  edge;  that  these  were  shoe-tracks,  or  the 
tracks  of  shod  feet;  that  there  were  no  barefoot  tracks  from  the 
clothes  to  the  water;  that  the  ground  was  soft  enough  to  show 
such  tracks,  if  the  boy  had  taken  his  clothes  off  and  walked 
barefooted  to  the  creek;  that  the  heavy  imprint  of  a  man's 
boot  or  shoe  heels  was  in  the  sand  near  the  water's  edge,  and 
near  them  the  imprint  of  a  boy's  hand  and  fingers,  with  lines 
extended  therefrom  in  the  sand  for  about  two  feet,  as  though 
the  boy  had  been  pushed  into  the  water,  or  had  struggled  to 
get  from  the  water  and  had  been  pushed  back. 

When  the  body  was  found,  sediment  an  eighth  of  an  inch 
thick  had  settled  over  it,  except  "the  point  of  the  shoulder, 
where  it  waved  out  of  the  water."  This  circumstance  would 
go  to  show  that  the  body  had  been  in  the  water  some  consid- 
erable time.  The  place  where  plaintiff  in  error  claims  to  have 
begun  mending  his  fence  after  leaving  the  fishing-ground  was 
only  distant  from  the  fish-poles  sixty  or  seventy  yards.  He 
could  have  seen  fcie  deceased  if  the  latter  had  gone  to  the  house 
to  take  the  shovel  at  any  time  between  ten  o'clock  and  twelve 
o'clock.      He  did  not  go  back  to  the  fishing-place  on  the  bank 
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of  the  angry  creek  to  discover  why  the  boy  staid  there  so  long. 
The  left  side  of  the  boy's  neck  was  found  to  be  purple,  and 
there  was  a  purple  place  six  or  seven  inches  long  on  the  left 
thigh. 

The  medical  witnesses,  whose  testimony  is  in  the  record,  did 
not  examine  the  body,  and  they  base  their  opinions  entirely 
upon  descriptions  of  the  body  as  given  by  others.  It  is  diffi- 
cult to  determine  from  what  they  say  whether  the  discolora- 
tion was  the  effect  of  wounds  previously  received,  or  not.  It 
would  seem  to  be  true,  however,  that  the  discoloration  which 
proceeds  from  the  natural  decay  of  the  body  does  not  disap- 
pear after  it  comes,  and  spreads  more  and  covers  a  larger  sur- 
face than  does  the  discoloration  that  results  from  a  bruise. 
Thomas  H.  Patton,  who  examined  the  body  on  the  day  it  was 
found,  and  saw  the  purple  spots  on  the  thigh  and  left  side  of 
the  neck  and  part  of  the  jaw,  says  that  these  spots  on  the 
cheek  or  jaw  had  passed  away  and  could  not  be  detected  on 
the  day  when  the  body  was  interred. 

The  prosecution  also  introduced  testimony  tending  to  show 
that  on  the  afternoon  of  April  5th  and  on  the  next  day  the 
plaintiff  in  error  kept  close  by  the  side  of  his  wife,  and  pre- 
vented her  from  communicating  with  other  persons.  He  did 
not  allow  her  to  be  with  others  unless  he  was  present.  At 
night,  when  his  wife  and  another  woman  lay  across  the  bed, 
he  lay  between  them,  although  there  was  another  bed  in  the 
room.  On  the  day  of  the  coroner's  inquest  he  followed  his 
wife  to  the  part  of  the  yard  where  the  women  were  gathered, 
and  kept  away  from  the  place  where  the  men  had  collected 
together. 

The  defense  introduced  evidence  to  show  that  the  plaintiff 
in  error  was  a  peaceable,  law-abiding  citizen.  The  state,  how- 
ever, proved  that  he  once  had  a  difficulty  with  an  old  man 
named  Strickland,  and  struck  him;  that  he  also  had  a  diffi- 
culty with  a  man  named  Dickerson,  and  knocked  him  down, 
and  was  fined  for  the  offense  by  the  police  magistrate;  that  he 
was  indicted  and  tried  for  burglary,  but  was  acquitted;  that 
Bince  his  arrest  on  the  charge  of  murdering  his  step-son  he 
escaped  from  jail  and  fled  to  Missouri,  where  he  was  re-cap- 
tured after  being  shot  in  the  arm  by  the  officers  of  the  law, 
and  that,  while  on  his  way  from  Missouri  to  Illinois  in  charge 
of  the  officers,  he  jumped  from  the  train  while  it  was  travel- 
ing at  the  rate  of  twenty  miles  per  hour,  and  was  again  re- 
captured. 
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We  cannot  further  comment  upon  the  testimony.  It  is  cir- 
cumstantial; but  after  a  careful  examination  of  it,  we  cannot 
say  that  the  verdict  is  against  the  weight  of  it.  The  jury  saw 
the  witnesses  and  heard  them  testify.  Wo  find  nothing  to 
show  that  the  jury  was  influenced  by  prejudice  or  passion. 
This  is  the  second  trial.  Upon  the  first  trial  plaintiff  in  error 
was  found  guilty,  and  his  punishment  was  fixed  at  fourteen 
years  in  the  penitentiary.  A  new  trial  was  granted  him,  and 
a  second  jury  have  found  him  guilty,  and  fixed  his  punishment 
at  a  longer  period. 

It  is  also  assigned  as  error  that  proof  was  admitted  of  Mrs. 
Gannon's  exclamation  when  she  first  learned  that  her  son  was 
dead.  We  think  it  was  properly  admitted,  as  explaining  the 
prisoner's  language  at  that  time.  The  state  had  the  right  to 
show  what  his  utterances  were  and  what  his  conduct  was  at 
the  time  of  the  discovery  of  the  body,  and  immediately  there- 
after. As  soon  as  he  came  into  the  presence  of  his  wife,  he 
dodged  into  the  house  and  caught  her,  and  told  her  "  to  hush, 
not  take  on."  These  words  were  addressed  to  her  in  response 
to  something  she  said  to  him.  and  cannot  be  fully  understood 
without  knowing  what  she  said.  The  command  to  "hush" 
was  a  command  to  her  to  refrain  from  saying  what  she  bad  be- 
gun to  give  utterance  to.  The  meaning  of  the  command,  as 
showing  what  he  desired  to  have  concealed  or  unspoken,  could 
only  bo  explained  when  considered  in  connection  with  the 
words  made  use  of  by  her.  He  told  her  not  to  "  take  on." 
This  expression  was  meaningless,  unless  it  could  be  deter- 
mined how  and  in  what  way  she  was  "  taking  on  "  by  admit- 
ting proof  of  the  words  she  addressed  to  her  husband.  While 
the  law  will  not  permit  husband  and  wife  to  testify  as  to  their 
confidential  communications  with  each  other,  yet  a  third  per- 
son hearing  a  conversation  between  husband  and  wife  may 
give  evidence  of  it:  Covimonwealth  v.  Griffin,  110  Mass.  181; 
Wharton's  Crim.  Ev.,  8th  ed.,  sec.  398. 

The  next  error  assigned  is,  that  one  of  the  counsel  for  the 
prosecution  was  permitted  to  make  improper  utterances  in  hia 
address  to  the  jury,  and  that  certain  instructions  asked  by  the 
defense,  which  cautioned  the  jury  against  the  influence  of  such 
utterances,  were  refused  by  the  trial  court.  There  is  nothing 
in  the  bill  of  exceptions,  or  in  the  record  anywhere,  to  show 
either  what  remarks  were  made  by  counsel,  or  that  any  objec- 
tion was  made  to  such  remarks,  or  any  exception  taken  thereto. 
Counsel   for   the  defense   have   presented  us  with    what  they 
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claim  to  be  a  copy  of  the  speech  made  on  the  trial  by  one  of 
the  attorneys  for  the  prosecution.  But  we  cannot  consider  it, 
because  it  is  no  part  of  the  record.  Instructions  must  be 
based  upon  the  evidence,  and  instructions  based  upon  sup- 
posed remarks  of  counsel  about  which  the  record  is  entirely 
silent,  and  to  which  the  bill  of  exceptions  makes  no  reference, 
are  properly  refused. 

It  is  also  objected  that  the  court  gave  the  jury  two  instruc- 
tions defining  voluntary  and  involuntary  manslaughter.  It  is 
not  claimed  that  the  definitions  are  incorrect,  but  that  the  in- 
structions were  improper,  because  the  crime,  if  crime  there 
was,  could  be  nothing  but  murder.  We  fail  to  perceive  how 
the  plaintiff  in  error  was  injured  in  any  way  by  calling  the 
attention  of  the  jury  to  an  offense  less  in  degree  than  that 
with  which  he  was  charged.  The  instructions  complained  of 
were  rather  favorable  to  him  than  otherwise.  They  could  not 
have  had  any  injurious  effect  upon  the  minds  of  the  jury,  as 
they  found  plaintiff  in  error  guilty  of  murder,  and  not  of  man- 
slaughter. 

The  instruction  given  for  the  prosecution  upon  the  subject 
of  reasonable  doubt  is  complained  of.  This  instruction  is  sub- 
stantially the  same  as  instruction  No.  12,  commented  upon  in 
Spies  v.  People,  122  111.  251,  3  Am.  St.  Rep.  320,  and  is  sus- 
tained by  that  case  and  the  cases  there  referred  to.  The  main 
objection  urged  against  it  is,  that  it  tells  the  jury  to  give  the 
prisoner  ''the  benefit  of  any  reasonable  doubt  arising  out  of 
the  evidence  in  the  case."  This  conforms  to  the  definition  of 
reasonable  doubt  already,  laid  down  by  this  court  in  May  v. 
People,  GO  111.  119,  where  we  said:  "A  reasonable  doubt  is 
one  arising  from  a  candid  and  impartial  investigation  of  all 
the  evidence,  and  such  as,  in  the  graver  transactions  of  life, 
would  cause  a  reasonable  and  prudent  man  to  hesitate  and 
pause." 

The  defense  asked  an  instruction  which  contained  the  fol- 
lowing words:  "And  if  it  is  possible  to  account  for  the  death 
of  the  deceased  upon  any  reasonable  hypothesis  other  than 
that  of  the  guilt  of  the  defendant,  then  it  is  your  duty,  as 
jurymen,  to  so  account  for  it,  and  find  the  defendant  not 
guilty."  The  court  refused  the  instruction,  and  such  refusal 
is  claimed  to  be  error.  Wharton  says  the  doctrine  that,  "'to 
justify  a  conviction  on  circumstantial  evidence,  it  is  necessary 
to  exclude  every  possible  hypothesis  of  innocence,"  is  based 
upon  "a  series  of  dicta":  Wharton's  Crini.  Ev.,  8th  ed.,  sec. 


156  Gannon  v.  People.  [Illinois, 

10;  Shultz  v.  State,  18  Tex.  401.  Wills  says:  "In  order  to 
justify  the  inference  of  legal  guilt  from  circumstantial  evi- 
dence, the  existence  of  the  inculpatory  facts  must  be  abso- 
lutely incompatible  with  the  innocence  of  the  accused,  and 
incapable  of  explanation  upon  any  other  reasonable  hypothe- 
sis than  that  of  his  guilt":  Wills  on  Circumstantial  Evidence, 
149.  We  do  not  deem  it  necessary  to  the  decision  of  this  case 
to  discuss  the  question.  Assuming  the  principle  announced 
in  the  refused  instruction  to  be  correct,  we  cannot  say  that  its 
refusal  worked  any  injury  to  the  defendant  in  this  case,  be- 
cause it  was  substantially  embodied  in  several  other  instruc- 
tions which  were  given  for  him,  and  at  his  request. 

In  one  of  the  instructions  given  for  the  defendant,  the  court 
said  to  the  jury:  "To  warrant  a  conviction  of  the  defendant, 
he  must  be  proved  to  be  guilty  so  clearly  and  conclusively 
that  there  is  no  reasonable  theory  upon  which  he  can  be  inno- 
cent, when  all  the  evidence  in  the  case  is  considered  together." 
In  another,  the  court  said:  "Before  a  jury  will  be  justified  in 
returning  a  verdict  of  guilty,  the  circumstances  so  relied  upon 
to  justify  a  conviction  must  be  so  strong,  pertinent,  and  con- 
vincing as  to  exclude  every  reasonable  doubt  of  his  inno- 
cence." In  still  another,  the  court  said:  "The  jury  are 
instructed  that  when  circumstances  alone  are  relied  upon  by 
the  prosecution  for  a  conviction,  the  circumstances  must  be 
such  ....  as  are  reconcilable  with  no  other  reasonable  hy- 
pothesis than  that  of  the  defendant's  guilt,  and  must  satisfy 
the  mind  of  the  jury  of  the  defendant's  guilt  beyond  a  reason- 
able doubt." 

The  court  also  refused  to  give  for  the  defendant  an  instruc- 
tion to  the  effect  that,  "while  circumstantial  evidence  is  legal 
and  proper  evidence  in  criminal  cases,  yet  no  inferences  or 
presumptions  should  be  indulged  in  by  a  jury  that  do  not,  in 
their  minds,  necessarily  arise  from  the  circumstances  proved," 
etc.  There  was  no  error  in  the  refusal.  The  vice  of  the  in- 
struction consists  in  the  use  of  the  word  "necessarily."  The 
inferences  to  be  drawn  by  the  jury  from  the  circumstances 
proved  must  be  such  as  to  satisfy  their  minds  of  the  guilt  of 
the  defendant  beyond  any  reasonable  doubt.  The  conclusion 
that  the  defendant  is  guilty  beyond  a  reasonable  doubt  may 
not  follow  necessarily  from  the  proven  circumstances,  but 
may  be  obtained  therefrom  by  probable  deduction.  Green- 
leaf  says:  "Circumstantial  evidence  is  of  two  kinds,  namely, 
certain,  or  that  from  which  the  conclusion  in  question  neces- 
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sarily  follows,  and  uncertain,  or  that  from  which  the  conclu- 
sion does  not  necessarily  follow,  but  is  probable  only,  and  is 
obtained  by  process  of  reasoning":  1  Greenl.  Ev.,  14th  ed., 
sec.  13  a.  The  conclusion  that  death  has  resulted  from  mur- 
der, rather  than  from  accidental  drowning,  may  be  reached 
1  y  a  process  of  reasoning,  so  as  to  leave  in  the  mind  no  rea- 
sonable doubt  as  to  its  correctness. 

Complaint  is  made  that  the  defendant  was  not  asked  \>y  the 
court,  before  judgment  and  sentence,  if  he  had  anything  to  say 
why  sentence  should  not  be  pronounced  against  him.  There 
is  i,o  statute  requiring  the  court  to  so  rail  upon  the  defendant. 
The  record  in  this  case  contains  the  following:  "Neither  de- 
fendant nor  his  counsel  having  anything  further  to  say  why 
sentence  should  not  be  pronounced  against  him  by  the  court 
on  the  verdict  of  guilty  rendered  by  the  jury  in  this  cause,  it 
is  therefore  ordered,"  etc.  It  would  appear  from  this  recita- 
tion that  the  defendant  had  a  chance  to  speak,  if  he  had  de- 
sired to  do  so.  We  disposed  of  this  question,  so  far  as  minor 
felonies  are  concerned,  in  Bressler  v.  People,  117  111.  422. 

We  are  of  the  opinion  that  while  it  is  a  better  practice 
to  call  upon  the  defendant  to  say  why  he  should  not  be  sen- 
tenced, yet  the  omission  to  do  so  is  no  ground  for  reversal  in 
any  case. 

Such  omission  does  not  affect  the  verdict,  because  defend- 
ant is  never  called  upon  to  speak  until  after  verdict. 

One  of  the  reasons  given  for  the  origin  of  the  practice  in 
England  is,  that  a  person  on  trial  for  felony  was  not  allowed 
counsel.  Here  the  accused  always  has  counsel  to  represent 
him. 

Another  reason  assigned  in  the  books  for  the  observance  of 
the  practice  is,  that  a  motion  may  be  made  in  arrest  of  judg- 
ment. Under  our  system,  the  motion  in  arrest  and  the  motion 
for  new  trial  are  disposed  of  before  the  time  for  the  sentence 
arrives.  In  the  case  at  bar,  defendant  made  motions  for  new 
trial  and  in  arrest  of  judgment,  and  they  were  both  overruled. 
It  is  necessary  that  the  prisoner  be  present  when  the  verdict 
is  rendered,  and  that  he  be  present  when  sentence  is  pro- 
nounced; and  if  the  record  shows,  as  the  record  in  the  present 
case  does  show,  such  presence  of  the  prisoner,  it  is  not  per- 
ceived how  his  rights  are  prejudiced  by  a  failure  to  observe 
the  ceremony  contended  for.  It  has  been  said  that  the  de- 
fendant is  thereby  enabled  to  lay  before  the  court  certain 
statements  which  may  have  the  effect  of  mitigating   his  pun- 
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ishment.  But  under  our  statute,  the  extent  of  the  pun- 
ishment is  fixed  by  the  jury  in  their  verdict,  and  not  by 
the  court  at  the  time  of  sentence.  In  quite  a  number  of  the 
states,  the  failure  of  the  record  to  show  the  observance  of  the 
ceremony  has  been  held  not  to  be  ground  for  a  reversal,  though 
it  is  held  that  the  form  is  one  proper  to  be  used:  Wharton's 
Crim.  PI.  &  Pr.,  9th  ed.,  sec.  906;  Slate  v.  Hoyt,  47  Conn.  518; 
36  Am.  Rep.  89;  State  v.  Bell,  27  Mo.  324;  Sarah  v.  State,  28 
Ga.  576. 

Plaintiff  in  error  also  assigns  as  error  that  the  trial  court 
erred  in  refusing  to  admit  the  record  of  the  former  trial  of  this 
case  to  go  to  the  jury  as  evidence  of  former  jeopardy.  The 
present  record  recites  that  defendant  entered  his  special  plea 
of  former  jeopardy,  which  was  demurred  to  by  the  state,  and 
the  demurrer  was  sustained.  But  the  plea  itself  is  nowhere 
set  forth  in  the  record  now  before  us,  and  we  have  no  means 
of  knowing  what  it  was.  Such  a  plea  must  show  how  and  in 
what  manner  the  prisoner  was  put  in  jeopardy:  Wharton's 
Crim.  PI.  &  Pr.,  9th  ed.,  sec.  520. 

But  independently  of  the  question  of  the  absence  of  the 
plea,  the  record  of  the  former  trial  would  have  been  no  bar  if 
it  had  been  admitted.  It  showed  that  defendant  was  tried, 
convicted,  and  his  punishment  fixed  by  the  verdict  at  fourteen 
years  in  the  penitentiary;  but  it  also  showed  that,  the  verdict 
was  set  aside,  and  a  new  trial  granted,  upon  his  own  motion. 
If  a  new  trial  be  granted  on  the  defendant's  application,  this 
is  in  itself  no  bar  to  a  second  trial  on  the  same  or  an  amended 
indictment:  Wharton's  Crim.  PI.  &  Pr.,  9th  ed.,  sec.  435  a.  In 
State  v.  Blaisdell,  59  N.  H.  328,  it  was  said:  "  The  verdict  was 
set  aside,  on  motion  of  the  respondent,  for  the  misconduct  of 
a  juror.  The  trial  was  illegal,  and  went  for  nothing,  and  the 
second  trial  was  not  a  second  jeopardy." 

After  the  new  trial  was  granted,  and  at  the  February  term, 
1888,  the  case  was  submitted  to  another  grand  jury,  who  re- 
turned a  new  indictment,  and  the  second  trial  took  place 
under  this  new  indictment.  It  is  really  an  amended  indict- 
ment, and  is  the  same  as  the  one  under  which  the  first  trial 
took  place,  with  the  exception  of  some  changes  in  the  phrase- 
ology. Plaintiff  in  error  complains  that  the  court  below  erred 
in  proceeding  to  trial  under  the  second  indictment  before  the 
first  one  was  disposed  of.  No  error  was  committed  in  the  re- 
spect here  indicated.  In  ComvionwealUi  v.  Drew,  3  Cush.  279, 
Chief  Justiee  Shaw  said:   "Where  it  is  found  that  there  is 


April,  1880.]  Ohtiiwein  v.  Thomas.  159 

r>ome  mistake  in  an  indictment,  as  a  wrong  name  or  addition, 
or  the  like,  and  the  grand  jury  can  be  again  appealed  to,  as 
there  can  be  no  amendment  of  an  indictment  by  the  court,  the 
proper  course  is  for  the  grand  jury  to  return  a  new  indict- 
ment, avoiding  the  defects  in  the  first.  And  it  is  no  good 
ground  of  abatement  that  the  former  has  not  been  actually 
discontinued  when  the  latter  is  returned." 
The  judgment  of  the  circuit  court  is  affirmed. 


Jeopardy,  What  Constitutes:  See  monographic  note  to  Slate  v.  McKec, 
21  Am.  Dec.  505-508.  An  accused  is  not  put  twice  in  jeopardy  by  being 
remanded  for  a  new  trial  after  having  had  a  former  conviction  set  aside  for 
errors  occurring  in  the  trial:  Younger  v.  State,  2  W.  Va.  579;  98  Am.  Dec. 
791;  SutcVff  V.  State,  18  Ohio,  4G9;  51  Am.  Dec.  459.  When  a  defendant 
procures  a  reversal  of  a  former  judgment  of  conviction  upon  appeal,  though 
asking  for  a  discharge  on  the  grounds  of  insufficiency  of  the  verdict,  and  not 
for  a  new  trial,  if  the  prayer  for  a  discharge  be  denied,  and  a  new  trial 
granted,  the  defendant  will  be  regarded  as  impliedly  assenting  to  all  the 
consequences  legitimately  following  such  reversal,  and  a  plea  of  once  in  jeop- 
ardy by  reason  of  the  former  trial  cannot  be  sustained  upon  the  new  trial: 
People  v.  Trovers,  11  Cal.  176. 

Criminal  Law  —  Reasonable  Doubt. —  A  reasonable  doubt,  as  used  in 
the  law  of  evidence,  is  a  conscious  uncertainty  in  the  mind  of  the  jury,  after 
a  fair  consideration  of  all  the  proofs  in  the  case  respecting  the  guilt  of  the 
accused:  State  v.  Clung  Limj,  1G  Or.  419.  An  instruction  to  the  jury  that  a 
reasonable  doubt  of  a  prisoner's  guilt  means  a  doubt  "for  which  you  can 
give  a  reason  "  is  not  good:  State  v.  Sauer,  38  Minn.  43S.  There  is  no  error 
in  the  following  instruction:  "If  you  are  then  not  so  satisfied  and  convinced 
of  the  defendant's  guilt  that  you  would  act  upon  that  conviction  in  matters 
of  highest  importance  to  yourselves,  you  should  give  the  defendant  the  bene- 
fit of  the  doubt,  and  acquit;  if  you  are  so  satisfied,  you  should  convict  him  ": 
State  v.  Schaffer,  74  Iowa,  704. 
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[127  Illinois,  554.] 
A  Bastard  could  not   Inherit  even  from  its  Mother  by  the  common 

law,  aud  thi3  rule  prevailed  in  the  state  of  Illinois  until,  in  the  year 
1S29,  a  statute  was  enacted  rendering  illegitimates  competent  to  inherit 
from  their  mother. 

Estoppel.  —  The  Recitals  in  a  Deed  Operate  by  Way  of  Estoppel  upon 
the  grantee,  and  after  its  record,  upon  his  grantees. 

Every  Child  is  Presumed  to  have  been  Born  in  Lawful  Wkdlock; 
and  this  presumption  must  prevail  until  overcome  by  clear  and  convin- 
cing proof. 

Presumption  that  a  Child  was  Born  in  Lawful  Wedlock,  and  is  legiti- 
mate, is  not  overcome  by  mere  rumor,  nor  by  the  absence  of  positive 
proof  of  the  actual  marriage  of  its  parents,  nor  by  evidence  of  the  sons 
of  a  brother  of  the  child's  mother  that  they  had  heard  their  father  say 
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that  such  mother  had  no  husband,  and  that  her  child  was  illegitimate*. 
And  where  the  question  was  ag  to  the  legitimacy  of  Susannah,  wife  of 
Thomas  0.,  and  daughter  of  Hannah,  it  was  held  that  a  deed  made  after 
the  death  of  Hannah  by  her  parents,  James  and  Fauny  H.,  to  Susannah 
and  her  husband,  Thomas,  reciting  the  death  of  Hannah,  the  wife  of 
William  R.,  and  that  the  grantors  were  Hannah's  parents,  and  were  her 
heirs  at  law,  and  that  for  the  purpose  of  vesting  the  said  Susannah  and 
her  husband  with  all  the  lands  of  which  said  Hannah  was  possessed  in 
her  lifetime,  the  grantors  granted  to  said  Thomas  and  Susannah  all  the 
lands  which  descended  to  the  grantors  on  the  death  of  their  said  daugh- 
ter Hannah  R.,  did  not  remove  the  presumption  of  Susannah's  legiti- 
macy, though  if  she  were  legitimate,  she,  and  not  the  grantors  in  said 
deed,  was  the  heir  at  law  of  said  Hannah. 

A  Wife  not  a  Party  to  an  Action  Brought  by  her  Husband  cannot 
be  affected  by  any  judgment  or  other  relief  he  may  obtain  therein 
declaring  him  to  be  the  owner  of  real  estate  which  in  fact  belongs  solely 
to  her;  nor  can  any  deed  obtained  by  him  pursuant  to  such  judgment 
amount  to  color  of  title. 

Reversioners  and  Statute  of  Limitations. — Children  Inheriting  from 
their  Mother  real  estate  of  which  their  father  is  tenant  by  the  curtesy 
are  not  entitled  to  possession  until  after  his  death,  and  the  statute  of 
limitations  cannot  run  against  them  in  his  lifetime. 

Laches.  —  Children  inheriting  real  estate  from  their  mother,  subject  to  their 
father's  rights  as  tenant  by  the  curtesy,  are  not  guilty  of  laches  in  re- 
maining silent  for  more  than  thirty  years,  during  which  time  their  father 
was  alive,  and  he  and  his  grantees  laid  out  and  platted  a  town  on  such 
realty,  and  were  in  possession  thereof;  for  such  possession  was  lawful 
and  consistent  with  the  father's  estate,  and  neither  the  children  nor 
their  grantees  had  any  right  to  disturb  it. 

Judgment  aoainst  a  Tenant  cannot  estop  his  landlord  who  was  no  party 
thereto. 

A  Privy  to  a  Judgment  or  Decree  is  One  whose  Succession  to  the 
Rights  of  Property  thereby  Affected  Occurred  after  the  institu- 
tion of  the  particular  suit,  and  from  a  party  thereto. 

M.  Millard  and  William  P.  Launtz,  for  the  village  of  Brook- 
lyn. 

Charles  W.  Thomas  and  C.  H.  Patton,  for  the  other  appel- 
lees. 

Shopr,  J.  This  was  a  proceeding  in  equity  to  establish 
title,  and  for  the  partition  of  all  that  part  of  United  States 
survey  No.  764,  in  St.  Clair  County,  lying  between  Water 
Street,  in  the  village  of  Brooklyn,  and  tbe  Mississippi  River, 
being  1,995  feet  long  north  and  south,  and  about  2,000  feet 
wide,  and  which  has  been  formed  by  accretion  since  1837.  when 
the  village  was  platted.  The  complainants  in  the  original  bill 
claim  to  be  the  owners  of  the  premises  in  question  in  fee,  as 
tenants  in  common,  under  mesne  conveyances  from  Thom.-m 
Osborn.      The  village  of   Brooklyn,   one   of  the   defendants, 
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claims  the  premises  by  virtue  of  a  town  plat  made  and- 
recorded  by  Thomas  Osborn  and  his  immediate  grantees  in 
1837,  and  as  accretions  to  Water  Street;  and  the  appellant, 
also  one  of  the  defendants,  claims  an  undivided  thirty-three 
thirty-fifths  interest  in  the  same  premises,  under  mesne  con- 
veyances from  the  heirs  of  Susannah  Osborn.  Answers  were 
filed  to  the  bill,  and  defendant  Orthwein  exhibited  his  cross- 
bill, which  was  also  answered.  Replications  were  filed  and. 
testimony  taken  under  the  original  and  cross-bills  and  an- 
swers, and  upon  the  hearing  both  the  original  and  cross-bills 
were  dismissed.  The  defendant  Orthwein  alone  perfected  his 
appeal,  and  brings  the  record  into  this  court,  assigning  for 
error  the  dismissal  of  his  cross-bill. 

Hannah  Ratcliff,  or  Hannah  Hillman,  tho  same  person,  is 
the  common  source  of  title.  Hannah  Hillman  was  the  daugh- 
ter of  James  and  Fanny  Hillman.  About  1808  she  removed 
from  Pennsylvania  and  settled  in  St.  Clair  County.  She 
bought  the  militia  claim  of  John  Moredock,  No.  610,  for  one 
hundred  acres  of  land,  which  was  located  upon  United  States 
survey  No.  764,  which  is  the  tract  of  land  to  which  the  land 
in  controversy  is  an  accretion,  and  upon  which  she  settled 
about  1813,  occupying  it  as  a  residence  while  she  lived,  and' 
owned  it  in  fee  at  the  time  of  her  death,  in  1822.  She  died 
intestate,  leaving  surviving  one  child,  Susannah,  born  in  1786, 
who,  in  1807,  intermarried  with  Thomas  Osborn.  Susannah 
and  her  husband  moved  upon  this  land  of  her  mother's  about 
1816,  and  also  occupied  it  as  a  residence  from  that  time  till 
the  death  of  Susannah,  in  1832.  Susannah  died  inter.tate, 
leaving  surviving,  her  husband,  Thomas  Osborn,  and  six 
children. 

It  appears  that  Hannah  Hillman  emigrated  to  this  state 
with  one  William  Ratcliff;  that  they  here  lived  together  upon 
this  survey,  as  man  and  wife,  until  Hannah's  death.  There 
is  no  direct  evidence  of  their  marriage.  The  first  serious  ques- 
tion presented  is  as  to  the  legitimacy  of  Susannah.  She  was 
the  daughter  of  said  Hannah,  but  the  original  bill  charges 
that  she  was  a  bastard,  and  incapable  of  taking,  by  descent, 
the  lands  owned  in  fee  by  her  mother  at  the  death  of  the 
latter.  When  Hannah  died,  her  father  and  mother,  James 
and  Fanny  Hillman.  were  still  living  in  Pennsylvania,  and 
the  theory  of  the  bill  is,  that  James  and  Fanny  Hillman  took 
by  descent,  as  heirs  of  their  daughter,  Hannah,  survey  No. 
764,  and  that  Susannah  took  nothing. 
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At  the  time  of  Hannah's  death,  in  1822,  the  common  law 
had  not  been  modified  by  statute,  and  a  bastard  could  not  in- 
Aerit,  even  from  its  mother.  It  is  true  that  from  the  earliest 
organization  of  civil  government  in  the  territory  northwest  of 
the  river  Ohio,  the  descent  of  property  had  been  regulated  by 
written  law.  The  rule  of  descent  was  first  declared  in  the 
ordinance  of  1787,  and  the  act  of  March  23,  1819  (Laws  1819, 
sec.  21,  p.  230),  in  force  in  1822,  was  a  literal  transcript  of 
the  second  section  of  the  ordinance.  And  although  the  rule 
had,  meantime,  been  thrice  declared  by  legislative  authority, 
viz.,  by  the  governor  and  judges  of  the  territory  northwest  of 
the  Ohio  River  in  1795  (Ter.  Laws  1795,  sec.  4,  p.  92),  by  the 
legislature  of  the  Indiana  Territory  in  1807  (Rev.  Stats.  Ind. 
Ter.  1807,  p.  77),  and  by  the  governor  and  judges  of  the  Illi- 
nois Territory  in  1809  (1  Pope's  Digest,  sec.  22,  p.  207),  in 
every  instance  the  persons  first  taking  from  the  ancestor  were 
described  as  "children."  Susannah  was  the  child  of  Hannah, 
and  within  the  letter  of  the  statute;  but  if  illegitimate,  she 
would  nevertheless  be  excluded  from  the  inheritance,  for, 
under  the  rule  of  construction  as  applied  to  statutes,  the  word 
"child"  or  "children"  embraces  only  legitimate  children: 
Blacklaws  v.  Milne,  82  111.  505;  15  Am.  Rep.  339.  It  was  not 
until  1829  that  the  rule  of  the  common  law  was  so  modified 
in  this  state  as  that  illegitimates  could  inherit  from  their 
mother:  Rev.  Laws  1829,  sec.  47.  p.  207.  And  this  has  been 
the  rule  of  descent  from  that  time  to  the  present. 

If,  then,  the  complainants  have  shown  that  Susannah  was 
illegitimate,  the  estate  of  Hannah  descended,  "  in  equal  parts, 
to  the  next  of  kin  in  equal  degree,"  namely,  to  the  father  and 
mother,  brothers  and  sisters  (if  any),  and  their  descendants: 
Act  of  March  23,  1819. 

For  the  purpose  of  showing  illegitimacy,  reliance  is  placed 
upon  a  deed  from  James  and  Fanny  Hillman,  executed  and 
acknowledged  by  them  in  Alleghany  County,  Pennsylvania, 
February  19,  1825,  to  Thomas  Osborn.     This  deed   recites:  — 

"  Whereas,  Hannah  RatclifT,  wife  of  William  Ratcliff,  of  said 
state  of  Illinois,  daughter  and  heir  of  the  said  James  Hillman, 
departed  this  lite  in  the  month  of  October,  1822,  leaving  the 
said  James  Hillman,  her  father,  and  Fanny,  his  wife,  her 
heirs  at  law:  Now,  for  the  purpose  of  vesting  said  Thomas 
Osborn,  and  Susannah,  his  wife,  who  is  the  daughter  of  said 
Hannah  Ratcliff,  with  all  the  real  estate,  to  wit,  lands,  tene- 
ments,  hereditaments,  which   the  said    Hannah    Ratcliff   was 
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possessed  at  the  time  of  her  death,  situate  and  being  in  the 
state  of  Illinois,  aforesaid,  and  for  the  sura  of  one  dollar  to  us 
in  hand  paid  by  the  said  Thomas  Osborn,  at  and  before  the 
ensealing  and  delivery  hereof,  the  receipt  of  which  is  hereby 
acknowledged,  have  granted,  bargained,  and  sold  to  the  said 
Thomas  Osborn,  and  Susannah,  his  wife,  and  their  heirs  and 
assigns  forever,  all  lands,  tenements,  hereditaments,  of  what- 
ever nature  or  kind,  which  descended  to  us  at  the  death  of  our 
daughter,  Hannah  Ratcliff,  late  of  the  state  of  Illinois,  de- 
ceased." 

It  is  manifest  that  the  recitals  of  fact  in  this  deed  operate 
by  way  of  estoppel  upon  Thomas  Osborn,  and  after  its  record 
in  the  proper  county,  August  9,  1827,  upon  his  grantees.  As 
was  said  in  Pinckard  v.  Milmine,  76  111.  453:  "We  recognize 
the  doctrine  of  estoppel  by  the  recitals  in  a  deed,  and  that  a 
party  claiming  under  such  deed  cannot  be  permitted  to  deny 
any  fact  admitted  to  exist  by  such  recitals";  citing  Byrne  v. 
Morehouse,  22  111.  603,  and  Rigg  v.  Cook,  4  Gilm.  336,  46  Am. 
Dec.  462;  and  adding:  "  The  principle  of  these  cases  is,  that 
whatever  rights  legitimately  arise  on  such  admitted  facts  may 
at  all  times  be  asserted,  whether  it  be  to  obtain  or  defend  the 
possession  of  such  rights."  Thomas  Osborn  would  not  have 
been  permitted,  nor  can  the  appellees,  his  remote  grantees, 
now  be  heard  to  deny  the  facts  recited  in  this  deed,  namely, 
that  Hannah  Hillman  and  William  Ratcliff  were  man  and 
wife,  and  that  Susannah  Osborn  was  the  daughter  of  Hannah 
Ratcliff.  Hannah  Ratcliff  was  then  a  married  woman,  and 
Susannah  Osborn  was  her  only  child.  In  contemplation  of 
law,  Susannah  is  presumed  to  have  been  born  in  lawful  wed- 
lock, and  this  presumption  must  prevail  until  the  legal  pre- 
sumption of  legitimacy,  and  winch  attaches  to  every  child,  is 
overcome  by  clear  and  convincing  proof;  and  the  burden  of 
showing  illegitimacy  is,  by  the  law,  cast  upon  those  who  al- 
lege it. 

The  doctrine  announced  is  fully  sustained  by  the  authorities. 
In  Strode  v.  Magmcan's  Heirs,  2  Bush,  621,  it  is  said:  "'The 
law  presumes  that  every  child  in  a  Christian  country  is,  j>riv\a 
facie,  the  offspring  of  a  lawful,  rather  than  a  meretricious, 
union  of  the  parents,  and  that,  consequently,  the  mother, 
either  by  actual  marriage,  or  by  cohabitation  and  recognition, 
was  the  lawful  wife  of  the  father;  and  in  the  absence  of  any 
negative  evidence,  no  supplemental  proof  of  legal  marriage 
will  be  necessary  to  legitimate  the  offspring.     Mere  rumor  is 
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insufficient  to  bastardize  issue,  or  require  positive  proof  of  ac- 
tual marriage.  If  the  presumption  be  false,  repellant  facts 
may  generally  be  established;  and  if  no  such  fact  can  be 
clearly  proved,  the  presumption,  from  mere  filiation,  should 
stand."  So  in  Wilkinson  v.  Adam,  1  Ves.  &  B.  422,  it  is  said 
by  Lord  Eldon  that  the  rule  cannot  be  stated  too  broadly,  that 
the  description  "child,"  "son,"  "issue,"  and  every  word  of  that 
species,  must  be  taken,  prima  facie,  to  mean  legitimate  child, 
son,  issue,  and  that  to  this  extent  all  the  cases  go.  So,  too,  in 
Cavjollc  v.  Ferric,  23  N.  Y.  91:  "It  being  shown  and  conceded 
that  the  respondent  was  the  son  of  the  deceased,  ....  the 
presumption  of  law  was,  that  he  was  her  legitimate  son,  and 
those  who  assume  the  fact  of  illegitimacy  have  cast  on  them 
the  onus  of  establishing  it."  And  the  cases  cited  by  the  court 
jo  to  this  extent:  that  the  law  is  unwilling  to  bastardize  chil- 
dren, and  throws  the  proof  on  the  party  who  alleges  illegiti- 
macy, and  in  the  absence  of  evidence  to  the  contrary,  a  child, 
io  nomine,  is  therefore  a  legitimate  child.  Nor  does  the  law 
require  an  acknowledged  and  conceded  child  to  prove  an  act 
of  marriage  to  maintain  his  legitimacy.  The  presumption 
and  charity  of  the  law  are  in  his  favor,  and  those  who  wish  to 
bastardize  him  must  make  out  the  fact  by  clear  and  irrefra- 
gable proof.  The  presumption  of  law  is  not  lightly  to  be  re- 
pelled. It  is  not  to  be  lightly  broken  in  upon,  or  shaken  by  a 
mere  balance  of  probabilities.  The  evidence  for  repelling  it 
must  be  strong,  satisfactory,  and  conclusive.  And  in  another 
case  cited  {Pier  v.  Pier,  2  H.  L.  Cas.  331),  it  is  said:  "Pre- 
sumptions of  this  sort  in  favor  of  marriage  can  only  be  nega- 
tived by  disproving  every  reasonable  possibility." 

The  witnesses  all  affirm  that  Susannah  Osborn  was  the 
daughter  of  Hannah  Ratcliff,  and  the  recitals  in  the  deed 
confirm  this;  but  the  deed  goes  further,  and  shows  that  the 
daughter  of  the  grantors  was  the  wife  of  William  Ratcliff. 
The  witnesses  also  show  that  William  and  Hannah  Ratcliff 
emigrated  to  Illinois  in  1S08,  and  thereafter  lived  together  as 
husband  and  wife  until  the  death  of  Hannah;  and  it  is  also 
shown  that  in  1816,  William  Ratcliff,  and  Hannah,  his  wife, 
joined  in  the  execution  and  acknowledgment  of  a  deed  con- 
veying land.  It  is  also  shown  that  Susannah  was  married  to 
Thomas  Osborn  in  1607,  at  the  age  of  twenty-one  years;  and 
although  there  is  no  evidence  as  to  when  William  Ratcliff 
became  the  husband  of  Hannah  Hillman.  the  testimony  of 
the   two  sons   of  Benjamin    Hillman  (a  brother  of  Hannah), 


April,  1889.]  Orthwein  v.  Thomas.  165 

that  they  had  heard  their  father  say,  when  speaking  of  their 
aunt,  whom  the  witnesses  never  saw,  on  occasions  which  they 
could  not  fix  with  any  distinctness,  and  in  conversations 
which  they  could  not  recall  with  any  clearness,  that  Hannah 
had  no  husband,  and  that  her  daughter  was  illegitimate,  does 
not  rise  to  the  dignity  of  that  general  repute  in  the  family 
which  the  law  regards  as  competent  evidence  in  respect  to 
pedigree,  and  is  insufficient  to  repel  the  presumption  of  mar- 
riage. It  is  not  general  repute  at  all;  it  is  the  specific,  hear- 
say statement  of  a  single  member  of  a  numerous  family,  and, 
ns  such,  is  altogether  too  unsatisfactory  and  inconclusive  to 
overcome  the  legal  presumption  of  timely  marriage  between 
Hannah  Hillman  and  William  Ratcliff,  and  the  legitimacy 
of  their  child,  Susannah.  And  the  testimony  of  these  two 
nephews  of  Hannah  Ratcliff,  speaking,  at  most,  only  as  to 
the  repute  in  the  family  of  their  father,  is  all  there  is  in  this 
record  to  cast  the  slightest  suspicion  upon  Susannah's  legiti- 
macy. 

What  is  here  said  is  not  at  all  affected  by  the  statement  in 
the  deed  of  James  and  Fanny  Hillman  (father  and  mother  of 
Hannah  Hillman),  that  upon  the  death  of  Hannah  Ratcliff, 
she  left  "the  said  James  Hillman,  her  father,  and  Fanny,  his 
wile,  her  heirs  at  law."  Whether  they  were  or  were  not  the 
heirs  at  law  of  their  deceased  daughter,  would  depend,  not 
upon  their  naked  assertion  of  heirship,  hut  upon  the  existence 
of  certain  facts.  It  is  impossible  that  they  could  have  been 
the  heirs  at  law  of  their  deceased  daughter,  if  such  daughter 
left  surviving  legitimate  offspring,  or  descendants  thereof;  so 
that,  to  make  their  statement  of  heirship  in  the  deed  true, 
they  should  have  gone  further,  and  bastardized  the  issue  of 
their  daughter,  or  been  in  a  condition  to  do  so  by  that  char- 
acter of  proof  required  by  the  law.  So  far  from  doing  this, 
they,  by  their  recitals  of  fact  in  the  same  deed,  as  we  have 
seen,  support  the  legal  presumption  of  legitimacy. 

In  any  view  we  have  been  able  to  take  of  the  facts  dis- 
closed by  this  record,  the  conclusion  has  been  forced  upon  us, 
and  we  so  hold,  that  Susannah  Osbom  was  the  legitimate 
daughter  of  William  and  Hannah  Ratcliff,  and  took  by  de- 
scent, on  the  death  of  her  mother,  survey  No.  7G4,  of  which 
her  mother  died  seised  in  fee.  This  being  so,  upon  the  death 
of  Susannah  Osborn,  in  LS32,  intestate,  leaving  surviving  a 
husband,  and  six  children  born  of  the;  marriage,  the  estate 
descended  to  and   vested  in  her  children,  subject,  as   the  law 
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then  stood,  to  the  estate  of  Thomas  Osborn,  her  surviving 
husband,  as  tenant  by  the  curtesy.  As  such  tenant,  Thomas 
Osborn  was  entitled  to  the  possession,  use,  and  enjoyment  of 
survey  No.  764  for  the  term  of  his  life,  and  which  was  not  de- 
termined until  his  death,  June  16,  1863. 

Appellant  claims  to  be  the  owner  in  fee  of  thirty-three 
thirty-fifths  of  the  premises  in  controversy,  by  a  chain  of  con- 
veyances from  the  children  and  descendants  of  the  children 
of  Susannah  Osborn.  That  the  conveyances  relied  upon  had 
the  effect  of  vesting  in  appellant  the  fractional  interest,  if  any 
they  had,  of  such  of  the  heirs  of  Susannah  Osborn  as  con- 
veyed to  him  or  his  grantors  in  the  premises  in  controversy, 
is  not  denied;  but  it  is  insisted,  on  behalf  of  the  village  of 
Brooklyn,  that  appellant  is  not  entitled  to  the  relief  prayed 
for  in  his  cross-bill,  because,  —  1.  Thomas  Osborn  was  the 
owner  in  fee  of  survey  No.  764;  and  2.  If  Thomas  Osborn  was 
not  such  owner,  any  claim  based  upon  the  title  of  Susannah 
Osborn  is  barred  by  lapse  of  time  and  by  estoppel. 

In  support  of  the  first  position,  reliance  is  placed  upon  the 
deed  of  February  19,  1825,  from  James  and  Fanny  Hillman 
to  Thomas  Osborn,  and  Susannah,  his  wife.  This  deed  was 
inoperative  as  a  conveyance  of  title  acquired  by  the  grantors 
by  descent  from  their  daughter,  Hannah  Ratcliff,  for  the  rea- 
son, as  we  have  seen,  the  grantors  took  nothing  by  lescent. 
It  is  next  contended  that  Thomas  Osborn  acquired  title  by 
virtue  of  a  decree  of  the  circuit  court  of  St.  Clair  County,  and 
of  a  commissioner's  deed  executed  in  conformity  thereto. 
That  was  a  proceeding  in  equity  instituted  by  Thomas  Osborn 
against  Jacob  Trout  and  James  Ward.  The  verified  bill  was 
exhibited  in  August,  1827.  Complainant  alleged  therein  that 
by  deed  of  bargain  and  sale  of  February  19,  1825,  he  pur- 
chased of  James  and  Fanny  Plillman  all  the  lands  in  Illinois 
which  they,  as  father  and  mother  of  Hannah  Ratcliff,  inher- 
ited from  her;  that  Hannah  Ratcliff  died  seised  in  fee  of  sur- 
vey No.  764,  but  without  any  lineal  legal  heir  at  law,  w hereby 
these  lands  descended  in  fee  to  her  father,  James  Hillman. 
By  proper  averments  the  militia  claim  of  Moredock,  its  loca- 
tion on  survey  No.  7G4,  and  its  confirmation  to  Jacob  Trout, 
were  set  out.  followed  by  the  allegations  that  in  consideration 
of  one  hundred  dollars  paid  to  him  by  James  Ward  for  the 
use  of  Hannah  Ratcliff,  Trout  conveyed,  by  deed  of  bargain 
and  sale,  the  same  premises  to  James  Ward,  for  the  use  of 
Hannah  Ratcliff,  and  that  afterwards,  by  a  like  deed,  Ward 
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conveyed  the  premises  to  Hannah  Ratcliff,  "for  whom  the 
militia  claim  was  purchased  by  the  said  Ward,  with  her 
money."  The  loss  or  destruction  of  these  deeds,  and  that 
they  had  never  been  recorded,  was  alleged;  also  that  the  deed 
from  Ward  to  Hannah  Ratcliff  could  only  be  established  by 
William  Ratcliff,  who  had  departed  the  state,  and  whose  resi- 
dence was  unknown,  but  referred  to  and  exhibited  an  affida- 
vit of  said  Ratcliff  showing  its  execution;  that  Trout  knew 
Ward  had  bought  the  land  with  the  money  of  Hannah  Rat- 
cliff, but  refused  to  make  a  deed  therefor  directly  to  complain- 
ant; that  Ward  had  departed  this  state,  and  his  whereabouts 
was  unknown,  and  praying  a  decree  that  Trout  and  Ward 
make  to  complainant  a  conveyance  that  should  vest  in  him 
the  fee,  or  that  it  be  made  by  a  commissioner,  and  which 
should  bind  Trout  and  Ward,  and  their  heirs,  etc.  Trout  an- 
swered, admitting  the  conveyance  by  him  to  Ward;  that  he 
was  ready  and  willing  to  make  another  deed,  and  brought  in 
and  tendered  a  deed  for  the  premises,  running  to  Ward,  and 
admitting  that  Ward  purchased  of  him  for  the  use  of  Hannah 
Ratcliff.  By  leave  of  court,  the  deed  tendered  by  Trout  was 
withdrawn,  and  placed  on  record.  The  cause  was  continued 
for  publication  against  Ward,  and  at  the  next  term  (March, 
1828),  the  bill  was  taken  as  confessed  against  Ward,  and  a 
decree  passed  based  on  the  deposition  of  one  McRoberts  and 
the  affidavit  of  William  Ratcliff,  directing  the  execution  of  a 
deed  to  complainant  of  survey  No.  764,  vesting  in  him  all  the 
right  and  title  of  Trout  and  Ward,  and  which  deed  should  be 
a  bar  against  Ward,  "and  all  claiming  under  him."  A  com- 
missioner was  named,  who,  on  March  28,  1828,  conveyed  the 
premises  to  Thomas  Osborn  in  conformity  with  the  decree. 

It  is  hard  to  understand  how  an  intelligent  court  could  have 
been  induced  to  render  the  decree  mentioned,  upon  the  facts 
disclosed.  The  first  material  allegation  in  the  bill  was  untrue. 
Had  the  deed  of  February  19,  1825.  from  James  and  Fanny 
Hillman  been  exhibited  (which  was  not  done),  or  brought  to 
the  knowledge  of  the  court  (which  manifestly  was  not  done), 
it  would  have  shown  upon  its  face  that  the  conveyance  was  to 
"Thomas  Osborn  and  Susannah,  his  wife,  and  their  heirs 
and  assigns  forever."  Being  husband  and  wife,  Thomas  and 
Susannah  were,  under  this  deed,  and  upon  the  theory  that  it 
was  operative  as  a  conveyance,  tenants  by  the  entirety,  and 
either  was  incapable  of  claiming  or  holding  adversely  to  the 
other. 


168  Ortiiwein  v.  Thomas.  [Illinois, 

This  was  elementary  law,  familiar  to  the  distinguished  jus- 
tice who  presided  at  the  trial,  and  to  the  eminent  counsel  for 
the  complainant;  and  it  is  clear  that  Susannah  Osborn  had 
no  notice  of  this  proceeding,  or  in  any  way  consented  thereto. 
The  conveyances  from  Trout  to  Ward,  and  from  Ward  to 
Hannah  Ratcliff,  being  lost  or  destroyed,  and  never  having 
been  recorded,  it  was  proper  practice  to  invoke  the  aid  of  a 
court  of  equity  for  the  purpose  of  obtaining  renewal  deeds.  In 
such  application,  Susannah  Osborn  was  a  necessary  party,  and 
no  court,  with  knowledge  of  her  joint  interest  in  the  premises, 
would  have  retained  jurisdiction  of  the  bill  unless  she  was 
joined  as  complainant  or  defendant.  Not  being  a  party  to 
this  proceeding,  and  being,  as  the  evidence  shows,  in  the  ac- 
tual possession  of  the  premises,  Susannah  Osborn's  rights, 
even  as  the  co-tenant  of  her  husband,  were  not,  and  could  not 
be,  affected  by  any  decree  the  court  did  or  might  render;  and 
her  husband,  when  he  took  the  deed  under  this  decree,  took  it 
both  with  actual  and  constructive  notice  of  her  rights  in  the 
premises,  not  only  as  his  pretended  co-tenant,  but  of  her  rights 
as  owner  of  the  fee.  as  heir  at  law  of  Hannah  Ratcliff.  As 
against  Trout  and  Ward,  and  as  a  judicial  determination  of 
the  fact  that  Hannah  Ratcliff  acquired  the  fee  to  these  prem- 
ises by  a  chain  of  conveyances  from  the  United  States,  the 
decree  may  be  binding  and  conclusive;  but  as  against  Susan- 
nah Osborn  and  her  heirs,  and  those  claiming  through  and 
under  them,  it  is  without  force  or  effect.  Nor  can  the  deed  to 
Thomas  Osborn,  acquired  under  this  decree,  amount  to  color 
of  title,  because  not  acquired  in  good  faith.  As  Thomas  Os- 
born acquired  no  interest  in  survey  No.  7G4,  under  and  by 
virtue  of  the  deed  of  February  10,  1S25,  as  before  shown, 
neither  did  he  acquire  any  interest  or  estate  therein  by  virtue 
of  this  judicial  proceeding,  or  of  the  deed  made  in  conformity 
thereto.  That  deed  only  purported  to  convey  to  him  the  in- 
terest in  that  survey  acquired  by  Ward  from  Trout,  At  the 
time  the  bill  was  filed,  decree  rendered,  and  deed  made,  Ward 
had  no  interest  in  the  premises.  All  the  interest  and  estate 
he  ever  had  had  long  before  been  by  him  conveyed  to  Han- 
nah Ratcliff',  and  vested  in  her  in  her  lifetime,  and  on  her 
death  passed  to  her  only  heir  at  law,  Susannah  Osborn. 

As  to  the  second  contention  of  the  village  of  Brooklyn, — 
namely,  laches  and  estoppel,  —it  must  be  observed,  as  Susan- 
nah Osborn  died  intestate  in  18.32,  seised  in  fee  of  survey  No. 
704,  leaving  surviving  her  husband,  Thomas  Osborn,  and  six 
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children  born  of  their  marriage,  such  children  took  the  estate 
by  inheritance,  encumbered,  however,  by  a  life  estate  in 
Thomas  Osborn,  their  father,  as  tenant  by  the  curtesy.  The 
right  of  possession  was  in  Thomas  Osborn  as  long  as  he  might 
live;  and  it  was  not  until  his  death,  June  16,  1863,  that  a 
right  of  action  or  of  entry  accrued  to  the  fee-owners.  Until- 
the  death  of  the  life  tenant,  no  statute  of  limitations  began  to 
run  against  the  heirs  of  Susannah  Osborn  or  their  grantees; 
and  laches  can  only  be  imputed  to  them  from  the  time  their 
right  of  entry  accrued.  We  cannot  say  that  appellant,  and 
those  through  whom  he  claims,  were  guilty  of  laches  after  the 
death  of  Thomas- Osborn.  At  his  death  the  particular  prem- 
ises in  controversy  were  not  in  the  actual  possession  of  any 
one.  They  had  been  formed  by  accretions  by  the  Mississippi 
River  since  1837.  Along  the  cast  side  lay  Water  Street  of  the 
old  town  of  Brooklyn,  —  a  street  that  the  evidence  shows  had 
never  been  used  and  occupied  as  a  street,  either  by  the  old 
town  of  Brooklyn,  or  by  the  more  modern  village.  The  land 
lay  low,  and  was  subject  to  overflow.  But  in  1873,  Louise  J. 
Purdy,  who,  by  conveyances  from  the  heirs  of  Susannah  Os- 
born, had  acquired  a  large  fractional  interest  in  these  prem- 
ises, under  the  claim  of  ownership,  took  possession  of  these 
premises  in  the  most  open  and  hostile  manner.  She  built  a 
fence  along  the  north,  east,  and  south  sides,  and  erected  a 
house  thereon,  which  was  occupied  by  her  tenant.  True,  the 
water,  years  afterwards,  washed  away  her  house  and  fences; 
but  she  continued  to  exercise  acts  of  ownership  over  the  prem- 
ises, paying  the  taxes  thereon  until  in  1882,  when  she  sold 
and  conveyed  to  appellant,  and  thereafter,  and  until  the  com- 
mencement of  this  suit,  appellant  claimed  the  ownership  to 
the  extent  of  thirty-three  thirty-fifths,  and  possession,  thereof. 
Being  in  possession,  appellant  might  safely  lie  by  until  his 
possession  was  invaded  or  his  title  attacked. 

The  whole  force  of  the  argument  of  the  village  in  support 
of  the  defense  of  laches  is  spent  in  pressing  on  our  attention 
the  fact  that  during  all  the  years  intervening  between  the 
death  of  Susannah  Osborn  and  the  filing  of  appellant's  cross- 
bill, her  heirs,  and  those  claiming  through  them,  remained 
silent.  From  her  death,  in  1832,  down  to  the  death  of  her 
husband,  in  June,  18G3.  —  thirty  years  and  eight  months, — 
this  is  certainly  true.  During  all  that  time,  however,  they 
could  neither  speak  nor  act.  The  right  of  possession  was  in 
their  father  and  his  grantees,  and  their  right  of  entry  had  not 
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accrued,  and  it  was  only  upon  the  determination  of  the  inter- 
mediate life  estate  that  they  were  required  to  speak  or  act, — 
nor  then,  as  we  have  seen,  until  their  rights  were  attacked  or 
invaded.  No  word  spoken  or  act  performed  by  Thomas  Os- 
born,  or  those  claiming  under  him,  during  the  existence  of  his 
life  estate,  could  in  the  least  affect  the  rights  of  those  entitled 
to  the  possession  upon  the  termination  of  his  estate.  True, 
Osborn  and  his  immediate  grantees,  in  1837,  and  following 
the  forms  of  the  law,  laid  out  and  platted  a  town  upon  survey 
No.  764;  but  it  was  impossible  that  he  should  grant  or  convey 
thereby  any  greater  interest  in  the  land  than  he  possessed. 
The  possession  of  the  streets  and  alleys  of  the  town  by  the 
corporation,  during  Osborn's  life,  was  in  no  sense  adverse  or 
hostile  to  those  entitled  to  the  possession  of  the  lands  on  the 
termination  of  the  life  estate.  And  this  is  so,  for  the  obvious 
reason  that,  pending  the  right  of  entry  and  of  possession  of  the 
fee-owners,  the  possession  of  the  life  tenant  and  his  grantees 
was  lawful,  and  could,  by  no  legal  possibility,  become  hostile 
or  adverse  until  the  life  estate  was  determined.  It  is  not  con- 
tended, as  we  understand,  that  the  village  of  Brooklyn,  after 
the  death  of  Osborn,  had  actual  possession  of  the  premises  in 
controversy.  Indeed,  it  clearly  appears  that  when  Ludwig 
made  his  survey,  in  1874,  at  the  request  of  persons  acting  as 
village  authorities,  and  made  the  new  plat,  he  did  so  accord- 
ing to  the  old  plat,  extending  it  no  farther  westward  than  to 
embrace  and  show  Water  Street,  eighty  feet  wide,  and  that 
at  that  time  Ludwig  found  the  lands  lying  to  the  westward 
(the  controverted  lands)  under  fence,  and  an  occupied  dwelling- 
house  thereon.  That  this  was  the  fence  and  house  erected 
by  Mrs.  Purdy,  and  before  spoken  of,  is  unquestioned. 

This  Irrigation  relates  only  to  the  tract  of  land  formed  by 
accretion  since  the  laying  out  of  the  village  of  Brooklyn,  and 
lying  west  of  Water  Street  therein,  which  street  was  the  west- 
ern boundary  of  the  village  as  platted.  Hence  the  argument 
of  counsel,  predicated  upon  the  supposed  effect  of  the  hold- 
ing in  this  case  upon  the  land  included  in  the  village,  cannot 
be  here  considered.  It  may  however  be  said,  without  impro- 
priety, that  it  must  be  apparent,  if,  as  counsel  contend,  the 
streets  and  alleys  of  the  village  and  the  lots  therein  have 
been  in  the  adverse  possession  of  the  village  and  lot-owners 
since  the  death  of  Osborn,  in  1863,  that  the  principles  and 
rules  applied  to  the  present  case  might  not  be  held  applicable 
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when  the  question  as  to  the  title  to  such  streets,  alleys,  and 
lots  arises,  if  it  ever  should  arise. 

But  it  is  also  contended  that  appellant  is  estopped  by  the 
decision  in  the  case  of  Village  of  Brooklyn  v.  Smith,  104  111. 
429,  wherein  it  is  held,  upon  the  record  then  before  the  court, 
that  the  lands  in  controversy  belonged  to  the  village  of  Brook- 
lyn, and  formed  a  part  of  Water  Street.  In  that  case  Smith, 
a  tenant  in  possession  under  Mrs.  Purdy,  sought  injunction 
against  the  village,  to  restrain  its  officers,  and  licensee,  Voise, 
from  interfering  with  Smith's  use  of  the  premises  for  the  pur- 
pose of  cutting  and  storing  ice  thereon.  The  only  parties  to 
the  proceeding  were  Smith,  in  his  character  of  tenant,  the 
village,  and  Voise.  As  against  Smith,  and  all  claiming  through 
and  under  him,  the  decree  in  that  case  is  final  and  conclusive. 
But  upon  what  principle  can  it  be  said  that  Mrs.  Purdy,  and 
appellant,  claiming  through  and  under  her,  are  bound  and 
concluded  by  a  decree  in  a  cause  in  which  she  was  not  a 
party?  It  is  only  parties,  and  their  privies  in  blood  or  estate, 
that  are  estopped  by  a  decree  or  judgment:  Morris  v.  Hogle,  37 
111.  150;  87  Am.  Dec.  243;  Huls  v~Buntin,  47  111.  396.  Par- 
ties to  a  decree,  in  the  eye  of  the  law,  are  those  only  who  are 
named  as  such  in  the  record,  and  are  properly  served  with 
process,  or  enter  their  appearance:  Borders  v.  Murphy,  78  111. 
81;  while  a  privy  in  blood  or  estate  is  one  who  derives  his 
title  to  the  property  in  question  by  descent  or  purchase;  and 
a  privy  to  a  judgment  or  decree  is  one  whose  succession  to  the 
rights  of  property  thereby  affected  occurred  after  the  institu- 
tion of  the  particular  suit,  and  from  a  party  thereto:  Freeman 
on  Judgments,  3d  ed.,  sec.  162. 

It  is  very  clear,  when  the  Smith  case  was  before  the  court, 
and  from  the  facts  as  therein  disclosed,  that  there  was  no 
adjudication  in  respect  of  the  rights  of  the  heirs  of  Susannah 
Osborn.  The  language  used  excludes  any  such  idea.  It  was 
there  said:  ''It  appears,  from  the  evidence,  that  Water  Street 
was  ever  regarded  by  the  inhabitants  of  the  village  as  extend- 
ing to  the  river,  and  so  used,  with  no  pretense  ever  made  of 
any  private  claim  to  the  contrary,  until  in  1873,  when  Mis. 
Purdy  went  upon  the  river  front  and  fenced  a  portion  of  it, 
claiming  title,  as  her  husband  says,  under  deeds  from  the 
heirs  of  Osborn.  No  deeds  were  shown  in  evidence.  But 
supposing  there  had  been  shown  deeds  from  Osborn's  heirs, 
they   would   have  conveyed  but  Osborn's  interest,  which,  at 
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most,  could  have  been  only  a  one-fifth  interest,  as  one  of  the 
five  original  proprietors.  But  Osborn  left  no  interest  to  de- 
scend and  be  conveyed.  The  acknowledgment  by  him,  and 
recording  of  the  original  plat,  had  all  the  force  of  an  express 
grant  to  convey  from  him  the  land  embraced  by  Water  Street, 
and  vest  it  in  the  corporation  of  the  village.  The  corporation 
was  the  owner  in  fee  of  the  village."  All  this  is  predicated 
upon  the  assumption,  fully  justified  by  the  record  then  before 
the  court,  that  Thomas  Osborn,  and  through  him,  Collins, 
Morris,  Tabor,  and  Austin,  were  the  owners  of  the  fee  when 
they  platted  the  original  town  of  Brooklyn.  The  premise  ad- 
mitted, the  conclusion  drawn  is  logical,  that  Thomas  Osborn 
"left  no  interest  to  descend  and  be  conveyed."  That  was  true 
then,  and  is  true  now.  But  it  does  not  follow  that  because  the 
children  of  Thomas  and  Susannah  Osborn  took,  by  descent 
from  their  father,  no  interest  in  these  premises,  the  same  chil- 
dren did  not  inherit  these  premises  from  their  mother.  They 
did  take,  by  descent,  survey  No.  764,  of  which  their  mother 
died  seised,  the  fee  vesting  in  them  at  her  death;  and  upon 
the  death  of  Thomas  Osborn,  the  right  of  entry  and  possession 
accrued  to  the  children  of  Susannah  Osborn  or  their  grantees. 
Mrs.  Purdy  is  shown  to  have  been  such  grantee  of  a  large  in- 
terest in  the  particular  premises,  —  accretions  formed  upon 
premises  owned  in  fee  by  her  grantors,  — which  interest  she 
appears  to  have  acquired  prior  to  the  suit  referred  to,  and  in 
which  suit  neither  she  nor  her  privies  in  estate  were  parties. 
Appellant,  claiming  through  her,  is  not  therefore  estopped  by 
former  adjudication. 

The  decree  of  the  circuit  court  rendered  herein  is  in  all 
things  affirmed,  except  in  so  far  as  it  dismissed  the  cross-bill 
of  appellant,  Orthwein,  and  rendered  judgment  against  him 
for  costs,  as  to  which  said  decree  is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  directions  to  find  and  de- 
clare the  share  or  interest  of  appellant  in  and  to  said  land, 
under  conveyances  from  or  through  the  heirs  of  Susannah 
Osborn,  and  decree  the  same  to  him  in  fee,  and  make  partition 
of  the  same  accordingly,  and  for  that  purpose,  to  permit  amend- 
ments to  said  cross-bill  or  other  pleadings,  and  to  cause  to  be 
brought  into  court  all  such  persons  as  may  be  deemed  neces- 
sary, if  any  are  necessary,  to  the  proper  rendition  of  such 
decree. 

Decree  reversed  in  part  and  in  part  affirmed. 
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Illegitimacy.  —  A  child  is  always  presumed  to  be  legitimate:  Common- 
wealth  v.  Shepherd,  6  Binn.  283;  G  Am.  Dec.  449;  Cross  v.  Cross,  3  Paige,  139; 
23  Am.  Dec.  778;  Wright  v.  Hicks,  12  Ga.  155;  56  Am.  Dec.  451;  Ourvin  v. 
CromaHie,  11  Ired.  174;  53  Am.  Dec.  406;  Wright  v.  Hicks,  15  Ga.  160;  GO 
Am.  Dec.  687;  Eloi  v.  Mader,  1  Rob.  (La.)  581;  38  Am.  Dec.  192;  Dennison 
v.  Page,  29  Pa.  St.  420;  72  Am.  Dec.  644;  State  v.  McDowell,  101  N.  C.  734; 
nor  can  this  presumption  be  overcome  by  mere  rumor:  Vaugah  v.  Bliodcs,  2 
McCord,  227;  13  Am.  Dec.  713. 

Bastards  could  not  Inherit  at  Common  Law:  Sneed  v.  Ewing,  5  J.  J. 
Marsh.  410;  22  Am.  Dec.  41;  Smith  v.  Kelly's  Heirs,  22  Miss.  187;  55  Am. 
Dec.  87;  Norman  v.  Heist,  5  Watt3  &  S.  171;  40  Am.  Dec.  493;  Jackson  v. 
Jackson,  78  Ky.  390;  39  Am.  Rep.  246.  But  Maryland  statutes  allow  illegiti- 
mate children  to  inherit  from  the  mother  and  from  each  other  in  the  same 
manner  as  if  born  in  lawful  wedlock:  Helms  v.  Franciscus,  2  Bland,  544;  20 
Am.  Dec.  402;  and  in  Connecticut  a  bastard  may  inherit  in  the  same  man- 
ner as  though  he  was  a  legitimate  child:  Dickinson's  Appeal,  42  Conn.  491;  19 
Am.  Rep.  553. 

Bastardy.  —  For  a  general  discussion  of  the  law  as  applicable  to  the 
rights  of  bastards,  see  extended  note  to  Simmons  v  Bull,  56  Am.  Dec.  258 
et  seq.  * 

Estoppel  by  Deed.  —  A  party  admitting  a  fact  in  his  deed  is  estopped 
not  only  from  disputing  the  deed,  but  every  fact  which  it  recites,  and  so  all 
persons  claiming  under  and  through  him:  Slow  v.  Wyse,  7  Conn.  214;  18  Am. 
Dec.  99. 

Privies  — What  Constitutes.  —  Privies  are  those  who  are  partakers,  or 
have  an  interest  in  any  action  or  thing,  or  any  relation  to  another:  Marr  v. 
Hanna,  7  J.  J.  Marsh.  643;  23  Am.  Dec.  440;  note  to  Howard  v.  Kennedy,  39 
Id.  311-314. 

Estate  by  Curtesy.  —  During  the  existence  of  this  estate,  lands  do  not 
descend  to  the  heirs  so  as  to  give  them  a  right  of  entry:  Jackson  v.  Johnson, 
5  Cow.  74;  15  Am.  Dec.  433. 

Reversioner  and  Statute  of  Limitations.  —  "The  right  of  entry  in  the 
person  in  remainder  can,  in  no  case,  be  affected  by  the  statute  of  limitations 
during  the  existence  of  the  particular  estate;  and  the  laches  of  a  tenant  for 
life  will  not,  as  a  general  rule,  affect  the  party  entitled  ":  Angell  «a  Limita- 
tions, sec.  371.  "If  a  husband  seised  as  tenant  by  the  curtesy  makes  a  con- 
veyance in  fee,  and  the  grantee  enters  and  continues  in  possession,  claiming 
to  own  the  whole  absolutely,  such  possession  will  be  regarded  as  adverse  to 
the  wife  and  those  claiming  under  her  only  from  the  period  of  the  husband's 
death":  Id.;  Constantine  v.  Van  Winkle,  6  Hill,  177;  Jackson  v.  Jackson,  5 
Cow.  95;  Bruce  v.  Wood,  1  Met.  542;  35  Am.  Dec.  380;  Wallingford  v.  Head, 
15  Mass.  471;  Heath  v.  White,  5  Conn.  228;  Jackson  v.  Johnson,  5  Cow.  74; 
15  Am.  Dec.  433. 
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Contract,  whether  for  Sale  or  Bailment.  —  Contract  between  certain 
farmers  and  dairymen  and  one  K.,  that  they  should  furnish  him  milk, 
and  that  he  should  manufacture  it  into  butter  and  cheese,  sell  the  pro- 
ducts, and  after  deducting  four  cents  per  pound  for  the  butter  and  two 
cents  per  pound  for  the  cheese,  should  divide  the  balance  among  them 
in  proportion  to  the  amount  of  milk  furnished  by  each,  constitutes  him 
their  factor  merely,  and  does  not  vest  in  him  the  ownership  of  the  cheese 
and  butter  manufactured. 

A  Factor  may,  by  Contract,  Guarantee  the  collection  of  the  price  of 
goods  to  be  sold,  and  also  that  their  sale  shall  realize  certain  sums. 

Deed  of  Trust. — Beneficiaries  in  a  Deed  of  Trust  need  not  be  des- 
ignated by  name.  Hence  a  deed  of  trust  to  secure  such  farmers  and 
dairymen  as  should  furnish  the  grantor  with  milk  to  be  manufactured 
into  butter  and  cheese  is  not  void  for  want  of  designated  beneficiaries. 

Confusion  of  Goods.  —  If  one  unlawfully  mixes  and  confuses  his  goods 
with  those  of  another  so  that  they  cannot  be  distinguished,  the  innocent 
party  becomes  entitled  to  the  whole.  Hence  if  one  who  has  contracted 
with  others  to  manufacture  into  butter  and  cheese  milk  furnished  by  them 
mixes  with  the  product  of  such  milk  butter  and  cheese  purchased  from 
others  by  him,  he  or  his  successor  in  interest  has  no  title  to  any  of  the 
resulting  mixture,  unless  he  can  identify  that  part  which  was  his. 

John  Woodbridge,  for  the  appellant. 
Sherwood  and  Jones,  for  the  appellee. 

By  Court.  The  first  and  principal  question  presented  by 
this  record  is,  whether  Kilbourne  was  the  owner  of  the  butter 
and  cheese  which  he  delivered  to  Bosworth  on  the  night  of 
October  14,  1883,  in  part  payment  of  his  indebtedness  to  the 
bank.  If  he  was,  then  the  bank  is  entitled  to  have  its  pro- 
ceeds applied  upon  the  indebtedness  of  Kilbourne  to  the  bank. 
It  is  contended  by  appellees,  who  were  complainants  in  the 
original  bill,  that  the  butter  and  cheese  belonged  to  them,  and 
was  in  the  hands  of  Kilbourne  as  their  factor  and  agent,  un- 
der an  agreement  to  make  and  sell  the  same  for  their  benefit 
and  use.  The  solution  of  this  question  depends  upon  the  con- 
tract of  Kilbourne  with  the  patrons  of  his  factory  under  which 
they  furnished  milk,  the  contention  being,  on  the  one  side, 
that  the  milk  was  sold  outright  by  complainants  and  others  to 
Kilbourne,  and  on  the  other,  that  the  milk  was  delivered  to 
him  to  be  manufactured  and  sold  by  him  for  and  on  account 
of  the  owners  of  the  milk. 

Prior  to  Kilbourne's  purchase  of  the  cheese  factory  at  Bar- 
rington,  in  April,  1881,  it  had  been  operated  by  one  McAdam, 
on  what  is  known  as  the  dividend  plan,  by  which  he  received 
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milk  from  the  neighboring  farmers  and  dairymen,  and  manu- 
factured it  into  butter  and  cheese  for  them  at  a  certain  price 
per  pound,  sold  the  product,  and  after  deducting  his  commis- 
sion for  making  and  selling,  he  divided  the  balance  of  the  pro- 
ceeds among  the  patrons  in  proportion  to  the  quantity  of  milk 
each  had  furnished.  Soon  after  his  purchase,  Kilbourne  had 
a  conference  with  the  farmers  and  dairymen,  and  agreed  with 
them  to  take  and  manufacture  into  butter  and  cheese  their 
product  of  milk,  he  to  receive  four  cents  a  pound  for  the  but- 
ter manufactured  and  two  cents  a  pound  for  cheese  made 
therefrom,  he  to  sell  the  product  and  pay  them  the  proceeds 
of  the  sale,  less  his  compensation,  in  proportion  to  the  amount 
of  milk  furnished  by  each,  and  gave  personal  security  for  the 
faithful  performance  of  his  agreement  for  one  year.  At  the 
end  of  the  first  year,  on  April  4, 1882,  Kilbourne,  together  with 
his  wife,  made  their  certain  deed  of  trust  to  Alfred  Bosworth, 
which  deed  contains  the  following  recitals  and  provisions:  — 

"  Whereas,  said  Kilbourne,  grantor,  is  engaged  in  a  certain 
cheese  factory,  located  on  said  premises,  in  the  manufacture 
of  cheese  and  butter  from  milk  furnished  by  sundry  persons 
or  patrons,  which  said  cheese  and  butter  the  said  Kilbourne 
sells  from  time  to  time,  paying  said  patrons  the  proceeds  of 
such  sales  as  dividends,  or  as  indebtedness  for  milk  delivered 
to  him;  and  whereas,  said  Kilbourne  will  become  indebted, 
from  time  to  time,  to  said  patrons  for  the  milk  so  delivered  or 
to  be  delivered,  and  the  proceeds  arising  from  the  sale  of  the 
product  thereof:  Now,  if  default  be  made  in  the  payment  to 
the  patrons  by  Kilbourne  for  the  milk  to  be  delivered  to  him, 
or  the  proceeds  arising  from  the  sale  of  the  product  thereof,  as 
aforesaid,  for  the  space  of  sixty  days  from  the  last  day  of  any 
month  in  which  such  milk  shall  be  delivered,  payment  for  all 
milk  delivered   by  said  patrons  to  said   Kilbourne   up  to  the 

date   of  such   default  shall   become   immediately  due 

The  dividends  arising  from  the  proceeds  of  the  sales  of  the 
product  of  the  milk,  as  aforesaid,  shall  be  considered  due  and 
payable  to  the  said  patrons  at  the  expiration  of  eighty  days 
from  the  beginning  of  any  month  in  which  the  said  milk  shall 
be  so  delivered." 

The  witnesses,  George  W.  and  W.  G.  Waterman,  Prouty, 
Kingsley,  and  Clark  were  present  at  Kilbourne's  first  meeting 
with  the  patrons  of  the  factory,  and  testified  that  he  solicited 
the  farmers  to  furnish  milk  to  be  made  into  butter  and  cheese 
on  the  dividend  plan,  and  agreed  with  them   to  charge  two 
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cents  per  pound  for  making  cheese  and  four  cents  per  pound 
for  making  butter  and  selling  the  same,  and  that  he  would 
render  honest  dividends,  which  should  be  equal  to,  if  not  more 
than,  the  average  dividends  of  surrounding  factories.  He  re- 
fused to  buy  milk  of  a  number  of  persons  who  testify,  giving 
as  a  reason  therefor  that  if  he  bought  of  one  he  would  have 
to  buy  of  all.  There  is,  in  our  opinion,  no  doubt,  from  the 
evidence,  that  Kilbourne  promised  his  patrons  that  he  would 
give  them  as  good  dividends,  and  that  the  same  should  aver- 
age with  those  given  by  other  factories.  It  is  true,  some  of 
the  witnesses,  speaking  of  this,  say  that  he  agreed  they  should 
be  paid  for  their  milk  as  much  as  was  paid  by  other  factories. 
This,  however,  is  not  necessarily  inconsistent  with  the  idea  of 
paying  for  the  milk  in  dividends. 

The  allowance  of  two  cents  a  pound  for  cheese  and  four 
cents  for  butter  made,  for  the  manufacture  and  sale  by  Kil- 
bourne, is  inconsistent  with  the  idea  of  an  absolute  purchase 
of  the  milk  by  him.  If  he  bought  the  milk,  for  cash  in  hand 
or  on  credit,  the  product  was  his  own,  and  there  could  have 
been  no  good  reason  why  the  vendors  of  the  milk  should  have 
allowed  him  a  commission  for  making  and  selling  the  same. 
It  is  shown,  in  accordance  with  the  theory  that  Kilbourne  was 
the  agent  of  the  complainants  to  manufacture  and  sell  butter 
and  cheese  for  them,  that  the  patrons  called  him  to  an  account 
for  buttermilk  he  had  sold,  and  forbid  sales  in  the  future. 

If  there  was  any  doubt  of  the  fact  of  the  agency  of  said  Kil- 
bourne in  the  matter,  the  recitals  in  the  deed  of  trust  before 
mentioned  ought  to  remove  it,  —  that  Kilbourne  was  "engaged 
in  the  manufacture  of  cheese  and  butter  from  milk  furnished 
by  sundry  persons  or  patrons,  which  said  cheese  and  butter 
he  sells  from  time  to  time,  paying  said  patrons  the  proceeds  of 
such  sale  as  dividends,  or  as  indebtedness  for  milk  delivered 
to  him."  And  again,  "  The  dividends  arising  from  the  pro- 
eeeds  o£  the  sales  of  the  products  of  the  milk  as  aforesaid 
shall  be  considered  due  and  payable,"  etc.,  would  seem  to 
clearly  indicate  that  he  was  simply  the  f.;ctor  of  the  farmers 
and  dairymen,  who  accepted  his  proposition  to  furnish  milk 
upon  that  plan.  It  is  true  the  deed  of  trust  has  a  provision 
looking  to  the  security  of  any  one  who  might  sell  milk  to  Kil- 
bourne, and  it  appears  that  such  provision  was  inserted  to 
protect  a  party  who  sold  his  milk  outright  to  him,  and  it 
would  seem  that  the  fact  that  such  a  provision  was  inserted 
for  the  purpose  would  preclude  the  idea  that  the  others  made 
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sale  of  their  milk,  for  he  appears  to  have  been  the  only  per- 
son shown  to  have  made  an  absolute  sale.  The  master  in 
chancery,  the  superior  and  appellate  courts,  have  found  that 
the  milk  was  furnished  by  complainants  to  Kilbourne  to  be 
made  and  sold  on  their  account,  as  their  agent  or  factor,  and 
with  this  conclusion  we  agree. 

It  appears  that  before  Kilbourne  bought  the  factory,  the 
farmers  and  patrons  of  this  factory  managed  and  run  the 
business  through  officers  or  agents  of  their  own  selection.  Kil- 
bourne, claiming  to  have  large  experience  in  the  business,  and 
to  have  worked  up  a  good  trade  for  butter  and  cheese,  repre- 
sented to  such  patrons  that  he  could  make  better  sales  than 
any  agent  they  could  appoint,  and  in  the  arrangement  finally 
consummated  they  gave  him  full  power,  not  only  to  manu- 
facture, but  to  sell  the  entire  product  of  the  milk  furnished 
by  them. 

Kilbourne  claimed  to  be,  and  undoubtedly  was,  an  expert 
in  the  production  of  butter  and  cheese,  and  his  relation  to  the 
milk-owners  brought  him  directly  within  the  definition  of  a 
factor:  Wharton  on  Agency,  735.  The  fact  that  he  was  to 
prepare  the  product  for  market  did  not  render  him  any  the 
less  a  factor.  The  principal  may,  by  contract,  require  the 
agent  or  factor  to  guarantee  the  collection  of  the  price  of  all 
goods  sold,  and  the  factor  may  guarantee  that  the  property  of 
his  principal  shall  realize  a  certain  sum. 

The  case  of  Lonergan  v.  Stewart,  55  111.  48,  is  relied  on  as 
showing  that  there  was,  under  the  circumstances  here  shown, 
an  absolute  sale  of  the  milk.  In  that  case  it  is  said:  "That 
when  the  identical  thing  delivered  is  to  be  restored,  though  in 
an  altered  form,  the  contract  is  one  of  bailment,  and  the  title 
to  the  property  is  not  changed;  but  when  there  is  no  obliga- 
tion to  restore  the  specific  article,  and  the  receiver  is  at  liberty 
to  return  another  thing  of  equal  value,  he  becomes  a  debtor  to 
make  the  return,  and  the  title  to  the  property  is  changed. — it 
is  a  sale." 

If  the  power  of  sale  conferred  had  not  been  given,  there  can 
be  no  doubt  that  the  owners  of  the  milk  would  have  owned  its 
product.  In  such  case,  the  identical  tiling,  though  in  an  al- 
tered form,  would  be  required  to  be  delivered,  and  would  k 
the  property  of  the  owners  of  the  milk.  As  soon  as  the  milk 
was  converted  into  butter  and  cheese,  Kilbourne's  powt  r  t< 
.-ell  as  a  factor  attached,  and  he  took  the  same  as  the  agent  <>f 
the   milk-owner,   holding   the    title   for   them   until  a  salt;    was 
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effected.  This  may  be  more  clearly  apparent  by  supposing  a 
revocation  of  his  authority  to  sell.  Can  there  be  any  doubt  as 
to  the  legal  ownership  of  the  butter  and  cheese  in  such  case? 
It  is  true,  the  manufacturer  might  have  held  it  until  his 
charges  for  its  manufacture  were  paid;  but  subject  to  his  lien 
for  his  commission,  it  would  have  belonged  to  the  party  who 
employed  him  to  manufacture  it. 

It  is  claimed  that  Church  and  G.  W.  Waterman,  by  taking 
out  attachments  against  Kilbourne,  are  estopped  from  denying 
that  they  sold  him  their  milk.  At  the  time  of  the  institution 
of  these  suits,  Kilbourne  was  indebted  to  these  parties  for 
money  he  had  received  for  the  sale  of  their  butter  and  cheese 
in  his  hands  as  their  agent;  besides  this,  the  affidavits  for 
attachment  do  not  state  an  indebtedness  for  milk  sold.  In 
the  Lonergan  case,  supra,  the  affidavit  alleged  that  the  indebt- 
edness was  for  corn  sold.  The  attachment  suits  before  referred 
to  cannot  be  held  as  concluding  the  plaintiffs  therein. 

Kilbourne,  having  failed  in  business,  and  being  largely  in- 
debted to  the  First  National  Bank  of  Elgin,  on  the  night  of 
October  14,  1883,  transferred  and  assigned  to  the  bank  all  the 
butter  and  cheese  then  on  hand  and  in  the  process  of  manu- 
facture, as  a  further  security  and  pledge  for  the  payment  of 
his  debt  to  the  bank.  The  law  is  well  settled  that  a  factor 
cannot  pledge  the  goods  of  his  principal  for  his  own  debt,  and 
it  follows  that  the  bank,  by  taking  such  pledge  or  security, 
acquired  no  title  as  against  the  real  owner. 

The  second  point  made  in  the  case  is,  that  the  deed  of  trust 
of  April  4,  1882,  is  void  for  indefiniteness  as  to  the  bene- 
ficiaries, and  is  therefore  not  a  lien  on  the  premises  therein 
described.  For  some  reason,  the  farmers  and  dairymen  in 
the  neighborhood  of  this  factory  desired  some  sort  of  security 
that  they  would  be  paid  the  dividend  in  accordance  with  the 
agreement  of  Kilbourne  on  the  milk  they  might  furnish,  and 
to  secure  their  custom  and  patronage,  the  deed  of  trust  before 
mentioned  was  executed.  The  beneficiaries  of  the  trust  were 
those  who  should  thereafter  furnish  the  factory  with  milk  to 
be  manufactured  by  Kilbourne  under  the  agreement  before 
referred  to.  This  trust  deed  stood  as  a  continuing  offer  by 
Kilbourne  to  all  persons  who  might  patronize  him.  Any  per- 
son in  the  neighborhood,  after  the  making  and  recording  of 
such  deed,  might  rely  on  the  same,  and  receive  the  benefit 
thereof  by  becoming  a  patron  of  the  factory.  When  we  look 
at  the  inducement  and  purpose  of  the  making  of  the  deed  or 
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trust,  its  object  being  to  draw  and  secure  the  custom  and 
patronage  of  any  and  all  who  had  milk  to  dispose  of,  and  were 
willing  to  accede  to  the  terms  proposed  by  Kilbourne,  it  is  ap- 
parent that  the  intention  of  its  maker  was  not  to  limit  the 
deed  as  a  security  of  those  present  when  it  was  drawn  and 
executed.  It  is  not  essential  to  the  validity  of  a  deed  of  trust 
that  the  beneficiaries  should  appear  therein  by  name.  It  will 
be  sufficient  if  they  are  so  described  or  designated  that  they 
may  be  ascertained  and  distinguished. 

It  is  also  urged  that  the  milk  of  complainants  cannot  be 
traced  into  the  butter  and  cheese  transferred  to  the  bank,  and 
in  support  of  this  objection  it  is  said  that  Kilbourne  had  but- 
ter and  cheese  at  his  factory  in  Dundee,  and  also  bought  on 
the  market,  and  mixed  the  same  with  the  product  of  his  fac- 
tory, and  sold  all  by  the  same  brand,  so  that  there  was  no 
means  of  identifying  the  product  of  the  milk  of  complainants. 
If  that  be  so,  and  the  property  of  complainants  had  been 
mixed  with  other  property  of  like  kind  without  their  consent, 
they  should  not  be  the  losers  thereby.  The  rule  is,  that  if  a 
party  unlawfully  mixes  and  confuses  his  goods  with  those  of 
another  so  that  they  cannot  be  distinguished,  the  innocent 
party  will  be  entitled  to  take  the  whole.  The  burden  is  upon 
the  party  thus  confusing  his  goods  with  another  to  identify 
his  own  property,  or  lose  it:  Diversey  v.  Johnson,  93  111. 
547;  Fuller  v.  Paige,  26  Id.  358;  79  Am.  Dec.  379;  Beach  v. 
Schmultz,  20  111.  185.  Kilbourne  could  convey  to  the  bank  no 
better  title  than  he  possessed. 

Finding  no  error  in  this  record,  the  judgment  of  the  appel- 
late court  is  affirmed.  

Confusiox  of  Goods.  —  If  an  agent  confound  his  own  property  with  that 
of  his  principal,  it  is  at  his  own  risk:  Hall  v.  Page,  4  Ga.  428;  48  Am.  Dec. 
235.  Where  articles  of  the  same  kind  and  value  are  mingled  together  by  the 
consent  of  the  parties,  each  party  is  entitled  to  have  divided  to  him  as  much 
as  he  may  have  put  in,  and  is  recognized  in  law  as  having  a  property  in  so 
much  as  he  may  have  put  into  the  common  stock:  Inglebright  v.  Hammond, 
19  Ohio,  337;  33  Am.  Dec.  430,  and  note  435,  as  to  the  effect  of  confusion 
of  goods  upon  one's  title  thereto. 

Bailment  or  Sale.  —  Whether  a  contract  constitutes  a  bailment  or  a 
sale,  see  Irons  v.  Kentner,  51  Iowa,  88;  33  Am.  Dec.  119;  Pribble  v.  Kent,  10 
Iud.  325;  71  Am.  Dec.  327,  and  note;  Dunlap  v.  Gleason,  16  Mich.  15S;  93 
Am.  Dec.  231;  CarlUle  v.  Wallace,  12  Ind.  252;  74  Am.  Dec.  207;  Inglebright 
v.  Hammond,  19  Ohio,  337;  53  Am.  Dec.  430,  and  note;  Smith  v.  Clark, 
21  Wend.  S3;  34  Am.  Dec.  213.  and  note;  Bryant  v.  Crosby,  36  Me.  562;  58 
Am.  Dec.  767. 
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Criminal  Law  —  Perjury.  —  In  order  to  convict  of  perjury  committed  in  a 
judicial  proceeding,  it  must  be  made  to  appear  by  the  allegations  of  the 
indictment,  and  the  evidence  offered  to  support  it,  that  the  court  had 
jurisdiction. 

Criminal  Law  —  Perjury  —  Complaint —  Information.  —  A  complaint 
charging  the  offense  is  a  necessary  part  of  and  must  be  filed  with  every 
information  under  the  Texas  statute,  and  without  it  the  information  is 
invalid  and  worthless,  and  confers  no  jurisdiction  on  the  court.  There- 
fore, in  order  to  sustain  an  information  for  perjury  in  a  judicial  proceed- 
ing, such  information,  together  with  the  complaint  upon  which  it  is  based, 
must  be  introduced  in  evidence. 

Criminal  Law  —  Perjury  —  Instruction  Regarding  Evidence  to  Con- 
vict for  Perjury.  — In  trials  for  perjury  in  Texas  it  is  fatal  error  to 
fail  to  charge  the  jury  in  words  or  substance  that  "  in  trials  for  perjury 
no  person  shall  be  convicted  except  upon  the  testimony  of  two  credible 
witnesses,  or  one  credible  witness  corroborated  strongly  by  other  evi- 
dence, as  to  the  falsity  of  defendant's  statement  under  oath,  or  upon  his 
own  coufcssion  in  open  court,"  as  provided  by  article  740,  Texas  Code  of 
Criminal  Procedure;  article  C77  thereof  providing  that  it  is  imperative 
in  felony  cases  that  the  charge  "  shall  distinctly  set  forth  the  law  ap- 
plicable to  the  case,  whether  asked  or  not." 

A  Credible  Witness  under  the  Texas  statute  is  one  who,  being  competent 
to  give  evidence,  is  worthy  of  belief. 

Conviction  of  perjury.  One  William  Bean  was  tried  in  the 
county  court  in  April,  1888,  for  the  offense  of  carrying  a  pistol, 
at  which  trial  the  defendant  here  testified  that  Bean  was  not 
in  a  certain  room  nor  in  a  curtain  house  when  a  difficulty  oc- 
curred, but  was  outside  the  same  with  him  (defendant)  and 
others.  This  evidence  is  the  perjury  assigned.  The  other 
facts  are  stated  in  the  opinion. 
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W.  II.  Ledbetter,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

WniTE,  P.  J.  In  all  cases  of  prosecution  for  perjury  com- 
mitted in  a  judicial  proceeding,  it  must  be  made  to  appear  by 
the  allegations  of  the  indictment  that  the  court  had  jurisdic- 
tion of  the  judicial  proceedings  (Willson's  Crim.  Stats.,  sec. 
307),  and  it  is  equally  important  and  necessary  that  the  evi- 
dence should  sustain  the  allegation  in  order  to  warrant  a  con- 
viction. It  was  alleged  in  the  indictment  in  this  case  that  the 
judicial  proceeding  was  a  trial  in  the  county  court,  "  wherein 
one  Bean  was  duly  and  legally  charged  by  information"  with 
unlawfully  carrying  on  or  about  his  person  a  pistol,  etc.  To 
sustain  this  allegation,  the  prosecution  simply  introduced  in 
evidence  the  information.  This  was  not  sufficient.  An  in- 
formation cannot  be  presented  until  oath  has  been  made  by 
some  credible  person  charging  the  defendant  with  an  offense: 
Code  Crim.  Proc,  art.  431.  This  oath  is  called  a  complaint. 
It  is  the  basis  and  foundation  upon  which  the  information 
rests,  and  is  a  necessary  part  of  and  must  be  filed  with  the 
information:  Id.,  art.  36.  Without  a  complaint  an  informa- 
tion would  be  wholly  invalid, —  would  confer  no  jurisdiction 
upon  the  court,  and  would  be  worthless  for  any  purpose:  Will- 
son's  Crim.  Stats.,  sec.  1999.  It  follows,  then,  that  in  order  to 
sustain  an  allegation  of  judicial  proceeding  by  information, 
not  only  must  such  information  be  introduced  in  evidence,  but 
the  complaint  upon  which  it  is  based  or  founded  must  be  also 
introduced. 

Another  error,  fundamental  in  character,  appears  upon  this 
record.  It  is  a  fatal  omission  in  the  charge  of  the  court  to  the 
jury.  An  express  provision  of  our  statute  with  regard  to  per- 
jury and  false  swearing  is,  that  "  in  trials  for  perjury  no  person 
shall  be  convicted  except  upon  the  testimony  of  two  credible 
witnesses,  or  one  credible  witness  corroborated  strongly  by 
other  evidence  as  to  the  falsity  of  the  defendant's  statement 
under  oath,  or  upon  his  own  confession  in  open  court":  Code 
Crim.  Proc,  art.  746;  Hernandez  v.  State,  18  Tex.  App.  134; 
51  Am.  Rep.  295;  Anderson  v.  State,  24  Tex.  App.  705;  Maines 
v.  State,  26  Id.  14. 

Article  746,  as  thus  quoted,  is  as  much  a  part  of  the  law  of 
perjury  as  any  other  found  in  our  Penal  Code  relative  to  that 
crime,  and  where  the  accused  has  not  confessed  his  guilt  in 
open  court,  that   article,  or   the  substance  thereof,  should  be 
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given  in  charge  to  the  jury,  it  being  imperative  in  felony  cases 
that  the  charge  "shall  distinctly  set  forth  the  law  applicable 
to  the  case,  whether  asked  or  not":  Code  Crim.  Proc,  art.  677. 
It  is  fundamental  error  to  fail  to  give  such  instruction:  Wash- 
ington v.  State,  22  Tex.  App.  26;  Gartman  v.  State,  16  Id.  215; 
Willson's  Crim.  Stats.,  sec.  312. 

"A  credible  witness,"  as  used  in  that  article,  means  "one 
who,  being  competent  to  give  evidence,  is  worthy  of  belief": 
Smith  v.  State,  22  Tex.  App.  197. 

For  the  errors  discussed,  the  judgment  is  reversed,  and  the 
cause  remanded.  

Perjury  —  Evidence  Necessary  to  Convict  of  the  Crime:  See  mono- 
graphic note  to  State  v.  Shupe,  85  Am.  Dec.  499,  500.  The  evidence  of  one 
witness  ia  not  sufficient  to  convict  of  the  crime  of  perjury,  as  the  case  would 
then  only  be  in  equilibrium,  oath  weighing  against  oath:  Newbit  v.  Statuck, 
35  Me.  315;  58  Am.  Dec.  706. 

Perjury  —  Jurisdiction.  —  To  constitute  perjury  it  is  essential  that  false 
swearing  should  have  been  committed  with  respect  to  some  matter  over 
which  the  court  had  jurisdiction:  State  v.  Wymberly,  40  La.  Ann.  460. 
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Constitutional  Law  —  Statutes.  —  Texas  acts  of  March  1 1  and  April  4, 
1881,  levying  an  occupation  tax  and  providing  for  the  issuance  of  a 
license,  are  constitutional  and  valid,  and  do  not  contain  more  than  one 
subject,  namely,  the  exercise  of  the  police  power  and  that  of  taxation 
for  general  revenue;  nor  do  they  embrace  subjects  not  expressed  in  their 
titles. 

Constitutional  Law  —  Statutes.  —  While  the  object  of  a  statute  maybe 
to  regulate  the  sale  of  liquors,  to  collect  revenue,  and  divers  other  pur- 
poses and  objects,  still  it  i3  constitutional,  unless  there  is  more  than  one 
subject  in  the  act. 

Constitutional  Law  —  Statutes.  — Though  there  is  more  than  one  subject 
mentioned  in  an  act,  still  if  they  are  germane  or  subsidiary  to  the  main 
subject  mentioned  in  the  title,  or  if  relative  directly  or  indirectly  to  the 
main  subject,  or  so  long  as  the  provisions  are  of  the  same  nature,  and 
come  legitimately  under  one  subject  or  denomination,  the  act  is  consti- 
tutional and  valid. 

Constitutional  Law — Statutes.  —  Though  the  Texas  constitution  em- 
powers the  imposition  of  occupation  taxes,  and  requires  that  taxation 
shall  be  equal  ami  uniform,  still  it  does  not  necessarily  mean  that  equal- 
ity and  uniformity  must  be  provided  between  different  classes  of  occupa- 
tions, nor  that  the  same  conditions  must  be  imposed  upon  every  class  as 
a  condition  precedent  to  the  pursuit  of  such  occupation.  Hence  a  stat- 
ute requiring  that  retail  liquor  dealers  procure  a  license  and  prepay  the 
tax  imposed  for  a  year  in  advance  is  not  unconstitutional,  though  the 
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same  conditions  are  not  imposed  upon  all  occupations,  and  so  one  county 
may  legally  impose  a  larger  occupation  tax  upon  one  class  within  its 
limits  than  is  imposed  by  another  county  upon  the  same  class. 

Pleading  and  Practice  —  Instructions — Liquor  Laws. — Whereaparty 
is  prosecuted  under  an  indictment  charging  him  with  pursuing  the  occu- 
pation of  retail  liquor  dealer  without  license,  instructions  are  not  er- 
roneous because  they  substitute  "without  having  paid  the  tax"  for 
"without  having  obtained  a  license,"  when  under  the  law  the  accused 
could  not  be  convicted  had  he  paid  the  tax,  whether  he  procured  the 
license  or  not.     The  instructions  are  more  favorable  than  the  law. 

Pleading  and  Practice  —  Instructions  Assuming  Facts. — Where  one 
party  admits  a  fact  at  the  trial,  and  the  other  party  produces  no  evi- 
dence to  prove  it  because  of  its  admission,  the  court  is  justified  in  as- 
suming it  to  exist,  and  so  charging  the  jury  without  further  proof. 

Gresham,  Jones,  and  Spencer,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,   for  the  state. 

Hurt,  J.  This  is  a  conviction  for  pursuing  and  following 
the  occupation  of  selling  spirituous,  vinous,  and  malt  liquors 
in  quantities  less  than  one  quart,  without  first  having  obtained 
a  license  therefor,  and  without  having  paid  the  tax  required 
by  law.  This  prosecution  is  based  upon  the  acts  of  March  11, 
1881,  and  April  4,  1881. 

Appellant  moved  to  quash  the  indictment  upon  several 
grounds:  — 

1.  Because  the  laws  of  March  11,  1881,  and  April  4,  1881, 
levying  the  occupation  tax  and  providing  for  the  issuance  of 
a  license,  are  unconstitutional  and  void,  in  this,  that  said  acts 
contain  more  than  one  subject,  to  wit,  the  exercise  of  the  police 
power  and  that  of  taxation  for  general  revenue,  and  embrace 
subjects  not  expressed  in  the  titles  of  the  bills. 

2.  Said  acts  are  unconstitutional,  in  this,  that  they  require 
the  said  payment  of  the  tax  to  the  state,  county,  and  city  in 
advance  for  the  term  of  one  year  as  a  condition  precedent  to 
the  right  of  pursuing  said  occupation,  while  all  others  are  per- 
mitted to  pay  quarterly;  and  are  in  conflict  with  and  repug- 
nant to  sections  13  and  19  of  the  bill  of  rights,  and  sections  2 
and  3,  article  8,  of  the  state  constitution,  and  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  in  this. 
that  they  require  a  license  of  persons  pursuing  the  occupation 
of  appellant,  and  of  the  billiard-table  keeper,  and  require  none 
of  persons  pursuing  any  of  the  other  occupations  taxed  by 
law,  and  provide  no  means  for  obtaining  a  license  by  such 
other  persons. 

First  ground:  Do  the  acts  of  March   11,  1SS1,  and  April  4 
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1SS1,  contain  more  than  one  subject?  If  so,  they  are  void. 
The  constitution  provides  that  "  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  expressed  in  the  title":  Art. 
3,  sec.  35.  In  the  preceding  constitution,  the  word  "object" 
was  used  instead  of  the  word  "subject." 

Judge  Bonner,  in  Stone  v.  Brown,  54  Tex.  341,  observes  that 
''it  may  be  presumed  that  the  convention  had  some  reason  for 
substituting  a  different  word  from  that  which  had  been  so  long 
in  use  in  this  connection;  and  that  in  the  light  of  judicial  ex- 
pressions, the  word  '  subject '  may  have  been  thus  substituted 
as  less  restrictive  than  i  object.'"  In  People  v.  Lawrence,  36 
Barb.  192,  the  supreme  court  of  New  York  say:  "  It  must  not 
be  overlooked  that  the  constitution  demands  that  the  title  of 
an  act  shall  express  the  subject,  not  the  object,  of  the  act. 
It  is  the  matter  to  which  the  statute  relates  and  with  which  it 
deals,  and  not  what  it  proposes  to  do,  which  is  to  be  found  in 
the  title.  It  is  no  constitutional  objection  to  a  statute  that  its 
title  is  vague  or  unmeaning  as  to  its  purpose,  if  it  be  suffi- 
ciently distinct  as  to  the  matter  to  which  it  refers." 

What,  then,  is  the  subject  of  the  acts  of  March  11,  1881, 
and  April  4,  1881?  Most  clearly,  the  subject  of  these  acts  is 
the  regulation  of  the  sale  of  spirituous,  vinous,  and  malt  liquors, 
and  medicated  bitters.  Now,  if  there  be  but  one  subject  in  the 
act,  but  more  than  one  object,  the  act  would  not  be  obnoxious 
to  the  constitution. 

We  could  concede,  for  the  argument,  that  the  object  of  these 
acts  is  to  regulate  the  sale  of  these  liquors,  to  collect  revenue, 
and  divers  other  purposes  and  objects;  still,  unless  there  was 
more  than  one  subject  in  the  act,  it  would  be  valid,  —  constitu- 
tional. 

Again:  Suppose  that  there  be  more  than  one  subject  men- 
tioned in  the  acts.  If  they  be  germane  or  subsidiary  to  the 
main  subject,  or  if  relative  directly  or  indirectly  to  the  main 
feubject,  —  have  a  mutual  connection,  —  and  are  not  foreign  to 
the  main  subject,  or  so  long  as  the  provisions  are  of  the  same 
nature  and  come  legitimately  under  one  general  denomina- 
tion or  subject,  we  cannot  hold  the  act  unconstitutional:  Gid- 
dings  v.  San  Antonio,  47  Tex.  556;  Brccn  v.  R.  R.  Co.,  44  Id. 
306;  Austin  v.  R.  R.  Co.,  45  Id.  267;  Phillips  v.  Bridge  Co., 
2  Met.  (Ky.)  222;  Smith  v.  Commonwealth, 8  Bush,  112;  Slate 
v.  County  Judge,  2  Iowa,  284;  Battle  v.  Howard,  13  Tex.  345; 
Murphcyx.  Menard,  11  Id.  678;  Padlock  v.  Eccles,  20  Id.  792; 
73  Am.  Dee.  213. 
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We  are  of  opinion  that  these  acts  do  not  contain  more  than 
one  subject. 

Second  ground:  "That  the  acts  above  cited  require  pay- 
ment of  the  tax  in  advance  for  the  term  of  one  year  as  a  con- 
dition precedent  to  the  right  of  pursuing  said  occupation,  while 
all  others  are  permitted  to  pay  quarterly;  and  hence  in  con- 
flict with  and  repugnant  to  sections  13  and  19  of  the  bill  of 
rights,  and  sections  2  and  3  of  article  8  of  the  state  constitu- 
tion, and  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  in  this,  that  they  require  a  license  of  persons 
pursuing  the  occupation  of  appellant  and  of  the  billiard-table 
keeper,  and  require  none  of  persons  pursuing  any  other  occu- 
pation taxed  by  law,  and  provide  no  means  for  obtaining  a 
license  for  such  persons." 

Answer  to  these  objections:  1.  The  constitution  confers  the 
power  upon  the  legislature  to  impose  occupation  taxes:  Art.  8, 
sec.  1.  2.  But  all  occupation  taxes  must  be  equal  and  uni- 
form upon  the  same  class  of  subjects  within  the  limits  of  the 
authority  levying  the  tax:  Sec.  2,  art.  8. 

Upon  this  occupation  the  state  tax  is  the  same  all  over  the 
state;  and  if  a  county  desires  to  impose  a  tax  upon  this  occu- 
pation, it  must  be  equal  and  uniform  over  the  county;  that 
is,  all  persons  must  be  required  to  do  and  perform  the  same 
things  as  acts  precedent  to  the  right  to  pursue  the  occupation 
in  said  county,  and  they  must  pay  the  same  amount  of  tax, — 
neither  more  nor  less.  So,  within  the  limits  of  cities  and 
towns. 

It  is  evident  that  the  tax  imposed  upon  the  occupation  of 
selling  in  quantities  less  than  one  quart  the  liquors  named  in 
the  acts  cited  is  equal  and  uniform  in  the  state;  and  it  appears 
from  this  record  that  it  is  equal  and  uniform  within  the  limits 
of  Galveston  County.  The  legislature  is  the  authority  levying 
the  state  tax;  the  county  of  Galveston,  through  the  commis- 
sioners' court,  is  the  authority  levying  the  county  tax  within 
the  county  limits.  The  tax  being  equal  and  uniform  in  every 
particular  over  the  state  as  to  the  state  tax,  and  being  equal 
and  uniform  within  the  limits  of  the  county  of  Galveston, 
instead  of  being  obnoxious  to  the  state  constitution,  these  acta 
are  in  strict  conformity  with  its  requirements. 

The  above  observations  apply  to  the  objection  that  the  per- 
sons proposing  to  follow  this  occupation  must  pay  in  advance 
for  the  term  of  one  year  as  a  condition  precedent  to  the  right 
to  pursue  it;   while  upon  all  others,  they  are  permitted  to  pay 
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quarterly.  This  being  required  of  all  of  the  same  class  alike, 
the  constitution  is  by  no  means  infringed;  and,  in  addition  to 
this,  the  requirement  is  founded  in  the  highest  considerations 
of  public  policy  and  common  sense. 

It  is  insisted  that  the  tax  is  unequal,  and  not  uniform,  "be- 
cause a  person  pursuing  the  occupation  in  some  counties  would 
not  be  required  to  pay  as  much  as  in  others;  that  the  cities 
and  counties  are  not  required  to  assess  this  tax,  and  if  the}1, 
do,  they  may  assess  it  at  a  greater  or  less  sum  in  the  different 
cities  and  counties,  etc.;  and  as  the  penalty  depends  on  the 
amount  assessed,  it  would  not  be  the  same, —  it  would  not  be 
uniform  over  the  state."  This  is  evidently  correct,  but  consti- 
tutes no  objection  to  the  law. 

In  Texas  Banking  and  Ins.  Co.  v.  State,  42  Tex.  636,  an 
analogous  question  arose.  The  state  sued  the  company  fur 
occupation  tax.  The  company  interposed  a  constitutional 
objection  to  the  tax,  contending  that  it  was  not  equal  and 
uniform  throughout  the  state.  The  statute  provided  that  those 
pursuing  such  occupation  should  pay  a  tax  of  $250,  if  the  busi- 
ness was  carried  on  in  a  city  or  town  exceeding  five  thousand 
in  population.  Galveston,  the  city  in  which  the  occupation 
was  followed,  contained  a  population  greater  than  five  thou- 
sand. The  act  also  provided  that  if  the  population  was  less,  a 
tax  of  fifty  dollars  should  be  paid. 

The  supreme  court  (opinion  by  Moore,  J.)  held  that  such  a 
tax  was  equal  and  uniform;  and  this  opinion  is  approved  in 
Blessing  v.  City  of  Galveston,  42  Tex.  641.  These  opinions 
were  rendered  under  the  preceding  constitution,  which  con- 
tained this  provision:  "Taxation  shall  be  equal  and  uniform 
throughout  the  state."  The  present  constitution  settles  this 
question  beyond  all  controversy,  there  being  a  special  provis- 
ion relating  to  occupation  taxes,  which  is:  "All  occupation 
taxes  shall  be  equal  and  uniform  upon  the  same  class  of  sub- 
jects within  the  limits  of  the  authority  levying  the  tax."  The 
limit  of  the  state's  legislative  authority  is  the  whole  state; 
that  of  the  county,  city,  or  town,  is  their  respective  bounda- 
ries. 

That  the  state  tax  is  equal  and  uniform,  is  not  questioned 
here.  Now,  if  the  tax  imposed  by  the  counties,  cities,  and 
towns  is  equal  within  their  limits,  the  imposition  of  such  tax 
would  not  be  obnoxious  to  the  constitution,  but  would  be  in 
exact  accord  with  the  above  provisions,  though  in  other  coun- 
ties, cities,  or  towns  the  tax  may  not  be  the  same. 
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So  far  as  the  fourteenth  amendment  of  the  constitution  of 
the  United  States  is  concerned,  it  certainly  was  not  intended 
to  prohibit  the  states  from  enacting  laws  regulating  the  traffic 
in  these  liquors,  so  long  as  they  do  not  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  or  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law, 
or  deny  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  laws.  These  acts  do  none  of  these  things.  If  they  do, 
then  the  state  would  not  have  the  right  to  tax  one  occupation 
greater  than  another,  nor  to  require  a  license  or  bond  as  con- 
ditions precedent  to  the  pursuing  of  any  occupation,  unless 
such  requirements  were  made  of  persons  proposing  to  pursue 
any  occupation.  If  this  be  the  proper  construction  of  the 
amendment,  then  the  text-writers,  and  supreme  courts  and 
legislatures  of  most,  if  not  all,  the  states  have  misconstrued 
it;  for  acts  with  like  provisions  in  substance  have  been  passed 
by  nearly,  if  not  all,  the  states,  and  have  been  upheld  by  the 
highest  judicial  authority  thereof.  Nor  can  a  case  be  found, 
we  assert,  holding  that,  because  of  such  provisions  in  an  act, 
to  wit,  requiring  payment  in  advance  for  one  year,  etc.,  such 
payment  not  being  required  for  all  occupations,  is  an  in- 
fringement of  the  fourteenth  amendment  to  the  federal  consti- 
tution. 

Third  ground:  "That  the  indictment  is  defective  because  it 
does  not  charge  that  defendant  had  not  procured  a  license 
before  the  finding  of  the  indictment."  The  indictment  alleges 
every  element  of  the  offense.  This  is  no  exception  or  proviso 
in  the  enacting  clause;  it  is  matter  contained  in  article  112  of 
the  code,  and  is  defensive  in  its  character;  hence  the  accused 
must  bring  it  forward,  or  it  must  appear  on  the  trial  that  the 
taxes  have  been  paid,  —  this  being  a  question  of  fact,  and  not 
of  pleading. 

Appellant  excepted  to  the  following  charge:  "If  the  evi- 
dence satisfies  the  jury,  beyond  a  reasonable  doubt,  that  the 
defendant  did,  as  charged  in  the  indictment,  pursue,  in  the 
county  of  Galveston,  state  of  Texas,  the  occupation  of  selling 
spirituous,  vinous,  and  malt  liquors,  in  quantities  less  than  a 
quart,  between  the  first  day  of  October,  1SSG,  and  the  twenty- 
fourth  day  of  January,  1887  (the  date  of  filing  the  indict- 
ment), without  having  paid  the  occupation  tax  of  $300  to  the 
state  and  $150  to  the  county  of  Galveston,  and  the  said  taxes 
were  then  due  and  owing,  and  unpaid,  to  the  state  and  county 
respectively,  say  you  find  the  defendant  guilty  as  charged  in 
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the  indictment,  and  assess  his  punishment,  which  is  fine  not 
less  than  $450,  nor  more  than  $900."  The  objections  are,  —  1. 
That  the  charge  does  not  correctly  define  the  offense;  and  2. 
It  does  not  give  the  penalty  correctly,  and  is  upon  the  weight 
of  evidence,  etc. 

Appellant  being  charged  with  pursuing  the  occupation  with- 
out license,  counsel  for  appellant  contend  that  the  charge  is 
incorrect,  because  it  substitutes  "without  having  paid  the 
tax"  for  "without  having  obtained  a  license,"  etc.  If  appel- 
lant had,  in  fact,  paid  the  taxes  and  procured  the  license,  as 
required  by  article  112,  as  amended  March  15,  1881,  he  could 
not  have  been  convicted,  though  he  may  not  have  had  a 
license.  This  being  so,  the  charge  was  more  favorable  to  him 
than  the  law.  > 

It  is  urged  that  the  charge  assumed  a  fact  to  have  been 
proven,  and  is  therefore  upon  the  weight  of  evidence.  The 
court  in  its  charge  does  assume  that  the  commissioner's  court 
of  Galveston  County  had  assessed  a  tax  of  one  half  of  the 
state  tax  upon  the  occupation.  That  such  a  tax  had  been  as- 
sessed, there  can  be  no  doubt;  this  was  admitted  by  appellant 
on  the  trial,  and  the  state  introduced  no  evidence  to  prove  it 
because  of  its  admission.  This  being  the  case,  the  court  did 
not  err  in  assuming  this  to  be  a  fact.  Nor  did  the  court  err 
in  charging  that  the  penalty  was  not  less  than  $450,  nor  more 
than  $900,  —  this  proposition  depending  upon  the  foregoing. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Constitutional  Law  —  Statutes.  — The  constitutional  provision  that  an 
act  of  the  legislature  shall  relate  to  but  one  object,  which  shall  he  expressed 
in  its  title,  is  not  violated  when  such  act  embraces  several  ideas  or  steps  in 
the  progress  of  its  provisions  toward  the  attainment  of  the  main  object  ex- 
pressed in  the  title:  Santo  v.  State,  2  Iowa,  105;  G3  Am.  Dec.  4S7;  Tuttle  v. 
Strout,  7  Minn.  405;  82  Am  Dec.  108;  note  to  Davis  v.  State,  61  Id.  337-346, 
for  a  discussion  of  statutes  embracing  more  than  one  object;  and  to  the  same 
effect  is  note  to  Tuttle  v.  Strout,  S2  Id.  110,    111. 

Errors  Favorable  to  Appellant.  — Judgments  will  not  be  reversed  for 
errors  in  instructions  which  were  favorable  to  appellant:  Wintz  v.  Morrison, 
17  Tex.  372;  67  Am.  Dec.  658;  Warren  v.  Smith,  24  Tex.  4S4;  76  Am.  Dec. 
115;  State  v.  Baltimore  etc.  R.  R.  Co.,  24  Md.  84;  87  Am.  Dec.  600. 
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Anderson  and  Woods  v.  State. 
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Criminal  Law — Negligent  Homicide.  —  Indictment  for  negligent  homi- 
cide which  defines  the  offense,  alleges  all  its  elements,  sets  forth  specifi- 
cally the  acts  and  omissions  of  defendants,  and  alleges  that  such  acta 
and  omissions  caused  the  death  of  deceased,  is  sufficient  under  article 
579,  Penal  Code  of  Texas. 

Criminal  Law  —  Negligent  Homicide  —  Witness.  —  A  party  charged, 
either  in  the  same  or  another  indictment,  as  a  principal  in  negligent 
homicide,  though  he  may  be  charged  under  a  wrong  name,  is  not  a  com- 
petent witness  on  behalf  of  the  defense  under  article  731,  Texas  Code  of 
Criminal  Procedure. 

Criminal  Law  —  Negligent  Homicide  —  By  Omission.  —  To  constitute 
negligent  homicide  by  omission,  there  must  be  a  violation  of  some  duty 
imposed  by  law,  directly  or  impliedly,  aud  with  which  duty  defendant 
is  especially  charged.  Such  crime  presupposes  a  duty  to  perform  the  act 
omitted,  and  cannot  in  law  be  imputed,  except  upon  the  predicate  of 
duty. 

Criminal  Law  —  Negligent  Homicide  by  Omission. — Brakemen  who 
are  riding  upon  an  engine,  and  whose  exclusive  duty  it  is  to  act  as  brake- 
men,  who  have  no  control  over  the  engine,  which  is  under  the  exclusive 
operation  and  control  of  the  engineer  and  fireman,  whose  duty  it  is  to 
look  out  for  obstructions,  and  give  signals  of  danger,  are  not  guilty  of 
negligent  homicide  for  the  killing  of  a  child  run  over  by  the  engine. 

Conviction  of  negligent  homicide.  Anderson  and  Woods 
were  jointly  indicted  with  0.  Torgerson  and  J.  A.  De  Cogne, 
the  engineer  and  fireman  on  the  engine  on  which  the  defend- 
ants were  riding  as  brakemen,  for  negligent  homicide,  in 
striking  with  such  engine  and  killing  a  child  named  Morgan, 
while  such  engine  was  being  backed.  The  other  facts  are 
stated  in  the  opinion. 

R.  S.  Lovett,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

\V ill-son,  J.  This  appeal  is  from  a  conviction  of  negligent 
homicide  of  the  first  degree.  The  indictment  charges  the  ap- 
pellants and  two  other  persons  jointly  with  the  commission  of 
the  offense.  Appellants  only  were  put  upon  trial,  and  the 
punishment  assessed  was  a  fine  of  $250  against  each  of  them. 

We  think  the  indictment  is  a  good  one.  It  follows  the  stat- 
ute defining  the  offense,  and  alleges  all  the  elements  of  said 
offense,  setting  forth  specifically  the  acts  and  omissions  of  the 
defendants,  and  alleging  that  said  acts  and  omissions  caused 
the  death  of  the  deceased:   Pen.  Code,  art.  579. 

It  was  iiot  error  to  refuse  to  permit  1  ucoing  to  testify  in  be- 
half of  the  defendants.     It  was   made   to  appear  bv  the  state 
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that  said  Ducoing  was  one  of  the  persons  charged  jointly  with 
defendants  with  the  same  homicide,  but  charged  under  a  dif- 
ferent name,  the  true  name  of  said  Ducoing  having  been  mis- 
taken by  the  grand  jury  presenting  the  indictment.  Said 
Ducoing  was  an  incompetent  witness  in  behalf  of  defendants, 
he  being  in  fact  a  principal  in  the  offense,  and  in  reality,  but 
under  another  name,  charged  as  such  in  the  indictment:  Code 
Crim.  Proc,  art.  731. 

As  we  view  the  evidence  and  the  law  applicable  thereto,  this 
conviction  is  not  warranted.  These  appellants  were  brake- 
men.  They  had  no  control  whatever  of  said  engine  and  ten- 
der. They  were  riding  upon  the  same  for  the  purpose  merely 
of  performing  their  specific  duties  as  brakemen,  which  duties 
had  no  connection  with  or  relation  to  the  homicide.  It  was 
the  exclusive  duty  of  the  engineer  and  fireman  to  operate  said 
engine  carefully;  to  look  out  for  obstructions  upon  the  track; 
to  give  signals  of  danger  when  necessary.  With  these  duties 
appellants  were  in  no  way  concerned.  They  had  no  right  to 
start  the  engine  in  motion,  to  blow  the  whistle,  to  ring  the 
bell,  to  stop  the  engine,  or  otherwise  to  control  its  movements. 
They  performed  no  act  which  connected  them  with  the  death 
of  the  child.  It  is  only  for  a  supposed  omission  of  duty  on 
their  part  that  they  have  been  convicted  of  negligent  homi- 
cide. They  omitted  to  look  out  for  obstructions  on  the  track. 
They  might  have  seen  the  child  in  time  to  save  its  life,  but 
they  omitted  to  see  him.  Or  if  they  did  see  him,  they  omitted 
to  stop  the  train,  or  to  signal  the  engineer  to  stop  it. 

Were  these  omissions  criminal,  within  the  meaning  of  the 
statute  defining  negligent  homicide?  We  think  not,  because 
to  constitute  criminal  negligence  or  carelessness  there  must  be 
a  violation  of  some  duty  imposed  by  law,  directly  or  impliedly, 
and  with  which  duty  the  defendant  is  especially  charged.  Mr. 
Wharton  says:  "Omissions  are  not  the  basis  of  penal  action, 
unless  they  constitute  a  defect  in  the  discharge  of  a  responsi- 
bility with  which  the  defendant  is  especially  invested":  Whar- 
ton on  Homicide,  sec.  72.  Again,  this  author  says,  in  treating 
of  omissions  by  those  charged  with  machinery,  etc.:  "  The  re- 
sponsibility of  the  defendant  which  he  thus  fails  to  discharge 
must  be  exclusive  and  peremptory.  A  stranger  who  sees  that 
unless  a  railway  switch  is  turned,  or  the  car  stopped,  an  acci- 
dent may  ensue,  is  not  indictable  for  not  turning  the  switch 
or  stopping  the  car.  The  reason  for  this  is  obvious.  To  conrce. 
by  criminal  prosecutions,  every  person  to  supervise  all  other 
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persons  and  things,  would  destroy  that  division  of  labor  and 
responsibility  by  which  alone  business  can  be  safely  conducted, 
and  would  establish  an  industrial  communism,  by  which  pri- 
vate enterprise  and  private  caution  would  be  extinguished. 
Nothing  can  be  effectually  guarded  when  everything  is  to  be 
guarded  by  everybody.  No  machinery  could  be  properly 
worked  if  every  passer-by  were  compelled,  by  the  terror  of  a 
criminal  prosecution,  to  rush  in  and  adjust  anything  that 
might  appear  to-  him  to  be  wrong,  or  which  was  wrong,  no 
matter  how  it  might  happen  to  appear.  By  this  wild  and 
irresponsible  interference  even  the  simplest  forms  of  machin- 
ery would  be  speedily  destroyed":  Id.,  sec.  80.  And  upon  the 
subject  of  omission  to  give  warning  of  danger,  the  same  au- 
thor says:  "  The  test  here  is,  Is  such  notice  part  of  an  express 
duty  with  which  the  defendant  is  exclusively  charged?  If  so, 
he  is  responsible  for  injury  which  is  the  regular  and  natural 
result  of  his  omission;  but  if  not  so  bound,  he  is  not  so  respon- 
sible": Id.,  sec.  81. 

These  rules  of  the  common  law  are  not  inconsistent  with 
our  statute,  but  are  in  harmony  therewith,  as  we  construe  it. 
As  we  understand  both  the  common  law  and  the  statute,  there 
can  be  no  criminal  negligence  or  carelessness  by  omission  to 
act,  unless  it  was  the  especial  duty  of  the  party  to  perform  the 
act  omitted.  Negligence  or  carelessness  by  omission  presup- 
poses duty  to  perform  the  act  omitted,  and  cannot,  in  law,  be 
imputed  except  upon  the  predicate  of  duty. 

In  this  case  the  evidence  is  uncontradicted  and  clear  that 
appellants  did  not  do  any  act  or  omit  to  do  any  legal  duty, 
with  reference  to  the  deceased  child.  In  law  they  are  no  more 
responsible  for  the  death  of  the  child  than  any  other  person 
who  was  present  and  witnessed  the  accident.  They  were 
strangers  to  the  transaction  in  contemplation  of  the  law,  be- 
cause they  were  not  charged  with  any  duty  with  respect  to  it. 

We  are  of  the  opinion  that  the  judgment  of  conviction  is 
contrary  to  the  law  and  the  evidence,  and  therefore  said  judg- 
ment is  reversed,  and  the  cause  is  remanded. 


Negligent  Homicide. — Where  it  appeared  that  the  prisoner  was  in  his 
door-yard  quarreling  with  a  neighbor,  waving  a  pistol,  and  threatening  to 
shoot,  though  not  apparently  intending  so  to  do,  and  his  wife,  coming  out, 
begged  him  to  come  in,  and  was  shot,  and  in  her  dying  declaration  stated  that 
she  was  accidentally  shot  while  trying  to  take  the  pistol  from  her  husband, 
under  the  Texas  Penal  Code  the  defendant  was  entitled  to  an  instruction 
*a  to  the  law  of  negligent  homicide:   Hoioard  v.    State,  25  Tex.  App.  G8G. 
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Whero  deceased  met  death  in  consequence  of  the  collision  of  a  vehicle  driven 
by  the  defendants  with  that  in  which  the  deceased  was  riding,  the  criminal 
responsibility  of  the  defendants  is  estimated,  not  so  much  by  the  question  jis 
to  whether  they  were  guilty  of  allowing  their  team  to  run,  as  the  question 
whether  their  negligence  and  wanton  recklessness  was  the  cause  directlv  of 
the  collision:  Belk  v.  People,  125  111.  584. 


Medis  and  Hill  v.  State. 
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Criminal  Law.  — Joint  Verdict  against  Joint  Offenders  must  assess 
a  separate  penalty  against  each,  to  be  valid. 

Criminal  Law  —  Sodomy  —  Accomplice. — Where  in  sodomy  the  prosecu- 
ting witness  consents  to  the  act,  he  is  an  accomplice  whose  testimony 
must  be  corroborated;  and  where  the  evidence  is  such  as  to  leave  the 
question  of  consent  in  doubt,  the  jury  must  be  instructed  that  if  they 
find  that  he  consented  they  must  then  find  that  he  was  corroborated,  in 
order  to  convict. 

McLemore  and  Campbell,  and  S.  T.  Fontaine,  for  the  appel- 
lants. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Hurt,  J.  The  appellants  were  jointly  indicted,  tried,  and 
convicted  of  sodomy,  the  verdict  of  the  jury  being:  "We,  the 
jury,  find  Charles  Medis  and  Ed  Hill  guilty  as  charged  of 
sodomy,  and  assess  the  punishment  at  ten  years' confinement 
in  the  penitentiary." 

Appellants  contend  by  their  counsel  that  this  is  not  a  good 
or  legal  verdict.  This  proposition  is  now  well  settled  in  favor 
of  appellants:  Flynn  v.  State,  8  Tex.  App.  398;  Sterling  v. 
State,  25  Id.  716;  Cunningham  v.  State,  26  Id.  83;  Calico  v. 
State,  4  Ark.  430;  Stravghan  v.  State,  16  Ark.  37. 

Appellants  were  charged  with  committing  the  act  upon  one 
Milton  Werner.  Upon  the  trial,  Werner  was  introduced  as  a 
witness  for  the  state,  and  his  testimony  was  relied  on  for  a 
conviction.  The  court  failed  to  give  instructions  to  the  jury 
relating  to  the  necessity  of  corroborating  said  witness,— 
counsel  for  appellants  contending  that  Werner  was  consent- 
ing, and  was  therefore  an  accomplice.  Upon  this  subject, 
says  Bishop:  "When  this  offense  is  committed  on  a  non-con- 
senting person  who  becomes  a  witness,  it  appears  that  bis 
early  complaint  may  be  shown  in  corroboration,  the  same  as 
those  of  the  injured  woman  in  rape.     If  such  person  had  con- 
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sented,  he  would  be  an  accomplice  whose  testimony  would  for 
this  reason  need  corroboration":  2  Bishop's  Crim.  Law,  1018, 

Werner  was  evidently  consenting;  but  if  the  evidence- 
should  leave  this  in  doubt,  it  would  then  become  a  question 
for  the  jury,  and  not  the  court,  to  determine,  under  the  proper 
instructions,  whether  the  person  was  or  was  not  consenting; 
and  the  jury  should  in  such  a  case  be  instructed  that  if  they 
found  that  he  was  consenting,  then  they  must  find  that  he  waa 
corroborated. 

Reversed  and  remanded. 


Criminal  Evidence  —  Accomplices.  —  One  cannot  be  convicted  upon  tha 
testimony  of  an  accomplice,  unless  corroborated  by  other  evidence  tending  to 
connect  defendant  with  the  crime  committed:  Blaheley  v.  State,  24  Tex.  App. 
61G;  5  Am.  St.  Rep.  912,  and  note  917;  People  v.  Kraker,  72  Cal.  459;  1 
Am.  St.  Rep.  65,  and  note  67.  Compare  People  v.  Doia,  64  Mich.  717;  8  Am.. 
St.  Rep.  873,  and  note  876. 
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Malicious  Prosecution  —  Information.  — In  an  action  for  malicious  prose- 
cution under  article  273,  Penal  Code  of  Texas,  it  ia  not  necessary  to> 
allege  in  the  information  that  the  alleged  malicious  prosecution  had  ended 
before  the  information  was  presented. 

Malicious  Prosecution  —  Malice.  —  To  convict  for  malicious  prosecution, 
the  prosecution  alleged  to  have  been  malicious  must  be  proved  to  have- 
been  actuated  by  malice. 

Malicious  Prosecution.  —  Legal  Malice  is  an  unlawful  act  done  willfully 
and  purposely  to  the  injury  of  another. 

Malicious  Prosecution  —  Malice  —  Probable  Cause. — To  convict  for 
malicious  prosecution,  it  must  be  proved  that  there  wa3  legal  malice? 
actuating  the  wrong  done,  and  also  want  of  probable  cause  for  institut- 
ing the  alleged  malicious  prosecution ;  and  though  it  was  actuated  by 
malice,  still  defendant  cannot  be  convicted  if  the  proof  shows  that  ho 
had  probable  cause  for  instituting  the  prosecution. 

Malicious  Prosecution.  —  Probable  Cause  is  the  existence  of  such  facta 
and  circumstances  as  would  excite  belief  in  a  reasonable  mind,  acting  on 
the  facts  within  the  knowledge  of  the  prosecutor,  that  the  person  charged 
was  guilty  of  the  offense  for  which  he  was  prosecuted. 

Malicious  Prosecution  —  Evidence.  —  In  criminal  malicious  prosecution 
based  upon  a  discharge  from  a  criminal  charge,  the  evidence  of  the  jus- 
tice before  whom  the  first  trial  was  had,  that  the  evidence  there  was  not 
sufficient  to  sustain  the  charge,  is  inadmissible,  and  calculated  to  injure 
defendant. 

Conviction  for  malicious  prosecution.     The  opinion  states 

the  facts. 
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J.  D.  Owen,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Willson,  J.  This  prosecution  is  under  article  273  of  the 
Penal  Code,  which  reads:  "  If  any  person  in  this  state,  for  the 
purpose  of  extorting  money  from  another,  or  the  payment  or 
security  of  a  debt  due  him  by  such  other  person,  or  with  in- 
tent to  vex,  harass,  or  injure  such  person,  shall  institute,  or 
cause  to  be  instituted,  any  criminal  prosecution  against  such 
other  person,  he  shall  be  deemed  guilty  of  malicious  prose- 
cution, and  upon  conviction,  shall  be  fined  not  less  than  one 
hundred  nor  more  than  one  thousand  dollars,  or  be  impris- 
oned in  the  county  jail  not  less  than  one  month  nor  more  than 
one  year."  This  article  of  the  Penal  Code  is  an  addition  to 
the  original  code  made  in  revising,  and  this  is  the  first  con- 
viction thereunder  which  has  been  before  this  court. 

In  the  information  the  charge  is  alleged  as  follows:  "  Did 
then  and  there  unlawfully,  for  the  purpose  and  with  the 
intent  to  vex,  harass,  and  injure  one  Thomas  Kelley,  willfully 
institute,  and  cause  to  be  instituted,  against  the  said  Thomas 
KeUfty,  in  justice's  court  of  precinct  number  one  of  Jackson 
Count}',  Texas,  a  criminal  prosecution,  as  follows,  to  wit:  '  The 
State  of  Texas  v.  Thomas  Kelley,  number  eighty-three,'  char- 
ging the  said  Thomas  Kelley,  by  complaint  made  before  H.  T. 
Chivers,  county  attorney  of  said  county,  which  complaint  was 
filed  by  William  Payson,  the  justice  of  the  peace  in  and  for 
said  precinct  number  one,  with  unlawfully  and  willfully  tying 
and  staking  out,  and  causing  to  be  tied  and  staked  out,  to 
graze  within  the  inclosed  lands  of  the  said  Daniel  Dempsey,  a 
horse." 

We  are  of  the  opinion  that  the  information  is  a  good  one. 
It  follows  the  words  of  the  statute,  and  is  sufficiently  specific. 
The  specific  exception  made  to  it,  that  it  does  not  aver  that 
the  prosecution  against  Kelley  had  ended  before  the  present- 
ment of  the  information,  is  not  well  taken,  as  the  statute 
makes  no  such  requirement.  In  a  civil  suit  for  damages  for 
malicious  prosecution,  it  is  essential  to  allege  and  prove  that 
the  alleged  malicious  prosecution  had  terminated  before  the 
institution  of  the  suit,  because  in  such  case  it  cannot  be  known 
whether  or  not  there  was  any  injury  until  there  has  been  an 
acquittal  of  the  charge,  nor  what  the  extent  of  the  injury 
might  be.  And  a  civil  suit  is  not  maintainable  at  all  if  there 
has  been  a  conviction  upon  the  criminal  charge:   Glasgow  v. 
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Owen,  69  Tex.  167;  McManus  v.  WaUis,  52  Id.  535;  Usher  v. 
Skidmore,  28  Id.  617;  2  Greenl.  Ev.,  sec.  452;  Cooley  on  Torts, 
sec.  186.  But  it  does  not  appear  to  us  that  the  above-stated 
rule  is  applicable  in  the  case  of  a  criminal  prosecution  under 
article*  273  of  our  Penal  Code.  In  such  case  we  think  it  is 
immaterial  whether  or  not  the.  alleged  malicious  prosecution 
had  terminated  at  the  time  of  the  filing  of  the  indictment  or 
information.  The  reason  for  the  rule  in  a  civil  suit  does  not 
exist  in  the  criminal  case,  and  it  does  not  seem  to  be  contem- 
plated by  said  article  that  it  shall  exist  in  such  case. 

There  are  certain  rules,  however,  governing  in  a  civil  suit 
for  malicious  prosecution,  which,  in  our  opinion,  obtain  in  a 
criminal  prosecution  such  as  the  one  before  us.  These  rules 
are  not  expressly  declared  or  required  to  be  observed  by  article 
273,  but  they  are,  nevertheless,  within  the  intention  of  that 
article.  The  first  of  these  rules  is,  that  the  prosecution  alleged 
to  have  been  malicious  must  be  proved  to  have  been  actuated 
by  malice.  Legal  malice  is  defined  as  follows:  "Any  unlaw- 
ful act  done  willfully  and  purposely,  to  the  injury  of  another, 
is,  as  against  that  person,  malicious."  This  wrong  motive, 
when  it  is  shown  to  exist,  coupled  with  a  wrongful  act,  willfully 
done  to  the  injury  of  another,  constitutes  legal  malice:  Ram- 
sey v.  Arrott,  64  Tex.  322;  Glasgow  v.  Owen,  supra. 

The  second  rule  is,  that  there  must  not  only  be  legal  malice 
actuating  the  wrong  done,  but  there  must  be  a  want  of  prob- 
able cause  for  instituting,  or  causing  to  be  instituted,  the 
alleged  malicious  prosecution,  and  the  evidence  on  the  trial 
must  show  such  want  of  probable  cause.  "  By  probable  cause 
is  meant  the  existence  of  such  facts  and  circumstances  as 
would  excite  belief  in  a  reasonable  mind,  acting  on"  the  facts 
within  the  knowledge  of  the  prosecutor,  that  the  person 
charged  was  guilty  of  the  offense  for  which  he  was  prose- 
cuted": Ramsey  v.  Arrott,  supra;  Glasgow  v.  Owen,  supra; 
Gabcl  v.  Weisensee,  49  Tex.  131. 

In  this  prosecution,  therefore,  as  we  construe  the  statute 
creating  this  offense,  it  was  essential  for  the  state  to  prove, — 
1.  That  the  defendant  instituted,  or  caused  to  be  instituted, 
against  Kelley  the  prosecution  named  in  the  information, 
being  actuated  thereto  by  malice,  with  the  purpose  and  intent 
to  vex,  harass,  and  injure  said  Kelley;  2.  That  he  instituted, 
or  caused  to  be  instituted,  said  prosecution  without  probable 
cause,  as  that  term  has  been  above  defined. 

It  is  certainly  not  the  meaning  and  intent  of  the  statute  to 
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punish  one  for  prosecuting  supposed  crime,  who  does  so  with 
probable  cause,  although  he  may  do  so  for  the  purpose  of  vex- 
ing, harassing,  and  injuring  the  person  prosecuted.  To  other- 
wise construe  the  statute  would,  it  seems  to  us,  make  it  operate 
against  public  policy.  It  would  deter  citizens  from  commend- 
able efforts  to  bring  criminals,  to  justice.  A  man  would  fear 
to  institute  a  prosecution,  however  meritorious  it  might  be, 
knowing  that  he  might  himself  be  prosecuted  and  punished 
merely  upon  proof  that  he  instituted  it  for  the  purpose  and 
with  the  intent  to  vex,  harass,  and  injure  the  prosecuted  party, 
without  regard  to  the  evidence  of  such  party's  guilt  of  the 
charge. 

As  we  understand  the  statute,  it  is  intended  to  punish  a 
person  who,  without  probable  cause,  actuated  by  malice,  not 
in  good  faith,  institutes  a  criminal  prosecution  against  another 
for  the  purpose  and  with  the  intent  to  vex,  harass,  and  injure 
such  other  person.  It  is  intended  to  prevent  groundless  prose- 
cutions, and  not  such  as  there  is  legal  evidence  to  justify  a 
reasonable  belief  that  the  person  prosecuted  is  guilty  of  the 
crime  charged. 

In  this  case,  while  the  evidence  is  perhaps  sufficient  to  show 
that  the  defendant  was  actuated  by  malice,  —  by  a  purpose 
and  intent  to  vex,  harass,  and  injure  Kelley  by  the  criminal 
prosecution, — it  further  shows  that  he  had  probable  cause  for 
instituting  such  prosecution.  It  shows  that  Kelley  was  a 
principal  in  the  offense  of  staking  out  the  horse  in  the  defend- 
ant's inclosure,  and  was  in  fact  guilty  of  the  charge  preferred 
against  him  in  the  alleged  malicious  prosecution.  We  are  of 
the  opinion,  therefore,  that  this  conviction  is  unwarranted  by 
the  evidence  and  the  law. 

We  are  further  of  the  opinion  that  the  court  erred  in  per- 
mitting the  justice  of  the  peace  to  testify  that,  in  the  alleged 
criminal  prosecution  against  Kelley,  he  discharged  said  Kel- 
ley because,  in  his  opinion,  there  was  not  sufficient  evidence 
to  sustain  the  charge.  We  think  the  result  of  that  prosecu- 
tion was  immaterial,  and  the  opinion  of  the  justice  of  the 
peace  as  to  the  sufficiency  of  the  evidence  was  clearly  incom- 
petent, and  calculated  to  injure  the  defendant. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and  the 
cause  remanded.  

Malicious  Prosecution  —  Probable  Cause:  See  Boegerv.  Langenberg,  97 
Mo.  390;  10  Am.  St.  Rep.  322,  and  note;  Paddock  v.  Watts,  11G  Ind.  146;  9 
Am.  St.  Rep.  832,  and  note. 
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Criminal  Law  —  Corpus  Delicti  —  Evidence. — To  convict  of  crime,  the 
corpus  delicti  and  the  identity  of  tho  accused  with  the  criminal  act  must 
be  established.  This  may  be  done  by  circumstantial  as  well  as  by  di- 
rect evidence,  if  satisfactory  to  the  understanding  and  conscience  of  the 
jury  beyond  a  reasonable  doubt. 

Criminal  Law  —  Corpus  Delicti.  —  Confession  alone  will  not  sustain 
conviction  of  crime  in  the  absence  of  corroborative  proof  of  the  corpus 
delicti. 

Criminal  Law  —  Corpus  Delicti  —  Confession  —  Instructions.  —  While 
it  is  true  that  the  corpus  delicti  consists,  not  only  in  the  crime,  but  also 
in  defendant's  connection  therewith,  and  that  a  confession  alone  will 
not  sustain  a  conviction,  but  the  corpus  delicti  in  both  respects  mentioned 
must  be  shown  by  other  proof,  still,  in  a  proper  case,  tho  jury  may  be 
charged,  when  the  evidence  sustains  it,  that  to  establish  the  corpus  de- 
licti they  may  consider  defendant's  statements  in  connection  with  the 
other  proof. 

B.  F.  Cotton,  J.  T.  Hammons,  and  C.  F.  Clint,  for  the  appel- 
lant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  This  is  a  second  appeal  from  a  judgment  of 
conviction  in  this  case:  See  Willard  v.  State,  26  Tex.  App.  126. 
After  a  most  thorough  reading  of  the  record  in  this  appeal,  we 
are  of  opinion  that  there  is  but  one  question  raised  of  sufficient 
moment  to  require  a  discussion  at  our  hands. 

It  is  most  urgently  insisted  that  there  is  no  evidence  of  ap- 
pellant's guilty  agency  in  the  alleged  theft  of  the  animal  save 
his  own  confession,  or  admissions  amounting  to  a  confession, 
and  that  this  confession  or  admission,  being  uncorroborated, 
is  not  sufficient  in  law  to  warrant  his  conviction.  In  other 
words,  it  is  contended  that  the  corpus  delicti  of  a  crime  cannot 
be  proven  alone  by  the  confessions  of  a  party  charged  with 
the  crime. 

In  all  criminal  prosecutions,  the  rule  is  elementary  that,  to 
sustain  a  conviction,  two  things  must  be  established,  —  1.  A 
criminal  act;  and  2.  Defendant's  agency  in  the  production  of 
such  act:  Wharton's  Crim.  Ev.,  8th  ed.,  sec.  325;  3  Greenl. 
Ev.,  sec.  30.  In  other  words,  there  must  be  proof  of  the  cor- 
pus delicti  and  the  identity  of  the  prisoner.  But  whilst  this  is 
so,  there  is  no  one  kind  of  evidence  to  be  always  demanded  in 
proof  of  the  corpus  delicti  any  more  than  of  any  other  fact.  It 
can  seldom  be  proven  by  direct  or  positive  testimony,  and 
may  be  lawfully  established  by  circumstantial  evidence,  pro- 
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vided  it  be  satisfactory  to  the  understanding  and  conscience 
of  the  jury  beyond  a  reasonable  doubt:  Brown  v.  State,  1  Tex. 
App.  154,  and  authorities  cited;   Merritt  v.  State,  2  Id.  177. 

With  regard  to  confessions,  Mr.  Wharton  says:  "While 
voluntary  confessions  of  specific  charges  or  of  inculpatory 
facts  are  always  admissible  under  the  conditions  above  stated, 
they  cannot  sustain  a  conviction  unless  there  be  corroborative 
proof  of  the  corpus  delicti  ";  and  he  cites  a  long  array  of  au- 
thorities in  support  of  the  proposition:  Wharton's  Crim.  Ev., 
8th  ed.,  sec.  632.  "  It  should  be  remembered,"  he  says,  "  that 
the  corpus  delicti  consists,  not  merely  of  an  objective  crime,  but 
of  the  defendant's  agency  in  the  crime;  and  unless  the  corpus 
delicti  in  both  these  respects  is  proved,  a  confession  is  not  by 
itself  enough  to  sustain  a  conviction":  Id.,  sec.  633. 

Defendant's  counsel  requested  a  special  instruction  upon 
this  point,  which  the  court  refused,  because,  as  stated  by  the 
learned  judge,  "not  the  law,  as  I  understand  it.  A  confes- 
sion, in  some  cases,  uncorroborated,  might  be  insufficient  to 
establish  the  corpus  delicti,  but  I  think  certainly  in  this  case 
the  jury  may  consider  defendant's  statements  in  connection 
with  the  other  proof  in  determining  the  matter."  There  is  no 
doubt  of  the  correctness  of  the  latter  proposition  as  stated  by 
the  court.  We  have  seen  from  the  authorities  that  he  is  mis- 
taken as  to  his  first  declaration,  that  such  an  instruction  would 
not  be  the  law.  The  question  is,  If  it  should  occur  that  the 
court  erred  in  its  opinion  as  to  the  correctness  of  the  proposi- 
tion of  law,  did  the  refusal  of  the  instruction  materially  injure 
the  rights  of  the  defendant  in  this  case?  Was  the  instruction 
a  part  of  the  law  applicable  to  the  facts,  and  necessary  to  be 
given  independently  of  the  law  as  submitted  in  the  general 
charge?  In  this  case,  the  court  plainly,  and  as  we  think 
fully,  instructed  the  jury  upon  all  the  legitimate  phases  of 
the  testimony,  including  an  elaborate  instruction  upon  cir- 
cumstantial testimony. 

Now,  let  us  recur  to  the  evidence  in  the  case.  The  alleged 
stolen  animal  was  a  noted  cow,  and  so  peculiar  was  the  size 
and  shape  of  her  horns  that  "  she  was  known  as  Old  Broad- 
horns."  The  horns  were,  in  addition  to  their  length  and  size, 
very  peculiarly  turned  and  shaped.  As  described  by  the  wit- 
ness Brashear,  "  she  had  noted  horns,  very  large,  growing  out 

towards  the  front,  twisted  up,  and  flared  out  at  the  top 

Everybody  in  the  whole  country  and  settlement  knew  the  cow 
by  her  horns."     This  cow  was  fat  when  last  seen  on  her  range 
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near  defendant's  house.  Defendant  and  his  brother  butchered 
beeves  at  their  pen.  The  cow  was  missed  from  her  accustomed 
range  on  the  10th  of  January.  Shortly  afterwards,  Holloway, 
the  alleged  owner,  started  to  hunt  for  her,  and  went  to  defend- 
ant's house.  As  soon  as  defendant  saw  him,  defendant  looked 
excited  and  uneasy,  and  went  back  to  the  house.  Defendant's 
brother  remained,  and  Holloway  found,  in  looking  around  in 
the  field  among  the  weeds  behind  the  stable,  several  cow-heads 
and  cow-hides  cut  all  to  pieces,  and  among  these  heads  he 
found  the  head  of  his  cow.  He  swears  positively  and  emphat- 
ically: "These  horns  I  know  came  from  the  cow  above  de- 
scribed, and  I  identified  the  same."  Defendant  and  his 
brother  denied  at  that  time  that  they  knew  anything  about 
the  killing  of  the  cow.  That  afternoon,  however,  Holloway 
went  back  to  see  them,  and  at  this  time  the  defendant  ad- 
mitted that  he  had  killed  the  cow,  and  proposed  to  pay,  and 
finally  agreed  to  pay,  fifteen  dollars  for  her.  We  are  of  opin- 
ion that,  independent  of  the  defendant's  confession,  the  evi- 
dence was  strong  and  cogent  that  the  cow  had  been  killed, 
and  at  least  that  he  was  a  guilty  agent  in  the  crime.  We  are 
not  prepared  to  say  that  the  evidence  would  not  have  been 
sufficient  without  his  confession;  there  can  be  no  question  but 
that  it  abundantly  corroborates  his  confession. 

This  being  so,  was  it  necessary  that  the  court,  in  addition 
to  the  general  charge  as  given,  should  have  given  defendant's 
special  requested  instruction  with  regard  to  the  necessity  for 
corroboration  of  the  confession  in  order  to  establish  the  corpus 
delictif  Under  the  peculiar  facts  of  this  case  and  the  charge 
as  given,  we  do  not  think  the  law  of  the  special  instruction 
was  essential,  nor  can  we  perceive  how  any  possible  injury 
could  have  been  done  defendant  by  the  refusal  to  give  it. 

We  are  of  opinion  that  the  evidence,  outside  the  confession, 
establishes  beyond  all  reasonable  doubt  that  the  animal  was 
identified  as  the  property  of  the  prosecutor,  and  that  it  had 
been  stolen  and  killed,  and  that  the  evidence  sufficiently  es- 
tablishes the  guilty  agency  of  the  appellant.  And  whilst  the 
instruction,  in  a  proper  case,  was  unquestionably  correct  as  a 
legal  proposition,  we  are  of  opinion  it  would  have  been  unjust 
to  the  prosecution  to  have  given  it  in  this  case,  because  it 
would,  perhaps,  have  misled  the  jury  to  the  erroneous  conclu- 
sion that  the  corpus  delicti  had  not  been  sufficiently  proven, 
independently  of  the  confession,  and  have  created  a  doubt 
where,  in  our  opinion,  no  doubt  could  or  should  legally  have 
existed. 
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Other  errors  assigned  and  insisted  upon  are  not  deemed  by 
us  reversible  in  their  character  in  so  far  as  the  same  appear  to 
be  supported  by  the  record.  Most  of  them  are  so  fully  ex- 
plained by  the  record  that  they  are  made  to  appear  entirely 
harmless  or  without  merit. 

We  have  found  no  error  requiring  a  reversal,  and  the  judg- 
ement is  affirmed.  

Criminal  Law  —  Corpus  Delicti. — The  identity  of  the  victim  need  not 
be  established  by  direct  evidence  to  sustain  a  conviction  for  murder  or  man- 
slaughter. The  corpus  delicti  is  the  existence  of  the  criminal  fact:  People  v. 
Palmer,  109  N.  Y.  110;  4  Am.  St.  Rep.  423,  and  note  431.  The  corpus  delicti 
may  be  proved  by  circumstantial  evidence:  Stale  v.  Cardelli,  19  Nev.  319; 
though  it  must  be  proved  beyond  a  reasonable  doubt:  Lee  v.  Stale,  76  Ga. 
-49S;  and  circumstantial  evidence  which  proves  the  corpus  delicti  must  be 
strong  and  cogent:  State  v.  Davidson,  30  Vt.  377;  73  Am.  Dec.  312;  State  v. 
Williams,  7  Jones,  446;  78  Am.  Dec.  248.  Confessions  alone  are  not  suffi- 
cient proof  of  the  corpus  delicti,  but  they  must  be  in  connection  with  other 
facts  before  they  will  suffice:  Note  to  State  v.  Williams,  78  Id.  254,  255. 
The  corpus  delicti  may  be  established  by  circumstantial  evidence:  State  v. 
Cardelli,  19  Nev.  319. 
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Criminal  Law  —  Carrying  Pistol  —  "Person  Traveling."  —  Whether  a 
person  carrying  a  pistol  is  a  "person  traveling,"  within  the  meaning  of 
the  Texas  statute,  so  as  to  exempt  him  from  prosecution,  is  a  question 
of  fact  for  the  jury. 

Criminal  Law  —  Carrying  Pistol  —  Person  Traveling. — A  person  car- 
rying a  pistol,  and  fleeing  from  officers  to  evade  arrest,  is  not  a  "  person 
traveling,"  within  the  meaning  of  the  Texas  statute,  so  as  to  exempt  him 
from  prosecution. 

•Criminal  Law  —  Venue.  —  To  convict  of  crime,  the  venue  must  be  proved 
as  alleged. 

Conviction  for  unlawfully  carrying  a  pistol.  No  facts  ap- 
pear, except  those  stated  in  the  opinion. 

Stephens  and  Herbert,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Willson,  J.  It  was  not  error  to  overrule  the  motion  in 
arrest  of  judgment.  There  is  no  material  variance  between 
the  complaint  and  the  information,  and  there  is  no  material 

defect  in  the  verdict. 

Whether  or  not  the  defendant  at  the  time  he  carried  the 
pistol  was  "a  person  traveling,"  was  a  question  of  fact  for  the 
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determination  of  the  jury,  and  this  issue  was  fully  and  fairly 
submitted  to  the  jury  by  the  charge  of  the  court.  We  are  of 
the  opinion  that  the  evidence  warranted  the  jury  in  finding 
against  the  defendant  upon  said  issue.  It  was  shown  that  at 
the  time  defendant  carried  the  pistol  he  was  fleeing  from  the 
officers  of  the  law  to  evade  arrest.  It  is  not  the  intention  of 
the  law  to  license  fugitives  from  justice  to  carry  arms.  They 
are  not  "persons  traveling,"  within  the  meaning  of  the  excep- 
tion in  the  statute. 

There  is  no  proof  in  the  record  of  the  venue  of  the  offense, 
and  therefore  the  conviction  must  be  set  aside.  This  error  is 
confessed  by  the  assistant  attorney-general. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Carrying  Weapons  upon  a  Journey:  See  Stilly  v.  State,  27  Tex.  App. 
445,  infra,  and  note  203. 


Stilly  v.  State. 

[27  Texas  Appeals,  445.] 

Criminal  Law  —  Carrying  Pistol —  "Person  Traveling."  —  A  party 
making  a  journey  of  fifty  miles  in  a  wagon  with  his  family  is  a  "person 
traveling,"  within  the  meaning  of  the  Texas  statute,  so  as  not  to  violate 
the  law  by  carrying  a  pistol  upon  his  person  during  such  time,  and  he 
may  so  carry  it  at  a  wagon-yard  where  lie  makes  a  temporary  stop,  or 
in  a  town  during  a  temporary  cessation  in  his  journey  for  legitimate  pur- 
poses, as  to  procure  a  conveyance,  purchase  provisions,  or  transact  other 
business  legitimately  connected  with  his  journey;  but  such  statute  will 
not  protect  him  from  arrest  while  on  the  journey  and  in  a  town,  but 
sitting  at  a  table  in  a  gambling-house  with  others,  with  the  pistol  on  hia 
person,  and  not  engaged  in  any  business  connected  with  the  journey. 

Criminal  Law  —  Carrying  Pistol  —  "Person  Traveling  "  —  Evidence. 
—  A  party  making  a  journey,  but  temporarily  stopping  in  a  town,  and 
seated  at  a  gambling-table  with  others,  with  a  pistol  on  his  person,  is 
prima  facie  guilty  of  a  violation  of  the  Texas  statute  against  carrying 
arms,  except  as  to  "persons  traveling,"  and  it  devolves  upon  him  to  es- 
tablish the  facts  or  circumstances  upon  which  he  relies  to  excuse  or  jus- 
tify the  prohibited  act. 

Mathis  and  Lewis,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Willson,  J.  This  conviction  is  for  unlawfully  carrying  a 
pistol  upon  the  person.  It  is  claimed  by  the  defendant  that 
the  conviction  is  wrong  for  two  reasons:  1.  That  at  the  time 
ho  carried   the  pistol   he  was  a  "person   traveling";    and   2. 
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That  he  had  reasonable  ground  for  fearing  an  unlawful  attack 
upon  his  person,  etc. 

A  "person  traveling"  may  lawfully  carry  upon  his  persdli 
a  pistol  or  other  weapon:  Pen.  Code,  art.  319.  In  this  case 
the  evidence  shows  that  the  defendant,  accompanied  by  his 
wife  and  child,  left  his  residence  in  the  Indian  Territory  to  go 
to  Bloomfield,  in  Cooke  County,  a  distance  of  fifty  miles,  to  the 
homo  of  defendant's  wife's  parents.  They  traveled  in  a  wagon. 
Two  other  persons  went  with  them  in  the  wagon,  who  intended 
to  and  did  stop  at  Gainesville,  which  place  was  on  the  route  to 
Bloomfield.  They  reached  Gainesville  at  night,  and  stopped 
at  a  wagon-yard.  Defendant  left  his  wife,  child,  and  compan- 
ions at  the  wagon-yard,  saying  that  he  would  go  into  town  and 
try  and  hire  a  hack  to  take  his  wife  and  child  on  to  Bloom- 
field that  night,  as  the  team  which  had  brought  them  to 
Gainesville  was  fatigued  and  he  did  not  wish  to  drive  it  far- 
ther that  night.  He  was  shortly  afterwards  arrested  in  a 
gambling-house,  while  he  was  sitting  at  a  table  with  other  per- 
sons, and  a  pistol  was  found  upon  his  person. 

We  are  clearly  of  the  opinion,  while  he  was  making  the 
journey  from  his  home  to  Gainesville,  and  while  he  was  at  the 
wagon-yard  where  he  had  stopped,  he  was  a  "person  travel- 
ing" within  the  meaning  of  the  statute,  and  did  not  violate  the 
law  in  carrying  a  pistol  upon  his  person  during  said  time.  We 
are  also  of  the  opinion  that  he  might  lawfully  have  carried  the 
pistol  upon  his  person  in  the  town  of  Gainesville  during  a  tem- 
porary cessation  of  his  journey,  and  for  a  legitimate  purpose, 
such  as  to  procure  a  conveyance,  or  provisions,  or  to  transact 
other  business  connected  with  the  prosecution  of  his  journey. 
But  beyond  this  we  do  not  think  the  law  intends  to  protect 
him. 

It  would  be  an  unreasonable  interpretation  of  the  intent  of 
the  law  to  hold  that  a  person  traveling  might  stop  in  a  town  or 
city,  and  idly  stroll  through  its  streets  and  visit  its  gambling- 
dens  and  saloons  and  public  places,  armed  with  a  pistol.  The 
practical  result  of  such  an  interpretation  of  the  statute  would 
cause  our  cities  and  towns  to  be  infested  with  armed  men, 
while  the  citizens  of  such  places  would  be  prohibited  from  car- 
rying arms  to  protect  themselves  from  these  privileged  char- 
acters. We  are  of  the  opinion,  therefore,  that  the  evidence 
does  not  show  that  the  defendant,  at  the  time  he  was  found  in 
the  gambling-house,  with  the  pistol  upon  him,  was  a  "  person 
traveling  "  within   the  meaning  of  the  statute.     He  was  not 
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then  traveling.  He  was  not  engaged  in  any  business  con- 
nected with  his  journey.  If  he  was  so  engaged,  it  devolved 
upon  him  to  show  it,  which  he  failed  to  do.  His  having  the 
pistol  upon  his  person  at  the  time,  place,  and  under  the  cir- 
cumstances proved,  made  a  prima  facie  case  of  guilt  against 
him,  and  it  devolved  upon  him  to  establish  the  facts  or  cir- 
cumstances on  which  he  relied  to  excuse  or  justify  the  pro- 
hibited act:  Pen.  Code,  art.  51. 

As  to  the  other  defense  claimed  by  the  defendant,  the  evi- 
dence does  not  establish  it.  No  such  danger  existed  as  is 
contemplated  by  the  statute,  and  the  court  did  not  err  in  re- 
fusing the  special  instructions  requested  by  the  defendant. 

We  are  of  the  opinion  that  there  is  no  error  in  the  convic- 
tion, and  it  is  affirmed.  

Carrying  Weapons. — Where  defendant  lived  in  Arkansas,  and  had 
been  to  Memphis,  and  on  his  return  had  stopped  a  few  hours  at  Mariana, 
Arkansas,  carrying  two  pistols  on  his  person,  while  at  Mariana  he  was  not 
"upon  a  journey"  within  the  meaning  of  the  statute:  Carrv.  State,  34  Ark. 
488;  36  Am.  Rep.  15.  Where  a  defendant  carried  concealed  weapons  in  re- 
turning in  a  wagon  from  a  town  in  one  county  to  his  home  in  another  county, 
a  distance  of  twenty-three  miles,  he  was  not  "traveling"  within  the  mean- 
ing of  the  statute:  Oliolson  v.  State,  53  Ala.  519;  25  Am.  Rep.  G52.  Compare 
the  case  of  Shelton  v.  State,  27  Tex.  App.  443,  ante,  p.  200. 


King  v.  State. 

[27  Texas  Appeals,  567.J 
Criminal  Law  —  Forgery  — Indictment. — Where  the  writing  declared  a 
forgery  is  so  incomplete  as  not  to  disclose  on  its  face  a  legal  liability, 
then,  to  make  it  the  technical  subject  of  forgery,  the  indictment  must 
aver  such  extrinsic  facts  as  will  invest  the  instrument  with  legal  force, 
and  show  that,  if  genuine,  it  would  form  the  basis  of  a  legal  liability. 

S.  C.  Upshaw,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  As  set  sorth  in  the  indictment,  the  offense 
was  charged' in  the  following  language,  viz.:  "  That  William 
King  did,  in  the  county  of  Hill,  and  state  of  Texas,  on  or 
about  the  first  day  of  December,  A.  D.  1888,  then  and  there, 
willfully,  knowingly,  and  fraudulently  attempt  to  pass  as  true, 
to  H.  R.  Smith,  a  forged  instrument  in  writing  to  the  tenor 
following:  — 
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'Weighed  on  Fairbanks  Standard  Scale,  Dec.  1,  1888. 

Load  of  one  load  of  corn, 

From  Sam  Simpson 

To  Patty  and  Brockington. 

On  gross  2,513  lbs. 

Off  tare   1,011  lbs. 

Fees  net,  1,502  lbs. 

Net  bus.     Weigher'  (space  for  figuring  on  back  side). 

Which  said  instrument  purported  to  bo  the  certificate  for  said 
Sam  Simpson  of  one  load  of  corn  weighed  on  said  scales  for 
the  account  and  benefit  of  Patty  and  Brockington,  and  which 
said  instrument,  if  true,  would  have  created  a  pecuniary  obli- 
gation on  said  Patty  and  Brockington  to  pay  to  the  legal 
owner  and  holder  thereof  for  1,502  pounds  of  corn;  which 
said  instrument  in  writing  the  said  William  King  then  and 
there  knew  to  be  forged,  and  did  then  and  there  attempt  to 
pass  the  same  as  true,  with  intent  to  injure  and  defraud; 
contrary  to  law,  and  against  the  peace  and  dignity  of  the 
state." 

A  motion  was  made  to  quash  the  indictment,  which  was 
overruled  by  the  court.  The  assistant  attorney-general  con- 
fesses error,  and  admits  that,  "upon  the  face  of  the  indictment, 
the  instrument  (declared  on)  does  not  create  any  liability 
upon  the  part  of  any  one  to  be  responsible  for  anything.  2. 
There  are  no  innuendo  averments  showing  the  facts  or  reasons 
why  the  said  instrument  created  such  liability;  nor  are  there 
requisite  explanations  set  out  that  make  the  alleged  forged 
instrument  a  forged  instrument  in  law." 

"If  a  writing  is  so  incomplete  in  form  as  to  leave  an  ap- 
parent uncertainty  in  law  whether  it  is  valid  or  not,  a  simple 
charge  of  forging  it  fraudulently,  etc.,  does  not  show  an  offense, 
but  the  indictment  must  set  out  such  extrinsic  facts  as  will 
enable  the  court  to  see  that,  if  it  were  genuine,  it  would  be 
valid":  2  Bishop's  Crim.  Law,  7th  ed.,  sec.  545.  And  "  when 
an  instrument  is  incomplete  on  its  face,  so  that,  as  it  stands, 
it  cannot  be  the  basis  of  any  legal  liability,  then,  to  make  it 
the  technical  subject  of  forgery,  the  indictment  must  aver 
such  facts  as  will  invest  the  instrument  with  legal  force":  1 
Wharton's  Crim.  Law,  8th  ed.,  sec.  740;  and  see  the  subject 
fully  discussed  in  Hendricks  v.  State,  26  Tex.  App.  179;  8  Am. 
St.  Rep.  463;  see  also  Anderson  v.  State,  20  Tex.  App.  595; 
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Rollins  v.  State,  22  Id.  548;  State  v.  Wheeler,  19  Minn.  98;  1 
Green's  Crim.  Law  Rep.  541. 

We  are  of  opinion  the  motion  to  quash  the  indictment 
should  have  been  sustained,  and  that  the  court  erred  in  over- 
ruling it. 

The  judgment  of  the  court  below  is  reversed,  and  because 
the  indictment  is  fatally  defective  in  setting  out  the  offense 
attempted  to  be  charged,  the  prosecution  thereunder  is  dis- 
missed.   

Forgery.  —  The  general  rule,  that  the  false  making  of  an  instrument  void 
on  its  face  is  not  a  forgery,  has  this  limitation,  that  when  the  instrument 
does  not  appear  to  have  any  legal  validity,  or  show  that  another  might  be 
injured  by  it,  but  extrinsic  facts  exist  by  which  the  holder  of  the  paper 
might  be  enabled  to  defraud  another,  then  the  offense  is  complete,  and  an 
indictment  averring  the  extrinsic  facts  will  be  supported:  liembert  v .  State,  53 
Ala.  467;  25  Am.  Rep.  639. 


Coffelt  v.  State. 

[27  Texas  Appeals,  608.] 

Criminal  Law  —  Robbery  —  Evidence. — Where  an  indictment  for  rob- 
bery unnecessarily  describes  the  money  taken  as  "lawful  money  of  the 
United  States  of  America,"  such  description  must  be  proved,  and  an  ab- 
sence of  such  proof  is  ground  for  a  new  trial. 

Criminal  Law  —  Robbery  —  Variance.  —  Where  an  indictment  for  robbery 
alleges  that  the  money  was  taken  from  the  person  of  the  party  robbed, 
and  the  proof  shows  that  the  accused  presented  a  pistol  at  the  party 
robbed,  and  afterwards  struck  him,  and  he,  in  fear  of  his  life,  or  of  serious 
bodily  harm,  delivered  his  money,  this  is  a  sufficient  taking  to  support 
the  indictment,  under  article  723,  Penal  Code  of  Texas. 

Scott  and  Jenkins,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

Hurt,  J.  This  is  a  conviction  for  robbery.  The  indict- 
ment charges  that  appellant  "did  then  and  there,  in  and  upon 
the  body  of  W.  PI.  Flippin,  make  an  assault,  and  did  then  and 
there  by  said  assault  and  by  force  and  violence  to  the  said 
W.  H.  Flippin,  in  fear  of  life  and  bodily  injury,  fraudulently, 
and  without  the  consent  of  the  said  W.  H.  Flippin,  take  from 
the  person  and  possession  of  the  said  W.  H.  Flippin,  who  was 
then  and  there  the  owner  thereof,  five  certain  twenty-dollar 
gold  pieces  of  the  value  of  twenty  dollars  each,  good  and  law- 
ful gold  coins  of  the  United  States  of  America;  also  one  cer- 
tain five-dollar  gold  coin,  good  and  lawful  money  of  the  United 


206  Copfelt  v.  State.  [Texas, 

States  of  America,  of  the  value  of  five  dollars;  also  two  ten- 
dollar  bills  of  the  denomination  of  ten  dollars  each,  good  and 
lawful  money  of  the  United  States  of  America,  of  the  value 
of  ten  dollars  each;  also  one  five-dollar  bill  of  the  denomina- 
tion of  five  dollars,  good  and  lawful  money  of  the  United 
States  of  America;  also  five  silver  dollars,  good  and  lawful 
money  of  the  United  States  of  America,  of  the  value  of  one 
dollar  each,"  etc. 

Counsel  for  appellant  assigns  for  error  the  overruling  of  the 
motion  for  new  trial  based  upon  the  insufficiency  of  the  evi- 
dence to  support  the  verdict,  "because  there  was  no  evidence 
showing  the  kind  or  value  of  any  of  the  money,  as  alleged  in 
the  indictment."  All  of  the  money  is  alleged  to  be  the  lawful 
money  of  the  United  States  of  America.  It  is  contended  that 
the  proof  fails  to  show  that  any  of  the  money  was  the  coin  or 
bills  of  the  "United  States  of  America."  Unquestionably  this 
is  a  description  of  the  coins  and  bills  alleged  to  have  been 
taken  from  Flippin,  and  hence  a  description  of  the  particular 
offense  charged  against  appellant.  This  being  the  case,  while 
an  unnecessary  description,  still  it  must  be  proved:  Childers 
v.  State,  16  Tex.  App.  527;  Gray  v.  State,  11  Id.  411;  Cameron 
v.  State,  9  Id.  336;  21  Id.  212. 

The  indictment  alleges  that  the  robbery  was  effected  by  an 
assault  upon  the  body  of  Flippin,  and  also  by  force  and  vio- 
lence to  the  said  Flippin.  There  is  no  allegation  that  it  was 
effected  by  "putting  him  in  fear  of  life  or  bodily  injury." 
Something  is  said  in  the  indictment  about  fear  of  life  or  bodily 
injury,  but  there  is  no  allegation  that  Flippin  was  put  in  fear 
of  anything. 

The  indictment  alleging  that  appellant  took  the  money  from 
the  person  of  Flippin,  and  the  proof  showing  that  Flippin  de- 
livered the  money  to  the  appellant,  counsel  for  appellant  con- 
tends that  there  is  a  variance,  and  that  the  allegation  that 
appellant  took  the  money  is  not  sustained  by  the  proof.  What 
are  the  facts  bearing  upon  this  point?  Flippin  says  that  ap- 
pellant and  Tom  Price  galloped  to  his  house  about  sundown; 
that  the  first  he  saw  of  them  to  know  them  they  had  their  pis- 
tols in  his  face,  and  said,  "Hand  up  your  checks,  God  damn 
you;  dig  up  that  pot  that  you  have  got  buried.  It  is  money 
that  we  want.  Dig  it  up;  we  know  that  you  have  got  it.  Dig 
it  up,  God  damn  you;  dig  it  up."  Tom  Price  hit  him  on  the 
side  of  the  head  with  a  pistol,  and  he  gave  Price  his  pocket- 
book,  and  he  handed  it  to  appellant. 
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Now,  it  is  contended  that  this  does  not  show  a  taking  of  the 
money,  but  a  delivery  of  the  money  by  Flippin  through  fear. 
A  presents  a  cocked  pistol  toward  B  and  demands  his  money. 
B,  through  fear  of  loss  of  life  or  great  bodily  injury,  delivers 
to  A  his  money.  We  are  seriously  told  that  A  did  not  take 
B's  money.  The  authorities  and  common  sense  say  that  he 
did  take  B's  money.  But  counsel  for  appellant  admits  this 
would  be  a  taking  of  the  money  but  for  article  723  of  the 
Penal  Code.  This  article  has  no  reference  whatever  to  the 
state  of  facts  presented  in  this  record.  They  are  provided  for 
in  article  722.  This  is  evident,  because  appellant  and  Price 
not  only  exhibited  fire-arms,  but  used  them  in  the  commission 
of  the  offense,  and  in  such  a  case  the  punishment  may  be  for 
life,  while  the  penalty  for  a  violation  of  article  723  is  not  less 
than  two  nor  more  than  five  years. 

As  the  case  will  have  to  be  tried  again,  we  will  not  give  our 
views  on  the  evidence.  Because  the  state  failed  to  prove  that 
the  money  taken  was  United  States  money,  as  alleged,  the 
judgment  is  reversed,  and  the  case  remanded  for  another  trial. 


Robbkhy  —  What  Constitutes,  and  the  Essential  Elements  of  the 
Crime:  See  monographic  note  to  State  v.  McCune,  70  Am.  Dec.  178—191;  note 
to  State  v.  Calhoun,  2  Am.  St.  Rep.  256. 


Ex  parte  Robertson. 

T27  Texas  Appeals,  628. J 

Contempts.  —Civil  Contempts  are  those  quasi  contempts  which  consist  in 
failing  to  do  something  which  the  contemnor  is  ordered  by  the  court  to 
do  for  the  advantage  of  another  party  to  the  proceeding. 

Criminal  Contempt  is  an  Act  in  disrespect  of  the  court  or  of  its  process, 
or  which  obstructs  the  administration  of  justice,  or  tends  to  bring  the 
court  into  disrepute. 

Contempt.  — Justice  of  Peace  may,  under  the  Texas  statute,  fine  an  officer 
of  the  court  for  civil  contempt  in  failing  and  refusing  to  execute  its  pro- 
cess, and  may  direct  that  such  fine  inure  to  the  benefit  of  plaintiff  in  a 
sequestration  proceeding,  and  in  addition  to  such  fine  the  court  may  or- 
der the  officer  committed  to  imprisonment  until  the  fine  is  paid. 

Contempt  —  Fine  —  Imprisonment  for  Debt.  —  Fine  imposed  for  civil 
contempt  is  not  a  debt  within  the  meaning  of  the  Texas  constitution 
declaring  that  "  no  person  shall  ever  be  imprisoned  for  debt." 

Contempts  —  Judgment — Commitment. — Either  the  order  or  judgment 
finding  a  party  guilty  of  civil  contempt  in  disobeying  the  command  of 
the  court,  and  the  order  of  commitment  for  such  contempt,  must  recite 
that  it  was  in  defendant's  power  to  perform  the  required  act,  or  the  com- 
mitment is  void. 
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Carleton  and  Ruggles,  for  the  relator. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 

White,  P.  J.  In  this  case  an  original  writ  of  habeas  corpus 
was  granted,  returnable  to  this  court,  on  the  petition  of  appli- 
cant alleging  that  he  is  illegally  restrained  of  his  liberty  by 
the  sheriff  of  Travis  County  acting  by  virtue  of  a  certain  writ 
of  commitment  issued  by  one  J.  A.  Stuart,  a  justice  of  the 
peace  in  and  for  precinct  No.  3  of  Travis  County,  Texas,  on 
the  eighth  day  of  April,  1889.  Said  order  or  writ  of  commit- 
ment being  in  words  and  figures  as  follows,  to  wit:  — 
"  The  State  of  Texas,  to  the  sheriff  of  Travis  County,  greet- 
ing: — 

"Whereas,  a  judgment  was  rendered  by  me,  J.  A.  Stuart,  a 
justice  of  the  peace  in  precinct  No.  3  in  the  county  of  Travis, 
adjudging  W.  M.  Robertson  guilty  of  contempt  of  court,  and 
a  fine  of  $39.19  was  entered  against  said  Robertson,  and  judg- 
ment was  by  me  rendered  on  the  eighth  day  of  April,  A.  D. 
1889,  that  the  state  of  Texas  recover  of  the  said  defendant,  W. 
M.  Robertson,  the  sum  of  thirty-nine  and  19-100  dollars,  the 
fine  assessed  by  the  court,  and  all  costs,  amounting  to  the  fur- 
ther sum  of  60-100  dollars,  these  are  therefore  to  commanc 
you  forthwith  to  take  into  custody  and  keep  him,  the  rait 
W.  M.  Robertson,  until  the  above  fine  and  costs  are  pa  {  a3 
provided  by  law. 

"  Herein  fail  not,  but  execute  this  warrant  of  commitment 
as  the  law  directs,  and  fail  not  to  return  the  same,  with  your 
indorsement  thereon  how  it  was  executed. 

"  Given  under  my  hand  at  office,  this  the  eighth  day  of 
April,  1889.  "J.  A.  Stuart,  Justice  of  the  Peace, 

"  Precinct  No.  3,  Travis  Co.,  Texas." 

It  is  claimed  that  said  commitment  is  illegal  and  unauthor- 
ized by  law,  and  exceeds  the  limits  within  which  our  statutes 
permit  justices  of  the  peace  to  fine  in  cases  of  contempt;  the 
provision  of  the  statute  being  that  "they  shall  have  power  to 
punish  any  party  guilty  of  a  contempt  of  court  by  fine  not  to 
exceed  twenty-five  dollars,  and  by  imprisonment  not  exceed- 
ing one  day  ":  R.  S.,  art.  1541. 

If  the  fine  imposed  had  been  for  a  criminal  contempt,  this 
statute  would  have  been  applicable  and  the  objection  would 
have  been  fatal  to  the  proceeding.  Such,  however,  does  not 
appear  to  have  been  the  nature  of  the  proceeding.  It  is  shown 
that  the  applicant,  Robertson,  as  constable,  was  fined  by  the 
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justice  for  failing  and  refusing  to  execute  and  return  accord- 
ing to  law  a  writ  of  sequestration  issued  in  a  certain  civil 
cause  pending  in  the  justice's  court,  wherein  one  A.  A.  Cooper 
was  plaintiff  and  one  E.  0.  Sanford  was  defendant;  that  a 
motion  was  made  against  said  constable  by  the  plaintiff, 
Cooper,  to  have  him  fined  for  failing  to  execute  said  writ, 
upon  the  hearing  of  which  the  court  adjudged  him  "guilty  of 
a  contempt  of  court  for  failing  and  refusing  to  execute  and  re- 
turn said  writ,"  and  that  he  "  be  fined  in  the  sum  of  thirty-nine 
dollars  and  nineteen  cents,  which  said  sum,  when  collected, 
shall  inure  to  the  benefit  of  A.  A.  Cooper,  the  plaintiff  in  said 
cause,"  and  that  the  "  said  Robertson  be  committed  to  the 
county  jail  of  Travis  County,  Texas,  until  said  sum  of  thirty- 
nine  dollars  and  nineteen  cents,  together  with  all  costs,  is  paid 
into  this  court."  This  was  the  judgment  upon  which  the  or- 
der and  writ  of  commitment  set  forth  above  were  issued.  The 
justice  based  his  action  upon  the  provisions  of  article  4539  of 
the  Revised  Statutes,  which  declares  that  "if  any  constable 
shall  fail  or  refuse  to  execute  and  return  according  to  law  any 
process,  warrant,  or  precept  to  him  lawfully  directed  and  deliv- 
ered, he  shall  be  fined  for  a  contempt,  on  motion  of  the  party 
injured  before  the  court  from  which  such  process,  warrant, 
or  precept  issued,  in  any  sum  not  less  than  ten  dollars  nor 
more  than  one  hundred,  with  costs;  which  fine  shall  be  for  the 
benefit  of  the  party  injured;  and  said  constable  shall  have  ten. 
days'  notice  of  such  motion."  It  seems  that  all  the  provisions 
and  requirements  of  this  statute  were  substantially,  if  not  liter- 
ally, observed  in  the  proceedings  which  resulted  in  the  justice's 
judgment,  but  it  is  insisted  for  applicant  that,  whilst  it  may 
be  conceded  that  under  this  statute  the  justice  had  the  au- 
thority to  fine  the  constable,  still  the  statute  gives  him  no 
authority  to  commit  him  to  jail  as  for  a  contempt  until  such 
fine  and  costs  were  paid. 

Contempts  are  of  two  kinds,  civil  and  criminal.  "Civil 
contempts  are  those  quasi  contempts  which  consist  in  failing 
to  do  something  which  the  contemnor  is  ordered  by  the  cour 
to  do  for  the  benefit  or  advantage  of  another  party  to  the  pro- 
ceeding before  the  court;  while  criminal  contempts  are  all 
those  acts  in  disrespect  of  the  court,  or  of  its  process,  or  which 
obstruct  the  administration  of  justice,  or  tend  to  bring  the 
court  into  disrepute,"  etc.:  Rapalje  on  Contempts,  sec.  21. 

Contempts  are  also  classified  into  direct  and   constructive 

contempts.      Direct    contempts    are   punishable    summarily, 
Am.  St.  Kkp.,  Vol.  XI.  —  14 
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while  constructive  contempts  require  a  different  and  less 
summary  process.  We  have  already  seen  that  for  what  may 
be  termed  criminal  or  direct  contempts,  our  statute  above 
quoted  (Rev.  Stats.,  art.  1541)  expressly  provides  that  the 
party  may  be  fined  and  imprisoned. 

The  question  is,  the  statute  (Rev.  Stats.,  art.  4539)  being 
silent  as  to  the  imprisonment  for  constructive  or  civil  con- 
tempt, Can  the  court  inflict  imprisonment  as  part  of  the  pun- 
ishment for  said  character  of  contempt? 

Our  supreme  court,  in  the  case  of  Edrington  v.  Pridham,  65 
Tex.  612,  which  was  a  case  involving  a  question  of  civil  or 
constructive  contempt,  say:  "The  proceeding  for  contempt 
can  properly  end  only  in  a  judgment  of  acquittal  and  dis- 
charge, or  conviction  and  sentence.  The  punishment  is  by 
fine  or  imprisonment,  or  both:  Rev.  Stats.,  art.  1120;  Rapalje 
on  Contempts,  sec.  128.  The  proceeding  is  generally  regarded 
as  a  prosecution  for  an  offense:  Id.,  sec.  95;  Williamson's 
Case,  26  Pa.  St.  9.  We  know  no  authority  for  awarding  in 
such  proceeding,  as  a  softer  penalty,  or  as  a  means  to  the 
same  end,  a  judgment  in  favor  of  the  private  prosecutor  for  a 
sum  of  money  to  be  collected  by  execution.  In  some  jurisdic- 
tions for  contempt  in  civil  cases  depriving  a  litigant  of  some 
right,  the  court  is  authorized  by  statute  to  require  the  offender 
to  restore  the  status  quo,  or  pay  the  damages,  but  the  order  is 
enforced  by  commitment:  Robins  v.  Frazier,  5  Heisk.  100;  In 
re  Day,  34  Wis.  638." 

In  his  able  work  on  contempts,  Mr.  Rapalje  says:  "An  ex- 
amination of  the  authorities,  English  and  American,  discloses 
five  different  kinds  of  imprisonment  for  civil  and  criminal 
contempts:  1.  Imprisonment,  in  the  first  instance,  by  way  of 
punishment  for  a  criminal  contempt;  2.  Imprisonment  for 
the  non-payment  of  a  fine  imposed  as  such  punishment; 
3.  Imprisonment  for  non-payment  of  a  fine  or  penalty  im- 
posed as  a  compensation  to  the  person  injured  by  the  violation 
of  an  order  or  decree  in  a  civil  action;  4.  Imprisonment  to 
compel  compliance  by  a  party  or  witness  with  the  require- 
ments of  an  order  or  decree  of  the  court;  and  5.  Imprison- 
ment for  non-payment  of  costs":  Sec.  130. 

Again,  the  same  learned  author  lays  it  down  as  a  rule  that 
"  where  a  statute  authorizes  or  prescribes  the  infliction  of  a 
fine  as  a  punishment  for  contempt  of  court,  it  is  lawful  for  the 
court  inflicting  the  fine  to  direct  that  the  party  stand  com- 
mitted until  the  fine  is  paid,  although  there  be  no  specific 
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affirmative  grant  of  power  in  the  statute  to  make  such  direc- 
tion": Sec.  129,  p.  180;  citing  Fisher  v.  Hayes,  6  Fed.  Rep. 
63;  Ex  parte  Crittenden,  62  Cal.  534. 

In  an  able  article  on  criminal  contempts,  in  the  fifth  volume 
of  the  Criminal  Law  Magazine,  the  distinguished  writer,  Mr. 
Seymour  D.  Thompson,  says,  with  regard  to  imprisonment  for 
the  non-payment  of  a  fine  imposed  as  an  indemnity  to  a  party: 
"  The  principles  governing  this  species  of  imprisonment  appear 
to  be,  for  the  most  part,  substantially  the  same  as  in  cases  of 
imprisonment  for  the  non-payment  of  a  fine  imposed  as  a 
punishment  for  a  criminal  contempt";  and  with  regard  to  this 
latter,  he  says  that  "unless  otherwise  provided  by  statute,  the 
ordinary  form  of  the  judgment  is,  that  the  party  is  committed 
to  jail  until  the  fine  and  costs  are  paid."  A  party  committed 
for  not  paying  a  fine  imposed  on  him  for  contempt  must  be 
confined  within  the  walls  of  the  prison:  People  v.  Bennett,  4 
Paige,  282. 

But  it  is  insisted  in  this  proceeding  that  the  fine  and  im- 
prisonment inflicted  upon  the  officer,  being  imposed  for  the 
purpose  of  securing  and  enforcing  the  payment  of  a  debt  due 
to  the  plaintiff,  A.  A.  Cooper,  in  the  sequestration  suit,  is  in 
contravention  and  violative  of  the  eighteenth  section  of  the 
bill  of  rights  of  the  constitution,  article  1,  which  declares 
that  "no  person  shall  ever  be  imprisoned  for  debt." 

In  the  article  of  Mr.  Thompson,  above  referred  to,  he  says, 
speaking  of  this  character  of  fines:  "Such  a  fine  is  in  no  sense 
a  civil  debt."  In  Dickson  v.  State,  2  Tex.  481,  it  is  said  the 
words  "imprisonment  for  debt"  had  a  well-defined  and  well- 
known  meaning,  and  have  never  been  understood  or  held  to 
apply  to  criminal  proceedings,  nor  to  imprisonment  inflicted 
as  a  punishment  consequent  upon  a  violation  of  the  laws  and 
a  contumacious  refusal  to  submit  to  the  pecuniary  penalty 
imposed. 

At  page  174,  volume  5,  Criminal  Law  Magazine,  Mr.  Thomp- 
son says:  "Since  the  abolition  of  imprisonment  for  debt  in  the 
United  States,  the  idea  of  those  contempts  which  are  termed 
remedial  contempts  has  come  to  be  the  refusal  to  do  something 
which  a  party  is  adjudged  to  do,  and  which  it  is  in  his  power 
to  do.  Even  in  remedial  contempts  of  the  mildest  character, 
there  is,  therefore,  the  essential  idea  of  contumacy,  willful  dis- 
obedience of  orders  and  decrees  made  in  the  administration  of 
justice.  This  is  an  offense  against  the  administration  of  jus- 
tice and  against  society.     It  hence  implies  criminality.     This 
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idea  of  criminality  is  so  far  a  necessary  ingredient  of  every- 
thing which  is  called  a  contempt  that  every  contempt  may  be 
said  to  be  a  criminal  contempt.  It  is  necessary  to  consider 
this  in  order  to  understand  what  the  courts  mean  when  they 
say,  as  they  do,  without  discriminating  as  to  the  kind  of 
contempt,  that  contempts  are  crimes  or  misdemeanors,  and 
that  proceedings  to  punish  contempts  are  criminal  proceed- 
ings." 

From  the  foregoing  discussion,  we  think  it  apparent,  —  1. 
That  the  justice  of  the  peace  had  statutory  authority  in  this 
case  to  impose  the  fine  of  $39.19  for  the  benefit  of  the  plain- 
tiff in  the  sequestration  suit;  2.  That  said  fine  was  also  legally 
imposed  as  for  a  contempt  of  court,  the  officer  having  failed 
and  refused  to  execute  the  process  of  the  court:  Crow  v.  State, 
24  Tex.  12;  3.  That  in  addition  to  the  fine,  the  court  had  also 
the  authority  to  order  and  commit  the  officer  to  imprisonment 
until  the  fine  and  costs  were  paid. 

The  only  remaining  question  for  our  consideration  is, 
whether  the  judgment,  the  order,  and  the  commitment  issued 
by  the  justice  are  valid  and  sufficient  to  authorize  this  im- 
prisonment for  said  contempt. 

It  is  well  settled  that,  to  justify  the  imprisonment  of  a  party 
adjudged  to  be  in  contempt,  an  order  or  warrant  of  commit- 
ment of  some  sort  is  necessary:  Ex  parte  Burford,  1  Cranch 
C.  C.  456.  "As  to  whether  the  order  should  contain  a  state- 
ment of  the  facts  found  in  the  proceedings  prior  to  the  com- 
mitment, the  cases  are  in  conflict.  Thus  in  New  York  it  is 
held  that  it  must  designate  the  particular  misconduct  of 
which  the  defendant  is  convicted.  And  in  California  it  is 
laid  down  that  it  must  state  specially  all  the  material  facts 
on  which  the  action  of  the  court  is  predicated;  and  where  the 
commitment  is  for  refusing  to  obey  an  order  of  the  court,  it 
must  set  forth  that  it  is  in  the  power  of  the  person  to  comply 
with  the  order.  Again,  it  has  been  said  that  a  warrant  to 
commit  for  contempt  issued  by  a  limited  authority  should 
show  that  the  contempt  fell  within  the  limits  of  that  author- 
ity; but  that  when  issued  by  a  superior  court  of  record,  the 
adjudication  of  contempt  may  be  general,  and  the  particular 
circumstances  need  not  be  set  out;  that  in  such  a  case  juris- 
diction and  regularity  will  be  presumed.  Again,  it  is  held  in 
New  York  that  the  process  of  commitment  by  a  surrogate 
against  a  guardian  for  contempt  need  not  recite  all  the  facts 
necessary  to  confer  jurisdiction.     It  should  show  on  its  face 
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that  it  issued  in  a  proceeding  wherein  the  surrogate  had  juris- 
diction; what  was  the  cause  of  commitment;  what  act  or  duty 
must  be  performed,  and  what  expenses  paid":  Rapalje  on 
Contempts,  sec.  129. 

"Either  the  order  or  judgment  finding  the  defendant  guilty 
of  contempt  in  disobeying  the  command  of  the  court,  or  the 
order  of  commitment  for  such  contempt,  must  recite  that  it 
was  in  the  defendant's  power  to  perform  the  required  act,  or 
else  the  commitment  will  be  void  ":  Rapalje  on  Contempts,  sec. 
137;  see  also  5  Crim.  Law  Mag.,  p.  520,  sec.  40;  Fischer  v.  Lang- 
be.in,  103  N.  Y.  84. 

Under  these  rules,  with  regard  to  what  is  necessary  to  be 
stated  in  the  judgment  and  order  or  writ  of  commitment  in 
such  cases  of  constructive  contempt  as  the  one  in  hand,  we 
must  hold  that  an  inspection  both  of  the  judgment  and  of  the 
writ  of  commitment  show  them  each  to  be  wanting  in  the  es- 
sentially requisite  allegation  that  it  was  in  the  power  of  the 
defendant,  Robertson,  to  perform  the  act  required  of  him  by  the 
writ  of  sequestration  issued  to  him  for  execution,  to  wit,  that 
it  was  in  his  power  to  execute  the  same.  Unless  this  matter 
sufficiently  appears,  it  is  beyond  the  jurisdiction  of  the  court 
to  render  a  judgment  for  such  contempt,  and,  it  being  essen- 
tial to  the  validity  of  the  judgment,  the  judgment  itself  should 
recite  the  fact.  Failing  to  recite  this  essential  fact,  the  judg- 
ment is  void. 

As  to  the  order  or  writ  of  commitment,  it  is  open  to  the 
further  objection  that  upon  its  face  it  shows  the  imposition  of 
a  fine  as  for  a  criminal  contempt  which,  ostensibly,  the  court 
had  no  authority  to  inflict,  and  fails  to  recite  all  the  facts 
necessary  to  confer  jurisdiction  upon  the  court  to  inflict  pun- 
ishment for  a  constructive  contempt  in  the  failure  and  refusal 
of  the  officer  to  obey  the  commands  of  the  court. 

Because  the  judgment  finding  the  officer  guilty  of  con- 
tempt, and  the  writ  of  commitment  ordering  bis  imprisonment 
are,  each  and  both,  void  in  law,  the  applicant,  W.  M.  Robert- 
son, is  hereby  released  and  discharged  from  further  detention 
in  custody  on  account  of  the  same,  and  his  discharge  is  or- 
dered accordingly. 

Contempt  —  Power  of  Courts  to  Punish  for:  See  monographic  note  to 
Clark  v.  People,  12  Am.  Dec.  17S-1S6;  State  v.  Doty,  32  N.  J.  L.  403;  90 
Am.  Dec.  671,  and  note;  State  v.  Galloway,  5  Col.  32G;  98  Am.  Deo.  404, 
and  note;  Williamson 's  Case,  26  Pa.  .St.  (J;  07  Am.  Dec.  374;  Ex  parte  Grace, 
12  Iowa,  20S;  79  Am.  Dec.  529;   Howard  v.  Durand,  36  Ga.  346;  91  Am.  Dec. 
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767;  People  v.  Wilson,  64  111.  195;  1G  Am.  Rep.  528;  Middlebrookv.  State,  43 
Conn.  257;  21  Am.  Rep.  650;  Uhinehart  v.  Lance,  43  N.  J.  L.  311;  39  Am. 
Rep.  592;  State  v.  Woodfin,  5  Ired.  199;  42  Am.  Dec.  161,  and  note;  Neel  v. 
State,  9  Ark.  259;  Ex  parte  Adams,  25  Miss.  883;  59  Am.  Dec.  234;  Respub- 
lica  v.  Passmore,  3  Yeates,  441;  2  Am.  Dec.  388,  and  note.  The  power  to 
punish  for  a  violation  of  its  orders  or  judgments  is  inherent  in  every  court 
haviug  common-law  jurisdiction,  without  any  express  statutory  authority: 
Kreyel  v.  Bartling,  23  Neb.  84S.  But  a  court  loses  jurisdiction  to  punish  for 
a  contempt  committed  in  its  presence  when  it  delays  to  take  any  proceedings 
in  the  matter  for  a  period  of  fifty  days  after  the  alleged  commission  of  the 
contempt:  In  re  Foote,  76  Cal.  543. 

Contempt. — There  are  two  kinds  of  contempt,  direct  and  constructive; 
direct  contempt  is  committed  in  the  presence  of  the  court  while  sitting  ju- 
dicially; constructive  contempt  is  that  which  tends  to  obstruct  and  embar- 
rass the  court,  though  not  committed  in  the  court's  presence:  People  v. 
Wilson,  64  111.  195;  16  Am.  Rep.  528;  State  v.  Frew,  24  W.  Va.  416;  49  Am. 
Rep.  257.  In  a  case  of  civil  contempt,  —  as  when  a  defendant  in  a  civil  ac- 
tion is  ordered  by  the  court  to  pay  money  to  the  plaintiff,  and  is  committed 
until  he  shall  have  paid  it,  —  the  prisoner  is  in  custody  as  under  an  execu- 
tion: In  re  Wilson,  75  Cal.  580.  A  contempt  is  generally  in  the  nature  of  a 
criminal  offense,  and  the  proceeding  for  its  punishment  is  criminal  in  its  char- 
acter: State  v.  Irwin,  30  W.  Va,  404. 
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Criminal  Law.  —  Adultery,  under  the  Texas  statute  (Penal  Code,  articles 
333-337),  may  be  committed  in  two  ways:  1.  By  the  parties  living  to- 
gether and  having  carnal  intercourse  with  each  other;  2.  By  the  parties 
having  habitual  carnal  intercourse  with  each  other  without  living  to- 
gether. To  convict  under  the  first  way,  it  must  be  proved  that  the 
parties  lived,  dwelt,  and  resided  together,  and  a  single  act  of  carnal  in- 
tercourse is  sufficient,  if  they  so  live.  To  convict  under  the  second  way, 
the  proof  must  show  that  the  carnal  intercourse  was  habitual. 

Criminal  Law  —  Adultery.  —  "Living  Together,"  as  used  in  articles 
333-337  of  the  Texas  Penal  Code  denning  adultery,  means  that  the 
parties  must  reside  together;  that  is,  dwell  and  abide  together  in  the 
same  habitation  as  a  common  or  joint  residing-place. 

Conviction  for  adultery.  Defendant  rented  a  house,  fur- 
nished it.  and  supplied  it  with  groceries,  representing  that  he 
rented  it  for  other  persons.  The  house  was  then  occupied  by 
Ida  Smith,  defendant's  co-defendant.  Defendant  did  not  live 
in  the  house,  but  it  was  proved  that  he  frequently  entered  the 
house  at  night,  and  left  the  next  day;  was  seen  on  the  prem- 
ises but  partially  dressud,  and  that  he  was  a  married  man. 

Graham  and  McMurray,  for  the  appellant. 

W.  L.  Davidson,  assistant  attorney-general,  for  the  state. 
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Willson,  J.  Two  modes  of  committing  the  crimes  of  adul- 
tery and  fornication  are  prescribed  by  the  Penal  Code  of  this 
state:  1.  By  the  parties  living  together  and  having  carnal 
intercourse  with  each  other;  2.  By  the  parties  having  habit- 
ual carnal  intercourse  with  each  other  without  living  to- 
gether: Pen.  Code,  arts.  333-337.  The  articles  cited  became 
law  upon  the  adoption  of  the  revised  code,  and  they  changed 
materially  the  statutes  then  in  force  relating  to  said  offenses, 
and  the  changes  made  rendered  inapplicable  some  rules  and 
principles  announced  in  decisions  made  under  the  former 
statutes:  Colluvi  v.  State,  10  Tex.  App.  708. 

In  the  case  before  us,  the  defendant  stands  convicted  of 
adultery,  committed  in  the  first  mode  named  in  article  333, 
by  living  together  with  one  Ida  Smith,  and  having  carnal  in- 
tercourse with  her.  To  support  such  conviction,  it  was  essen- 
tial that  the  state  should  prove,  not  only  that  the  parties  had 
carnal  intercourse  with  each  other,  but  also  that  they  lived  to- 
gether. A  "living  together"  is  not  defined  by  the  code.  These 
words  are,  therefore,  "  to  be  taken  and  construed  in  the  sense 
in  which  they  are  understood  in  common  language,  taking 
into  consideration  the  context  and  subject-matter  relative  to 
which  they  are  employed":  Pen.  Code,  art.  10.  Guided  by 
this  rule  of  construction,  we  are  of  the  opinion  that  the  term 
"  living  together,"  as  used  in  articles  333  and  337  of  the  Penal 
Code,  means  that  the  parties  must  dwell  or  reside  together, — 
abide  together  in  the  same  habitation  as  a  common  or  joint 
residing-place.  This  interpretation  of  the  term  is  more  re- 
stricted than  has  been  given  to  it  in  decisions  made  under  the 
former  statutes:  Swancoat  v.  State,  4  Tex.  App.  105;  Parks  v. 
State,  4  Id.  134.  But  the  former  statutes  prescribed  but  one 
mode  of  committing  adultery,  which  was  by  the  parties  living 
together  and  cohabiting  with  each  other.  Carnal  intercourse 
with  each  other,  however  frequent,  did  not  constitute  the 
crime,  unless  the  parties  in  some  sort  of  way  lived  together. 
But  as  the  law  now  is,  habitual  carnal  intercourse,  without 
living  together,  is  adultery.  It  is  plain  to  our  minds,  there- 
fore, that  in  providing  the  two  different  modes  of  committing 
adultery,  it  was  intended  that  the  words  "living  together" 
should  mean  what  we  have  above  construed  them  to  mean, 
and  that,  where  the  parties  did  not  actually  live,  that  is,  dwell, 
reside  together,  they  would  be  still  guilty  of  adultery  by  hav- 
ing habitual  carnal  intercourse  with  each  other.  But  unless 
such  intercourse  was  habitual,  the  parties  not  living  together, 
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adultery  would  not  be  committed;  while,  on  the  other  hand,  a 
single  act  of  carnal  intercourse,  if  the  parties  at  the  time  lived 
together,  would,  under  the  law  now  in  force,  constitute  the 
crime. 

In  this  case,  we  do  not  think  the  evidence  supports  the  con- 
viction, in  that  it  does  not  show  that  the  parties  lived  to- 
gether, within  the  meaning  of  that  term.  If  the  defendant 
had  been  prosecuted  for  having  habitual  carnal  intercourse 
with  the  woman,  without  living  with  her,  the  evidence  would 
sustain  a  conviction,  but  he  was  not  prosecuted  or  convicted 
for  that  kind  of  adultery,  and  we  cannot  sustain  his  convic- 
tion for  committing  the  crime  in  one  mode,  when  the  evidence 
shows  that  he  did  not  commit  it  in  that  mode,  although  he 
may  have  committed  it  in  the  other  mode. 

With  respect  to  the  rulings  and  charge  of  the  court,  we  have 
found  no  error.  Because  the  conviction  is  not  supported  by 
the  evidence,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded.   

Adultery  —  What  is,  and  What  Constitutes  the  Crime:  See  mono- 
graphic note  to  Commonwealth  v.  Call,  32  Am.  I)ec.  2S9,  290;  Smith  v.  Com- 
monwealth,  54  Pa.  St.  209;  93  Am.  Dec.  0S6;  State  v.  Wcatherby,  43  Me.  258; 
G9  Am.  Dec.  59;  Helfrich  v.  Commonwealth,  33  Pa.  St.  G8;  75  Am.  Dec.  579. 
Conviction  for  unlawful  cohabitation  in  adultery  cannot  be  sustained,  where 
the  evidence  simply  shows  that  the  convicted  parties  lived  together  under 
the  same  roof  as  master  and,  servant,  and  that  there  were  occasional  in- 
stances of  illicit  intercourse  between  them:  Carotti  v.  State,  42  Miss.  334;  97 
Am.  Dec.  4G5,  and  note;  note  to  liadiford  v.  State,  ante,  p.  20. 
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|27  Texas  Appeals,  641.] 
Criminal  Law  —  Murder  —  Manslaughter  —  Threats. — The  mere  fact 
of  being  encountered  or  overtaken  in  the  street  or  highway  by  one  who 
has  threatened  another's  life  some  mouths  before,  without  any  act  indica- 
tive of  an  intention  of  then  carrying  such  threats  into  execution,  is  not 
adequate  cause  to  excite  such  anger,  rage,  sudden  resentment,  or  terror 
as  renders  the  mind  incapable  of  cool  reflection,  so  as  to  reduce  a  killing 
from  murder  to  manslaughter;  even  if  an  agreement  existed  between 
the  accused  and  deceased  that  the  latter  would  not  carry  his  rifle  in  his 
hands,  or  otherwise  than  attached  to  his  saddle  in  a  scabbard,  or  in  his 
buggy,  and  that  any  other  mode  of  carrying  the  gun  might  be  consid- 
ered a  declaration  of  hostility,  and  it  is  shown  that  when  the  deceased 
was  killed  lie  was  sitting  on  his  horse,  with  the  gun  across  his  lap,  in 
violation  of  his  contract,  but  that  he  made  no  hostile  demonstration  with 
it,  even  after  the  attack  was  made  on  him. 
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Criminal  Law  —  Instruction  —  Reasonable  Doubt.  —  An  instruction  that 
"  defendant  is  presumed  to  be  innocent  until  his  guilt  is  established  by 
the  evidence,  to  the  satisfaction  of  the  jury,  beyond  a  reasonable  doubt," 
is  a  substantial  compliance  with  the  statute,  though  the  word  "legal" 
is  omitted  before  the  word  "evidence." 

Criminal  Law  —  Evidence.  —  Where  a  defendant  elicits  testimony  from 
his  witness  on  direct  examination  adverse  to  himself,  he  must  abide  the 
consequencos,  and  cannot  complain  that  it  is  given,  with  other  evidence, 
to  the  jury  for  their  consideration. 

Jury  and  Jurors  —  Affidavit  to  Impeach  Verdict.  —  An  affidavit  by  a 
juror  that  the  verdict  was  arrived  at  by  unfair  and  illegal  means,  made 
after  the  rendition  of  the  verdict,  and  contradicted  by  the  affidavit  of 
ten  of  his  fellow-jurors,  is  not  ground  for  a  new  trial. 

Hutcheson,  Carrington,  and  Sears,  and  Gustave  Cook,  for  the 
appellant. 

W.  L.  Davidson,  assistant  attorney-general,  and  Pinckney  and 
Poole,  for  the  state. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction 
for  murder  of  the  second  degree,  with  the  punishment  assessed 
at  imprisonment  in  the  penitentiary  for  a  term  of  eight  years. 

It  is  an  undisputed,  uncontroverted  fact  that  this  appellant 
and  one  Dick  Springfield  shot  and  killed  the  deceased,  S.  W. 
Allchin,  with  shot-guns  and  pistols,  as  alleged  in  the  indict- 
ment. This  appellant  does  not  deny,  but  admits  the  fact, 
claiming  that  he  was  justifiable  in  so  doing,  or  at  most  that 
his  offense  in  so  doing,  under  the  facts  developed  on  this  trial, 
did  not  amount  to  murder,  but  was  manslaughter.  No  issue 
of  manslaughter  was  submitted  in  the  charge  of  the  learned 
judge  on  the  trial  below,  and  the  omission  of  the  charge  in 
this  regard  is  urgently  insisted  upon  as  serious,  radical  error. 

A  brief  resume  of  the  facts  is  necessary  in  order  to  properly 
determine  the  merits  of  this  objection  to  the  charge.  About  a 
month  before  the  day  of  this  homicide,  the  deceased,  Allchin, 
had  killed  one  Chambers,  a  relative  of  this  appellant,  and  a 
deputy  sheriff  of  Waller  County.  Appellant  and  Springfield 
were  also  deputy  sheriffs.  Out  of  the  killing  of  Chambers  by 
Allchin,  a  bitter  feud  and  hostility  arose  between  the  McDade, 
or  sheriff's  party,  and  Allchin,  which  became  of  so  serious  a 
character  that  mutual  friends  of  the  two  parties  interfered  to 
settle  it,  and  finally  succeeded  in  patching  up  or  arranging  an 
agreement  or  truce  between  them.  By  this  agreement  or  truce 
it  was,  amongst  other  things,  stipulated  on  behalf  of  Allchin 
that  he  was  not  to  go  to  Hempstead  with  his  Winchester  rifle 
in  his  hand,  but  was  to  carry  it  in  his   buggy,  or  holster  or 
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scabbard  on  his  saddle  when  he  was  upon  horseback,  and  that 
to  carry  it  in  any  other  way  was  to  be  considered  by  the  other 
party  as  a  declaration  of  hostility.  None  of  the  McDades 
were  to  molest  him  in  any  way,  and  if  either  party  heard  of 
threats  made  by  one  against  the  other,  or  of  acts  against  the 
agreement,  they  were  to  report  it  to  mutual  friends.  A  week 
or  so  before  the  killing,  Allchin,  on  one  or  two  occasions,  was 
seen  by  the  McDades  carrying  his  Winchester  in  his  hands 
on  the  streets  of  Hempstead,  and  the  McDades  complained  of 
it  as  exciting  their  serious  apprehension  of  danger.  Allchin 
was  told  in  the  final  conversation,  by  mutual  friends,  that 
again  to  carry  his  gun  in  his  hands  would  excite  apprehension 
in  the  McDades'  minds,  and  would  be  to  them  a  declaration 
of  hostility,  and  he  assented  to  the  justice  of  this  statement. 
Several  ruptures  of  the  agreement  were  shown  on  the  part  of 
Allchin,  and  these  breaches  of  the  contract  were  known  to 
defendant.  A  few  days  before  the  killing,  defendant  received 
a  written  notice  from  Harvey  that  Allchin  would  be  in  town 
on  Saturday,  with  his  friends,  to  kill  defendant;  threats  of 
death  were  communicated  to  defendant.  The  evidence  shows 
threats  upon  the  part  of  Allchin  against  defendant,  some  com- 
municated and  others  not.  On  Saturday  Allchin  came  to 
town  on  horseback,  and  was  seen  at  several  points  in  and 
upon  the  streets  and  at  the  depot.  He  had  his  Winchester 
rifle  with  him,  and  was  handling  it  upon  the  depot  platform. 
There  was  a  public  park  or  square  in  the  center  of  the  town, 
surrounded  on  the  north  and  west  by  business  houses.  Have- 
man's  corner  or  business  house  was  the  corner  house  on  the 
south  of  the  west  block,  which  fronted  this  square.  On  the 
northwest  corner  of  this  square  was  Wheeler's  saloon.  Some 
time  before  the  killing  Allchin  was  on  horseback  at  ov  near 
Have  man's  corner,  talking  to  some  friends  on  the  sidewalk. 
His  horse's  head  was  north,  or  up  the  street,  in  the  direction 
of  Wheeler's  saloon.  He  had  his  back  to  Haveman's  corner, 
and  his  leg  was  thrown  over  the  horn  of  his  saddle,  and  his 
Winchester  was  lying  across  his  lap,  half-cocked,  which  was 
the  usual  way  he  carried  it  for  safety  from  accidental  explosion. 
He  could  be  seen  from  Wheeler's  saloon.  A  short  time  —  a 
few  moments  —  before  the  shooting,  Springfield  and  appellant 
were  near  Wheeler's  saloon,  and  one  of  them  was  heard  to  say 
to  the  other:  "That's  him,"  or  "Is  not  that  him  down  yon- 
der now?"  They  went  into  the  saloon,  took  a  drink,  and 
were  next  seen  to  emerge  from  the  rear  end  of  said  saloon,  in 
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an  alley  between  it  and  the  adjoining  building,  with  double- 
barreled  shot-guns  in  their  hands.  They  proceeded  diagonally 
across  the  street  into  the  alley  in  rear  of  the  building  on  the 
west  side  of  the  square;  went  down  this  alley  rapidly  a  dis- 
tance of  six  or  seven  hundred  feet  from  Wheeler's  to  the  street 
west  of  Haveman's,  and  then  up  said  street  to  the  front  or 
southeast  corner  of  Haveman's,  which  brought  them  to  the 
sidewalk  within  a  few  feet  of  where  Allchin  was  sitting  on  his 
horse,  as  above  described,  with  his  back  to  them.  Just  as 
they  got  upon  the  sidewalk,  some  one  exclaimed,  "Look  out!" 
and  the  shooting  commenced,  and  was  kept  up  by  Springfield 
and  defendant  until  deceased  fell  from  his  horse,  when  they 
went  up  to  the  struggling  and  almost  inanimate  body  and  fin- 
ished the  work  by  other  shots  from  gun  and  pistol  into  his 
head  and  face,  saying,  when  they  had  finished  by  shooting  his 
face  off  entirely:  "That's  the  way  we  do  men  who  murder 
men  on  the  streets."  Allchin  did  not  fire  a  single  shot,  nor 
does  it  appear  that  he  had  time  to  do  so,  or  even  time  to  make 
an  effort  to  do  so.  It  does  not  appear  that  he  even  saw  the 
parties,  or  could  have  seen  them  from  the  time  they  left 
Wheeler's  saloon  until  they  fired  upon  him. 

Evidence  was  adduced  by  appellant  tending  to  show  that 
he  and  Springfield  went  from  Wheeler's  saloon  to  Haveman's 
corner  in  the  manner  they  did,  and  armed  as  they  were,  for 
the  purpose  of  arresting  a  fugitive  desperado  and  murderer 
from  Montgomery  County,  for  whom  they  had  a  warrant  of 
arrest,  and  who  was  reported  to  them  as  having  been  seen  at 
or  near  Haveman's  corner  just  before  they  armed  themselves, 
and  started  by  the  alley-way  from  Wheeler's,  and  that  their 
seeing  Allchin  when  they  reached  the  front  of  the  Haveman 
corner  upon  the  sidewalk  was  sudden,  and  wholly  unex- 
pected. 

Upon  the  above-recited  state  of  facts,  it  is  strenuously  in- 
sisted that  on  account  of  the  previous  threats  and  acts  of  All- 
chin, the  fact  that  he  was  thus  suddenly  seen  carrying  his  gun 
in  violation  of  his  agreement,  and  which  in  itself  was  by  said 
agreement  a  declaration  of  hostility,  the  appearances  of  dan- 
ger to  appellant  and  Springfield  were  such  as  were  calculated 
to  arouse  a  degree  of  anger,  rage,  sudden  resentment,  or  terror 
in  persons  of  ordinary  temper  sufficient  to  render  their  minds 
incapable  of  cool  reflection;  and  that  having  acted  upon  such 
appearances,  and  from  such  impulses  and  passion,  the  issue  of 
manslaughter  was  clearly  raised,  and  should  have  been  given 
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in  charge  to  the  jury  as  a  necessary  part  of  the  law  of  the 
case. 

Suppose,  in  the  light  of  the  most  potent,  if  not  overwhelm- 
ing, facts  to  the  contrary,  we  concede,  for  the  argument's  sake, 
that,  as  appellant  contends,  the  coming  upon  Allchin  by  ap- 
pellant and  Springfield  was  sudden  and  unexpected,  and 
without  premeditation  or  intention,  could  his  mere  presence, 
and  his  presence  with  his  back  to  them  at  that,  unaccom- 
panied by  a  single  hostile  word  or  deed,  save  the  single  fact 
that  he  had  his  gun  across  his  lap,  have  aroused  in  the  mind 
of  a  person  of  ordinary  temper  any  of  the  emotions  of  the 
mind  calculated  to  render  it  incapable  of  cool  reflection? 
But  it  is  said  his  having  his  gun  in  his  lap,  and  not  in  his 
scabbard,  was,  according  to  his  own  solemn  agreement  and 
contract,  an  overt  act  of  hostility,  as  much  so  as  if  it  were 
directly  drawn  and  presented  upon  them.  If  such  had 
been  the  spirit  and  intent  of  the  agreement  as  between  the 
parties,  the  law  could  not  afford  to  tolerate,  much  less  recog- 
nize, a  doctrine  so  variant  from  and  at  war  with  every  princi- 
ciple  it  maintains  for  the  welfare  of  society  and  the  protection 
of  human  life,  and  sanction  or  mitigate  the  taking  of  human 
life  under  such  pretext.  Because  it  was  so  "nominated  in  the 
bond"  could  neither  justify  nor  mitigate  or  excuse  it,  if  in 
contravention  of  the  law.  The  law  cannot  and  will  not  per- 
mit men  to  kill  each  other  with  impunity,  notwithstanding 
they  may  have  bound  themselves  to  that  effect  with  each  other 
by  the  most  solemn  obligations. 

It  was  held  at  one  time  in  Kentucky,  "that  if  a  man  feels 
sure  that  his  life  is  in  continual  danger,  and  that  to  take  the 
life  of  his  menacing  enemy  is  his  only  security,  he  may  kill 
that  enemy  whenever  and  wherever  he  gives  him  a  chance, 
and  there  is  no  sign  of  relenting":  Carico  v.  Commonwealth 
and  Phillips  v.  Commonwealth,  Horrigan  and  Thompson  on 
Self-defense,  383-389.  But  this  doctrine  has  been  overruled 
even  in  that  state  (Bohannon  v.  Commonwealth,  Id.  395),  and 
has  never,  so  far  as  we  are  aware,  been  recognized  as  the  law 
elsewhere.  Such  a  doctrine  would  make  the  bare  presence  of 
an  enemy  an  overt  act  justifying  his  destruction. 

But  it  is  said  Allchin  was  not  only  guilty  of  a  "declaration 
of  hostility"  by  the  manner  in  which  he  was  carrying  his 
gun,  but  in  addition  thereto  he  had  made  threats  that  he 
would  kill  the  McDades,  or  any  of  them  he  might  get  an  op- 
portunity to  kill,  on  that  very  day.     In  Johnson  v.  State,  27 
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Tex.  758,  Judge  Moore  says:  "In  no  case  under  the  provisions 
of  the  code  or  out  of  it,  if  we  were  permitted  to  look  elsewhere 
to  ascertain  the  law  upon  the  subject,  can  it  be  held  that  mere 
threats,  unaccompanied  by  some  demonstration  from  which 
the  accused  may  reasonably  infer  the  intention  of  their  execu- 
tion by  the  deceased,  either  justify  such  homicide  or  reduce  it 

from  murder  to  manslaughter The  doctrine  contended 

for  must,  therefore,  be  narrowed  down  to  this  simple  proposi- 
tion: that  the  mere  fact  of  being  encountered  or  overtaken  in 
the  street  or  public  highway  by  one  who  has  threatened  an- 
other's life  some  months  before,  without  any  act  whatever  in- 
dicative of  an  intention  of  then  carrying  such  threats  into 
execution,  is  'adequate  cause'  to  excite  such  'anger,  rage, 
sudden  resentment,  or  terror'  as  renders  the  mind  'incapable 
of  cool  reflection.'  The  bare  statement  of  this  proposition  is 
sufficient  for  its  refutation.  If  such  was  the  case,  the  lan- 
guage of  passion,  forgotten  with  the  occasion  which  gave  it 
utterance,  —  the  idle  talk  of  the  silly  or  the  inebriate,  —  must 
be  paid  for  with  the  penalty  of  life.  A  full  floodgate  would 
be  given  to  the  most  wicked  passions,  and  murder,  fearful  as 
it  already  is,  in  a  tenfold  greater  degree  would  stalk  through 
the  land,  clothed  in  the  panoply  of  law  ":  Pen.  Code,  art.  594; 
Willson's  Crim.  Stats.,  sec.  1009. 

Under  our  statute  with  regard  to  threats  as  evidence  (Pen. 
Code,  art.  608),  "it  is  not  practicable  to  fix  on  what  the  act 
manifesting  the  intention  of  the  deceased  to  execute  his 
threats  shall  be,  but  it  must  be  some  act  reasonably  calcu- 
lated to  induce  the  belief  that  the  threatened  attack  has  then 
commenced  to  be  then  executed,  and  not  a  mere  act  of  prepa- 
ration to  execute  the  threats  at  some  other  period  of  time, 
either  speedy  or  remote":  Irwin  v.  State,  43  Tex.  236;  Lynch 
v.  State,  24  Tex.  App.  350;  5  Am.  St.  Rep.  888;  Brooks  v. 
Stale,  24  Tex.  App.  274;  Willson's  Crim.  Stats.,  sec.  1053. 

We  are  of  opinion,  for  the  reasons  above  given,  that  the 
court  did  not  err  in  declining  to  submit  in  the  charge  to  the 
jury  the  issue  of  manslaughter  as  an  issue  in  this  case.  And 
for  the  reasons  above  given,  we  are  further  of  opinion  that  the 
court  did  not  err  in  refusing  to  give  the  following  special  re- 
quested instruction,  asked  in  behalf  of  defendant,  viz.:  "If 
you  believe,  from  the  evidence,  that  the  defendant  and  the  de- 
ceased, either  in  person  or  by  parties  representing  them,  made 
an  agreement,  the  object  of  which  was  to  prevent  further  hos- 
tilities and  to  preserve  the  peace,  and  that  they  agreed  on  cer- 
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tain  conditions  which  were  to  be  observed  by  both  parties,  the 
violation  of  which  was  to  nullify  the  agreement  and  give  notice 
that  it  was  terminated,  and  if  you  further  believe  that  after 
such  agreement  was  made,  if  any  ever  was,  that  the  deceased, 
Allchin,  in  violation  of  his  agreement,  if  any,  did  any  act  or 
acts  in  violation  thereof,  and  that  the  defendant  knew,  or  heard 
of  the  same,  and  honestly  believed  that  the  same  was  a  decla- 
ration of  hostility,  and  that  he  was  in  danger  of  death  or 
serious  bodily  harm;  and  if  you  further  believe  that,  after  the 
agreement,  if  any,  was  broken  by  the  deceased,  the  defendant 
saw  deceased  in  the  act  of  violating  his  agreement,  and  that, 
so  seeing  him,  defendant  believed  himself  in  immediate  danger 
of  death  or  serious  bodily  harm,  —  then  defendant  had  a  right  to 
act  on  the  appearances  of  danger  to  himself,  if  any,  and  though 
defendant  may  have  been  mistaken  in  his  belief  of  immediate 
danger  of  death  or  bodily  harm,  yet  if  he  honestly  believed, 
and  had  reason  to  believe,  that  he  was  in  such  danger,  and 
honestly  acting  on  such  appearances  he  killed  Allchin,  he 
would  be  guilty  of  no  offense,  and  you  will  find  him  not 
guilty." 

"If  the  jury  believe,  from  the  evidence,  that  there  was  a  con- 
tract between  the  deceased  and  the  defendants,  by  the  terms 
of  which  he  was  not  to  carry  his  Winchester  in  his  hands,  or 
otherwise  than  attached  to  his  saddle  in  a  scabbard,  or  in  his 
buggy,  and  if  they  further  believe  that  the  said  contract  was 
made,  and  that  deceased  failed  to  conform  to  the  same,  and 
that  complaint  was  made  to  the  parties  negotiating  between 
the  deceased  and  the  defendants  concerning  such  contract  and 
breach  thereof,  and  that  said  parties  notified  the  deceased  that 
again  to  carry  his  weapon  in  a  manner  not  provided  in  said 
contract  would  be  regarded  as  a  breach  thereof  and  a  hostile 
demonstration,  but  that  such  was  the  understanding  between 
the  parties;  and  if  the  jury  believe  that  at  the  time  of  the  kill- 
ing the  deceased  with  such  knowledge  on  his  part,  and  the 
defendants  with  such  understanding  on  their  part,  found  the 
deceased  carrying  his  weapon  in  an  attitude  which  was  in 
violation  of  the  contract,  what  the  parties  regarded  as  a  hos- 
tile demonstration,  and  came  suddenly  upon  him,  and  there- 
upon shot  and  killed  the  deceased,  —  then  the  defendants  are 
not,  in  law,  guilty,  and  you  will  acquit  by  your  verdict." 

The  charge  of  the  court  on  self-defense  was,  in  our  opinion, 
sufficient  and  pertinent  to  the  facts  in  evidence,  if  indeed  the 
issue  of  self-defense  could  in  any  manner  be  said  to  have  been 
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legitimately  raised  by  the  facts:  Willson's  Crim.  Stats.,  sees. 
969,  970,  978.  The  evidence  totally  fails  to  show  any  real  or 
apparent  danger  at  the  time  appellant  and  Springfield  opened 
fire  on  Allchin.  He  was  sitting  on  his  horse  with  his  back  to 
them,  his  gun  across  his  lap,  talking  to  some  party  or  parties 
on  the  sidewalk;  he  did  not,  and  could  not,  have  seen  them, 
and  if  he  grasped  his  gun  at  all  it  was  after  the  appearance  of 
appellant  and  Springfield  upon  the  sidewalk  with  their  guns 
had  occasioned  some  one  to  exclaim  "  Look  out ";  and  then,  be- 
fore he  could  have  raised  his  gun  from  his  lap,  he  was  fired 
upon  by  these  parties,  and  his  gun  was  never  in  a  condition  to 
be  used  upon  them  after  they  commenced  the  attack. 

Upon  "reasonable  doubt,"  the  court  instructed  the  jury  that 
"the  defendant  is  presumed  to  be  innocent  until  his  guilt  is 
established  by  the  evidence,  to  the  satisfaction  of  the  jury,  be- 
yond a  reasonable  doubt."  This  was  specially  excepted  to, 
because  of  the  omission  of  the  word  "  legal,"  as  used  in  the 
statute,  before  the  word  "evidence":  Code  Crim.  Proc,  art. 
727.  Whilst  it  has  been  uniformly  held  and  recommended 
by  the  court  that  reasonable  doubt  should  be  charged  in  the 
exact  language  of  the  statute  (Bramlcttc  v.  State,  21  Tex.  App. 
Gil;  57  Am.  Rep.  C22),  we  have  never  held  that  a  substantial 
compliance  with  the  terms  of  the  statute  was  not  sufficient' 
Willson's  Crim.  Stats.,  1071,  242G,  2427.  It  is  not  perceived 
how  the  omission  of  the  word  "legal"  before  the  word  "evi- 
dence "  could  in  any  manner  have  misled  the  jury,  or  have 
proved  prejudicial  in  any  manner  to  the  rights  of  the  accused. 

In  the  seventh  assignment  of  error,  it  is  complained  that 
"the  court  failed  to  instruct  the  jury  that  the  declaration  of 
Allchin  to  Felker  that  threats  had  been  made  against  hi  in  by 
defendant  was  not  any  evidence  that  such  threats  were  made, 
and  that  they  should  not  consider  such  statement  as  a  part  of 
the  evidence  for  that  purpose,  when  it  was  expressly  requested 
so  to  charge  by  defendant."  This  evidence  was  drawn  out  by 
defendant  upon  the  direct  examination  of  his  witness  Felker, 
and  neither  the  prosecution  nor  the  court  was  responsible  for 
it.  If  the  defendant  elicits  testimony  adverse  to  himself,  he 
must  abide  the  consequences:  Speights  v.  State,  1  Tex.  App.  551; 
Moore  v.  State,  6  Id.  563. 

One  of  the  grounds  of  motion  for  new  trial  was  that  the 
verdict  of  the  jury  was  arrived  at  by  unfair  and  illegal  means, 
and  was  in  fact  decided  by  lot,  or  means  equivalent  thereto. 
A  juror  made  affidavit  to  this  effect.     But  in  addition  to  the 
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fact  that  no  complaint  or  objection  was  heard  from  him  when 
the  jury  was  polled  after  the  verdict  was  returned  into  court, 
he  is  flatly  and  positively  contradicted  upon  the  point  relied 
upon  by  the  affidavits  of  ten  of  his  fellow-jurors,  filed  by  the 
state  in  answer  to  this  ground  of  the  motion.  It  was  not  error 
to  overrule  the  motion  based  upon  this  objection  to  the  verdict. 
We  have  examined  and  discussed  all  the  grounds  mainly 
relied  upon  by  able  counsel  for  appellant,  and  besides,  have 
read,  re-read,  and  maturely  considered  this  voluminous  record 
with  a  view  of  seeing  whether  in  the  conduct  of  the  trial  any 
proceedings  were  allowed  likely  to  impair  the  fairness  and 
impartiality  of  the  trial,  and  impeach  the  legality  of  the  con- 
viction; and  we  are  constrained  to  say  we  have  found  none. 
The  trial  has  been  fair  and  impartial,  so  far  as  we  have  been 
able  to  judge  of  it  from  the  record,  and,  considered  in  the  light 
of  the  record,  we  think  appellant  has  every  reason  to  congrat- 
ulate himself  upon  the  mildness  of  the  punishment  awarded 
him.     The  judgment  is  affirmed. 


Priok  Threats.  —  Evidence  that  deceased  was  a  turbulent  and  quarrel- 
some man,  on  a  trial  for  murder,  is  inadmissible  by  way  of  justification  or 
excuse,  even  though  such  deceased  person  threatened  the  prisoner's  life, 
where  it  is  shown  that  the  prisoner  sought  him  out  and  shot  him,  without 
any  attempt  upon  his  part  to  execute  his  threats:  Pritchett  v.  State,  22  Ala. 
39;  58  Am.  Dec.  250. 

Witnesses.  —  A  party  asking  a  witness  a  question  cannot  object  to  his  an- 
swer, if  responsive  to  the  question:  Higgins  v.  Carlton,  28  Md.  115;  92  Am. 
Dec.  666;  nor  can  a  party  attack  the  credibility  of  his  own  witness  by  evi- 
dence of  general  reputation:  Olmstead  v.  Winsted  Bank,  32  Conn.  278;  88 
Am.  Dec.  260. 
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People  v.  Bentley. 

[77  California,  7.] 

Criminal  Law  —  Conviction  of  Assault  with  Deadly  Weapon  is  not 
Bar  to  Prosecution  for  Attempt  to  Commit  Robbery.  —  Conviction 
of  an  assault  with  a  deadly  weapon,  under  an  information  charging  an 
assault  with  intent  to  commit  murder,  is  not  a  bar  to  a  subsequent  prose- 
cution for  an  attempt  to  commit  robbery,  although  both  offenses  relate 
to  the  same  transaction,  and  are  so  closely  connected  in  point  of  time 
that  it  is  impossible  to  separate  the  evidence  relating  to  them. 

Criminal  Law  —  Evidence  to  Show  Conspiracy.  —  Evidence  of  the  acts 
and  declarations  of  an  alleged  co-conspirator  before  the  commission  of 
the  crime,  and  tending  to  show  the  probability  of  an  understanding  be- 
tween him  and  the  defendant,  is  admissible  to  prove  the  conspiracy,  in 
a  prosecution  for  an  attempt  to  commit  robbery. 

Witness  —  Impeachment  of  Defendant  by  Evidence  of  his  General 
Reputation.  —  Defendant  in  a  criminal  case  who  has  been  a  witness  in 
his  own  behalf  may  be  impeached  by  evidence  as  to  his  general  reputa- 
tion. 

Prosecution  for  an  attempt  to  commit  robbery.    According 

to  the  testimony  of  one  Moore,  the  prosecuting  witness,  he  and 

one  Baker,  on  the  evening  of  May  3,  1887,  were  desirous  of 

going  from  Tulare  to  a  certain  ranch  in  the  direction  of  Visalia. 

One  Ward,  who  was  speaking  of  going  to  Visalia,  agreed  to 

take  Moore  and   Baker  with  him  in  his  buggy  to  the  ranch. 

On  reaching  a  point  on  the  road  towards  Visalia,  where  the 

road  to  the  ranch  diverged,  Ward   made  some  objections   to 

going  to  the  ranch,  affecting  to  believe  that  it  was  farther  than 

had  been  represented,  and  it  was  finally  agreed  that  the  par- 
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ties  should  go  to  Visalia  direct.  On  the  way,  after  passing 
the  forks  of  the  road,  Ward  stopped  at  a  house,  and,  leaving 
Moore  and  Baker  in  the  buggy,  entered  and  remained  some 
ten  minutes.  The  defendant  and  one  Ridgway,  arrested  with 
him,  were  stopping  at  this  house.  After  leaving  the  house, 
Ward  turned  from  the  road,  and  affected  to  be  lost.  He  told 
his  passengers  to  go  to  some  trees,  and  he  would  drive  on  to 
see,  and  would  return  shortly.  Moore  and  Baker  walked  to 
the  trees,  where  they  were  met  by  two  men,  who,  presenting 
pistols,  commanded  them  to  hold  up  their  hands  and  give  up 
their  money.  This  assault  occurred  about  two  o'clock,  a.  m. 
Moore  recognized  Ridgway,  and  swore  that  in  size  and  gen- 
eral appearance  the  other  man  resembled  the  defendant.  It 
was  objected  that  this  evidence  of  the  acts  and  declarations 
of  Ward  was  inadmissible.  The  defendant  was  previously 
tried  and  convicted  of  an  assault  with  a  deadly  weapon,  un- 
der an  information  charging  an  assault  with  intent  to  commit 
murder,  and  on  appeal,  the  conviction  was  sustained  in  People 
v.  Bentley,  75  Cal.  407. 

W.  A.  Gray  and  Oregon  Sanders,  for  the  appellant. 

George  A.  Johnson,  attorney-general,  for  the  respondent. 

Foote,  C.  The  defendant  was  tried  and  convicted  of  an 
attempt  to  commit  robbery.  From  the  judgment  given  in  the 
premises,  and  an  order  refusing  a  new  trial,  he  appeals.  He 
contends  that  he  has  been  formerly  convicted  of  the  same 
offense,  which  is  alleged  to  be  a  bar  to  this  prosecution.  It 
was  attempted  in  his  behalf  to  introduce  evidence  to  show 
that  such  was  the  fact,  but  it  was  ruled  out  by  the  trial  court, 
and  exception  taken.  The  evidence  offered  tended  to  show 
that  he  had  been  convicted  of  an  assault  with  a  deadly 
weapon,  under  an  information  charging  an  assault  with  in- 
tent to  commit  murder.  It  is  plain  that  the  defendant  had 
not  formerly  been  convicted  of  an  offense  for  which  he  could 
have  been  or  was  tried  and  convicted  on  the  information 
charging  the  offense  of  which  he  here  stands  convicted.  "It 
is  believed  that  no  well-considered  case  can  be  found  where  a 
putting  in  jeopardy  for  one  act,"  or  a  conviction  for  one  act, 
"was  held  to  bar  a  prosecution  for  another  separate  and  dis- 
tinct one,  merely  because  they  were  so  closely  connected  in 
point  of  time  that  it  was  impossible  to  separate  the  evidence 
relating  to  them":  Teat  v.  State,  53  Miss.  439;  24  Am.  Rep. 
708.     According  to  the  testimony  in  this  case,  the  first  thing 
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done  by  the  defendant  and  hie  confederate  was  an  attempt  to 
intimidate  and  rob;  the  next  was  to  attack  with  a  deadly 
weapon.  It  cannot  be  the  law  that  a  man,  having  assaulted 
another  with  a  deadly  weapon,  and  having  also  attempted 
before  that  to  rob  him,  can  escape  punishment  for  the  attempt 
to  rob  because  of  conviction  for  assault  with  a  deadly  weapon. 
If  the  offenses  do  not  possess  the  same  elements,  although 
both  relate  to  the  same  transaction,  it  would  seem  that  both 
may  be  punished.  This  view  of  the  law  seems  to  have  been 
taken  by  the  supreme  court  of  this  state  in  the  case  of  People 
v.  Majors,  65  Cal.  138,  where  many  authorities  bearing  upon 
the  matter  in  hand  are  cited  and  discussed.  The  offense  of 
which  the  defendant  was  first  convicted  was  an  effort  to  injure 
the  person  of  the  prosecutor  with  a  deadly  weapon;  that  of 
which  he  was  last  convicted  was  an  attempt  to  take  away  the 
goods  of  the  prosecutor  from  his  person  by  intimidation  or 
violence.  The  essential  elements  of  the  two  offenses  are  not 
the  same. 

The  admissibility  of  the  evidence  of  Moore,  a  witness  for 
the  prosecution,  to  prove  a  conspiracy  to  commit  a  felony, 
which  was  objected  to  by  the  defendant,  but  allowed  by  the 
court  to  go  to  the  jury,  has  been  determined  heretofore  against 
the  defendant's  contention  in  the  case  of  People  v.  Bentley,  75 
Cal.  407,  where  the  facts  surrounding  the  transaction  are  fully 
stated. 

The  question  asked  Evans,  a  witness,  whether  George  Sevier 
lived  in  the  same  town  with  the  defendant  at  the  time  of  the 
alleged  attempt  to  commit  robbery,  was  immaterial.  It  was 
not  shown,  or  attempted  to  be  shown,  that  Sevier  was  any- 
where in  the  immediate  vicinity  of  Ridgway,  the  accomplice 
of  the  defendant,  on  the  night  when  the  offense  was  charged 
to  have  been  committed,  or  that  by  any  possibility  Sevier 
might  have  been  the  culprit  instead  of  the  defendant. 

The  testimony  of  R.  P.  Grant  as  to  the  character  of  the  de- 
fendant for  truth,  or  the  contrary,  was  admissible  in  impeach- 
ment of  the  defendant's  testimony.  The  witness  evidently 
knew  the  general  reputation  of  the  defendant  in  that  regard. 

The  defendant  emphatically  denied  all  complicity  or  knowl- 
edge of  the  offense  charged  against  him,  when  he  testified  in 
his  own  behalf.  The  cross-examination  to  which  he  was  sub- 
jected was  fairly  directed  to  the  rebuttal  of  the  entire  inno- 
cence which  he  thus  proclaimed,  and  was  legitimate  and 
proper.     There  does  not  appear  to  be  any  merit  in  the  defend- 
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ant's  points  made  upon  appeal,  and  we  advise  that  the  judg- 
ment and  order  be  affirmed. 

Belcher,  C.  C,  and  Hayne,  C,  concurred. 

The  Court.     For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 


Former  Acquittal  or  Conviction  as  a  Defense. — Where  defendant 
and  another,  with  a  common  design,  fired  two  simultaneous  shots,  which 
killed  G.  and  W.,  the  killing  of  each  was  a  distinct  crime,  and  an  acquittal 
of  the  defendant  for  the  murder  of  one  was  no  bar  to  a  trial  upon  an  indict- 
ment for  the  murder  of  the  other,  although  the  evidence  in  each  case  was 
the  same:  Teat  v.  State,  53  Miss.  439;  24  Am.  Rep.  708.  Neither  an  ac- 
quittal upon  an  indictment  for  larceny,  nor  a  conviction  upon  an  indictment 
for  receiving  stolen  goods,  is  a  bar  to  a  subsequent  indictment,  charging  the 
same  respondent  with  being  an  accessary  before  the  fact  to  the  stealing  of 
the  same  goods:  State  v.  Larkin,  49  N.  H.  36;  6  Am.  Rep.  456.  To  an 
indictment  for  an  attempt  to  produce  a  miscarriage,  an  acquittal  on  an  indict- 
ment for  the  murder  of  an  unborn  child  by  an  attempt  to  produce  a  miscar- 
riage is  no  bar:  State  v.  Elder,  65  Ind.  2S2;  32  Am.  Rep.  69.  Acquittal  as 
principal  in  a  murder  is  no  bar  to  an  indictment  as  accessary  before  the  fact 
in  the  same:  Slate  v.  Buzzell,  58  N.  H.  257;  42  Am.  Rep.  586.  An  acquittal 
of  arson  of  a  mill  is  a  bar  to  a  subsequent  prosecution  for  arson  of  account- 
books  at  the  same  time:  State  v.  Cohjatc,  31  Kan.  511;  47  Am.  Rep.  507. 
A  former  conviction  of  assault  and  battery  is  no  bar  to  an  indictment  for 
manslaughter,  where  the  injuries  resulted  in  death  after  the  former  convic- 
tion: State  v.  Lvttleficld,  70  Me.  452;  35  Am.  Rep.  335;  Curtis  v.  State,  22 
Tex.  App.  227;  58  Am.  Rep.  635;  Johnson  v.  State,  19  Tex.  App.  453;  53  Am. 
Rep.  385.  A  conviction  of  robbery  is  a  bar  to  a  subsequent  indictment 
founded  on  the  same  transaction  for  assault  with  intent  to  murder:  Wilcox 
v.  State,  6  Lea,  571 ;  40  Am.  Rep.  53.  Where  two  are  murdered  by  the  same  act, 
conviction  or  acquittal  as  to  one  does  not  bar  a  prosecution  as  to  the  other: 
People  v.  Majors,  65  Cal.  13S;  52  Am.  Rep.  295;  and  cases  therein  cited  and 
commented  upon.  Where  the  goods  of  two  different  owners  were  stolen  at 
the  same  time,  an  acquittal  on  an  indictment  for  stealing  the  goods  of  oue 
will  not  bar  an  indictment  for  stealing  the  goods  of  the  other:  Alexander  v. 
State,  21  Tex.  App.  406;  57  Am.  Rep.  617.  Acquittal  of  larceny  is  no  defense 
to  an  indictment  for  procuring  goods  by  false  pretenses:  Dominick  v.  State,  40 
Ala.  6S0;  91  Am.  Dec.  496.  Acquittal  for  adultery  is  not  a  bar  to  a  prose- 
cution for  fornication;  nor  is  an  acquittal  for  bigamy  a  bar  to  a  prosecution 
for  adultery;  nor  an  acquittal  for  larceny  a  bar  to  a  prosecution  for  obtaining 
money  under  false  pretenses;  nor  an  acquittal  for  rape  a  bar  to  a  prosecu- 
tion for  an  assault  to  commit  rape;  nor  an  acquittal  for  forgery  a  bar  to  a 
prosecution  for  uttering  a  forged  instrument;  nor  an  acquittal  of  larceny  a 
bar  to  a  prosecution  for  receiving  stolen  goods:  Extended  note  to  Roberts  v. 
Stale,  5S  Am.  Dec.  53S-549;  but  an  acquittal  of  murder  bars  a  prosecution 
for  manslaughter;  and  an  acquittal  of  robbery  bars  a  prosecution  for  larceny: 
Id.;  but  an  acquittal  of  burglary  may,  or  may  not,  bar  a  prosecution  for  lar- 
ceny, depending  upon  the  circumstances  of  each  particular  case;  and  so  also 
an  acquittal  or  conviction  under  liquor  laws  may,  or  may  not,  bar  a  second 
prosecution:  Id.  Several  offenses  may  be  committed  by  one  unlawful  act 
which  operates  on  several  objects;  and  each  offense  thus  committed  may  be 
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prosecuted  separately.  But  when  such  act  affects  only  one  object,  and  is 
charged  as  constituting  several  offenses,  each  of  which  is  a  degree,  or  an 
essential  element  of  the  other,  there  can  bo  but  one  prosecution:  Fox  v.  State, 
50  Ark.  528.  A  new  trial  for  one  convicted  of  manslaughter  is  not  a  bar  to 
conviction  for  murder  under  the  same  indictment:  Commonwealth  v.  Arnold, 
83  Ky.  1;  4  Am.  St.  Rep.  114,  and  note  117.  A  conviction  or  acquittal  in 
one  offense  is  a  bar  to  a  prosecution  in  another,  where  tho  offense  on  trial  is 
a  necessary  element  in  and  constitutes  an  essential  part  of  the  other:  State 
v.  Cross,  101  N.  C.  770;  9  Am.  St.  Rep.  53,  and  note  G9. 

Conspiracy,  Wuat  Acts  ark  Admissible  to  Prove  the  Crime:  McDon- 
ald v.  People,  126  111.  150;  9  Am.  St.  Rep.  547,  and  note  570;  Spies  v.  People, 
122  111.  1;  3  Am.  St.  Rep.  320,  and  note.  As  to  what  declarations  of  defend- 
ants are  admissible  in  a  prosecution  for  conspiracy,  see  note  to  Ben/ord  v. 
Sanner,  80  Am.  Dec.  550.  To  make  the  declarations  of  one  conspirator  evi- 
dence against  the  others,  they  must  be  made  in  furtherance  of  the  common 
desigu;  and  when  the  conspiracy  has  ended,  or  the  crime  conspired  has  been 
consummated,  the  admission  of  one,  in  the  absence  of  the  other  conspirators, 
affects  only  him  who  makes  it:  State  v.  Johnson,  40  Kan.  266. 

Impeachment  of  a  Witness  Testifying  on  his  Own  Behalf.  — A  pris- 
oner testifying  on  his  own  behalf  is  subject  to  impeachment  like  other  wit- 
nesses: State  v.  Clinton,  67  Mo.  3S0;  29  Am.  Rep.  506.  Where  defendant 
denied  that  at  a  certain  time  and  place  he  had  stated  that  he  was  insolvent, 
it  was  not  competent  to  contradict  him  by  showing  ho  had  made  such  a  state- 
ment; because  the  inquiry  was  collateral,  and  the  plaintiff  was  bound  by  the 
answer:  Hinton  v.  Pritchard,  98  N.  C.  355. 


[In  Bank.] 

Moritz  v.  Lavelle. 

[77  California,  10.] 

MiNrNG  Claim  —  Verbal  Agreement  to  Locate  —  Statute  of  Frauds 
—  Trust.  —  Agreement  to  locate  a  mining  claim  for  the  joint  benefit  of 
the  parties  need  not  be  in  writing  under  the  statute  of  frauds;  and  if,  in 
pursuance  of  a  verbal  agreement  to  that  effect,  one  of  the  parties  locates 
the  claim  in  his  own  name,  lie  will  hold  the  legal  title  to  the  interest  of 
the  other  in  trust  for  him. 

Mining  Claim  —  Action  to  Enforce  Trust  —  Citizenship  need  not  be 
Alleged. — Plaintiff  need  not  allege  citizenship  in  his  complaint,  in  an 
action  to  enforce  a  trust  in  a  mining  claim  located  by  the  defendant  in 
his  own  name  for  the  joint  benefit  of  both  parties. 

Pleading  —  Allegation  of  Performance  of  Conditions  on  Part  of 
Plaintiff.  —  Performance  of  conditions  on  the  part  of  the  plaintiff  is 
sufficiently  alleged  in  an  action  to  enforce  a  trust  in  a  mining  claim 
under  a  verbal  agreement  between  the  parties,  where  the  complaint 
states  "  that  plaintiff  has  performed  all  and  singular  his  agreements  and 
covenants  with  defendant." 

Action  to  enforce  a  trust  in  a  mining  claim,  and  to  compel 
the  defendant  to  execute  and  deliver  to  the  plaintiff  a  deed  to 
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an  undivided  one-half  interest  in  the  mine.    The  opinion  states 

the  facts. 

W.  A.  Gray  and  Oregon  Sanders,  for  the  appellant. 
W.  B.  Wallace,  for  the  respondent. 

Paterson,  J.  The  plaintiff  and  defendant  entered  into  a 
verbal  agreement  to  occupy  and  relocate  a  mine  in  Tulare 
County  for  their  joint  use  and  benefit.  The  plaintiff  promised 
to  pay  all  the  expenses  of  the  defendant,  and  furnish  him  with 
an  outfit  necessary  to  make  the  trip  from  Calaveras  County 
to  Tulare  County,  and  to  make  the  necessary  examination  of 
the  mine;  to  pay  the  defendant's  board  for  a  certain  time,  and 
furnish  him  with  provisions,  clothing,  and  blankets.  It  was 
agreed  that  if  the  mine  had  been  abandoned,  the  plaintiff 
should  join  the  defendant  at  the  mine,  and  assist  in  working 
the  same.  Pursuant  to  the  agreement,  the  plaintiff  furnished 
the  defendant  with  all  he  had  promised  to  furnish  him.  The 
defendant  visited  the  mine,  found  that  it  was  abandoned,  noti- 
fied the  plaintiff  of  the  fact,  and  the  plaintiff  joined  him  there- 
after at  the  mine.  The  parties  staked  off  the  mine,  erected 
the  necessary  monuments,  completed  the  relocation  of  the 
mine  by  placing  notices  of  relocation  thereon,  as  required  by 
law.  These  notices  were  signed  by  the  defendant  alone  as 
locator,  and  by  plaintiff  as  a  witness,  with  the  express  oral 
agreement  between  them  that,  in  consideration  of  the  agree- 
ment which  we  have  referred  to,  the  defendant  would  transfer 
and  deed  to  the  plaintiff  the  undivided  one-half  interest  in  and 
to  the  mine.  The  parties  thereafter  commenced  working  the 
mine,  and  the  plaintiff  demanded  a  transfer  to  him  of  the  un- 
divided one-half  interest  which  the  defendant  had  promised 
to  convey.  The  defendant  refused  to  make  a  conveyance  of 
any  interest,  and  denied  that  plaintiff  owned  any  interest 
therein,  and  forcibly  expelled  him  from  the  mine.  The  court 
below  gave  judgment  for  the  plaintiff  as  prayed  for,  namely, 
that  defendant  execute  and  deliver  to  the  plaintiff  a  deed 
transferring  the  undivided  one-half  interest  in  and  to  the 
mine. 

It  is  claimed  that  there  having  been  no  agreement  in 
writing,  and  no  such  part  performance  as  will  take  the  case 
out  of  the  statute  of  frauds,  the  contract  cannot  be  enforced. 
But  the  statute  of  frauds  has  no  application  in  cases  of  this 
kind:  In  Gore  v.  McBrayer,  18  Cal.  583,  Gore,  McBrayer,  and 
others  entered  into  an  oral  agreement  to  prospect  for  quartz. 
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The  court  there  held  that  the  statute  of  frauds,  which  requires 
an  instrument  in  writing  to  create  an  interest  in  land,  does  not 
apply  to  the  taking  up  of  mining  claims.  In  Sellembrc  v.  Put- 
nam, 30  Cal.  490,  it  was  held  that  where  mining  partners, 
under  a  verbal  agreement,  claim  and  develop  a  lode  upon  the 
land  of  another,  and  authorize  one  of  their  number  to  buy  the 
claim  for  the  benefit  of  all,  and  he  procures  a  deed  in  his  own 
name,  he  holds  the  legal  title  to  the  interest  of  his  partners  in 
trust  for  them.  Sec  also  Sandfoss  v.  Jones,  35  Cal.  487;  Ilir- 
bour  v.  Reeding,  3  Mont.  13;  Murley  v.  Ennis,  2  Col.  300;  Wei- 
land  v.  Iluber,  8  Nev.  203. 

It  was  not  necessary  for  the  plaintiff  to  allege  citizenship  in 
his  complaint:   Thompson  v.  Spray,  72  Cal.  528. 

The  complaint  alleges  "  that  plaintiff  has  performed  all  and 
singular  his  agreements  and  covenants  with  defendant."  This 
allegation  is  sufficient,  we  think,  as  to  the  performance  of  con- 
ditions on  his  part:  California  Steam  Nav.  Co.  v.  Wright,  6  Cal. 
258;  55  Am.  Dec.  511. 

The  demurrer  to  the  complaint,  therefore,  was  properly 
overruled,  and  the  plaintiff  was  entitled  to  judgment. 

Judgment  affirmed. 

Pleadino.  —  General  allegation  of  performance  by  plaintiff  of  conditions 
of  a  contract  is  sufficient,  under  the  California  statutes:  California  Steam 
Nav.  Co.  v.   WrigM,  6  Cal.  259;  G5  Am.  Dec.  511. 

Pleading  —  Complaint.  —  The  complaint  in  an  action  to  quiet  title  to  a 
mining  claim  which  does  not  show  on  its  face  that  it  i3  brought  under  sec- 
tion 2326  of  the  United  States  Revised  Statutes  is  not  defective  in  its  failing 
to  allege  that  the  plaintiff  13  a  citizen  of  the  United  States:  Thompson  v. 
Spray,  72  Cal.  528. 


[In  Bank.] 

Wallace  v.  Bentley. 

177  California,  19.1 

Agency  —  Contract  —  Personal  Liability  of  Agent.  —  Agent  is  not 
liable  as  a  principal  on  a  contract  signed  by  hiin  without  authority, 
unless  the  contract  contains  apt  words  to  charge  him  personally;  and  if 
he  is  not  liable  on  the  contract,  he  is  only  liable  in  an  action  to  recover 
money  paid  or  work  or  labor  performed  under  the  contract,  or  for  spe- 
cial damages  sustained  by  reason  of  the  wrong  in  assuming  to  act  with- 
out authority. 

Agency  —  False  Representations  by  Agent  of  Authority  —  Special 
Damages.  —  Agent  is  not  liable  for  special  damages  by  reason  of  false 
representations  of  authority  to  sell  certain  property,  on  account  of  which 
the  plaintiff  failed  to  negotiate  with  the  owner,  or  with  his  authorized 
agent,  and  thus  failed  to  obtain  the  property. 
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Action  to  recover  damages  by  reason  of  the  false  and  fraud- 
ulent representations  of  authority  by  defendants.  The  facts 
are  stated  in  the  opinion. 

Byron  Waters  and  William  G.  Webb,  for  the  appellant. 

Curtis,  Otis,  and  Connor,  for  the  respondents. 

Sharpstein,  J.  This  appeal  is  from  a  judgment  rendered 
in  favor  of  the  defendants,  after  sustaining  their  demurrer  to 
the  complaint  of  the  plaintiff,  and  his  failure  to  amend  within 
the  time  granted  for  that  purpose.  The  only  question  which 
we  have  to  determine  is,  Does  the  complaint  state  facts  suffi- 
cient to  constitute  a  cause  of  action?  That  is  the  sole  ground 
of  the  demurrer. 

The  complaint  states  that  on  the  eighteenth  day  of  March, 
1887,  one  Swan  Carlson  was  the  owner  of  a  certain  tract  of 
land  in  San  Bernardino  County,  together  with  ten  shares  of 
stock  of  the  Redlands  Water  Company,  and  that  on  that  day 
the  defendants  represented  to  the  plaintiff  that  they  were  the 
agents  of  said  owner,  authorized  and  empowered  to  sell  said 
property  for  the  sum  of  three  thousand  dollars,  for  which  sum 
said  owner  was  then  offering  to  sell  said  property.  Plaintiff 
was  willing  and  desirous  of  purchasing  said  property  at  that 
price,  and  relying  on  the  representations  of  the  defendants, 
and  having  no  knowledge  of  the  truth  or  falsity  of  such  repre- 
sentations, plaintiff  accepted  the  offer  of  defendants,  and  paid 
them  one  hundred  dollars  as  part  of  the  purchase  price  of  said 
property;  at  the  same  time  taking  from  them  an  instrument 
in  writing,  of  which  the  following  is  a  copy:  — 

"San  Bernardino,  Cal.,  March  18,  1887. 

"Received  from  J.  C.  Wallace  the  sum  of  one  hundred  dol- 
lars as  first  payment  upon  five  acres  in  lot  8,  block  H,  in  Red- 
lands,  the  purchase  price  of  which  is  three  thousand  dollars, 
payable  as  follows:  One  third  cash,  less  the  above-mentioned 
one  hundred  dollars;  the  balance  to  be  paid  on  or  before  two 
years,  with  interest  at  ten  per  cent  per  annum,  on  condition 
that  an  acceptable  title  and  abstract  be  furnished. 

"Bentley  and  Jeffrey,  Agents  for  S.  Carlson." 

The  plaintiff,  relying  on  the  truth  of  the  representations 
made  by  the  defendants,  did  not  seek  to  purchase  said  prop- 
erty from  any  other  agents,  nor  from  the  owner,  though  for 
two  weeks  afterward  said  property  could  have  been  bought  for 
said  above-mentioned  sum  from  a  duly  authorized  agent  of 
said  owner. 
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It  is  further  alleged  that  all  such  representations  of  the  de- 
fendants were  false,  and  that  they  had  no  authority  whatever 
from  the  owner  of  said  property  to  sell  or  negotiate  a  sale  of 
the  same,  or  any  part  thereof.  Plaintiff,  for  the  first  time,  on 
April  8,  1887,  discovered  that  such  representations  were  false. 
That  within  three  weeks  after  the  eighteenth  day  of  March, 
1887,  said  property  had  become  of  the  value  of  four  thousand 
dollars,  and  is  still  of  that  value.  That  the  owner  refused  to 
ratify  the  contract  made  between  defendants  and  plaintiff, 
and  about  the  first  of  April  sold  said  property  to  some  person 
other  than  plaintiff  for  the  sum  of  four  thousand  dollars. 
Plaintiff  has  at  all  times  been  ready  and  willing  to  comply 
with  his  part  of  the  said  contract  made  with  defendants. 
That  by  reason  of  the  false  and  fraudulent  representations  of 
defendants,  plaintiff  was  prevented  from  purchasing  said  prop- 
erty, to  his  damage  one  thousand  dollars,  for  which  sum  he 
demands  judgment  against  defendants. 

The  theory  of  the  pleader  evidently  was,  that  upon  the  facts 
alleged  the  liability  of  the  defendants  is  the  same  as  that  of 
the  owner  of  the  property  would  be  if  he  had  authorized  the 
defendants  to  sell  the  property,  and  then  after  they  had  sold 
it  he  had  sold  and  conveyed  it  to  some  one  else.  Had  that 
been  the  case,  he,  and  not  the  defendants,  would  have  been 
liable  for  the  damages  claimed  in  this  Case.  But  the  owner  is 
not  liable  on  the  contract,  because  the  defendants  had  no  au- 
thority from  him  to  make  it.  The  defendants  are  not  liable, 
unless  the  contract  contains  apt  words  to  charge  them  person- 
ally: Hall  v.  Crandall,  29  Cal.  568;  89  Am.  Dec.  64;  Lan- 
der v.  Castro,  43  Id.  497. 

If  not  liable  upon  the  contract  because  they  did  not  under- 
take to  contract  on  their  own  behalf,  the  plaintiff's  remedy 
against  the  defendants  "is  an  action  to  recover  the  money,  if 
any  has  been  paid  them,  or  the  value  of  the  work  or  labor,  if 
any  has  been  performed  for  him  under  the  supposed  contract, 
or  special  damages  resulting  to  the  plaintiff  by  reason  of  the 
defendant's  wrong  in  undertaking  to  act  for  another  without 
authority":  Hall  v.  Crandall,  supra.  This  action  is  not  for  the 
recovery  of  any  money  paid  by  the  plaintiff  to  the  defendants. 
And  the  only  attempt  to  allege  facts  entitling  the  plaintiff 
to  special  damages  is,  that  by  reason  of  the  representations  of 
the  defendants  he  was  prevented  from  purchasing  the  premises. 
But  the  facts  alleged  do  not  constitute  prevention.  The  plain- 
tiff had  the  same  right  after  negotiating  with  the  defendants 
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that  he  had  before  negotiating  with  them  to  negotiate  with  the 
owner  of  the  premises,  or  any  authorized  agent  of  his,  for  the 
purchase  of  the  property.  Plaintiff's  failure  to  do  so  was  not 
a  necessary  consequence  of  the  defendant's  representation  that 
they  had  authority  to  act  for  the  owner.  That  constituted  no 
legal  obstacle  to  his  doing  so.  The  facts  alleged  are  not,  in 
our  opinion,  sufficient  to  constitute  a  cause  of  action  on  any 
ground  upon  which  actions  are  maintainable  against  persons 
falsely  representing  themselves  as  agents  for  others.  That  an 
action  is  maintainable  against  one  who  obtains  anything  of 
value  by  such  false  representation,  we  do  not  doubt.  But  this 
action  is  not  for  the  recovery  of  anything  obtained  by  defend- 
ants from  plaintiff,  but  for  profits  which  he  might  have  made 
if  the  person  for  whom  the  defendants  had  assumed  to  act 
had  performed  the  agreement  which  defendants  without  au- 
thority made  in  his  name.  To  so  hold  would  be  to  hold  that 
defendants  were  liable  on  the  contract,  which  would  be  con- 
trary to  the  doctrine  of  all  the  decisions  on  the  subject  in  this 
state. 

Judgment  affirmed. 


Agency.  —  A  contract  is  void  when  not  binding  upon  the  principal  for 
want  of  authority  in  the  agent  to  make  it,  and  not  binding  on  the  agent  for 
want  of  apt  words  to  charge  him  personally;  and  agents  who  execute  con- 
tracts for  others  without  authority,  and  without  apt  words  to  charge  them- 
selves personally,  are  not  liable  on  such  contracts  as  contracting  parties: 
Hall  v.  C rand  all,  29  Cal.  567;  89  Am.  Dec.  G4,  and  note;  Duncan  v.  iWte, 
32  111.  532;  83  Am.  Dec.  293;  and  in  such  a  case  the  remedy  against  the  agent 
is  for  the  wrong  done  in  assuming  to  act  without  authority:  Duncan  v.  Niles, 
supra;  Lander  v.  Castro,  43  Cal.  501.  An  agent  is  liable  personally  on  con- 
tracts which  show  an  intention  to  bind  himself  personally:  Simonds  v.  Heard, 
23  Pick.  120;  34  Am.  Dec.  41;  Davis  v.  Burnett,  4  Jones,  71;  67  Am.  Dec. 
263.  But  the  contract  must  contain  apt  words,  to  charge  the  agent  as  such: 
Ogden  v.  Raymond,  22  Conn.  379;  58  Am.  Dec.  429. 

Agency  —  False  Representations.  —  One  who,  without  authority,  has 
assumed  to  act  as  the  agent  of  another,  and  as  such  agent  has  entered  into  a 
contract  in  the  name  of  the  principal  for  the  sale  of  the  property  of  such  as- 
sumed principal,  cannot  be  held  liable  on  the  contract  for  damages  for  breach 
thereof:  Senter  v.  Monroe,  77  Cal.  347. 
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[Ik  Bank.] 

Bull  v.  Coe. 

[77  California,  64.] 

Acknowledgment  of  Makried  Woman  to  Deed  Referring  to  Another 
Instrument  —  Duty  of  Notary.  —  Notary  who  takes  the  acknowledg- 
ment of  a  married  woman  to  a  deed  which  refers  to  another  instrument 
not  before  him,  for  the  conditions  upon  which  the  property  is  conveyed, 
is  not  required  to  make  her  acquainted  with  the  contents  of  such  instru- 
ment, but  does  his  whole  duty  if  he  makes  her  acquainted  with  the  con- 
tents of  tha  deed. 

Married  Woman  Delivering  Deed  to  Husband  to  Enable  Him  to 
Borrow  Money  —  Extent  of  Husband's  Authority.  —  Married 
woman  who  executes  a  deed  of  her  property,  and  delivers  it  to  her  hus- 
band for  the  purpose  of  enabling  him  to  borrow  money  from  the  grantee 
without  limiting  him  to  any  particular  amount,  thereby  authorizes  her 
husband  to  deliver  the  deed  to  the  grantee  for  such  an  amount  as  he 
may  see  fit. 

Partner's  Right  to  Sue  Co- partner  for  Money  Loaned  without  Set- 
tlement of  Partnership  Accounts.  —  One  partner  may  sue  another 
for  money  loaned,  without  a  settlement  of  the  partnership  accounts,  al- 
though the  borrower  intended  to  put  the  money  into  the  firm,  and  does 
put  it  into  the  firm.     The  loan  is  not  a  partnership  transaction. 

Mortgagee's  Right  to  Foreclose  as  to  One  of  Several  Pieces  of 
Property  Mortgaged  —  Waiver  of  Omitted  Security.  —  Mortgagee 
whose  loan  is  secured  by  mortgage  on  several  pieces  of  property  may 
foreclose  as  to  one  of  such  pieces,  thereby  waiving  his  security  upon  the 
omitted  portions,  if  he  does  not  seek  a  personal  judgment  against  the 
mortgagor. 

Surety  is  not  Discharged  by  Creditor's  Failure  to  Present  his 
Claim  against  the  estate  of  the  principal  debtor,  under  the  laws  of  Cali- 
fornia. 

Married  Woman  Who  Mortgages  her  Separate  Property  to  Secure 
Loan  to  her  Husband  is  Surety,  and  not  a  principal  debtor,  not- 
withstanding her  general  interest  as  a  wife  in  her  husband's  transac- 
tions. 
Release  of  Surety  by  Release  of  Principal  Debtor  is  New  Matter, 
and  must  be  pleaded  a3  such.  Nor  will  the  omission  be  supplied  by  the 
course  of  the  parties  at  the  trial,  unless  such  course  appears  clearly  and 
beyond  all  controversy. 
Presentation  of  Claim  against  Estate  of  Husband,  where  Claim  is 
Secured  by  Mortgage  of  Homestead  upon  Wife's  Separate  Prop- 
erty. —  Mortgagee  need  not  present  his  claim  against  the  husband's 
estate,  in  California,  if  he  waives  all  demands  against  the  estate,  where 
the  mortgage  to  secure  the  husband's  debt  is  of  a  homestead  upon  the 
separate  property  of  the  wife. 

Action  to  foreclose  a  mortgage.     The  opinion  states  the 
facts. 

Wells,  Van  Dyke,  and  Lee,  and  William  H.  Sharp,  for  the 
appellant. 
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Bicknell  and  White,  and  Chapman  and  Hcndrick,  for  the 
respondents. 

Hayne,  C.  Suit  to  foreclose  a  mortgage.  The  material 
facts  are  as  follows:  — 

Charles  L.  Strong,  John  0.  Earl,  and  Alpheus  Bull  agreed 
together  to  purchase  and  operate  a  certain  mine.  Each  was 
to  furnish  one  third  of  the  capital,  and  be  interested  in  that 
proportion.  Strong  had  no  money,  and  Bull  agreed  to  ad- 
vance his  share,  taking  as  security  a  mortgage  upon  a  piece 
of  real  property  of  which  Mrs.  Strong  was  the  owner,  and  upon 
which  a  homestead  had  been  declared,  and  taking  also  the 
title  to  the  mine  in  his  own  name  as  additional  security.  The 
mortgage  was  by  a  deed  absolute  in  form,  duly  signed  and 
acknowledged  by  the  Strongs.  The  terms  of  the  contract 
were  in  a  separate  paper  signed  by  Bull  only.  The  money 
was  advanced  by  Bull  as  required  from  time  to  time,  in  ac- 
cordance with  the  terms  of  his  contract.  After  a  time  the 
mine  proved  a  failure,  and. Strong  died.  The  defendant  Coe 
was  appointed  administrator  of  his  estate,  and  gave  notice  to 
the  creditors  to  present  their  claims.  Bull  did  not  present 
any  claim  against  the  estate,  but  commenced  his  action  of 
foreclosure  upon  the  property  mortgaged  by  Mrs.  Strong,  un- 
der section  1500  of  the  Code  of  Civil  Procedure.  The  court 
below  gave  judgment  for  the  defendants,  and  the  plaintiff 
appeals.  The  following  are  the  only  questions  which,  we 
think,  require  notice:  — 

1.  It  is  contended  that  there  was  no  proper  acknowledg- 
ment of  the  deed  by  Mrs.  Strong.  The  argument  is,  that  this 
deed  expressly  declares  that  the  property  is  conveyed  ''in 
trust,  the  conditions  of  which  are  stated  in  a  separate  instru- 
ment"; that  it  appears  from  the  evidence  that  this  separate 
instrument  was  not  signed  until  the  next  day,  and  that  there- 
fore its  contents  could  not  have  been  explained  to  her;  that 
where  one  contract  refers  to  another,  the  two  are  considered 
as  one;  and  that  therefore  she  was  not  made  acquainted  by 
the  notary  witli  the  contents  of  the  instrument,  as  the  law 
requires. 

We  are  not  prepared  to  say  that  the  certificate  of  the  notary 
can  be  contradicted  in  the  absence  of  proper  allegations  of 
fraud.  We  express  no  opinion  upon  that  point.  But  assum- 
ing in  favor  of  respondent  that  the  certificate  can  be  so  con- 
tradicted, we  nevertheless  do  not  think  the  point  well  taken. 
The  statute  requires   that  the   notary    shall    certify   that  he 
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"made  her  acquainted  with  the  contents  of  the  instrument": 
Civ.  Code,  sec.  1191.  What  instrument?  Manifestly  the  one 
which  the  married  woman  has  signed,  and  which  the  notary  has 
before  him.  It  would  be  absurd  to  say  that  he  is  to  explain 
the  contents  of  a  document  which  he  has  not  before  him,  and 
knows  nothing  about.  It  is  perfectly  true  that  for  certain 
purposes  two  instruments  which  refer  to  each  other  are  con- 
sidered as  one.  But  this  is  merely  a  fiction  of  law  which  is 
not  to  be  extended  to  a  case  like  this.  We  think  that  the 
notary  did  his  whole  duty  if  he  explained  that  the  instru- 
ment was  a  deed  of  the  property  to  the  grantee  named  therein, 
subject  to  the  conditions  appearing  in  the  document  referred 
to,  which  conditions  and  document  were  not  before  him.  Any 
other  construction  would  not  only  be  unwarranted  by  the  lan- 
guage of  the  statute,  but  would  be  dangerous  to  the  security 
of  business  transactions. 

2.  It  is  argued  that  Mrs.  Strong  never  authorized  the  mort- 
gage for  so  large  a  sum.  She  does  not  deny  that  she  executed 
and  acknowledged  the  deed.  Nor  does  she  deny  that  her  hus- 
band had  authority  to  deliver  it.  Her  answer  admits  that  the 
deed  was  given  to  secure  advances  to  the  amount  of  three 
thousand  dollars,  but  denies  that  it  was  given  for  any  other 
purpose.  The  husband,  therefore,  had  autnority  to  deliver 
the  deed.  Furthermore,  he  had  authority  to  deliver  it  "  in 
accordance  with  its  terms  and  manifest  purpose":  De  Arnaz 
v.  Escandon,  59  Cal.  489.  And  by  its  terms  it  was  a  convey- 
ance "  in  trust,  the  conditions  of  which  are  stated  in  a  separate 
instrument  in  hands  of  the  parties  of  the  first  part."  If  that 
separate  instrument  had  been  in  the  hands  of  the  parties  of 
the  first  part,  there  could  be  no  doubt  but  that  she  would  have 
been  bound  by  it,  whether  she  knew  its  contents  or  not.  It 
was  not,  in  fact,  signed  until  the  next  day.  Its  terms  appear 
to  have  been  agreed  upon  by  the  husband  and  Bull.  It  is  not 
pretended  that  there  ever  was  any  other  instrument  agreed 
upon  or  in  the  hands  of  the  parties  of  the  first  part,  or  that 
there  was  not  the  most  perfect  good  faith  on  the  part  of  Bull. 
Nor  is  any  imputation  expressly  made  upon  the  good  faith  of 
the  husband.  There  is  no  evidence  that  he  was  limited  to 
any  particular  amount.  Mrs.  Strong  does  not  say  that  she  so 
limited  him.  She  says:  "  I  never  pledged  the  ranch  myself 
for  any  such  amount.  I  was  never  informed  that  any  one 
else  had  until  I  was  writing  these  letters  for  information." 
This  is  not  inconsistent  with  the  fact  that  she  put  the  deed  in 
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the  hands  of  her  husband,  to  be  used  by  him  as  he  thought 
best,  or  without  inquiry  as  to  what  was  to  be  done  with  it. 
Under  the  circumstances,  we  think  that  Strong  was  the  osten- 
sible agent  of  his  wife. 

3.  It  is  contended  that  the  action  cannot  be  maintained 
because  there  was  no  settlement  of  the  partnership  accounts. 
The  court  finds  that  "the  entire  claim  of  plaintiff,  whatever 
may  be  its  amount  or  the  balance  due,  grows  out  of  the  pur- 
chase and  working  of  the  said  mine  by  the  said  Earl,  Bull, 
and  Strong,  as  mining  partners,  and  not  otherwise,  and  no  ac- 
counting was  ever  had  between  the  partners  during  the  life- 
time of  the  said  Strong,  nor  any  balance  struck  between  them." 
In  other  words,  the  court  found  that  the  loan  by  Bull  to  Strong 
was  a  partnership  transaction.  So  far  as  this  involves  a  con- 
clusion of  law,  the  conclusion  is  erroneous;  and  so  far  as  it  is 
a  finding  of  fact,  it  is  not  sustained  by  the  evidence. 

The  uncontradicted  evidence  shows  that  the  transaction  as 
to  the  loan  was  entirely  between  Strong  and  Bull.  Earl  had 
nothing  to  do  with  it.  Strong  had  obtained  information  con- 
cerning the  mine,  and  he  came  to  Earl  and  Bull  to  get  them 
to  go  in  with  him.  He  had  no  money  to  pay  for  his  share, 
and  he  borrowed  it  from  Bull,  giving  the  mortgage  above  men- 
tioned as  security.  The  character  of  the  transaction  is  not 
changed  by  the  fact  that  the  money  was  not  paid  down  at 
once,  but  was  advanced  by  Bull  as  required.  The  mortgage 
was  to  cover  future  advances,  and  the  transaction  was  purely 
and  simply  a  loan  from  Bull  to  Strong. 

It  is  well  settled  in  this  state,  as  elsewhere,  that  one  partner 
cannot  sue  another  upon  a  demand  arising  out  of  the  partner- 
ship transactions,  in  the  absence  of  a  settlement  of  the 
accounts.  But  by  the  terms  of  this  rule  it  does  not  apply 
where  the  transaction  is  not  a  partnership  matter.  And  it 
seems  plain  that  a  loan  from  one  partner  to  another  is  not  a 
partnership  transaction,  notwithstanding  the  fact  that  the 
borrower  intends  to  put  the  money  into  the  firm,  and  does  so. 
Accordingly,  it  is  well  settled  that  the  lender  in  such  a  case 
can  maintain  an  action  for  the  recovery  of  the  money,  although 
there  has  been  no  settlement  of  the  partnership  accounts: 
Currier  v.  Webster,  45  N.  H.  226;  Crater  v.  Bininger,  45  N.  Y. 
545;  Morgan  v.  Nunes,  54  Miss.  312,  313;  Scott  v.  Campbell, 
30  Ala.  728;  Origsby  v.  Nance,  3  Ala.,  N.  S.,  347,  351;  Terrill 
v.  Richards,  1  Nott  &  McC.  20. 

4.  The  title  to  the  mine  was  taken  in  the  name  of  Bull,  as 
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additional  security  for  the  loan.  And  it  is  argued  that  under 
the  provision  that  "  there  can  he  but  one  action  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any  right  secured  by  a 
mortgage"  (Code  Civ.  Proc,  sec.  726),  the  plaintiff  cannot 
foreclose  the  mortgage  upon  Mrs.  Strong's  property  without  at 
the  same  time  foreclosing  on  the  mine.  But  the  plaintiff  has 
commenced  only  one  action.  The  fact  that  he  has  omitted 
some  of  the  security  would,  under  the  decisions,  be  a  waiver 
of  the  mortgage  upon  the  omitted  portion:  Mascarel  v.  Raff  our, 
51  Cal.  242.  And  (aside  from  the  question  of  suretyship, 
which  is  considered  below)  the  mortgagee  is  free  to  make  such 
waiver  if  he  chooses.  The  chief  argument  of  the  respondent 
in  this  regard  is,  that  the  mortgaged  property  constitutes  a 
fund  which  must  first  be  exhausted  before  a  personal  judg- 
ment can  be  had  against  the  mortgagor.  And  this  proposi- 
tion seems  to  be  established  by  the  decisions:  See  Barllelt  v. 
Cottle,  63  Id.  366;  Biddle  v.  Brizzolara,  64  Id.  354.  But  the 
plaintiff  here  does  not  seek  a  personal  judgment  against  any 
one,  and  hence  the  rule  has  no  application. 

5.  It  is  contended  for  the  respondent  that  Mrs.  Strong  was 
a  mere  surety,  and  was  discharged  for  two  reasons:  — 

(a)  Because  no  claim  was  presented  against  the  estate  of 
the  principal  debtor.  If  we  assume  that  the  fact  of  suretyship 
sufficiently  appears,  the  point  is,  nevertheless,  not  well  taken. 
The  precise  point  was  decided  in  favor  of  the  appellant  in 
Sichel  v.  Carrillo,  42  Cal.  493.  The  only  argument  made  by 
respondent  in  this  regard  is,  that  the  decision  is  incorrect  in 
principle,  and  unsupported  by  authority.  But  to  this  we  can- 
not agree.  It  was  well  settled  in  this  state,  as  elsewhere,  that 
mere  delay  of  the  creditor  to  proceed  against  the  principal 
would  not  discharge  the  surety:  Humphreys  v.  Crane,  5  Id. 
173;  Kritzer  v.  Mills,  9  Id.  22,  23;  Hartman  v.  Burlingame,  9 
Id.  557;  Williams  v.  Covillaud,  10  Id.  419;  People  v.  Jenkins, 
17  Id.  500.  And  this  is  still  the  law:  Preston  v.  Hood,  64  Id. 
408;  Civ.  Code,  sec.  2823.  In  extension  of  this  principle,  it 
was  held  that  the  surety  was  not  discharged,  even  if  the  delay 
of  the  creditor  was  such  that  his  remedy  against  the  principal 
became  barred  by  limitation:  Whiting  v.  Clark,  17  Cal.  407. 
And  it  was  but  a  short  step  from  this  to  the  position  that  the 
loss  of  the  creditor's  remedy  against  the  estate  of  the  principal, 
by  non-action  as  to  presentation  of  the  claim,  did  not  discharge 
the  surety.  This  was  the  decision  in  Sichel  v.  Carrillo,  supra. 
And  the  point   has  been  ruled  the  same  way  in  other  states: 
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Johnson  v.  Planters'  Bank,  4  Smedes  &  M.  165;  43  Am.  Dec. 
480;  McBroon  v.  The  Governor,  etc.,  6  Port.  32;  Villarsv.  Palmer, 
67  111.  204;  and  see  Banks  v.  State,  62  Md.  88. 

(h)  It  is  claimed  that  the  surety  was  discharged  because 
the  plaintiff  in  his  complaint  in  this  action  expressly  released 
his  claim  against  the  estate  of  the  principal.  The  statement 
in  the  complaint  in  this  regard  is,  that  the  plaintiff  "hereby 
expressly  waives  all  recourse  against  any  of  the  property  or 
estate  of  said  Charles  L.  Strong,  deceased,  not  included  in  the 
aforesaid  deed,  and  he  relies  solely  on  his  lien  on  the  premises 
described  in  said  deed  for  the  repayment  of  his  said  advances." 
In  making  this  waiver,  the  learned  counsel  for  the  plaintiff 
must  have  proceeded  upon  the  theory  that  both  of  the  Strongs 
were  principal  debtors.  If,  however,  Strong  was  alone  the 
principal,  and  his  wife  was  the  sole  owner  of  the  property,  and 
was  a  mere  surety  for  him,  it  is  a  very  grave  question  whether 
she  was  not  discharged  by  this  act  of  the  plaintiff.  Was  she 
a  mere  surety?  There  can  be  no  doubt  but  that  the  debt  was 
the  debt  of  the  husband  alone.  The  complaint  expressly  alleges 
that  the  mortgage  was  given  to  secure  money  advanced  and 
to  be  advanced  "  to  and  for  account  of  said  Charles  L.  Strong." 
And  the  evidence  accords  with  this  allegation.  The  appellant 
says  in  his  reply  brief  that  "the  money  advanced  by  the 
plaintiff  was  as  much  for  her  benefit  as  that  of  her  husband." 
But  there  is  nothing  in  either  the  pleadings  or  the  evidence  to 
justify  this  remark.  The  only  possible  sense  in  which,  upon 
this  record,  she  can  be  said  to  have  been  interested  is  that  in 
which  every  wife  may  be  said  to  be  interested  in  her  hus- 
band's transactions;  and  it  is  hardly  necessary  to  say  that 
this  general  interest  does  not  make  her  separate  property 
liable  for  his  debts. 

The  debt  being  the  debt  of  the  husband  alone,  if  the  prop- 
erty mortgaged  was  the  separate  property  of  the  wife,  she  was 
a  surety  so  far  as  the  property  is  concerned:  Spear  v.  Ward,  20 
Cal.  674;  Hassey  v.  Wilke,  55  Id.  528.  The  court  finds  that  it 
was  her  separate  property;  and  while  the  evidence  upon  the 
question  is  meager,  we  cannot  say  from  the  record  that  the 
finding  of  fact  ought  not  to  stand.  The  difficulty  about 
the  defense  is,  that  it  is  not  pleaded.  The  release  of  a  surety 
by  discharge  of  the  principal  is  new  matter,  and  must  be 
pleaded:  Mulfordv.  EstudUlo,  23  Id.  100;  Bostwickv.  McEvoy, 
62  Id.  502,  503.  And  there  is  nothing  either  in  the  complaint 
or  in  Mrs.  Strong's  answer  which  states  either  that  she  was  a 
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surety,  or  that  the  property  was  her  separate  property.  From, 
some  of  the  phraseology  of  the  answer,  the  contrary  inference 
is  to  be  drawn.  Nor  can  it  be  said  that  the  cause  was  tried 
upon  the  theory  that  any  such  defense  was  set  up.  The  evi- 
dence as  to  the  ownership  of  the  property  may  have  come  in 
with  reference  to  the  homestead.  Wherever  the  course  of  the 
parties  at  the  trial  is  allowed  to  supply  omissions  in  pleading,, 
such  course  must  appear  clearly  and  be  beyond  all  controversy. 
This  defense,  therefore,  cannot  be  considered. 

6.  It  is  argued  that  there  was  a  valid  homestead  upon  the 
property,  and  that  for  this  reason  a  claim  ought  to  have  been 
presented  against  the  estate.  When  the  case  was  here  before,. 
we  were  of  opinion  that  the  case  of  Camp  v.  Grider,  62  Cal.  21, 
required  claims  upon  the  homestead  to  be  presented;  and  that 
it  made  no  difference  that  the  homestead  was  upon  the  sepa- 
rate property  of  the  survivor.  With  reference  to  the  latter 
proposition,  further  examination  and  reflection,  after  rehear- 
ing, have  convinced  us  that  we  erred,  and  that  the  fact  that 
the  homestead  was  upon  the  separate  property  of  the  survivor 
takes  it  out  of  the  rule  laid  down  in  Camp  v.  Grider.  Except 
for  the  homestead,  it  is  clear  that  the  separate  property  of  the 
survivor  is  not  a  part  of  the  estate  of  the  decedent,  and  that 
(all  demands  against  the  estate  being  waived)  it  is  not  neces- 
sary or  proper  to  present  a  mortgage  upon  such  separate  prop- 
erty as  a  claim  against  the  estate.  Now,  whatever  may  be  the- 
nature  of  the  interest  which  the  husband  acquired  in  his  wife's, 
separate  property  by  virtue  of  the  homestead,  it  vested  in  the 
wife  at  his  death:  Estate  of  Burdick,  76  Cal.  639.  It  was  not 
a  part  of  his  estate,  and  since  the  plaintiff  made  no  claim 
against  the  estate,  nor  against  property  which  was  a  part  of 
the  estate,  it  was  not  necessary  to  present  a  claim  to  the 
administrator.  See,  generally,  SJiadt  v.  Heppe,  45  Id.  437. 
We  think  the  somewhat  general  language  of  the  statute  is  not 
to  be  construed  so  as  to  cover  such  a  case. 

It  cannot  be  contended  that  the  failure  to  present  a  claim 
as  to  the  debt  extinguished  it,  and  that  the  lien,  being  a  mere 
ii  cident  to  the  debt,  expired  with  it.  Because,  although  a 
cla'm  which  is  not  presented  becomes  "barred,"  it  is  not 
''extinguished":  Whitmore  v.  San  Francisco  Savings  Union,  oO 
Cal.  149. 

No  question  as  to  the  rights  of  general  creditors  of  the 
estate  is  involved  here,  because  the  plaintiff,  having  waived 
all  claim  against  the  estate,  is  not  such  a  creditor.     And  we 
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desire  what  is  said  above  to  be  understood  with  reference  to 
the  precise  facts  of  the  case  before  us,  viz.,  where  the  home- 
stead is  upon  the  separate  property  of  the  survivor.  We 
neither  express  nor  intimate  any  opinion  as  to  what  would  be 
the  rule  where  the  homestead  is  upon  the  separate  property  of 
the  decedent,  or  upon  the  community  property. 

The  positions  as  to  the  power  of  the  court  to  grant  a  rehear- 
ing, and  the  sufficiency  of  the  order  granting  it,  do  not  require 
special  notice. 

We  therefore  advise  that  the  judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Foote,  C,  concurred. 

Belcher,  C.  C,  took  no  part  in  this  opinion. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  reversed,  and  cause  remanded  for 
a  new  trial. 

Rehearing  denied. 


Partnership  —  When  and  for  What  Grounds  Actions  mat  bk  Main- 
tained between  Partners:  See  extended  note  to  Course  v.  Prince,  12  Am. 
Dec.  649-651.  Partner  may  sue  his  copartner  before  settlement  for  destruc- 
tion, conversion,  or  injury  to  property  used  in  the  partnership  business: 
Ncwbij  v.  Harrell,  99  N.  C.  149;  6  Am.  St.  Rep.  503,  and  note  509.  A 
partner  may  sue  hi3  copartner  for  injuries  to  the  firm  business  through  dis- 
honest practices:  Boughner  v.  Black,  83  Ky.  521;  4  Am.  St.  Rep.  174,  and 
note  178. 

Married  Women  —  Acknowledgments,  Sufficiency  of,  in  General: 
See  extended  note  tp  Hughes  v.  Lane,  50  Am.  Dec.  444.  Acknowledgment 
of  deetl3  in  general:  See  extended  note  to  Livingston  v.  Kettelle,  41  Id.  168- 
184. 

Foreclosure  of  Mortgage.  —  Where  there  is  surety  for  debt  secured 
by  mortgage,  the  creditor  has  an  election,  of  which  he  cannot  be  deprived, 
whether  ho  shall  proceed  in  equity  upon  his  mortgage,  or  at  law  against  the 
debtor  or  surety:  Cull  urn  v.  Emanuel,  1  Ala.  23;  34  Am.  Dec.  757.  After  a 
complainant  in  a  foreclosure  suit  ha3  cljcted  to  pursue  his  remedy  in  the 
chancery  court  by  a  sale  of  the  mortgage  1  property,  he  has  submitted  his 
claims  to  the  equitable  remedy,  and  if  his  application  for  an  execution  to 
collect  the  reported  deficiency  on  such  sale  is  refused,  he  cannot  proceed  by 
suit  at  law  for  its  collection:  Shields  v.  Riopelle,  63  Mich.  458. 

Sureties  Discharged  by  Indulgence  to  Principal:  See  note  to  AT.  11. 
Saviwjs  Bank  v.  Colcord,  41  Am.  Dee.  6S5,  and  case.i  therein  cited;  Martin  v. 
Pope,  6  Ala.  532;  41  Am.  Dec.  66;  Johnson  v.  Planters'  Bank,  4  Smedes  & 
M.  165;  43  Am.  Dec.  4S0,  and  note;  Price  v.  Dime  Savings  Bank,  124  111. 
317;  7  Am.  St.  Rep.  367,  and  note;  First  National  Bank  v.  Gerke,  68  Md. 
449;  6  Am.  St.  Rep.  453,  and  extended  note  45S-460.  A  surety  is  not  dis- 
charged  by   creditor's   failure   to  present  claim   to  the  administrator  of  the 
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deceased  principal  within  tho  time  prescribed  by  law;  for  the  sureties  may, 
in  such  a  case,  compel  tho  presentment  of  the  claim  in  dne  time,  and  thus 
preserve  their  recourse  against  the  estate:  Johnson  v.  Planters'  Bank,  4 
Suicdes  i  M.  165;  43  Am.  Dec.  480.  As  a  general  rule,  the  contract  ot 
suretyship  is  an  original  undertaking,  and  tho  surety  is  bound  therein  to  the 
full  extent  of  the  liability  of  the  principal:  Philadelphia  etc.  R.  R.  Co.  v. 
Knight,  124  Pa.  St.  58. 

Circumstances  Which  Discharge  a  Surety,  as  Decided  by  Recent 
Cases.  —  It  is  well  settled  that  an  agreement  between  a  creditor  and  the 
principal  debtor  to  extend  tho  time  of  payment  for  a  definite  period  dis- 
charges the  surety,  when  such  agreement  is  made  without  his  consent,  even 
though  it  may  redound  to  the  surety's  benefit:  Stuart  v.  Lancaster,  84  Va. 
772.  Any  agreement  under  which  the  time  for  principal's  performance 
is  enlarged  or  extended,  without  the  surety's  consent,  releases  such  surety: 
Burson  v.  Amies,  83  Id.  445;  but  a  surety  on  a  note  who  makes  a  payment 
thereon  after  maturity,  and  indorses  thereon  an  extension  of  time  at  an  in- 
creased rate  of  interest,  does  not  thereby  make  himself  liable  as  a  principal 
debtor,  when  such  indorsement  was  made  at  the  instance  and  request  of  the 
principal  debtor:  Hayward  v.  Fullerton,  75  Iowa,  371;  compare  Legrand  v. 
Rixeij,  83  Va.  8G2. 

Plkdue  by  Wife  for  Debt  of  Husband.  —  When  a  man  and  wife  jointly 
make  a  note  in  satisfaction  of  a  debt  of  the  former,  barred  by  the  statute  of 
limitations,  and  the  wife  pledges  a  note,  payable  to  her,  as  security  therefor, 
she  cannot  withdraw  such  pledge,  except  in  like  manner  and  under  the  same 
circumstances  as  her  husband  might  do  so;  and  the  pledgee  may  enforce  the 
note  so  pledged  to  the  full  amount  of  the  joint  note,  although  such  joint 
note  is  not  founded  upon  a  sufficient  consideration:  EnoeliA  v.  Newton  Co 
Mich.  86. 


[In  Bank.] 

Carlton  v.  Williams. 

[77  California,  89.1 
Acknowledgment  Required  to  Lease  Executed  by  Married  Womam  — 
Acceptance  of  Rent  will  not  Validate  Instrument.  —  Lease  exe- 
cuted by  a  married  woman  must  be  acknowledged,  in  California,  in 
order  to  be  valid;  and  the  fact  that  she  accepts  rent  does  not  validate 
an  unacknowledged  lease,  but  at  most  creates  a  tenancy  terminable  by 
proper  notice. 

Action  of  ejectment.  Section  1093  of  the  Civil  Code  of 
California  provides  that  "no  estate  in  the  real  property  of  a 
married  woman  passes  by  any  grant  purporting  to  be  exe- 
cuted or  acknowledged  by  her,  unless  the  grant  or  instrument 
is  acknowledged  by  her  "  in  a  manner  prescribed. 

Collier  and  Mulford,  for  the  appellant. 
Hunsaker  and  Britt,  for  the  respondent. 
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Hayne,  C.  Action  of  ejectment.  The  defendant  claims 
the  right  to  the  possession  under  a  lease.  The  lease  was  from 
a  married  woman,  and  was  not  acknowledged.  The  argument 
is,  that  a  lease  by  a  married  woman  is  not  one  of  the  instru- 
ments which  are  required  to  be  acknowledged.  We  see  no 
merit  whatever  in  the  argument. 

The  fact  that  rent  was  accepted  did  not  validate  the  lease, 
but  at  most  created  a  tenancy  terminable  by  proper  notice; 
and  it  was  so  terminated. 

The  rindings  are  sufficient. 

We  therefore  advise  that  the  judgment  be  affirmed,  with 
fifty  dollars  damages. 

Foote,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  affirmed,  with  fifty  dollars  damages. 


Acknowledgment  by  Married  Woman:  See  extended  note  to  Living- 
ston v.  Kettelle,  41  Am.  Dec.  179,  ISO.  A  married  woman's  contracts  are 
absolutely  void,  unless  executed  in  conformity  to  the  statute:  Scott  v.  Battle, 
85  N.  C.  184;  39  Am.  Rep.  694;  Bresskr  v.  Kent,  61  111.  426;  14  Am.  Rep.  67; 
Love  v.  Watkins,  40  Cal.  547;  6  Am.  Rep.  624;  Maclay  v.  Love,  25  Cal.  367; 
85  Am.  Dec.  133;  Dankel  v.  Hunter,  61  Pa.  St.  3S2;  100  Am.  Dec.  651; 
Grapengether  v.  Fejervary,  9  Iowa,  163;  74  Am.  Dec.  336;  Morrison  v.  Wil- 
son, 13  Cal.  494;  73  Am.  Dec.  593;  Mason,  v.  Brock,  12  111.  273;  52  Am.  Dec. 
490;  James  v.  Fish,  9  Smedea  &  M.  144;  47  Am.  Dec.  Ill;  Watson  v.  Bailey, 
1  Binn.  470;  2  Am.  Dec.  462;  Evans  v.  Commonwealth,  4  Serg.  &  R.  272;  8 
Am.  Dec.  711;  Watson  v.  Mercer,  6  Serg.  &  R.  49;  9  Am.  Dec.  411;  C/tase's 
Cane,  1  Bland,  200;  17  Am.  Dec.  277;  Barnett  v.  Sliackleford,  6  J.  J.  Marsh. 
532;  22  Am.  Dec.  100;  Cam  v.  Haialey,  22  Fla.  317;  Warren  v.  Jones,  69 
Tex.  462;  Williams  v.  Cudd,  26  S.  C.  213;  4  Am.  St.  Rep.  714,  and  note 
718. 


[In  Bank.] 

Peek  v.  Peek. 

[77  California,  10').] 

Statute  of  Frauds  —  Marp.iage  does  not  Constitute  Part  Perform- 
ance. —  Marriage  is  not  of  itself  a  part  performance  of  a  verbal  agree- 
ment to  convey  real  property,  in  consideration  of  the  marriage,  sufficient 
to  take  the  case  out  of  the  statute  of  frauds. 

•Statute  of  Frauds  —  Possession  when  Part  Performance.  —  Possession 
does  not  constitute  a  part  performance  of  a  verbal  agreement  by  a  hus- 
band to  convey  real  property  to  the  wife,  in  consideration  of  the  contem- 
plated marriage,  sufficient  to  take  the  case  out  of  the  statute  of  frauds, 
where  the  wife  simply  resides  upon  the  property  with  her  husband. 
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Statute  of  Frauds — Verbal  Agreement  to  Convey  Real  Property 
Executed  in  Equity  on  Account  of  Fraud  —  Volunteer  without 
Notice.  — Equity  will  enforce  a  verbal  agreement  by  a  husband  to  con- 
vey real  property  to  the  wife,  in  consideration  of  the  contemplated  mar- 
riage, where  the  marriage  is  brought  about,  without  the  execution  of  the 
conveyance,  by  means  of  the  husband's  fraudulent  representations;  and 
the  agreement  may  bo  enforced  against  a  child  of  the  husband  by  a  for- 
mer marriage,  to  whom  the  husband  conveys  the  property  without  con- 
sideration, notwithstanding  the  child  was  innocent  of  the  fraud. 

Deed —  Debt  Due  from  Guardian  to  Ward,  when  not  a  Consideration. 
—  Money  winch  a  father  owes  his  child  as  guardian  does  not  constitute 
a  consideration  for  a  deed  from  the  father  to  the  child,  so  as  to  make  the 
child  a  purchaser  for  value,  and  not  a  volunteer,  in  the  absence  of  any 
consent  by  the  child  or  sanction  by  the  probate  court  to  such  an  appli- 
cation of  the  debt. 

Deed  —  Moral  Obligation  does  not  Constitute  Valuable  Considera- 
tion. —  Promise  by  a  father  to  the  mother  on  her  death-bed  that  their 
child  should  have  certain  property  creates  a  mere  moral  obligation,  and 
does  not  constitute  a  valuable  consideration  for  a  deed  of  the  property 
from  the  father  to  the  child. 

Resulting  Trust  in  Favor  of  One  Who  Advances  Part  of  Purchase 
Price  —  Interest  of  Heir  is  not  Consideration  for  Deed  of  Entire 
Tract. — -Trust  results  to  a  mother  who  furnishes  a  portion  of  the 
purchase  price  of  land,  the  title  to  which  is  taken  in  the  name  of  the 
father,  to  an  extent  corresponding  to  the  proportion  of  the  price  fur- 
nished by  her,  and  the  child  can  claim  as  her  heir;  but  the  child's  inter- 
est as  heir  is  not  a  consideration  for  a  deed  of  the  entire  property  from 
the  father  to  the  child. 

Action  of  ejectment.     The  facts  are  stated  in  the  opinion. 

Rowell  and  Roivell,  Harris  and  Allen,  and  Wells,  Van  Dyke, 
and  Lee,  for  the  appellant. 

//.  C.  Rolf,  for  the  respondent. 

Hayne,  C.  Ejectment,  with  a  cross-complaint  by  defend- 
ant praying  for  a  conveyance  of  the  legal  title.  The  facts  are  as 
follows:  One  L.  R.  Peek  orally  promised  the  defendant  that  if 
she  would  marry  him  he  would,  on  or  before  the  marriage, 
convey  to  her  the  property  in  controversy.  She  relied  upon 
this  promise,  and  married  him  "for  no  other  reason  or  con- 
sideration." 

The  conveyance  was  not  made.  lie  put  it  off  by  excuses 
and  protestations,  and  on  the  morning  of  the  marriage,  with- 
out the  knowledge  of  defendant,  conveyed  the  property  to  his 
son  by  a  former  marriage,  who  was  then  a  boy  about  ten  years 
old.  The  marriage  with  defendant  did  not  prove  a  happy  one, 
and  after  a  year's  residence  upon  the  property.  Peek  deserted 
the  defendant,  and  the  son,  Lee  Peek,  brought   the  present  ac- 
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tion  to  recover  possession  of  the  property.  The  court  below 
gave  judgment  for  the  plaintiff,  and  the  defendant  appeals. 

The  foundation  of  the  defendant's  claim  being  the  promise 
of  L.  R.  Peek,  the  first  question  to  be  considered  is  whether 
such  promise  was  of  any  validity.  It  is  clear  that  it  was 
within  the  statute  of  frauds.  But  it  is  contended  that  there 
was  such  part  performance  and  fraud  as  would  induce  a 
court  of  equity  to  give  relief,  notwithstanding  the  statute. 

We  think  that  if  the  actual  fraud  of  L.  R.  Peek  be  left 
out  of  view,  there  was  no  such  part  performance  as  would  take 
the  case  out  of  the  statute.  There  may  undoubtedly  be  cases 
of  a  part  performance  of  oral  antenuptial  agreements  sufficient 
to  warrant  their  enforcement  in  equity:  See  Neale  v.  Neale,  9 
Wall.  1.  But  it  seems  to  be  generally  agreed  that  the  mar- 
riage alone  does  not  amount  to  such  part  performance:  See 
Atherly  on  Marriage,  90;  Browne  on  Statute  of  Frauds,  4th 
ed.,  sec.  459;  Henry  v.  Henry,  27  Ohio  St.  121.  With  reference 
to  this  subject,  Story  says:  "  The  subsequent  marriage  is  not 
deemed  a  part  performance,  taking  the  case  out  of  the  statute, 
contrary  to  the  rule  which  prevails  in  other  cases  of  contract. 
In  this  respect  it  is  always  treated  as  a  peculiar  case  standing 
on  its  own  grounds":  1  Story's  Eq.  Jur.,  sec.  7G8.  Nor  does 
the  fact  that  the  defendant  resided  with  her  husband  upon  the 
property  make  any  difference.  The  reason  assigned  for  hold- 
ing possession  to  be  part  performance  is,  that  unless  validity 
be  given  to  the  agreement  the  vendee  would  be  a  trespasser. 
But  it  is  manifest  that  this  reason  would  not  apply  where  the 
vendor  was  the  husband,  and  the  vendee  the  wife,  living  with 
him  upon  the  property.  The  possession  which  is  referred  to 
by  the  cases  which  hold  it  to  be  sufficient  part  performance  is 
a  possession  exclusive  of  the  vendor:  Browne  on  Statute  of 
Frauds,  4th  ed.,  sec.  474. 

But  the  fact  that  the  marriage  was  brought  about  by  the 
actual  fraud  of  L.  R.  Peek  seems  to  us  to  make  a  difference. 
There  can  be  little  doubt  upon  the  record  that  there  was  actual 
fraud  on  his  part.  He  denies  that  he  made  any  promise  to 
convey  the  property  in  controversy.  But  the  court  finds  that 
he  did  make  it,  and  taking  this  to  be  the  fact,  we  think  that 
the  defendant's  account,  as  to  the  time  of  the  promise  and  of 
the  reason  she  married  him  without  the  conveyance,  must  be 
accepted  as  the  true  one.  According  to  her  testimony,  the 
promise  was  repeated  up  to  the  time  of  the  marriage,  and  she 
was  induced  to  have  the  ceremony  performed  before  the  eon- 
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vcyance  was  executed  by  means  of  excuses  and  protestations 
which  must  have  been  made  for  the  purposes  of  deceiving  her. 
On  the  day  before  the  marriage  he  pretended  that  he  was  going 
to  have  the  deed  executed  at  once.  He  said  to  the  defendant: 
"  The  officers  are  in  town  that  are  required  to  draw  up  the 
papers.  Come  to-night  and  I  will  have  the  place  deeded  to  you, 
and  the  fifteen  thousand  dollars  put  in  your  name.  He  left 
me  in  the  hotel,  and  in  a  few  minutes  he  came  and  told  me 
that  Mr.  Frank  McKenny  was  out  of  town,  and  it  could  not  be 
attended  to  that  evening."'  The  next  day  "  he  said  he  would 
have  the  deeds  drawn,  and  he  went  up  and  said  that  they 
were  all  busy  at  the  court-house,  and  he  couldn't  have  it  done 
at  that  time,  and  he  called  on  me  again  with  the  same  story,— 
that  the  gentlemen  at  the  court-house  were  busy,  and  that  he 
could  not  have  the  deeds  fixed,  and  that  I  could  rest  con- 
tented." He,  however,  succeeded  in  inducing  the  defendant 
to  marry  him  that  evening,  by  protesting  that  the  papers 
should  be  executed  as  soon  as  practicable.  After  the  marriage 
he  kept  up  for  a  short  time  the  pretense  that  he  was  going  to 
fulfill  his  promise,  but  never  did  so. 

It  seems  clear  that  he  never  intended  to  have  the  deed  exe- 
cuted. The  story  that  he  could  not  have  it  done  because  the 
officers  at  the  court-house  were  busy  is  ridiculous.  On  the 
very  day  that  he  was  making  this  excuse,  he  got  a  deed  exe- 
cuted, conveying  the  property  to  his  son.  And  the  fact  that 
he  induced  the  defendant  to  marry  him  by  promising  to  con- 
vey the  property  to  her,  when  at  that  very  time  he  was  convey- 
ing it  to  somebody  else,  seems  conclusive  as  to  his  fraudulent 
intent.  We  think,  therefore,  that  the  conclusion  of  the  court 
below,  that  the  deed  was  not  made  u  with  any  fraudulent  in- 
tent whatever,"  is  not  sustained  by  the  facts. 

This  fraud  on  the  part  of  L.  R.  Peek,  by  which  he  induced 
the  defendant  to  irretrievably  change  her  condition,  seems  to 
us  to  be  ground  for  relief  in  equity.  It  has  been  laid  down 
that  if  the  agreement  was  intended  to  be  reduced  to  writing, 
but  was  prevented  from  being  so  by  the  fraudulent  contrivance 
of  the  part}'  to  be  bound  by  it,  equity  will  compel  its  specific 
performance;:  1  Story's  Eq.  Jur.,  see.  768;  Atherly  on  Mar- 
riage, 85.  And  the  recent  case  of  Green  v.  Green,  34  Kan.  740, 
55  Am.  Rep.  256,  is  exactly  in  point.  In  that  case  a  widow, 
owning  160  acres  of  land,  orally  promised  a  man  that  if  he 
would  marry  her  she  would  devote  the  proceeds  of  the  land  to 
their  joint  support.     Reiving  upon  this  promise  he  married 
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her,  but  subsequently  ascertained  that  on  the  eve  of  the  mar- 
riage she  had  conveyed  the  property  to  her  children  by  former 
marriage,  "in  consideration  of  love  and  affection."  The  court 
held  that  he  could  maintain  an  action  to  have  the  deed  set 
aside  on  the  ground  of  fraud.  Compare  also  Petty  v.  Petty,  4 
B.  Mon.  215;  39  Am.  Dec.  501. 

We  do  not  say  that  the  mere  fraudulent  omission  to  have 
an  agreement  reduced  to  writing  would  of  itself  be  ground  for 
specifically  enforcing  the  agreement.  But  where  the  fraudu- 
lent contrivance  induces  an  irretrievable  change  of  position, 
equity  will  enforce  the  agreement.  And  the  marriage  brought 
about  by  the  fraudulent  contrivance  is  a  change  of  position 
within  the  meaning  of  the  rule.  In  Glass  v.  Hulbert,  102  Mass. 
24,  3  Am.  Rep.  418,  in  reasoning  upon  somewhat  different 
facts,  to  the  conclusion  that,  in  order  to  be  ground  for  the  en- 
forcement of  the  oral  contract,  the  fraudulent  contrivance 
must  have  induced  some  irretrievable  change  of  position,  the 
court  said:  "The  cases  most  frequently  referred  to  are  those 
arising  out  of  agreements  for  marriage  settlements.  In  such 
cases  the  marriage,  although  not  regarded  as  a  part  perform- 
ance of  the  agreement  for  a  marriage  settlement,  is  such  an 
irretrievable  change  of  situation,  that  if  procured  by  artifice, 
upon  the  faith  that  the  settlement  had  been  made,  or  the  as- 
surance that  it  would  be  executed,  the  other  party  is  held  to 
make  good  the  agreement,  and  not  permitted  to  defeat  it  by 
pleading  the  statute."  This,  we  think,  is  a  correct  statement 
of  the  law. 

It  is  argued,  however,  that  the  plaintiff  knew  nothing  of  the 
fraud,  and  therefore  is  not  affected  by  it.  But  it  is  very  clear 
that  a  mere  volunteer,  however  innocent,  cannot  retain  the 
fruits  of  the  fraud.  And  we  think  that  with  reference  to  at 
least  a  portion  of  the  property,  the  plaintiff  was  a  mere  volun- 
teer. There  are  two  grounds  upon  which  it  is  urged  that  he 
was  a  purchaser  for  valuable  consideration.  In  the  first  place, 
it  is  said  that  his  fattier  was  his  guardian,  and  as  such  owed 
the  plaintiff  a  balance  of  $148,  and  that  this  sum  was  part  of 
the  consideration  of  the  deed.  But  there  was  no  consent  of  the 
ward  to  such  an  application  of  the  sum  due  him.  His  testi- 
mony is  as  follows:  "  I  never  paid  my  papa  any  money  for  the 
deed  that  he  showed  me.  I  do  not  know  anything  about  how 
much  money  was  mentioned  in  the  deed  as  being  the  consid- 
tion  for  it.  I  never  knew  anything  about  that.  Nothing  of 
that   kind   passed    between   us.     No   property,   or    money,   or 
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anything.  I  did  not  have  any  property  at  that  time  to  give 
him.  If  I  had  any,  I  didn't  know  it."  So  that,  even  if  the 
ward  could  have  consented  to  such  an  appropriation  of  his 
funds,  without  the  sanction  of  the  probate  court,  there  was  no 
such  consent.  Nor  was  there  any  sanction  of  the  probate 
court.  It  may  be  that  upon  a  proper  settlement  of  the  guar- 
dian's accounts  a  much  larger  sum  will  be  found  to  be  due 
from  him.  He  cannot  get  rid  of  liability  to  his  ward  in  that 
way. 

In  the  next  place,  it  is  said  that  L.  R.  Peek  promised  his 
first  wife,  upon  her  death-bed,  that  the  son  should  have  the 
property.  But  it  is  clear  that  such  promise  was  a  mere  moral, 
and  not  a  valuable,  consideration.  It  did  not  prevent  the 
plaintiff  from  being  a  volunteer:  See,  generally,  Lloyd  v.  Ful- 
ton, 91  U.  S.  484,  485. 

Finally,  it  is  argued  that  the  first  wife  furnished  half  of  the 
money  with  which  the  property  was  purchased,  and  that  a 
trust  resulted  to  her  in  consequence.  This  was  the  view  taken 
by  the  trial  court.  But  conceding  that  a  trust  did  result,  it 
did  not  affect  the  whole  property,  but  at  most  only  a  por- 
tion corresponding  to  the  proportion  of  the  price  which  she 
furnished.  And  the  portion  which  it  did  affect  was  in  no 
sense  a  consideration  for  the  deed  which  is  involved  here. 
Upon  the  theory  that  a  trust  resulted  to  the  first  wife,  the 
plaintiff  must  claim  as  her  successor  in  interest.  It  does  not 
appear  that  she  left  a  valid  will  in  his  favor,  and  if  not,  he 
could  succeed  to  a  portion  only  of  her  interest.  Furthermore, 
it  might  possibly  become  a  question  as  to  whether  the  defend- 
ant took  with  notice  of  the  son's  equitable  interest,  and  as  to 
how  she  would  be  affected  thereby.  These  latter  questions 
have  not  been  argued,  and  we  think  they  should  be  left  open 
upon  the  retrial. 

It  is  deserving  of  serious  consideration  whether  L.  R.  Peek, 
who  was  a  party  to  the  contract  which  the  defendant  relies 
upon,  should  not  have  been  joined  as  a  party  to  the  cross-suit. 
But  the  objection  as  to  his  non-joinder  as  a  defendant  to  the 
cross-complaint  was  not  taken  by  demurrer,  and  is  not  argued 
in  the  respondent's  brief,  and  for  these  reasons  we  express  no 
opinion  concerning  it. 

We  therefore  advise  that  the  judgment  and  order  denying  a 
new  trial  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Belcher,  C.  C,  and  Foote,  C,  concurred. 
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The  Court.  For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Statute  of  Frauds.  —  Marriage  does  not  take  out  of  the  statute  of  frauds 
a  parol  agreement  to  convey  lands  in  consideration  of  the  marriage:  Welch  v. 
Whelpley,  62  Mich.  15;  4  Am.  St.  Rep.  810.  Compare  Green  v.  Green,  34 
Kan.  740;  55  Am.  Rep.  256. 

Statute  of  Frauds  —  Part  Performance  —  Possession.  —  Possession 
before  a  parol  agreement  of  lease  for  seven  years,  and  continued  afterwards, 
is  too  doubtful  in  its  nature  to  be  considered  as  part  performance,  so  a3  to 
take  the  case  out  of  the  statute  of  frauds:  Jones  v.  Peter  man,  3  Serg.  &  R. 
543;  8  Am.  Dec.  672.  Compare  Gicens  v.  Caldcr,  2  Desaus.  Eq.  172;  2  Am. 
Dec.  6S6.  Parol  sale  of  land,  accompanied  by  possession,  passed  title  aa 
valid  as  though  it  were  by  written  conveyance,  in  Texas,  before  the  adop- 
tion of  the  statute  of  frauds  in  that  state:  Briscoe  v.  Bronaugh,  1  Tex.  326; 
46  Am.  Dec.  108.  Possession  taken  by  a  purchaser  under  agreement  for  the 
sale  of  lands,  at  a  time  when  the  seller  had  no  control  over  them,  is  not  such 
part  performance  of  the  agreement  as  will  take  it  out  of  the  operation  of  the 
statute  of  frauds:  Osbom  v.  Phelps,  19  Conn.  63;  48  Am.  Dec.  133.  Compare 
Rankin  v.  Simpson,  19  Pa.  St.  471;  57  Am.  Dec.  668.  Where  land  of  which 
the  owner  was  in  possession  was  sold  under  a  judgment  against  him,  and  a 
sheriff's  deed  executed  to  the  purchaser,  but  it  was  subsequently  orally 
agreed  between  the  parties  that  if  the  owner  would  pay  the  judgment  against 
him  he  should  retain  his  land,  and  the  purchaser  would  reconvcy  to  him, 
and  he  paid  the  judgment,  and  continued  in  possession,  but  no  reconveyance 
was  made,  such  continued  possession  will  be  held  to  refer  to  the  oral  con- 
tract, raid,  together  with  the  performance  of  the  latter  by  the  owner,  will  be 
sufficient  to  take  the  transaction  out  of  the  operation  of  the  statute  of  frauds: 
Simmons  v.  Headlee,  91  Mo.  4S2. 

Fraudulent  Conveyances.  —  A  mortgage  secretly  entered  into  by  an 
intended  husband  in  contemplation  of  marriage,  and  to  defeat  the  intended 
wife's  rights  of  dower  and  homestead,  13  void:  Kelley  v.  McGrath,  70  Ala.  75; 
45  Am.  Rep.  75;  Hamilton  v.  Smith,  57  Iowa,  15;  42  Am.  Rep.  39;  Petty  v. 
Petty,  4  B.  Mon.  215;  39  Am.  Dec.  501,  and  note  505;  Thayer  v.  Thayer,  14 
Vt.  107;  39  Am.  Dec.  211,  and  extended  note  218-220;  see  also  Tyler  v. 
Tyler,  126  111.  525;  9  Am.  St.  Rep.  642,  and  note  649.  But  a  voluntary  con- 
veyance by  a  father  to  his  children  on  the  eve  of  marriage,  though  made 
without  the  knowledge  or  consent  of  his  intended  wife,  is  not  fraudulent  aa 
to  her,  where  his  intention  is  to  provide  for  the  children,  and  not  to  defraud 
the  wife:  Fennessey  v.  Fennessey,  84  Ky.  519;  4  Am.  St.  Rep.  210,  and  note 
215. 

Consideration.  —  A  mere  moral  obligation  or  duty  as  an  executed  con- 
sideration is  not  sufficient  as  such  to  support  a  subsequent  express  promise: 
Freeman  v.  Robinson,  38  N.  J.  L.  383;  20  Am.  Rep.  399. 

Resulting  Trusts,  when  and  under  What  Circumstances  Arise: 
Reynolds  v.  Sumner,  126  111.  5S;  9  Am.  St.  Rep.  523,  and  note  530. 
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Judgment  —  Contempt  —  Collateral  ArrACK  on  Habeas  Corpus.  —  At- 
tack by  habeas  corpus  upon  the  judgment  of  a  court  committing  the  pris- 
oner for  contempt  is  subject  to  the  rules  applicable  to  collateral  assaults 
upon  judgments  in  other  cases. 

Judgment  —  Conclusiveness  of  Record  on  Collateral  Ati-ack. — Rec- 
ord of  a  court,  acting  within  its  jurisdiction,  must  be  considered  as  con- 
clusively speaking  the  truth,  until  set  aside  or  vacated  in  a  direct 
proceeding.     No  evidence  can  be  received  to  contradict  it  collaterally. 

Judgment  —  Adjudication  of  Existence  of  Fact  Necessary  to  Give 
Jurisdiction  —  Conclusiveness  on  Collateral  Attack. — Judgment 
record  is  conclusive  evidence  of  jurisdiction,  until  set  aside  or  reversed 
in  a  direct  proceeding,  when  the  jurisdiction  of  the  court  depends  on  the 
existence  of  a  litigated  fact,  which  is  adjudged  to  exist. 

Judgment  —  Conclusiveness  of  Adjudication  in  Collateral  Proceed- 
ing as  to  Due  Service  of  Process  Necessary  to  Give  Jurisdiction. 
—  Adjudication  by  court  that  process  necessary  to  give  it  jurisdiction 
was  duly  served  is  conclusive  in  a  collateral  proceeding.  If  the  process, 
or  the  manner  in  which  it  was  served,  is  irregular,  the  jurisdictional  in- 
firmity can  be  cured  ouly  by  some  proceeding  in  the  court  where  the 
action  is  pending,  or  by  appeal. 

Contempt  —  Habeas  Corpus  —  Officer's  Failure  to  Produce  Body  of 
Prisoner  —  Affidavit  —  Order  to  Show  Cause.  —  Officer's  failure  to 
produce  the  body  of  the  prisoner,  in  obedience  to  a  writ  of  habeas  coi-pun, 
when  he  has  the  power  to  do  so,  is  a  contempt  committed  in  the  face  of 
the  court,  and  no  affidavit  of  the  facts  or  order  to  show  cause  is  neces- 
sary to  authorize  the  court  to  commit  him. 

Habeas  corpus.  The  petitioner,  George  H.  Sternes,  was 
confined  in  the  county  jail  of  Nevada  County,  under  a  com- 
mitment for  contempt.  It  was  stipulated  that  the  facts  set 
forth  in  the  petition  for  the  writ  could  be  proved  by  evidence 
on  the  part  of  the  prisoner;  but  it  was  objected  that  evidence 
of  such  facts  was  incompetent  and  inadmissible  to  contradict 
the  recitals  in  the  return.  It  appeared,  from  the  petition, 
that  Sternes  was  a  deputy  sheriff  for  Yuba  County.  On  April 
4,  1883,  a  warrant  of  attachment  was  issued  out  of  the  supe- 
rior court  of  Yuba  County  for  the  arrest  of  one  Ah  Fong,  for 
an  alleged  contempt  of  court.  On  the  same  day,  Sternes  ar- 
rested Ah  Fong  in  Nevada  County,  and  delivered  him  into 
the  custody  of  one  W.  H.  Lee,  who  was  present  assisting  in 
the  arrest,  with  directions  to  Lee  to  take  Ah  Fong  to  the 
county  of  Yuba,  and  there  deliver  him  into  the  hands  of  the 
sheriff  of  that  county.  A  writ  of  habeas  corpus  was  after- 
wards issued  out  of  the  superior  court  of  Nevada  County,  di- 
rected to  John  Doe,  and  commanding  him   that  he   have  the 


252  Ex    PARTE    STERNE8.  [Cal. 

body  of  Ah  Fong,  together  with  the  cause  of  detention,  before 
said  court  at  a  time  specified.  On  April  5th,  the  sheriff  of 
Nevada  County  served  a  copy  of  the  writ,  but  not  the  origi- 
nal, upon  Sternes.  At  the  time  the  writ  was  issued,  Ah  Fong 
was  in  the  custody  of  Lee,  in  the  county  of  Yuba;  and  at  the 
time  of  the  service  of  the  writ  upon  Sternes,  Ah  Fong  was  in 
the  custody  of  the  sheriff  of  that  county.  After  the  service 
of  the  writ,  Sternes  demanded  the  prisoner  from  the  sheriff, 
that  he  might  comply  with  the  command  of  the  court;  but 
the  sheriff  refused,  and  still  refuses,  to  deliver  up  the  prisoner. 
On  the  return  of  the  writ,  after  hearing  evidence,  Sternes  was 
adjudged  guilty  of  contempt  in  failing  to  produce  the  body 
of  Ah  Fong,  and  was  fined  one  hundred  dollars,  and  ordered 
imprisoned  until  the  fine  should  be  paid,  at  the  rate  of  two 
dollars  per  day.  No  warrant  of  attachment  or  order  to  show 
cause  was  issued  before  the  adjudication  of  contempt.  Fur- 
ther facts  are  stated  in  the  opinion. 

E.  A.  Forbes  and  A.  L.  Hart,  for  the  petitioner. 

Hale  and  Craig,  for  the  respondent. 

Paterson,  J.  From  the  stipulation  filed  herein,  it  appears 
the  petitioner  could  prove,  if  permitted  to  do  so,  that  at  the 
time  of  the  issuance  of  the  writ  of  habeas  corpus  commanding 
him  to  produce  the  body  of  one  Ah  Fong,  said  Ah  Fong  was  in 
the  actual  custody  of  one  W.  II.  Lee,  in  the  county  of  Yuba, 
and  that  at  the  time  of  the  service  of  the  writ  upon  petitioner 
said  Ah  Fong  was  in  the  actual  custody  of  the  sheriff  of  Yuba 
County,  at  Marysville,  and  therefore  out  of  the  jurisdiction  of 
the  superior  court  of  Nevada  County  on  a  habeas  corpus  pro- 
ceeding (Const.,  art.  G,  sec.  5);  that  the  original  writ  was  not 
delivered  to  petitioner,  who  is  a  deputy  sheriff  of  Yuba  County, 
as  required  by  the  Penal  Code,  section  1478;  that  after  ser- 
vice of  an  imperfect  copy  of  the  writ  upon  him,  he  demanded 
of  the  sheriff  of  the  county  of  Yuba  the  delivery  to  him  of  the 
custody  of  Ah  Fong,  that  he  might  comply  with  the  command 
of  the  court;  but  said  sheriff  refused,  and  has  always  refused, 
to  permit  him  to  take  said  Ah  Fong  into  his  custody;  and 
that  "the  said  court  adjudged  that  the  said  Sternes  had  the 
actual  custody  of  the  said  Ah  Fong,  and  willfully  refused  to 
produce  him  in  said  court  without  any  trial  of  said  fact,  or 
any  charge  upon  that  subject  having  been  made,  or  any  war- 
rant or  attachment,  notice,  or  order  to  show  cause  having  been 
issued,  or  any  opportunity  for  the   said   Sternes  to  be   heard 
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upon  the  said  question  without  any  trial,  and  without  any 
evidence." 

The  stipulation  aforesaid  was  made  at  the  hearing  to  aid 
the  court  in  the  dispatch  of  its  business,  counsel  for  respond- 
ent objecting,  however,  that  no  evidence  could  be  received  in 
this  matter  to  contradict  or  impeach  the  recitals  and  findings 
contained  in  the  judgment  of  the  superior  court. 

The  judgment  of  conviction,  upon  which  respondent  relies 
as  a  conclusive  answer  to  the  petition  and  return  to  the  writ 
herein,  sets  forth  a  copy  of  the  petition  upon  which  the  writ 
was  issued  out  of  the  superior  court,  commanding  the  produc- 
tion of  the  body  of  the  said  Ah  Fong,  a  copy  of  the  writ,  and 
concludes  as  follows:  "And  [said  writ]  having  on  said  fifth 
day  of  April,  1888,  been  duly  served  upon  George  H.  Sternes, 
at  Nevada  township,  Nevada  County,  California;  and  said 
matter  having,  on  the  sixth  day  of  April,  1888,  been,  at  the 
request  of  said  Sternes,  continued  for  hearing  until  ten  o'clock, 
a.  M.,  April  7,  1888;  and  on  said  last-named  date  said  Sternes 
having  appeared  in  said  court,  and  made  and  filed  in  said 
court  his  return  to  said  writ,  in  which  return  it  was  alleged, 
among  other  things,  that  said  Sternes  was  the  person  named 
John  Doe  in  said  writ;  that  said  Ah  Fong  was  not  in  his  cus- 
tody or  under  his  contol  at  the  time  of  the  issuance  of  or 
the  service  of  said  writ  upon  him;  and  said  judge  having 
thereupon  proceeded  to  take  testimony  as  to  said  matter,  and 
it  appearing  therefrom,  to  the  satisfaction  of  said  judge,  that 
said  All  Fong  was  in  the  custody  and  under  the  control  of 
said  Sternes  at  the  time  of  the  issuance  and  service  upon  him 
of  said  writ,  and  that  it  was  within  the  power  of  said  Sternes 
to  produce  the  body  of  said  Ah  Fong,  in  obedience  to  said 
writ,  at  the  time  of  service  of  said  writ  upon  him;  and  said 
judge  having  thereupon  continued  the  further  hearing  of 
said  matter  until  Monday,  April  9,  1888,  at  two  o'clock,  p.  m., 
at  the  request  of  said  Sternes,  to  enable  him  to  produce  the 
body  of  said  Ah  Fong  before  said  judge,  in  obedience  to  said 
writ,  —  now,  on  this  day  last  aforesaid,  said  George  H.  Sternes, 
having  appeared  before  said  judge,  and  having  failed  to  pro- 
duce the  body  of  said  Ah  Fong  before  such  judge,  in  obedi- 
ence to  said  writ,  it  is  therefore  adjudged  that  said  George  H. 
Sternes  is  guilty  of  contempt  of  said  court,''  etc. 

We  understand  counsel  for  petitioner  to  admit  that  the 
functions  of  the  writ  of  habeas  corpus  issued  herein  do  not  ex- 
tend  beyond  an   inquiry  into  the  jurisdiction  of  the  superior 
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court  in  which  the  judgment  was  rendered,  and  the  validity 
of  the  process  upon  its  face;  hut  he  contends  that  we  may  and 
should  inquire  whether,  at  the  time  the  writ  of  habeas  corpus 
was  issued  for  the  production  of  the  hody  of  Ah  Fong,  he. 
said  Ah  Fong,  was  held  in  actual  custody  within  the  jurisdic- 
tion of  the  court  issuing  it,  and  if  it  be  determined  that  he 
was  not  within  the  jurisdiction  of  said  court,  the  order  made 
adjudging  the  petitioner  guilty  of  contempt  was  beyond  the 
jurisdiction  of  the  court,  and  therefore  null  and  void. 

The  attack  which  is  made  upon  the  judgment  of  the  supe- 
rior court  involves  an  examination  of  evidence  dehors  the 
record,  and  is,  therefore,  subject  to  the  rules  applicable  to 
collateral  assaults  upon  judgments  in  other  cases.  One  of  the 
plainest  of  these  rules  is,  that  from  the  time  of  the  service  of 
process  upon  the  parties  to  the  action  or  proceeding  the  court 
acquires  such  jurisdiction  over  them  that  its  subsequent  pro- 
ceedings, however  irregular,  are  not  void.  The  first  inquiry 
before  the  superior  court  upon  the  return  made  by  the  re- 
spondent, Sternes,  therein,  was  to  determine  the  issue  as  to 
whether  said  Ah  Fong  was,  or  was  not,  in  his  custody,  or 
under  his  control,  at  the  time  of  the  issuance  of  or  service  of 
said  writ  upon  him,  said  Sternes.  It  appears  from  the  judg- 
ment that  the  judge  proceeded  to  take  testimony  as  to  said 
matter,  and  found  as  a  fact  that  said  Ah  Fong  was  in  the  cus- 
tody and  under  the  control  of  said  Sternes  at  the  time  of  the 
issuance  and  service  upon  him  of  said  writ,  and  tbat  it  was 
within  the  power  of  said  Sternes  to  produce  the  body  of  said 
Ah  Fong  in  obedience  to  the  writ  at  the  time  of  service  of  the 
writ  upon  him.  This  is  the  record  of  the  court,  acting  within 
its  legitimate  powers,  and  that  record  must  be  considered  as 
speaking  the  truth,  and  as  conclusive  until  it  has  been  in 
some  way  set  aside  or  vacated.  No  evidence  can  be  received 
to  contradict  it:  Freeman  on  Judgments,  sees.  619,  12G;  Lewis 
v.  Dutton,  3  How.  Pr.  103;  Cooley's  Constitutional  Limita- 
tions, 107.  "When  jurisdiction  depends  on  a  fact  that  is 
litigated  in  a  suit,  and  is  adjudged  in  favor  of  that  party  who 
avers  jurisdiction,  then  the  question  of  jurisdiction  is  judicially 
decided,  and  the  judgment  record  is  conclusive  evidence  oi 
jurisdiction  until  set  aside,  or  reversed  by  a  direct  proceed- 
ing": Bloom  v.  Burdlck  1  Hill,  133;  37  Am.  Dec.  299;  and  it 
has  been  held  in  this  state  that  even  "an  inferior  board  may 
determine  conclusively  its  own  jurisdiction  or  power,  by  ad- 
judicating the  existence  of  facts  upon   the  existence  of  which 
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its  jurisdiction  or  power  depends":  In  re  Grove  Street,  61  Cal. 
453;  see  also  Sejee  v.  Thomas,  3  Blutchf.  20;  A'x  parte  Cottrell, 
59  Cal.  421. 

The  court  further  found  that  the  writ  issued  on  the  fifth 
day  of  April,  1888,  had  been  duly  served  upon  George  II. 
Sternes  at  Nevada  township,  Nevada  County,  California. 
There  being  nothing  in  the  record  to  contradict  this  finding 
of  the  court,  it  is  conclusive,  and  no  evidence  can  be  received 
to  contradict  it.  If  the  process,  or  the  manner  in  which  it 
was  served,  is  irregular,  the  jurisdictional  infirmity  can  be 
cured  only  by  some  proceeding  in  the  court  where  action  is 
pending,  or  by  appeal:  Dorente  v.  Sullivan,  7  Cal.  279;  Peck  v. 
Strauss,  33  Id.  G85. 

The  failure  of  Sternes  to  produce  the  body  of  Ah  Fong,  as 
the  court  found  he  had  the  power  to  do,  before  the  court,  in 
obedience  to  the  writ,  was  a  contempt  committed  in  the  face 
of  the  court,  and  no  affidavit  of  the  facts  constituting  the  con- 
tempt was  necessary  to  give  the  court  knowledge  thereof:  In 
re  Robh,  G4  Cal.  431.  An  order  to  show  cause  or  notice  of  a 
motion  for  an  attachment  would  not  have  served  Sternes  any 
useful  purpose.  lie  had  an  opportunity,  as  shown  by  the 
judgment,  to  explain  the  circumstances  of  his  failure  to  obey 
the  writ,  and  the  court  was  not  in  duty  bound  to  accept  as 
true  his  return  to  the  writ.  The  court  may  have  erred  in  its 
proceedings  subsequent  to  the  issuance  and  service  of  the  writ, 
and  by  a  misapprehension  of  the  facts  or  misconstruction  of 
the  evidence  have  done  the  petitioner  here  a  great  injustice; 
but  so  long  as  that  court  permits  its  record  to  remain  as  it  is, 
other  courts  must  treat  it  as  the  action  of  that  court,  and  as 
conclusive  upon  all  the  matters  decided  by  it  and  essential  to 
its  judgment:  Ellis  v.  Inhabitants  of  Madison,  13  Me.  312; 
Watson  v.  Balch,  1  Pac.  Rep.  775. 

The  petitioner  is  remanded  to  the  custody  of  the  sheriff. 

Rehearing  denied.  

Habeas  Corpus.  —  A  writ  of  habeas  corpus  cannot  reach  errors  or  irregu- 
larities which  render  proceedings  voidable  merely,  but  only  such  defects,  in 
substance,  as  renders  the  process  or  judgment  absolutely  void:  Barton  v. 
Saunders,  10  Or.  51;  8  Am.  St.  Rep.  2lil,  and  note  2GG.  Jurisdiction  to  com- 
mit can  be  questioned  on  habeas  corpus,  but  the  regularity  of  the  proceedings 
cannot  be  inquired  into:  In  re  Morris,  39  Kan.  2S;  7  Am.  St.  Hep.  512,  and 
note  515.  Prisoner  will  not  be  discharged  on  habeas  corpus  because  of  errors 
in  the  sentence  imposed  by  a  court  of  competent  jurisdiction:  Sennolt's  Case, 
14G  Mass.  489;  4  Am.  St.  Rep.  344,  and  note  34S.  Habeas  corpus  cannot  be 
used  to  review  errors  or  irregularities:  Commonwealth  v.  Ltchj,  1  Watts,  GG; 
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26  Am.  Dec.  37,  and  note  40-49;  Bell  v.  State.  4  Gill,  301;  45  Am.  Dec.  130, 
and  note  133;  Ex  parte  Adams,  25  Miss.  883;  59  Am.  De-^.  234;  Williamson's 
Case,  26  Pa.  St.  9;  67  Am.  Dec.  374,  and  note  395;  Ex  parte  Shaw,  7  Ohio 
St.  81;  70  Am.  Dec.  55;  Ex  parte  Grace,  12  Iowa,  208;  79  Am.  Dec.  529,  and 
note  536;  Ex  parte  Gibson,  31  Cal.  619;  91  Am.  Dae.  546,  and  note  553;  State 
v.  Galloway,  5  Cold.  326;  98  Am.  Dec.  404. 

Contempt.  — When  a  person  is  imprisoned  for  contempt,  unless  the  pro- 
ceedings leading  thereto  are  so  grossly  defective  as  to  render  them  void,  the 
judgment  of  commitment,  in  the  absence  of  statute,  cannot  be  reviewed  in 
any  other  tribunal:  Robb  v.  McDonald,  29  Iowa,  330;  4  Am.  Rep.  211;  Ex 
parte  Adams,  25  Miss.  883;  59  Am.  Dec.  234,  and  note  243.  No  appeal  lie3 
f:-om  a  judgment  for  contempt:  Shattuck  v.  State,  51  Miss.  50;  24  Am.  Rep. 
624,  and  note;  Easton  v.  State,  39  Ala.  551;  87  Am.  Dec.  49.  Contempt  is  a 
specific  criminal  offense,  and  the  power  to  punish  it  belongs  to  the  court  in 
which  or  against  which  it  was  committed;  and  no  other  court,  not  even  the 
highest  tribunals,  can  interfere  with  the  exercise  of  this  authority  by  writs 
of  habeas  coi-pus,  mandamu?,  or  otherwise:  Williamson's  Case,  26  Pa.  St.  9;  67 
Am.  Dec.  374,  and  note  375;  and  in  State  v.  Galloway,  5  Cold.  326,  98  Am. 
Dec.  404,  it  was  even  decided  that  a  judgment  of  conviction  for  contempt  is 
not  subject  to  revision  by  any  court,  whether  co-ordinate  or  of  superior  ju- 
risdiction, either  by  appeal,  writ  of  error,  or  otherwise;  and  that  it  makes 
no  difference  that  the  judgment  is  void.  Compare  Ex  parte  Adams,  25  Miss. 
8S3;  59  Am.  Dec.  234. 

Contempt.  —  It  is  the  duty  of  the  judge,  to  whom  an  application  for  a 
writ  of  Jtabeas  corpus  is  made,  to  issue  it,  if  the  petition  is  made  in  conform- 
ity to  the  statute;  and  it  is  likewise  the  duty  of  all  persons  to  respect  and 
obey  such  writ;  and  if  it  has  been  obtained  upon  false  statements,  or  by  the 
suppression  of  facts  which  would  prevent  its  issue,  it  will  be  dismissed  upon 
the  hearing;  but  till  this  is  done,  every  person  who  willfully  disobeys  its 
commands,  or  unlawfully  resists  or  counsels  resistance  to  its  execution,  is  in 
contempt  of  court,  and  may  be  summarily  punished  therefor:  Patterson  v. 
Deaver,  99  N.  C.  407. 

Jurisdiction  —  Recitals  in  Judgments.  —  A  recital  in  record  by  the 
court  that  defendants  in  proceedings  had  been  served  with  process  is  evi- 
dence that  they  were  so  served,  and  that  the  court  has  jurisdiction  of  their 
persons;  and  such  judgment,  and  the  record  thereof,  cannot  be  attacked  col- 
laterally for  irregularity  or  for  fraud:  Brickhouse  v.  Sutton,  99  N.  C.  103;  6 
Am.  St.  Rep.  497;  Hahn  v.  Kelly,  .'34  Cal.  391;  94  Am.  Dec.  742,  and  note 
765  et  seq. ;  note  to  Melia  v.  Sir/nnons,  30  Am.  Rep.  74S-752.  Where  the 
jurisdiction  of  a  court  depends  upon  the  finding  of  a  particular  alleged  fact, 
the  exercise  of  jurisdiction  implies  the  rinding  of  that  fact:  Thornton  v.  Baker, 
15  R.  I.  533;  2  Am.  St.  Rep.  925.  But  it  has  been  held  in  one  case  that  a 
judgment  of  a  court  may  be  collaterally  impeached  by  the  defendant  by 
proving  that  lie  was  not  served  with  process,  and  did  not  appear,  although 
1  he  record  recited  that  lie  was  served,  and  also  contained  a  forged  appear- 
ance by  attorney  on  his  behalf:  Ferguson  v.  Crawford,  70  N.  Y.  253;  26  Am. 
Rep.  589,  and  foot-note.  Compare  note  to  Goodwin  v.  Sims,  ante,  p.  27,  for 
recitals  in  judgments  of  service  of  process.  A  judgment  which  contains  reci- 
tations declaring  service  of  citation  upon  the  defendant  cannot  be  attacked 
in  a  collateral  proceeding  by  showing  that  no  legal  service  was  in  fact  made: 
Dacis  v.  Robinson,  70  Tex.  395. 

Records  of  Courts  of  General  Jurisdiction  impart  absolute  verity, 
and  cannot  be  collaterally  impeached  from  without:  Hahn  v.  Kelley,  34  Cal. 
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391;  94  Am.  Dec.  742,  and  note;  Bateman  v.  Miller,  118  Ind.  345;  Gutter- 
mann  v.  Schroeder,  40  Kan.  507.  Where  a  de  facto  corporation  institutes  a 
suit  to  vest  title  to  realty  in  itself,  and  pending  the  suit  becomes  one  dejure, 
the  decree  entered  in  conformity  to  its  prayer  remains  firm  and  effectual 
until  annulled  by  a  direct  proceeding,  and  is  not  open  to  collateral  attack: 
Keith  etc.  Coal  Co.  v.  Bingham,  97  Mo.  197. 


[In  Bank.] 

EX    PARTE    MoNuLTY. 

T77  California,  164.] 

Constitutional  Law  —  Act  Regulating  Practice  of  Medicine. — The 
California  act  of  April  1,  187S,  requiring  that  every  person  practicing 
medicine  or  surgery  shall  possess  certain  qualifications,  and  shall  have 
issued  to  him  a  certificate  from  a  board  of  examiners,  appointed  by  a 
medical  society,  which  may  be  revoked  for  unprofessional  conduct,  is  not 
unconstitutional  as  a  whole. 

Constitutional  Law  —  Power  of  Legislature  to  Enact  Law  Punish- 
ing Physician  for  "Unprofessional  Conduct."  —  It  is  not  within 
the  police  power  of  the  legislature  to  enact  a  law  punishing  a  physician 
who  has  been  decided  to  be  competent  to  practice,  and  to  whom  a  certifi- 
cate has  been  issued,  for  what  is  styled  "unprofessional  conduct,"  in  ad- 
vertising himself  as  a  specialist  in  certain  diseases.     Per  Thornton,  J. 

Constitutional  Law—  Power  of  Legislature  to  Delegate  Authority 
to  Board  of  Medical  Examiners  to  Declare  What  Acts  shall 
Constitute  Criminal  Offense  —  Rules  and  Regulations.  — Legisla- 
ture cannot  delegate  to  a  board  of  medical  examiners  the  power  to  de- 
clare what  actc  shall  constitute  a  criminal  offense;  but  even  if  it  could 
delegate  to  the  board  the  power  of  declaring  by  rules  and  regulations 
what  unprofessional  conduct  of  a  physician  should  constitute  a  crime,  no 
one  can  be  convicted  of  such  crime,  in  the  absence  of  rules  and  regula- 
tions.    Per  Patterson,  J. 

Habeas  Corpus — Sufficiency  of  Complaint  or  Indictment  and  of 
Evidence  —  Puelic  Offense  not  Committed.  —  Sufficiency  of  a  com- 
plaint or  indictment,  or  of  the  evidence  to  support  it,  cannot,  in  general, 
be  inquired  into  on  habeas  corpus;  but  when  the  facts  charged  and  proved 
do  not  constitute  a  public  offense,  the  defendant  will  be  discharged  on 
habeas  corpus. 

Criminal  Law  —  Practicing  Medicine  after  Revocation  of  Certifi- 
cate. —  Practicing  medicine  after  revocation  of  the  certificate  issued  by 
a  board  of  medical  examiners  does  not  constitute  a  criminal  offense, 
under  the  California  act  of  April  1,  1878,  regulating  the  practice  of  medi- 
cine. The  act  only  makes  it  a  crime  to  practice  without  lirst  having 
procured  a  certificate. 

Criminal  Law  —  Constructive  Chimes.  —The  question  whether  certain 
conduct  is  made  a  crime  by  statute  must  be  determined  from  its  language. 
Constructive  crimes — crimes  built  up  by  courts  with  the  aid  of  infer- 
ence, implication,  and  strained  interpretation  —  are  repugnant  to  the 
spirit  and  letter  of  the  Englidi  and  American  criminal  law. 

Habeas  corpus.     Tliu  facto  are  stated  in  the  opinion. 

am.  St.  Rep.,  Vol.  XI.  —  17 
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McAllister  and  Bcrgin,  for  the  petitioner. 

Taylor  and  Huight,  and  George  E.  Ilarpham,  for  the  re- 
spondent. 

McFarland,  J.  The  petitioner,  P.  Roscoe  McNulty,  is  im- 
prisoned by  force  of  a  judgment  of  the  lower  court  upon  con- 
viction of  what  is  asserted  to  be  a  crime  under  the  act  of  the 
legislature  entitled  "An  act  supplemental  to  and  amendatory 
of  an  act  to  regulate  the  practice  of  medicine  in  the  state  of 
California"  (approved  April  3,  1876),  which  became  a  law 
April  1,  1878:  Stats.  1877-78,  p.  018.  This  act  requires,  gen- 
erally, that  every  person  practicing  medicine  or  surgery  shall 
possess  certain  qualifications,  and  shall  have  issued  to  him  a 
certificate  from  one  of  three  boards  of  examiners,  each  board 
to  be  appointed  by  one  of  three  certain  medical  societies  named 
in  said  act.  It  is  provided,  also,  that  a  certificate  may  be  re- 
voked by  the  board  granting  it,  when  its  holder  has  been 
guilty  of  "unprofessional  conduct." 

The  first  contention  of  coun^i  for  petitioner,  that  the  statute 
above  mentioned  is  in  tolo  unconstitutional,  and  therefore  en- 
tirely void,  has  been  determined  the  other  way  by  this  court 
ir.  Ex  parte  Frazer,  54  Cal.  94.  In  that  case  it  was  held  that 
the  general  frame-work  of  this  statute  was  not  in  violation  of 
the  constitution,  although  no  opinion  was  expressed  as  to  the 
validity  of  certain  independent  provisions  which  it  contains. 
The  contention  that  the  police  court  of  San  Francisco,  in  which 
the  prosecution  was  commenced,  had  no  jurisdiction  of  the 
offense  sought  to  be  charged  against  petitioner,  because  it  is 
punishable  by  imprisonment  for  3G5  days,  need  not,  under 
the  view  which  we  take  of  another  point  in  the  case,  be  here 
determined.  And  the  same  may  be  said  of  the  position  taken 
by  petitioner,  that,  under  the  authority  of  Ex  parte  Cox,  83 
Cal.  21,  the  legislature  could  not  delegate  to  the  board  of  ex- 
aminers the  power  to  declare  by  rules  and  regulations  what 
should  constitute  "  unprofessional  conduct,"  and  thus,  by  its 
own  act,  establish  a  crime;  and,  further,  that  if  such  power 
could  be  delegated,  then,  as  in  this  case,  no  rules  declaring 
what  should  constitute  unprofessional  conduct  had  been 
adopted,  petitioner  is  in  the  position  of  one  who  lias  been  con- 
victed under  a  void  ex  pout  facto  law.  There  are  also  some 
other  points  made  by  counsel,  which  we  do  not  think  neces- 
sary to  be  here  discussed.  The  complaint  upon  which  peti- 
tioner  was    tried   was    insufficient,  and,  in  our   opinion,   the 
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demurrer  to  it  should  have  been  sustained.  It  is  true  that, 
generally,  the  sufficiency  of  a  complaint  or  an  indictment  can- 
not be  inquired  into  on  habeas  corpus.  Where  the  complaint, 
though  in  artificially  drawn,  shows  an  evident  attempt  to  state 
the  essential  facts  which  constitute  the  crime  sought  to  be 
charged,  the  defect  in  the  statement  would  not  warrant  the 
discharge  of  the  defendant.  It  is  true,  also,  that  upon  habeas 
corpus  the  court  will  not,  ordinarily,  look  into  the  sufficiency 
of  the  evidence  to  prove  the  facts  which  constitute  the  offense. 
But  when  the  facts  charged  or  attempted  to  be  charged  in  the 
complaint  or  indictment,  and  proved  by  the  evidence,  do  not 
constitute  any  public  offense,  then  the  defendant  will,  upon 
habeas  corpus,  be  discharged:   Ex  parte  Kearny,  55  Cal.  215. 

Now,  in  this  case  it  clearly  appears  that  in  the  police  court, 
and  in  the  superior  court  to  which  an  appeal  was  taken,  the 
case  was  tried,  and  the  petitioner  convicted  upon  the  theory 
that  the  complaint  stated,  or  attempted  to  state,  and  the  evi- 
dence showed,  the  following  facts,  and  none  other,  viz.:  The 
petitioner,  having  regularly  received  a  diploma  from  a  recog- 
nized medical  college  of  Pennsylvania,  made  application  on 
January  8,  1884,  to  one  of  the  boards  of  examiners  constituted 
under  said  statute  above  mentioned  for  a  certificate;  and  on 
said  day  said  board  issued  to  him  a  certificate  in  due  form,  as 
provided  for  in  said  statute,  and  he  commenced  the  practice 
of  his  profession.  Afterwards,  on  August  25,  1885,  the  said 
board  made  an  order  revoking  said  certificate  for  ''unprofes- 
sional conduct"  on  the  part  of  petitioner,  consisting  in  this: 
that  he  had,  in  the  San  Francisco  Chronicle  newspaper,  and 
in  a  printed  pamphlet,  advertised  himself  as  a  specialist  in 
certain  enumerated  diseases.  After  the  action  by  the  hoard, 
the  petitioner  continued  to  practice  medicine,  and  for  thus 
continuing  to  practice  he  was  charged,  tried,  convicted,  and 
punished.  But  in  our  opinion  this  conduct  on  the  part  of 
petitioner  did  not  constitute  a  criminal  offense,  or  subject  him 
to  any  punishment  under  the  statute  in  question.  Section  1 
of  the  said  act  of  1878,  after  providing  for  the  certificate,  de- 
clares that  u  such  certificate  shall  be  conclusive  as  to  the  right 
of  the  person  named  therein  to  practice  medicine  and  surgery 
in  any  part  of  the  state."  And  the  only  penal  clause,  or  clause 
creating  a  criminal  offense,  in  the  act  is  contained  in  section 
7,  and  is  as  follows:  "Any  person  practicing  medicine  or  sur- 
gery in  this  state,  without  first  having  procured  a  certificate 
so  to  do  from  one  of  the  boards  of  examiners  appointed  by  one 
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of  the  societies  mentioned  in  section  2  of  this  act,  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  the  penalties 
provided  in  section  13  of  the  act,  to  which  this  act  is  amend- 
atory and  supplemental."  Nothing  is  declared  in  this  act  to 
be  a  crime  except  practicing  "  without  first  having  procured  a 
certificate."  Practicing  after  an  order  of  the  board  revoking 
the  certificate  for  unprofessional  conduct  is  not  declared  to  be 
a  crime,  and  no  penalty  is  attached  to  it.  Respondent's  posi- 
tion really  is,  that  the  legislature  must  have  intended  such 
conduct  to  be  a  criminal  offense.  It  would  be  vain  to  inquire 
what  intent  lurked  in  the  minds  of  the  persons  who  happened 
to  be  members  of  the  legislature  when  the  act  was  passed.  It 
certainly  would  be  a  forced  thing  to  imagine  their  intent  to 
be  that  a  man  should  lose  his  liberty  for  the  violation  of  any 
vague,  undefined  notion  of  unprofessional  conduct,  which 
might,  after  the  fact,  be  entertained  by  certain  individuals 
constituting  a  board  of  examiners.  At  all  events,  the  question 
whether  or  not  the  conduct  in  question  is  made  a  crime  must 
be  determined  from  the  language  used  in  the  statute,  and  we 
find  there  nothing  that  declares  such  conduct  to  be  a  criminal 
offense.  Nor  is  there  anything  in  what  is  left  of  the  act  of 
1876  (although  no  reference  is  made  to  that  act  in  the  com- 
plaint) which  makes  the  conduct  ascribed  to  petitioner  a  crime. 
Constructive  crimes  — crimes  built  up  by  courts  with  the  aid 
of  inference,  implication,  and  strained  interpretation — are  re- 
pugnant to  the  spirit  and  letter  of  English  and  American 
criminal  law.     Let  the  petitioner  be  discharged. 

Thounton,  J.  I  concur  in  the  conclusion  reached  by  Jus- 
tice McFarland.  and  am  inclined  to  concur  in  the  reasons 
given  by  him  for  such  conclusion.  But  [  cannot  hold  that 
the  legislature  has  the  constitutional  power  to  enact  a  law 
punishing  a  physician  who  has  been  decided  to  be  competent 
to  practice,  as  was  the  case  with  the  petitioner  here,  when  a 
certificate  was  issued  to  him,  for  what  is  styled  "unprofes- 
sional conduct,"  and  as  advertising  himself  in  a  newspaper 
and  in  a  printed  pamphlet  as  a  specialist  in  certain  enumer- 
ated diseases.  This  goes  beyond  the  police  power,  under 
which  power  the  statute  to  be  considered  was  enacted.  That 
:i  rule  of  professional  conduct  by  a  board  of  medical  men  pro- 
hibiting such  advertisements,  and  declaring  them  unprofes- 
sional, can  be  declared  a  misdemeanor  and  punished,  would 
extend   the  police  power  beyond   whatever  has  been  allowed. 
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As  well  might  the  hoard  declare  that  wearing  any  other  hat 
than  one  of  a  white  color,  by  a  physician,  should  be  unprofes- 
sional conduct,  and  cause  it  to  be  punished  as  a  misdemeanor. 
The  advertisement  of  the  character  mentioned  does  no  harm 
to  any  one.  It  may  be  of  benefit  to  the  public,  by  giving  to 
the  subjects  of  the  diseases  mentioned  information  of  the  ex- 
istence and  residence  of  a  person  who  has  peculiar  skill  in 
curing  them.  Such  laws  are  passed  to  prevent  injury  to  the 
community,  not  to  prevent  or  exclude  a  benefit  to  it. 

We  are  told  that  at  one  time  the  able  and  celebrated  Hahne- 
mann, a  competent  and  properly  licensed  physician,  was  prose- 
cuted and  persecuted  in  a  German  state  for  compounding  his 
own  medicines,  under  a  law  enacted  in  the  interest  of  apothe- 
caries. I  cannot  conclude  that  such  a  statute  here  could  be 
regarded  as  a  valid  exercise  of  power  under  our  constitution. 
Professional  etiquette  prescribed  by  a  class  of  men  so  eminent 
in  standing  as  the  medical  practitioners  of  our  state  is  a  mat- 
ter to  be  regarded  and  respected;  but  it  has  its  limits,  and  I 
cannot  conceive  that  a  violation  of  it  by  a  competent  physi- 
cian can  ever  be  by  the  state  made  a  penal  offense.  The  rules 
in  regard  to  such  etiquette  between  the  members  of  the  medi- 
cal as  between  those  of  the  legal  profession  must  find  their 
enforcement  from  a  source  other  than  the  state.  It  is  highly 
proper  and  just  that  it  should  be  so.  As  the  state  cannot 
make  the  conduct  of  petitioner  penal  directly,  it  cannot  be  so 
indirectly.  To  hold,  as  contended  here  by  counsel,  adverse  to 
the  claims  of  petitioner  would  be  to  affirm  the  validity  of  a 
statute  in  which  an  attempt  is  seemingly  made  to  accomplish 
that  indirectly  which  cannot  be  directly  done.  For  the  rea- 
sons given  above,  the  petitioner,  in  my  judgment,  should  be 
discharged  from  custody. 

Paterson,  J.  There  is  no  doubt  that  the  exercise  of  the 
right  to  practice  medicine,  or  to  pursue  any  other  lawful  em- 
ployment, may  be  regulated  by  law;  but  the  right  is  one  of 
the  privileges  and  immunities  in  which  the  citizen  is  entitled 
to  be  secured  and  protected  under  the  constitution  and  laws 
of  the  state.  In  Ex  parte  Cor,  63  Cal.  21,  it  appeared  that 
the  petitioner  had  been  convicted  of  a  misdemeanor,  consist- 
ing of  a  violation  of  one  of  the  rules  and  regulations  of  the 
board  of  state  viticultural  commissioners.  This  court  there 
said:  "'The  legislature  had  no  authority  to  confer  on  the  offi- 
cer or  board  the  power  of  declaring  what  acts  shall  constitute 
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a  misdemeanor.  The  legislative  power  of  the  state  is  vested 
in  the  senate  and  assembly.  That  power  could  not,  as  to  the 
case  before  us,  be  delegated  to  the  officer  or  board."  In  this 
case,  even  if  it  be  conceded  that  the  legislature  could  delegate 
to  the  board  of  examiners  the  power  to  declare  by  rules  and 
regulations  what  should  constitute  unprofessional  conduct, 
and  thus  by  its  own  act  establish  a  crime,  it  is  sufficient  to 
say  that  no  such  rules  or  regulations  have  ever  been  pre- 
scribed. Before  one  can  be  convicted  of  a  crime,  there  must 
be  some  rule  of  action  prescribing  with  some  certainty,  and 
expressing  intelligibly,  the  sovereign  will.  Whatever  may  be 
said  of  the  right  of  the  board  of  examiners  to  revoke  the 
license  of  the  petitioner  to  practice  medicine,  and  thus  cast 
upon  him  the  odium  which  must  always  follow  such  an  ex- 
pulsion from  the  ranks  of  reputable  practitioners,  the  liberty 
of  the  petitioner  cannot  be  made  to  depend  upon  a  thing  so 
vague  and  uncertain  as  the  undefined  views  of  the  members 
of  the  board  as  to  what  constitutes  unprofessional  conduct.  In 
every  case,  to  constitute  crime  there  must  be  a  union  of  act 
and  intent.  How  can  it  be  said  there  is  an  intent  to  commit 
a  crime,  where  the  law,  which  it  is  claimed  has  been  violated, 
exists  only  in  the  minds  of  individuals?  The  authorities 
upon  which  the  respondent  relies,  namely,  State  v.  Board,  32 
Minn.  324,  In  re  Smith,  10  Wend.  449,  are  not  in  point  so  far 
as  the  question  of  crime  is  concerned.  The  first  case  cited 
was  a  mandamus  to  compel  the  state  medical  examining 
board  to  issue  to  the  applicant  a  certificate.  The  other  was 
certiorari  to  annul  an  order  expelling  Smith  from  a  medical 
society,  and  declaring  him  incapable  of  practicing  medicine. 


Habeas  Corpus.  —  The  constitutionality  of  an  act  under  which  a  party 
has  been  convicted  may  be  inquired  into  on  habeas  corpus:  Ex  parte  Rosen- 
blatt, 19  Nev.  439;  3  Am.  St.  Rep.  901,  and  note  903;  Fisher  r.  McOirr,  1 
Gray,  1;  Gl  Am.  Dec.  381. 
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Ex  parte  Ah  Men. 

[77  California,  198.1 

Contempt  —  Title  of  Proceeding.  —  Contempt,  though  a  specific  criminal 
offense,  i3  prosecuted,  as  a  matter  of  practice,  in  the  cause  or  proceeding 
out  of  which  it  arose,  and  not  as  a  separate  proceeding  with  a  title  of  its 
own. 

Contempt  Committed  out  of  View  of  Court  —  Affidavit  of  Facts. — 
Affidavit  of  facts  constituting  contempt,  committed  out  of  view  of  the 
court,  need  not  set  forth  the  pendency  of  the  cause  or  proceeding,  or  the 
provisions  of  the  order  or  writ  therein,  which  ha3  been  violated;  but  it 
is  sufficient  if  the  acts  done  in  violation  of  the  order  or  writ  are  set  forth. 

Contempt  —Judicial  Notice  of  Proceedings  in  Action  Pending. — 
Judicial  notice  is  taken  by  the  court  of  the  proceedings  in  an  action 
pending  before  it  on  a  prosecution  for  contempt  for  disobeying  an  order 
or  writ  issued  therein. 

Contempt  —  Inquiry  on  Habeas  Corpus. — Inquiry  on  habeas  corpus  into 
the  commitment  of  the  prisoner  for  contempt  is  confined  to  the  deter- 
mination whether  or  not  the  court  had  jurisdiction.  No  irregularity  in 
the  proceedings  taken  to  obtain  jurisdiction,  and  no  question  of  injustice 
or  wrong  that  may  have  been  done  to  the  petitioner,  can  be  considered. 

Contempt  —  Conclusiveness  of  Judgment  on  Collateral  Attack. — 
Judgment  of  a  court  having  jurisdiction  committing  a  person  for  con- 
tempt is  final  and  conclusive,  and  cannot  be  collaterally  attacked,  how- 
ever irregular  the  proceedings  taken  to  obtain  jurisdiction  may  have 
been. 

Judgment  —  Recital  of  Jurisdictional  Facts  —  Conclusiveness  on  Col- 
lateral Attack. — Judgment  conclusively  establishes  existence  of 
jurisdictional  facts  recited  by  it,  so  far  as  collateral  proceedings  are 
concerned;  and  no  evidence  dehors  the  record  can  be  received  to  impeach 
them. 

Contempt  for  Disobedience  of  Process  —  Fictitious  Names  of  Parties. 
—  It  is  sufficient  if  the  court,  on  the  hearing  of  contempt  proceedings, 
ascertains  the  true  name  of  the  defendant  therein,  and  so  states  it  in  the 
judgment,  when  the  fact  that  the  true  names  of  the  defendants  in  an 
action  were  unknown  is  alleged  in  the  complaint,  followed  by  a  prayer 
that  when  discovered  the  complaint  might  be  amended  by  alleging  their 
true  names,  and  an  injunction  follows  the  complaint,  and  is  directed  to 
the  defendants  by  fictitious  names,  but  is  actually  served  on  the  defend- 
ants, and  the  affidavit  for  a  warrant  of  attachment  for  contempt  describes 
the  defendants  as  persons  who  had  been  thus  served. 

Habeas  corpus.     Tho  facts  are  stated  in  the  opinion. 

Cross  and  Simonds,  for  the  petitioner. 

E.  A.  Forbes  and  A.  L.  Hart,  for  the  respondent. 

Paterson,  J.  Petitioner  claims  that  he  should  be  dis- 
charged from  custody,  for  the  following  reasons:  1.  Because 
the  affidavit  on  which  the  warrant  was  issued  was  insufficient 
to  give  the  court  jurisdiction  to  order  the  arrest  of  petitioner; 
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2.  Because  the  petitioner  was  arrested  under  a  general  war- 
rant of  arrest  in  Nevada  County  by  the  deputy  sheriff  of  Yuba 
County;  3.  Because  he  was  arrested  in  the  night-time,  and 
without  an  indorsement  on  the  warrant  of  arrest  to  authorize 
the  arrest  at  that  time;  4.  Because  the  warrant  of  arrest  did 
not  show  upon  its  face  facts  authorizing  the  arrest;  and  5. 
Because  the  petitioner  is  not  named  in  the  warrant  of  arrest, 
the  only  name  used  in  the  warrant  being  a  fictitious  name, 
and  there  being  no  other  designation  or  description  of  the  per- 
son to  be  arrested. 

1.  The  affidavit  on  which  the  warrant  of  arrest  was  issued 
alleges  in  substance  that  since  the  service  on  the  defendants 
of  the  injunction  which  had  been  issued  on  the  sixteenth  day 
of  January,  and  served  on  defendants  on  the  thirtieth  day  of 
the  same  month,  said  defendants,  John  Doe  and  others,  have 
been  working  and  operating  the  mine  described  in  the  com- 
plaint by  the  hydraulic  process,  in  willful  and  gross  disobe- 
dience of  the  orders  and  processes  of  the  court.  It  describes 
particularly  the  manner  in  which  the  mine  had  been  operated, 
and  alleges  that  large  quantities  of  material  had  been  de- 
posited into  Deer  Creek,  tributary  to  the  Yuba  River,  in  viola- 
tion of  the  writ  of  injunction.  These  allegations,  we  think, 
were  sufficient.  Section  1211  of  the  Code  of  Civil  Procedure 
provides  that  "  when  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court  or  judge  at  cham- 
bers, an  affidavit  shall  be  presented  to  the  court  or  judge  of 
the  facts  constituting  the  contempt,  or  a  statement  of  the  facts 
by  the  referees,  arbitrators,  or  other  judicial  officer."  In  this 
state,  although  contempt  of  court  is  a  specific  criminal  offense, 
and  a  judgment  of  conviction  thereof  the  same  as  a  judgment 
in  a  criminal  case  (Ex  parte  IIollls,  59  Cal.  408),  the  practice 
has  always  been  to  prosecute  a  matter  of  contempt  in  the 
cause  or  proceeding  out  of  which  it  arose,  and  not  as  a  sepa- 
rate proceeding,  with  a  title  of  its  own.  It  is,  therefore,  un- 
necessary in  the  affidavit  to  set  forth  the  pendency  of  the 
cause  or  proceeding,  or  the  provisions  of  the  order  which  has 
been  violated.  The  court  takes  judicial  notice  of  those  mat- 
ters, and  it  is  quite  clear,  we  think,  that  "the  facts  constitut- 
ing the  contempt,"  or  the  facts  stated  by  the  referee,  within 
the  meaning  of  section  1211,  supra,  are  sufficiently  stated,  if 
the  acts  done  in  violation  of  the  order  or  writ  are  set  forth. 
The  most  that  can  be  said  against  the  affidavit  is,  that  it  is 
inartiticially  drawn. 
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In  determining  on  habeas  corpus  whether  the  court  had 
jurisdiction,  we  must  distinguish  between  a  complaint  or  affi- 
davit  which  charges  no  offense  at  all,  and  one  which,  though 
inartificially  drawn,  intimates  the  existence  of  the  facts  neces- 
sary to  constitute  the  offense,  and  indicates  a  purpose  to  de- 
clare thereon:  Ex  parte  Kearny,  55  Cal.  228. 

2.  It  would  be  sufficient  to  say,  in  answer  to  the  other 
grounds  assigned  as  reasons  for  tbe  discharge  of  the  peti- 
tioner, that  if  the  facts  are  as  represented,  and  could  be 
considered  here,  they  show  irregularity  in  the  obtaining  of 
jurisdiction,  but  do  not  show  such  a  want  of  jurisdiction  as 
would  authorize  his  discharge  on  habeas  corpus.  Tbe  peti- 
tioner was  actually  taken  before  the  court  below  and  given  an 
opportunity  to  defend  himself  against  the  charge  made  in  the 
affidavit.  We  have  already  held  that  that  affidavit  was  suffi- 
cient for  the  issuance  of  the  warrant.  The  court  had  juris- 
diction of  the  subject-matter;  and  however  irregular  the 
proceedings  taken  to  obtain  jurisdiction,  of  the  person,  its 
judgment  is  final  and  conclusive.  Section  1222  of  the  Code 
of  Civil  Procedure  provides  that  ''the  judgment  and  orders 
of  the  court  or  judge,  made  in  cases  of  contempt,  are  final  and 
conclusive."  The  fact  that  the  process  has  not  been  served 
by  the  proper  person,  or  at  the  proper  place  or  time,  or  that 
the  warrant  or  order  upon  which  a  prisoner  has  been  arrested 
is  void,  and  the  arrest  unlawful,  will  not  render  the  judgment 
void,  and  subject  to  a  collateral  attack:  Ex  parte  McGill,  6 
Tex.  App.  498;  Dorente  v.  Sullivan,  7  Cal.  279;  Peel:  v.  Strauss, 
33  Id.  685;  Owens  v.  Gotzian,  4  Dill.  438;  Ex  parte  Kellogg,  6 
Vt.  511;  Freeman  on  Judgments,  sec.  126.  After  final  judg- 
ment of  conviction,  the  jurisdiction  of  the  court  cannot  be 
questioned  by  an  inquiry  into  the  manner  in  which  the  ac- 
cused was  brought  before  it;  and  this  is  true,  even  though 
the  prisoner  has  been  kidnaped,  and  forcibly  brought  before 
the  court  from  a  foreign  jurisdiction:  People  v.  Eowc,  4  Park. 
Cr.  253;  United  States  v.  Lawrence,  13  Blatchf.  306;  Ex  parte 
Scott,  4  P>arn.  &  C.  446;  State  v.  Smith,  1  Bail.  283;  19  Am. 
Dec.  679;  State  v.  Brewster,  7  Vt.  118;  State  v.  Ross,  41  Iowa, 
467.  In  the  last-named  case,  it  was  said:  ''The  liability  of 
the  parties  arresting  them  [the  defendants]  without  legal 
warrant  for  false  imprisonment  or  otherwise,  and  their  viola- 
tion of  the  penal  statutes  of  Missouri,  may  be  ever  so  clear, 
and  yet  the  prisoners  not  be  entitled  to  their  discharge."  See 
also  Malion  v.  Justice,  127  U.  S.  700,  where  the  cases  bearing 
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upon  this  question  are  thoroughly  reviewed  by  Mr.  Justice 
Field. 

Nearly  all  of  the  objections  urged  against  the  validity  of 
the  judgment  convicting  petitioner  of  a  contempt  are  answered 
by  the  recitals  in  the  judgment  itself.  If  the  record  were 
silent  as  to  the  jurisdictional  facts,  jurisdiction  would  be  pre- 
sumed; but  the  judgment  itself  recites  all  of  the  facts  neces- 
sary to  the  exercise  of  jurisdiction  by  the  court.  It  appears 
upon  the  face  of  the  judgment  that  the  injunction  was  duly 
issued  and  served,  and  that  the  same  has  ever  since  remained 
in  full  force  and  effect;  that  after  service  upon  the  defendants, 
the  acts  alleged  in  the  affidavit  were  committed  by  the  de- 
fendants in  violation  of  the  injunction  and  in  contempt  of  the 
authority  of  the  court.  It  recites  that  the  petitioner  was 
"duly  and  regularly  brought  into  court,  pursuant  to  said  war- 
rant of  attachment";  that  the  person  sued  and  served  as 
James  Doe  in  said  action,  and  proceeded  against  by  said 
name,  answered  that  his  true  name  was  Ah  Men.  The  mat- 
ters thus  adjudicated  are  conclusive,  and  no  evidence  dehors 
the  record  can  be  received  to  impeach  them:  Freeman  on 
Judgments,  G19;  Ex  parte  Sternes,  ante,  p.  251. 

3.  The  fact  that  the  true  names  of  the  defendants  in  the 
action  were  unknown  was  alleged  in  the  complaint,  followed 
by  a  prayer  that  when  discovered  the  complaint  might  he 
amended  by  alleging  their  true  names.  The  injunction  seems 
to  have  followed  the  complaint,  and  was  directed  to  the  de- 
fendants under  said  fictitious  names,  but  it  was  actually 
served  upon  the  defendants.  No  answer  was  filed  by  them, 
nor  did  they  make  any  appearance  in  the  action.  They  con- 
tinued, however,  to  do  the  things  which  they  were  by  the  writ 
of  injunction  enjoined  and  restrained  from  doing.  In  the  affi- 
davit for  the  warrant  of  attachment,  the  defendants  were  de- 
scribed as  persons  who  had  been  served  with  the  injunction 
theretofore  issued.  At  the  hearing,  the  court  found  the  true 
name  of  petitioner  to  be  Ah  Men,  and  it  is  so  stated  in  the 
judgment.     This  is  sufficient. 

With  the  question  of  injustice  or  wrong  that  may  have  been 
done  to  this  petitioner  by  the  procedure  against  him,  we  have 
nothing  to  do.  The  only  inquiry  before  us  is,  whether  the 
court  had  jurisdiction  of  the  person  and  of  the  subject-matter. 
We  think  that  the  petitioner  should  be  remanded  to  the  cus- 
tody of  the  sheriff  of  Yuba  County,  and  it  is  so  ordered. 

Contempt:  See  the  case  of  E.c  parte  Slcrnes,  11  Cal.  150;  ante,  p.  251,  aud 
note  thereto. 
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Judgment  is  Rendered  at  Time  Court  Pronounces  Decision — Need 
not  be  in  Writing  or  Signed  by  Judoe.  —  Judgment  becomes  ren- 
dered, and  the  rights  of  the  parties  established,  at  the  time  the  court 
pronounces  its  decision;  and  it  is  not  necessary  to  its  validity  that  it 
should  be  in  writing  or  signed  by  the  judge. 

Judgment  of  Divorce  Becomes  Effective  at  Time  of  its  Rendition, 
and  not  Entry.  — Judgment  of  divorce  becomes  effective  at  the  time 
of  its  rendition,  although  it  is  not  entered  by  the  clerk  until  a  subse- 
quent date. 

Judgment  is  not  Rendered  Void  by  Mere  Absence  of  Findings  —  Find- 
ings not  Necessary  in  Case  of  Default.  —  Judgment  is  not  ren- 
dered void  in  any  case  by  the  mere  absence  of  findings;  and  in  case  of 
default  findings  are  not  necessary,  and  form  no  part  of  the  judgment 
roll. 

Judgment  may  be  Entered  after  Rendition  at  Request  of  Any  One. 
—  Judgment  may  be  entered  after  its  rendition  at  the  request  of  one  not 
a  party  to  the  action.  It  is  the  duty  of  the  court  to  have  the  judgment 
entered,  no  matter  by  whom  its  attention  may  be  called  to  the  matter. 

Judgment  —  Notice  of  Entry  need  not  be  Given.  —  Party  against 
whom  the  judgment  i3  rendered  is  not  entitled  to  notice  of  its  entry. 

Judgment  of  Divorce  may  be  Entered  afi'er  Death  of  Party.  — 
Judgment  of  divorce  rendered  in  favor  of  a  party  during  her  lifetime 
may  be  entered  after  her  death. 

Estate  of  Decedent  —  Petition  for  Final  Distribution  cannot  Ask 
for  Accounting.  — Petition  by  an  administrator  for  the  final  distribu- 
tion of  the  estate  of  the  decedent  cannot  properly  contain  averments  for 
the  purpose  of  charging  a  distributee  with,  and  compelling  him  to  ac- 
count for,  property  of  the  deceased,  especially  for  property  which  came 
into  his  possession  in  another  state. 

Appeal  from  a  decree  of  the  superior  court  distributing  the 
estate  of  a  decedent,  and  from  an  order  denying  a  new  trial. 
The  facts  are  stated  in  the  opinion. 

Henry  C.  McPihe  and  James  M.  Seawell,  for  the  appellant. 

Tilden  and  Tilden,  Eugene  N.  Deuprey,  L.  M.  Hoefler,  and 
James  G.  Carson,  for  the  respondent. 

McFarlaxd,  J.  After  a  more  mature  consideration  of  this 
appeal,  upon  rehearing,  we  are  satisfied  that  the  court  below 
was  in  error,  and  that  the  decree  appealed  from  must  be  re- 
versed. 

The  appeal  is  taken  by  William  E.  Miller,  assignee  of  Wil- 
liam W.  Richards,  from  a  decree  of  distribution,  by  which 
the  estate  of  the  deceased  was  distributed,  one  half  to  her 
mother,  Mary  A.  Strasberger,  and   the  other  half  to  Theodore 
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T.  Cook,  who  was  adjudged  to  be  the  surviving  husband  of 
the  deceased.  As  the  deceased  left  no  issue  or  father,  one 
half  of  her  estate  went  to  her  toother,  and  the  other  half  to 
her  surviving  husband;  and  the  question  to  be  determined 
was,  whether  the  said  Theodore  T.  Cook,  or  the  said  William 
W.  Richards,  was  such  surviving  husband. 

Upon  the  trial  of  this  issue,  Cook  proved  that  he  was  mar- 
ried to  the  deceased  (whose  maiden  name  was  Emma  Stras- 
berger)  on  the  twenty-sixth  day  of  December,  1873.  It  was 
alleged  and  claimed  on  the  part  of  said  Richards  and  his  as- 
signee, Miller,  that  the  deceased  was  divorced  from  said  Cook; 
that  afterward,  on  May  30,  1880,  she  was  legally  married  to 
the  said  Richards,  and  that  Richards,  from  the  date  last 
named,  was,  and  continued  to  be,  her  lawful  husband  until 
her  death.  To  maintain  this  issue  on  his  behalf,  Miller 
offered  in  evidence  a  certain  judgment  roll  duly  authenticated. 
To  the  introduction  of  this  judgment  roll  Cook  objected,  upon 
the  grounds  that  the  decree  of  divorce  therein  contained  was 
entered  on  petition  of  said  Richards,  who  was  a  stranger  to 
the  record;  "that  there  is  no  foundation  for  the  same,  and 
that  it  is  not  a  decree";  that  it  was  entered  after  the  death 
of  the  plaintiff  to  the  action,  and  without  notice;  that  there 
were  no  findings  to  support  it,  and  that  the  papers  constitut- 
ing the  judgment  roll  arc  immaterial,  irrelevant,  and  incom- 
petent. The  court  sustained  the  objections,  and  appellant 
excepted.  The  appellant  then  offered  to  prove  the  marriage 
of  the  deceased  to  Richards  after  the  alleged  divorce,  and  the 
assignment  by  the  latter  of  all  his  right  and  interest  in  the 
estate  in  California,  and  in  the  hands  of  the  administrator,  to 
Miller.  This  offer  was  objected  to  upon  substantially  the 
same  grounds  as  above  stated,  and  the  objection  was  sus- 
tained. These  two  rulings  are  assigned  as  error,  and  present 
the  point  involved. 

The  judgment  roll  offered  in  evidence  shows,  substantially, 
these  things:  The  deceased,  Emma  Cook,  commenced  an  ac- 
tion in  March,  1880,  in  the  superior  court  of  San  Francisco 
against  the  said  Theodore  T.  Cook  to  obtain  a  divorce.  The 
complaint  was  sufficient  in  form  and  substance,  and  averred 
willful  neglect  as  the  cause  of  action.  Summons  was  duly 
issued  March  20,  1880,  and  was  personally  served  on  the  de- 
fendant on  the  same  day,  in  the  city  and  county  of  San  Fran- 
cisco. The  defendant  not  answering  or  appearing,  default 
was  entered   against  him   on    the   6th  of  April,    1880.     The 
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decree  contained  in  said  judgment  roll  was  entered  on  the 
eighth  day  of  September,  1885,  nunc  pro  tunc  as  of  the  twenty- 
third  day  of  April,  1880.  It  recites  that  the  action  came  on 
regularly  for  hearing  on  the  6th  of  April,  1880;  that  the  issu- 
ance and  service  of  the  summons,  and  the  default  of  defend- 
ant appearing,  the  case  was  referred  to  F.  \V.  Lawler,  a  referee, 
to  take  proof  of  all  the  material  allegations,  and  report  the 
6ame  to  the  court;  and  that  said  referee  made  his  report. 

The  said  decree  proceeds  as  follows:  "The  report  of  said 
referee  having  been  finally  filed  in  this  action,  and  this  action 
having  been  finally  submitted  on  the  twenty-third  day  of 
April,  A.  I).  1880,  and  this  court  having  then  fully  considered 
the  same,  and  ordered  that  a  decree  be  entered  therein  in 
favor  of  said  plaintiff  dissolving  the  bonds  of  matrimony, 
then,  on  said  twenty-third  day  of  April,  A.  D.  1880,  and  there- 
tofore existing  between  the  said  plaintiff,  Emma  Cook,  and 
the  said  defendant,  Theodore  T.  Cook,  on  the  ground  of  will- 
ful neglect,  which  said  judgment  of  said  court  was  duly  ren- 
dered in  open  court  by  this  court  on  said  twenty-third  day  of 
April,  A.  D.  1880,  and  then  and  there  entered  in  the  minuter 
of  said  court;  and  this  court,  upon  petition  of  William  W. 
Richards,  filed  herein  on  the  fourth  day  of  September,  A.  D. 
1885,  having  on  the  seventh  day  of  September,  1885,  ordered, 
adjudged,  and  decreed  that  the  said  decree  of  divorce  ordered 
by  said  judgment  of  said  court  to  be  entered  in  favor  of  said 
plaintiff  as  aforesaid  on  said  twenty-third  day  of  April,  A.  D. 
1880,  be  forthwith  entered  by  the  clerk  of  this  court  nunc  pro 
tunc  as  of  said  twenty -third  day  of  April,  A.  D.  1880,  and  that 
the  judgment  roll  in  this  action  be  forthwith  made  ;.nd  filed 
by  the  clerk  of  this  court  nunc  pro  tunc  as  of  said  twenty-third 
day  of  April,  A.  1).  18S0, —  it  is  now  therefore  considered,  or- 
dered, adjudged,  and  decreed  by  this  court,"  etc.  The  decree 
then  proceeds  to  dissolve  the  bonds  of  matrimony  between 
the  parties  as  of  April  23,  A.  D.  1SS0.  The  deceased,  Emma 
Cook,  who  was  the  plaintiff  in  said  action,  died  in  the  month 
of  November,  A.  D.  1883,  and  of  course  was  not  living  at  the 
date  of  the  entry  of  this  decree.  And  counsel  for  respondent 
contends,  —  1.  That  the  action  taken  by  the  court  on  April  23, 
18S0,  and  recited  in  said  decree,  was  not  in  any  sense  or  fur 
any  purpose  a  judgment,  and  had  no  effect  whatever  upon  the 
manage  relations  of  the  parties;  and  2.  That  the  decree  of 
September,  1885,  was  of  no  avail,  because  at  the  time  of  its 
entry  one  of  the  parties  was  dead. 
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The  deceased,  no  doubt,  considered  that  she  was  divorced 
on  April  23,  1880,  and  could  lawfully  enter  into  a  second 
marriage.  It  is  averred  in  the  petition  of  Richards  that  the 
said  Theodore  T.  Cook  also  entered  into  a  second  marriage  be- 
fore the  death  of  the  deceased;  and  although  there  is  no  proof 
on  that  subject  in  the  record,  yet  it  may  be  fairly  presumed, 
from  his  apparent  acquiescence  in  the  second  marriage  of  the 
deceased  until  after  her  death,  that  he  also  supposed  that  a 
divorce  had  taken  place,  and  that  he  could  lawfully  marry 
again  if  he  so  elected.  If,  therefore,  the  question  here  pre- 
sented were  a  doubtful  one,  the  leaning  of  the  court  should  be 
in  favor  of  the  validity  of  the  second  marriage,  and  against 
the  implication  of  bigamy. 

We  think,  however,  that  former  decisions  of  this  court  have 
with  sufficient  clearness  solved  the  problem  here  involved 
against  the  contention  of  respondent.  In  those  decisions  a 
plain  distinction  is  established  between  the  rendition  of  judg- 
ment and  its  entry  in  the  judgment-book. 

In  Gray  v.  Palmer,  28  Cal.  41G,  the  question  was  whether 
an  appeal  from  a  judgment  had  been  taken  in  time,  the  stat- 
ute then  requiring  the  appeal  to  be  taken  within  one  year 
after  "the  rendition  of  the  judgment."  In  that  case,  the  judg- 
ment had  been  rendered  more  than  two  months  before  it  had 
been  entered  by  the  clerk ;  and  the  appeal  had  been  taken 
within  a  year  after  the  entry,  but  not  within  a  year  after  the 
rendition.     And  the  court  held  that  the  appeal  was  too  late. 

Justice  Sawyer,  in  delivering  the  opinion  of  the  court,  says: 
"After  a  careful  review  of  these  and  other  sections  of  the  Prac- 
tice Act,  we  cannot  resist  t tie  conclusion  that  the  terms  'ren- 
dition '  and  '  entry  '  are  used  in  different  senses,  and  to  express 
the  idea  appropriate  to  those  words  respectively;  and  that 
there  is  a  rendition  of  a  judgment  before  it  is  actually  entered 
in  the  judgment-book.  Different  stages  of  the  proceeding  are 
recognized  by  the  statute  as  initial  points  from  which  other 
proceedings  may  be  taken  or  other  rights  acquired.  Thus  the 
right  of  appeal  attaches,  and  the  time  for  taking  it  commences 
to  run,  from  the  rendition  of  the  judgment  by  the  court;  the 
right  to  issue  execution,  from  the  time  of  the  entry  of  the 
judgment  rendered;  and  the  judgment  lien  upon  real  estate 
attaches  from  the  docketing  of  the  judgment  rendered  and  en- 
tered." 

And  again:  "  Upon  flic  construction  given  by  us,  there  are 
not  two  final  judgments,  as  is  argued  by  appellant.    The  clerk 
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enters  the  judgment  rendered  by  the  court.  The  court  pro- 
nounces the  judgment,  and  the  clerk  performs  the  ministerial 
duty  of  entering  it.  The  judgment  rendered  is  the  judgment 
entered." 

In  Casement  v.  Ringgold,  28  Cal.  335,  it  was  held  (at  a  time 
when  the  statute  provided  for  stated  terms  of  court),  that 
when  the  court  had  pronounced  a  judgment,  it  became  the 
judgment  of  the  court  of  the  term  at  which  it  had  been  ren- 
dered, and  that  the  clerk  could  perforin  the  ministerial  duty 
of  entering  it  in  the  judgment-book  after  the  expiration  of  the 
term.  And  the  opinion  in  this  case  refers  to  McMillan  v. 
Richards,  12  Id.  467,  and  Hutchinson  v.  Hours,  13  Id.  52,  in 
which  cases  the  entry  of  a  judgment  by  the  clerk  is  referred  to 
as  a  mere  ministerial  act. 

The  same  doctrine  is  clearly  stated  in  Peck  v.  Courtis,  31 
Cal.  209;  Gcnella  v.  Rclyea,  32  Id.  159;  McLaughlin  v.  Doherty, 
54  Id.  519;  and  in  other  cases  decided  by  this  court. 

And  in  the  Estate  of  Newman,  75  Cal.  213,  7  Am.  St.  Rep. 
146,  the  very  point  here  involved  seems  to  have  been  definitely 
settled.  The  only  difference  between  that  case  and  the  one 
at  bar  is,  that  in  the  former  the  decision  of  the  court —  that  is, 
the  rendition  of  the  judgment  —  was  in  writing,  and  signed  by 
the  judge  of  the  court,  and  filed  with  the  clerk.  But,  as  we 
shall  see,  those  circumstances  gave  no  additional  significance 
or  validity  to  the  rendition  of  the  judgment.  One  of  the  ques- 
tions in  the  Newman  case  was,  When  did  the  judgment  of  di- 
vorce take  effect  as  between  the  parties?  And  the  court  say: 
"  The  decree  was  .signed  by  the  judge  on  October  19,  and  was 
filed  with  the  clerk  on  October  22,  1885.  Thus  rendered,  it 
was  binding  on  the  parties  and  privies,  although  not  entered 
until  January  5,  1887.  The  clerk  could  not,  by  his  failure  to 
perform  a  ministerial  duty,  abridge  the  rights  of  any  party 
interested." 

If  it  were  necessary  to  refer  to  general  authorities,  it  would 
be  found  that  their  drift  is  the  same  way.  Freeman,  in  his 
work  on  judgments,  states  the  essence  of  the  cases  as  follows: 
"  Expressions  occasionally  find  their  way  into  reports  and 
text-books,  indicating  that  the  entry  is  essential  to  the  exist- 
ence and  force  of  the  judgment.  These  expressions  have 
escaped  from  their  authors  when  writing  on  matters  of  evi- 
dence, and  applying  the  general  rule  that  in  each  case  the 
best  testimony  which  is  capable  uf  being  produced  must  be 
received,  to  the  exclusion  oi  every  means  of  proof  less  satis- 
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factory  and  less  authentic.  The  rendition  of  a  judgment  is  a 
judicial  act;  its  entry  upon  the  record  is  merely  ministerial. 
.  .  .  .  That  which  the  court  performs  judicially,  or  orders  to 
be  performed,  is  not  to  be  avoided  by  the  action  or  want  of  ac- 
tion of  the  judges  or  other  officers  of  the  court  in  their  minis- 
terial capacity":  Freeman  on  Judgments,  sec.  38. 

In  Cal.  S.  Tel.  Co.  v.  Patterson,  1  New  124,  which  was  a  well- 
considered  case,  the  question  was,  What  constitutes  a  judg- 
ment? And  the  court  say:  "This  motion  seems  to  be  based 
upon  a  misapprehension  of  what  constitutes  a  judgment;  and 
counsel  seem  to  have  confounded  the  judgment  itself  with  the 
entry  or  record  thereof.  The  judgment  is  a  judicial  act  of  the 
court;  the  entry  is  the  ministerial  act  of  the  clerk.  The  judg- 
ment is  as  final  when  pronounced  by  the  court  as  when  it  is 

entered  and  recorded  by  the  clerk,  as  required  by  statute 

The  decision  of  the  court  is  the  judgment;  the  entry  by  the 
clerk  is  the  evidence  of  it." 

The  current  of  English  and  American  authorities  is  to  the 
same  point. 

In  some  of  the  cases  decided  by  this  court  and  cited  above, 
the  judge,  at  the  time  of  the  rendition  of  the  judgment,  had 
prepared  a  written  decision,  generally  in  the  form  of  a  decree, 
and  had  in  some  instances  riled  it  with  the  clerk;  and  coun- 
sel for  respondent  contends  that  those  cases  are  not  authority 
here,  because  in  Cool:  v.  Cook  no  such  written  decision  or  de- 
cree had  been  prepared,  signed,  or  filed.  But  there  is  no  stat- 
utory provision  for  the  signing  of  a  judgment  by  the  judge, 
either  before  or  after  entry;  and  his  signature  gives  to  it  no 
additional  solemnity  or  validity:  Clink  v.  Thurston.  47  Cal. 
20.  Where  that  practice  is  adopted,  it  is  merely  to  give  the 
clerk  surer  means  of  correctly  entering  what  has  been  ad- 
judged. But  when,  after  the  trial  and  final  submission  of  the 
case,  the  court  pronounces  a  judgment  in  apt  language,  which 
finally  determines  the  rights  of  the  parties  to  the  action,  and 
leaves  nothing  more  to  be  done  except  the  ministerial  act  of 
the  clerk  in  entering  it,  and  especially  wh.'n  what  the  court 
has  pronounced  has  been  entered  in  the  minutes,  then  the 
judgment  has  been  rendered,  and  the  rights  of  the  parties 
established.  And  such  was  the  case  in  Cook  v.  Cook,  whether 
'.'•;■  1  ike  the  recitals  in  the  decree  entered  in  1885  or  the  entry 
in  the  minutes  in  1880,  as  stated  in  the  petition  of  Richards. 

In  Peck  v.  Courtis,  supra,  no  form  of  judgment  had  been 
written  or  signed  by  the  judge.     In  that  case  the  court  say: 
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"As  to  the  final  judgment  from  which  an  appeal  is  taken,  it 
appears  from  the  record  that  '  the  cause  having  come  on  to  be 
heard  before  the  court  on  the  twenty-second  day  of  December, 
1863,  upon  the  report  of  the  referees,  and  the  court  having, 
been  sufficiently  advised  thereon,  it  was  ordered,  adjudged, 
and  decreed  by  the  court  that  the  said  report  of  said  referees 
be  confirmed,  and  that  judgment  be  entered  according  to  said 
report,  and  that  said  partition  be  effectual  forever.'  The  judg- 
ment thus  rendered  on  the  twenty-second  day  of  December, 
1863,  was  not  in  fact  'entered'  in  the  judgment-book  by  the 
clerk  till  July  25,  1864,  some  six  months  afterwards.  But  an 
appeal  from  a  final  judgment  must  be  taken  '  within  one  year 
after  the  rendition  of  the  judgment.'  The  time  begins  to  run 
from  the  time  when  the  judgment  is  rendered,  not  from  the 
time  when  it  is  entered.  The  rendition  and  entry  of  a  judg- 
ment are  entirely  different  things,  —  the  one  is  to  be  performed 
by  the  court,  and  must  be  first  in  order  of  time,  and  the  other 
by  the  clerk":  31  Cal.  209. 

In  Genella  v.  Relyca,  32  Cal.  160,  the  court  say:  "The  court 
announced  its  judgment,  and  the  order  for  judgment  was  en- 
tered in  the  minutes  of  the  court  on  the  15th  of  August,  1865. 
The  judgment  was  therefore  rendered,  and  the  time  for  taking 
an  appeal  commenced  to  run  on  that  day." 

In  Cal.  S.  Co.  v.  Patterson,  1  Nev.  155,  above  cited,  the 
court,  on  rehearing,  say:  "When  a  judge  orders  a  judgment 
in  a  cause,  and  that  order  is  entered  in  the  journal  or  minutes 
of  the  court,  and  no  further  facts  are  to  be  ascertained  to  de- 
termine the  exact  amount  and  character  of  that  judgment, 
but  there  simply  remains  the  clerical  duty  of  entering  in  the 
judgment-book  that  which  the  court  has  determined  and  or- 
dered to  be  entered,  this  in  our  opinion  is  a  final  judgment 
from  which  an  appeal  lies." 

Counsel  for  respondent  contends  that  the  case  of  Macnevin 
v.  Macnevin,  63  Cal.  186,  is  in  conflict  with  the  other  cases 
above  cited.  That  case  is  very  meagerly  reported,  and  the  pre- 
cise point  under  discussion  here  was  apparently  not  argued  by 
counsel,  or  considered  by  the  court.  The  court  below  in  that 
rase  announced  its  decision  in  favor  of  defendant,  and  then 
made  an  order  vacating  certain  allowances  which  it  had 
granted  plaintiff  for  alimony  and  counsel  fees.  From  this 
order  plaintiff  appealed  before  there  had  been  any  entry  of 
the  general  judgment  in  the  case;  and  this  court  held  that  the 
order  was   not   appealable  as  an  order   made   after  final  judg- 
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ment.  But  at  that  time  the  code  had  heen  changed  so  as  to 
provide  that  an  appeal  from  a  final  judgment  could  not  be 
taken  until  after  entry;  and  all  that  the  court  can  be  consid- 
ered as  having  decided  in  the  case  was,  that,  as  an  appeal 
from  a  judgment  could  not  be  taken  until  after  its  entry, 
therefore,  for  the  purpose  of  an  appeal,  no  order  could  be  con- 
sidered as  an  order  made  after  final  judgment  which  had  not 
been  made  after  the  entry  of  the  judgment. 

In  Condee  v.  Barton,  G2  Cal.  1, —  also  relied  on  by  respond- 
ent, —  when  the  court  had  announced  its  findings  of  facts,  and 
its  conclusion  of  law  upon  said  facts,  that  plaintiffs  were  not 
entitled  to  judgment,  plaintiff's  immediately  moved  that  the 
■conclusion  of  law  be  set  aside,  and  that  judgment  upon  the 
facts  found  be  given  for  plaintiffs.  Thereupon  the  court  or- 
dered that  the  entry  of  judgment  be  stayed  until  said  motion 
could  be  heard,  and  upon  the  hearing  of  the  motion  the  court 
ordered  judgment  for  plaintiffs.  Upon  appeal  this  court  held 
that  the  course  adopted  by  the  court  below  was  not  erroneous. 
But  it  can  hardly  be  said  that  in  that  case  the  court  had  ren- 
dered any  judgment  at  all,  because  the  retraction  was  concur- 
rent with  the  announcement  of  the  first  conclusion,  and  the 
intended  judgment  was  expressly  held  in  abeyance  to  await 
further  consideration.  And  the  concluding  sentence  in  the 
short  opinion  of  this  court  in  that  case  must  be  considered 
with  reference  to  the  facts  of  the  case.  No  such  facts  appear 
in  Conk  v.  Cook. 

None  of  the  other  cases  cited  by  respondent  from  this  court 
are  in  point. 

The  fact  that  the  decree  was  entered  upon  the  petition  of 
Richards  is  of  no  significance.  It  was  the  duty  of  the  court 
to  have  the  judgment  entered,  no  matter  by  whom  its  atten- 
tion was  called  to  the  subject. 

The  mere  absence  of  findings  would  not  render  a  judgment 
void  in  any  case;  and  in  a  case  of  default,  findings  are  not 
necessary,  and  form  no  part  of  the  judgment  roll:  Code  Civ. 
Proc,  sec.  670;  Mulcahy  v.  Mulcahy,  51  Cal.  G2(5;  Fox  v.  Fox, 
.25  Id.  587. 

There  was  no  necessity  for  any  notice  to  Theodore  T.  Cook 
before  the  entry  of  the  judgment.  It  was  the  duty  of  the  clerk 
at  any  time  after  the  rendition  of  the  judgment  to  enter  it. 

And  the  judgment  having  been  rendered  in  the  lifetime  of 
the  plaintiff,  Emma  Cook,  there  was  no  error  in  entering  it 
after  her  death.      There  are  abundant  English   and  American 
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authorities  to  this  point;  hut  there  is  no  need  of  citing  them 
here,  hecause  this  court  has  so  held  expressly  in  Franklin  v. 
Morula,  50  Cal.  289;  95  Am.  Dec.  129.  That  case  was  an  ac- 
tion of  ejectment.  On  the  2d  of  October,  1869,  the  court  made 
the  following  order  for  judgment  in  favor  of  plaintiff,  and  it 
was  entered  by  the  clerk  in  his  book  of  minutes  of  the  court: 
"  This  cause  having  been  heretofore  tried  before  the  court 
without  a  jury,  and  submitted  for  consideration  and  decision, 
it  is  now  ordered  that  plaintiff  in  this  cause  have  judgment 
against  the  defendants  for  the  possession  of  the  premises  de- 
scribed in  the  complaint,  together  with  costs  of  suit."  No 
further  entry  was  made  by  the  clerk  until  the  first  day  of 
October,  1874,  —  five  years  afterward,  —  when  he  entered  up 
and  recorded  a  formal  judgment.  An  execution  —  or  writ  of 
restitution  —  was  issued  on  this  judgment,  and  the  successors 
in  interest  of  the  defendant  Merida  were  put  out.  They 
moved  to  be  restored  to  the  possession;  and  upon  the  hearing 
of  that  motion,  it  appeared  that  when  the  judgment  was  en- 
tered the  plaintiff  Franklin  was  dead;  and  that  the  judgment 
had  been  entered,  and  the  writ  issued,  at  the  request  of  one 
Van  Nest,  to  whom  the  title  to  the  land  had  come,  through 
mesne  conveyances,  from  said  Franklin,  deceased.  It  appeared, 
also,  that  the  judgment  was  entered  on  October  1,  1874,  as  of 
that  date,  and  not  nunc  pro  tunc  as  of  October  2,  1869;  and 
thereupon  the  attorney  for  Van  Nest  moved  to  amend  the 
judgment  so  as  to  make  it  appear  to  be  entered  as  of  October 
2,  1869,  and  in  like  manner  to  amend  the  writ  of  restitution, 
and  the  court  below  allowed  the  said  motions  to  amend,  but 
denied  the  application  of  the  successors  of  the  defendant  to  be 
restored  to  possession. 

Upon  appeal,  the  point  made  was,  that  the  judgment  was 
entered  after  the  death  of  the  plaintiff.  But  this  court  took 
the  opposite  view,  and  in  its  opinion  uses  this  language: 
''There  was  no  necessity  for  an  amendment  of  the  judgment. 
It  was  rendered  October  2,  1869,  in  the  lifetime  of  plaintiff, 
and  recorded  October  1,  1874,  after  his  death.  Nor  was  there 
any  necessity  to  amend  the  writ  of  execution;  for  though  it 
erroneously  recited  that  the  judgment  had  been  rendered  on 
the  first  day  of  October,  1874.  still  it  otherwise  correctly  re- 
ferred to  the  judgment  in  such  a  manner  as  to  identify  it.  In 
these  respects,  the  order  below  was  erroneous;  but  we  think 
that,  under  the  circumstances,  the  motion  to  restore  the  de- 
fendants to  possession  was  correctly  denied.     The  writ,  though 
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issued  after  the  death  of  the  judgment  plaintiff,  and  in  his 
name,  was,  in  point  of  fact,  issued  and  executed  at  the  in- 
stance of,  and  for  the  benefit  of,  Van  Nest,  who  is  conceded  to 
be  the  successor  of  the  judgment  plaintiff.  Had  he,  as  such 
successor  in  interest,  applied  regularly  for  the  writ  in  the  first 
instance,  the  court  would  have  awarded  it  to  him.  What  has 
been  done  is,  therefore,  correct  in  substance,  though  irregular 
in  point  of  procedure.  It  is  hardly  worth  while  to  turn  Van 
Nest  out,  when  it  is  clear  that  he  must  be  immediately  put 
back  into  possession."  This  case  is  determinative,  not  only 
of  the  point  immediately  under  discussion,  but  of  nearly  every 
point  made  by  respondent  in  the  case  at  bar.  The  entry  of 
the  judgment  in  Cook  v.  Cook,  on  September  8,  1885,  was 
proper,  and  perhaps  necessary  in  order  to  furnish  the  requi- 
site proof  of  the  judgment  when  it  was  sought  to  be  introduced 
as  evidence  in  another  proceeding. 

(It  may  be  well  to  observe  that  in  the  case  of  a  statutory 
judgment  entered  by  the  clerk  upon  the  rendition  of  a  verdict 
by  a  jury,  it  may  be  fairly  contended  that  the  only  judgment 
is  the  judgment  actually  entered  by  the  clerk.) 

Our  conclusion  is,  that,  under  the  circumstances  here  pre- 
sented, the  judgment  in  the  said  case  of  Cook  v.  Cook  was 
rendered  on  the  23d  of  April,  1880,  and  that  the  divorce  be- 
tween said  parties  must  be  held  to  have  been  of  that  date, 
and  that  consequently  the  court  below  erred  in  sustaining  the 
objections  to  the  introduction  of  said  judgment  roll,  and  in 
excluding  evidence  of  the  marriage  of  said  Emma  Cook  and 
said  Richards  after  said  twenty-third  day  of  April,  1880. 

Of  course  we  have  no  commendation  for  the  neglect  of  the 
clerk  to  enter  the  judgment  in  Cook  v.  Cook  immediately  after 
it  was  pronounced,  or  for  the  failure  of  the  attorney  of  the 
plaintiff  in  that  action  to  see  to  it  that  the  judgment  was  then 
entered.  But  many  of  the  most  perplexing  questions  pre- 
sented here  arise  out  of  the  want  of  care  or  the  want  of  capa- 
city  of  attorneys  and  other  officers  of  courts.  It  is  the  duty 
of  the  court,  however,  to  protect  the  rights  of  litigants,  even 
against  the  incapacity  of  their  agents,  except  where  such  in- 
capacity has  placed  those  rights  beyond  the  reach  of  legal 
justice. 

2.  The  decree  of  distribution  was  made  in  this  case  on  the 
petition  of  the  administrator.  In  his  petition,  after  stating 
what  property  of  the  estate  there  was  in  his  hands,  the  pay- 
ment of  debts  and  taxes,  and  all  other  matters  showing  that 
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the  estate  was  in  condition  to  be  finally  distributed,  he  further 
alleges  that  the  deceased  left  certain  other  property  in  the 
state  of  New  York,  which  came  into  the  hands  of  the  said 
William  W.  Richards,  which,  he  alleges,  Richards  never  ac- 
counted for,  and  prays  that  Richards  be  cited  to  account  for 
such  property,  and  that  if  Richards  be  adjudged  entitled  to 
any  portion  of  said  estate,  that  he  be  charged  with  said  prop- 
erty left  by  deceased  in  said  state  of  New  York.  To  the  peti- 
tion the  appellant  Miller  demurred  generally,  upon  the  ground 
that  an  action  for  an  accounting  against  Richards  could  not 
properly  be  united  with  a  petition  for  final  distribution,  and 
specially  to  that  part  which  seeks  to  require  Richards  to  ac- 
count for  the  New  York  property,  for  want  of  jurisdiction,  etc. 
The  court  overruled  the  demurrer,  and  found  that  Richards 
received  certain  property  left  by  deceased  in  New  York;  but 
as  the  court  found  that  Richards  was  not  an  heir,  no  mention 
is  made  of  the  matter  in  the  decree. 

We  think  that  the  demurrer  should  have  been  sustained. 
We  do  not  see  how  a  petition  which  goes  upon  the  theory  that 
the  administration  is  ready  to  be  closed,  and  the  estate  is  in 
a  condition  to  be  finally  distributed,  can  properly  include 
averments  and  a  prayer  which  start  the  estate  upon  a  fresh 
career  of  litigation, — even  assuming  that  the  court  might 
have  jurisdiction  over  property  left  by  the  deceased  in  New 
York,  and  that  in  a  proceeding  for  the  final  distribution  of  the 
estate  the  probate  court  had  jurisdiction  to  determine  such 
equities  as  are  asserted  in  the  petition,  and  that  the  adminis- 
trator could  take  a  part  in  favor  of  one  heir  as  against  an- 
other. 

The  decree  and  order  appealed  from  are  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

The  following  is  the  opinion  of  Mr.  Justice  Thornton  above 
referred  to,  rendered  on  the  26th  of  April,  1888:  — 

Thornton",  J.  Emma  Cook  was  never  divorced  from  Theo- 
dore T.  Cook.  A  divorce  is  not  granted  until  the  final  decree 
is  entered;  and  in  the  case  of  Cook  v.  Cook  there  was  no 
entry  of  a  final  decree.  The  order  of  the  23d  of  April,  1SS0, 
in  Cook  v.  Cook,  was  a  direction  that  a  decree  dissolving  the 
bonds  of  matrimony  be  entered,  but  it  does  not  appear  that 
this  order  was  ever  complied  with.  The  attempt  of  the  court 
on  the    7th   of   September,    1885,  to    impart   validity  to    the 
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alleged  marriage  of  Emma  Cook  with  William  W.  Richards 
after  the  23d  of  April,  1880,  by  a  nunc  pro  tunc  decree  dis- 
solving the  bonds  of  matrimony  between  Emma  Cook  and 
Theodore  T.  Cook  could  not  have  any  such  effect.  As  there 
was  no  decree  dissolving  the  bonds  of  matrimony  between  the 
Cooks  on  the  3d  of  May,  1880,  when  it  is  claimed  a  marriage 
was  had  between  Emma  Cook  and  William  W.  Richards, 
and  no  such  decree  was  ever  entered  during  the  lifetime  of 
Emma  Cook,  after  which  a  marriage  was  celebrated  between 
Richards  and  Emma  Cook,  it  cannot  be  held  that  there  was 
ever  a  valid  marriage  between  the  parties  last  named. 

The  nunc  pro  tunc  decree  was  made  long  after  the  death  of 
Emma  Cook,  which  took  place  in  November,  1883.  She  wa3 
not  divorced  at  the  time  of  her  death,  and  we  cannot  perceive 
how,  after  that  time,  the  relation  of  Emma  Cook  to  Theodore 
T.  Cook  could  be  changed  by  any  decree  of  the  court.  The 
court  below  did  not  err  in  holding  Theodore  T.  Cook  the  hus- 
band of  Emma  Cook  at  the  time  of  her  death,  and  in  ruling 
out  the  judgment  roll  in  Cook  v.  Cook. 

This  appeal  is  prosecuted  by  William  E.  Miller  as  the  as- 
signee of  William  W.  Richards  of  the  share  of  Emma  Cook's 
estate  claimed  by  Richards  as  her  husband.  And  as  it  ap- 
pears that  Richards  was  never  the  husband  of  the  decedent, 
the  appellant  Miller  can  have  no  interest  in  any  other  ques- 
tion presented  on  this  appeal. 

Rehearing  denied. 


Judgment  Defined:    Whitwell  v.  Emory,  3  Mich.  84;  59  Am.  Dec.  220. 

Judgment  of  a  Court  of  Record  is  considered  to  have  been  rendered 
on  the  first  day  of  the  term,  irrespective  of  the  day  upon  which  it  may  in  fact 
have  been  rendered:  Farley  v.  Lea,  4  Dew  &  B.  169;  32  Am.  Dec.  680; 
Waiters  v.  Carter,  4  Gratt.  407;  50  Am.  Dec.  7S. 

Judgment  of  Divorce,  after  being  sigued  by  the  judge  and  filed  with  the 
clerk,  is  binding  upon  the  parties  and  their  privies,  although  not  entered  by 
the  clerk:  New man'*  Extate,  75  Cal.  213;  7  Am.  St.  Rep.  146. 

Dismissal  of  Action.  —  An  action  which  is  directed  to  be  dismissed  by 
the  plaintiff  13  not  dismissed  until  the  judgment  of  dismissal  has  been  entered 
in  the  judgment  book,  and  an  entry  of  the  dismissal  made  in  the  register  of 
actions:  Page  v.  Superior  Court  of  Alameda,  76  Cal.  372;  Page  v.  Page,  77 
Id.  83. 

Entry  of  Judgment.  —The  provision  of  section  5S1  of  the  Code  of  Civil 
Procedure  that  an  action  may  be  dismissed  "when,  after  verdict  or  final 
submission,  the  party  entitled  to  judgment  neglects  to  demand  and  have  the 
same  entered  for  more  than  six  mouths,"  does  not  apply  to  existing  verdicts, 
unless  there  was  six  months'  neglect  after  the  act  took  place:  Gardner  v. 
Taiam,  77  Cal.  ioS. 
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Judgments  —  Signature  op  Judges.  —  The  statutes  requiring  judgments 
to  be  signed  by  judges  and  clerks  are  not  mandatory,  and  a  failure  to  ob- 
serve them  will  not  per  se  render  such  judgments  ineffectual:  Spencer  v. 
Credle,  102  N.  C.  G8. 


[In  Bank.] 

Hill  v.  Finigan. 

f~7  California,  267.] 

Pledge  —  Pledgor's  Right  to  Treat  Pledgee's  Purchase  of  Pledged- 
Property  as  Invalid  —  Unreasonable  Delay  by  Pledgor  in  Dis- 
affirming Sale.  —  Pledgor  lias  a  right  of  election  to  treat  the  purchase- 
of  the  pledged  property  by  the  pledgee  at  his  own  sale  a3  invalid,  but 
loses  such  right  by  failing  to  exercise  it  within  a  reasonable  time  after 
being  informed  of  the  purchase. 

Pledge  —  Unreasonable  Delay  by  Pledgor  in  Disaffirming  Pledgee's 
Purchase  of  Pledoed  Property,  when  Question  for  Jury. — Jury 
may  be  instructed  as  a  matter  of  law  that  the  delay  of  the  pledgor  in 
disaffirming  the  purchase  of  the  pledged  property  by  the  pledgee  at  his 
own  sale  was  unreasonable,  if  the  facts  as  to  the  delay  are  undisputed; 
but  if  the  facts  are  disputed,  it  is  proper  to  leave  the  question  of  rea- 
sonableness to  the  jury. 

Pledge  —  Jury  may  be  Instructed  that  Pledgor  Ratified  Pledgee's 
Purchase  of  Pledged  Property,  if  Pledgor  Unreasonably  De- 
layed to  Object,  and  Negotiated  for  Repurchase. — Jury  may  be 
instructed  that  the  pledgor  ratified  the  purchase  of  the  pledged  property 
by  the  pledgee  at  his  own  sale,  if  he  unreasonably  delayed  to  object, 
after  being  informed  of  the  purchase,  and  treated  with  the  pledgee  for 
the  repurchase  of  a  portion  of  the  property,  with  knowledge  of  his 
rights.  The  instruction  simply  means  that  if  the  pledgor  did  certain 
things,  he  elected  to  treat  the  sale  as  binding. 

Pledge  —  Ratification  by  Pledgor  of  Pledgee's  Purchase  of  Pledged 
Property  —  Consideration  not  Required.  —  Ratification  by  a  pledgor 
of  the  purchase  of  the  pledged  property  by  the  pledgee  at  his  own  sale- 
does  not  require  a  consideration  or  the  elements  necessary  to  make  a  new 
contract. 

Pledge —  Ratification  by  Pledgor  of  Pledgee's  Purchase  of  Pledged 
Property  —  Pledgor's  Knowledge  of  Law  Presumed.  —  Knowledge 
of  the  law,  if  essential  to  a  ratification  by  the  pledgor  of  the  purchase  of 
the  pledged  property  by  the  pledgee  at  his  own  sale,  will  be  presumed 
when  the  contrary  does  not  appear. 

Pledge  —  Pledgor  cannot  Retract  Affirmance  or  Disaffirmance  (if 
Pledgee's  Purchase  of  Pledged  Property.  —  Pledgor's  election  re- 
treat the  purchase  of  the  pledged  property  by  the  pledgee  at  his  own 
sale  as  valid  cannot  afterwards  be  retracted;  nor  can  an  election  to  dis- 
affirm the  sale  be  retracted  or  renewed  at  a  later  date  for  the  purpose  of 
increasing  the  damages. 

Instruction  —  Harmless  Error  —  Assumption  of  Fact  in  Appellants- 
Favor,  and  of  Undisputed  Fact. — Instruction  erroneously  assuming 
a  fact  in  favor  of  the  appellant  cannot  be  complained  of  by  him;  nor  can 
the  assumption  of  an  undisputed   fact  in  an  instruction  injure  him. 
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Instruction  —  Abstract  Instruction  Which  could  not  have  Misled 
Jury.  —  Purely  abstract  instruction  which  could  not  have  misled  the 
jury,  in  view  of  all  the  circumstances  of  the  case,  will  not  be  reviewed 
on  appeal. 

Action  for  damages  for  the  conversion  of  certain  mining 
etock  and  diamonds.     The  facts  are  stated  in  the  opinion. 

Stanly,  Stoney,  and  Hayes,  for  the  appellant. 

Garber  and  Bishop,  for  the  respondent. 

The  Court.  Action  for  damages  for  the  conversion  of  cer- 
tain mining  stock  and  diamonds.  This  property  was  pledged 
to  secure  the  payment  of  money  advanced  by  defendant  at  the 
request  of  plaintiff.  Payment  not  having  been  made,  the 
pledgee  caused  the  property  to  be  sold  to  satisfy  the  debt. 
The  grounds  of  objection  to  the  sale  are,  that  although  notice 
of  the  sale  was  given  to  the  pledgor,  none  was  given  to  the 
public,  and  that  the  pledgee  himself  was  the  purchaser  at  the 
sale.  The  defense  was,  that  the  want  of  notice  to  the  public 
was  at  the  pledgor's  request,  and  to  save  him  from  expense, 
and  that  he  did  not  elect  to  avoid  the  sale  within  a  reasonable 
time,  but  upon  being  informed  of  the  facts,  ratified  and  con- 
tinued it.  The  jury  found  a  verdict  for  the  defendant,  and 
the  plaintiff  appeals.  The  principal  points  made  for  the  ap- 
pellant relate  to  the  instructions. 

1.  It  is  claimed  that  the  court  erred  in  giving  the  following 
instruction:  "If  the  jury  find,  from  the  evidence,  that  prior 
to  June  13,  1878,  Hill  agreed  with  Finigan  that  the  sale 
should  be  made  without  other  or  further  notice  to  the  public, 
or  to  him,  than  such  as  Hill  already  had,  and  that  Finigan 
thereupon  caused  the  sale  to  be  made,  and  became  a  pur- 
chaser thereat,  and  that  afterwards  Hill,  upon  being  informed 
of  the  fact  that  Finigan  had  purchased  the  property  at  such 
•sale,  did  not,  within  a  reasonable  time,  object  to  such  pur- 
chase by  Finigan,  then  you  will  find  that  Hill  ratified  the 
sale,  and  it  thereby  became  valid  and  binding,  and  your  ver- 
dict will  be  for  the  defendant."  The  argument  against  this 
instruction  is,  in  the  first  place,  that  ratification  is  a  fact,  and 
that  therefore  it  was  improper  for  the  court  to  tell  the  jury 
that  they  should  infer  it  from  other  facts;  and  in  the  second 
place,  that  such  other  facts  were  not  sufficient  to  support  the 
inference  which  the  court  undertook  to  draw.  But  we  think 
the  instruction  was  proper.  The  substance  of  it  was,  that  if 
the  jury   believed    that    there   was    unreasonable    delay  they 
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must  find  a  verdict  for  the  defendant.  This  included  every- 
thing that  was  necessary  for  them  to  know  in  this  regard.  It 
was  not  necessary  to  tell  them  why  this  was  so,  and  if  there 
was  any  inaccuracy  in  stating  the  grounds  of  the  rule  laid 
down  for  their  guidance,  it  was  manifestly  harmless.  It  is 
therefore  immaterial  to  consider  whether  it  is  strictly  accurate 
to  say  that  unreasonable  delay  would  amount  to  a  ratification. 
We  are  inclined  to  think  that  in  strictness  a  ratification  im- 
plies some  affirmative  action,  and  that,  if  any  reason  were  to 
be  given  to  the  jury  for  the  explicit  and  positive  directions 
embodied  in  the  instruction,  it  would  have  been  better  to  have 
said  that  the  pledgor  had  a  right  of  election  to  treat  the  sale 
as  invalid,  and  that  he  would  lose  this  right  by  failing  to 
exercise  it  within  a  reasonable  time.  But  it  is  unnecessary  to 
express  an  opinion  upon  this.  The  direction  to  find  a  verdict 
for  the  defendant,  if  they  believed  that  there  was  unreasonable 
delay,  excluded  the  possibility  of  misapprehension  on  their 
part,  and  we  think  it  was  correct  as  a  matter  of  law.  The 
sale  being  voidable  merely,  there  must  be  some  period  within 
which  the  pledgor  must  make  his  election  as  to  whether  he 
will  avoid  it  or  not.  He  cannot  wait  for  the  whole  period  of 
the  statute  of  limitations,  speculating  upon  the  changes  of 
the  market:  Hayward  v.  Ban!:,  96  U.  S.  Gil.  And  this  is  a 
rule  of  law,  and  not  an  inference  of  fact.  The  learned  coun- 
sel for  the  appellant  will  hardly  contend  that  the  pledgor  can 
wait  an  unreasonable  time,  and  if  not,  why  is  it  not  proper  to 
tell  the  jury  so?  What  constitutes  an  unreasonable  time,  is 
doubtless  a  question  which  may  involve  many  elements.  Pos- 
sibly it  would  be  advisable  in  many  cases  for  the  judge  to 
enlarge  somewhat  upon  the  elements  of  this  question;  but  if 
the  appellant  had  desired  this,  he  should  have  requested  in- 
structions in  relation  to  it.  In  some  cases  the  facts  might  be 
such  as  to  render  it  proper  for  the  judge  to  instruct  the  jury 
as  a  matter  of  law  that  the  delay  was  unreasonable;  and  if 
the  facts  here  had  been  undisputed,  we  think  it  would  have 
been  proper  to  have  done  so  in  this  case.  If  it  were  undis- 
puted that  the  pledgor  had  remained  silent  for  nearly  two 
months  after  being  informed  of  the  facts,  and  until  the  stocks 
had  risen  to  the  very  high  price  at  which  they  were  on  the  7th 
of  August,  we  think  that  the  judge  should  have  instructed  the 
jury,  as  a  matter  of  law.  that  the  delay  was  unreasonable,  and 
that  they  must  find  for  the  defendant.  But,  as  is  stated  be- 
low, the  pledgor  testifies  that  a  day  or  so  after  the  sale,  when 
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he  was  presented  by  the  defendant  with  a  statement  of  ac- 
count, he  disaffirmed  the  sale,  and  announced  his  intention  to 
treat  it  as  invalid.  And  in  view  of  this,  and  of  this  only,  we 
think  the  submission  of  the  question  to  the  jury  was  proper. 

2.  It  is  contended  that  the  court  erred  in  giving  the  folio. v- 
ing  instruction:  "If  you  find,  from  the  evidence,  that  the  de- 
fendant caused  the  property  pledged  to  him  to  be  offered  for 
sale  at  public  auction,  but  without  notice,  and  if  at  such  sale 
the  property  was  bid  in  by  the  defendant  for  fair  market 
prices,  and  that  higher  prices  were  not  obtainable  at  the  time 
and  place  of  sale,  and  if  you  further  find  that  the  plaintiff, 
upon  being  informed  of  such  sale,  made  no  objection  thereto, 
but  commenced  to  treat  with  the  defendant  for  the  purchase 
from  defendant  of  a  portion  of  the  property,  you  will  find  that 
the  plaintiff  ratified  the  sale,  and  your  verdict  will  be  for  the 
defendant."  The  argument  against  this  instruction  is  similar 
to  that  against  the  preceding  one,  viz.,  that  ratification  is  a 
fact,  and  that,  therefore,  it  is  improper  to  tell  the  jury  that 
they  should  infer  it  from  other  facts;  and  that,  if  this  were 
not  so,  the  facts  stated  in  the  instruction  were  not  sufficient 
to  support  the  conclusion  which  the  court  directed  the  jury  to 
draw,  for  the  reason  that  the  element  of  the  pledgor's  knowl- 
edge of  the  law  was  omitted.  But  we  think  the  instruction 
was  proper.  It  is  perfectly  true  that  our  laws  do  not  permit 
the  judge  to  instruct  the  jury  as  to  what  inference  of  fact  they 
are  to  draw.  But  whether  or  not  a  particular  conception  is  of 
a  "fact"  or  a  "conclusion  of  law,"  is  generally  a  matter  of  re- 
lation. In  one  connection,  a  word  or  phrase  may  stand  for  a 
fact,  while  in  another  the  same  word  or  phrase  may  designate 
a  conclusion  of  law:  Levins  v.  Rovegno,  71  Cal.  273;  Turner  v. 
White,  73  Id.  300.  And  although  a  finding  that  a  party 
"ratified"  a  given  transaction  might  in  some  cases  be  sufficient 
as  a  finding  of  fact,  yet  in  the  present  instance  all  that  we 
understand  the  instruction  to  mean,  and  all  that  the  jury 
could  have  understood  from  it,  is,  that  if  they  believed  that 
the  plaintiff  did  certain  things,  those  things  amounted  to  a 
sufficient  election  to  treat  the  sale  as  valid,  and  that  having 
once  made  his  election,  he  was  bound  by  it.  The  sufficiency 
of  the  election  was  a  matter  of  law,  and  the  binding  force  of 
it  was  a  matter  of  law.  Suppose  that  evidence  had  been  in- 
troduced to  the  effect  that  the  pledgor  had  expressly  said  to 
the  pledgee:  "  1  know  that  the  sale  was  invalid  because  no 
public  notice  was  given,  and  because  you  were  the  purchaser, 
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and  that  I  can  have  it  set  aside;  but  knowing  this  I  elect  to 
treat  it  is  valid,  and  hereby  ratify  and  confirm  it."  We  think 
that  in  such  case  there  could  be  no  doubt  but  that  it  would 
have  been  proper  for  the  court  to  have  told  the  jury  that  if 
they  believed  that  he  so  said,  there  was  a  sufficient  election  to 
treat  the  sale  as  valid,  and  that  he  could  not  afterwards  re- 
tract it;  and  if  the  facts  enumerated  in  the  instruction  were 
of  equivalent  effect,  we  think  it  was  not  an  invasion  of  tho 
province  of  the  jury  to  say  so. 

The  question  then  is,  whether  the  facts  enumerated  in  the 
instruction  were  sufficient,  as  a  manifestation  of  the  pledgor's 
election,  to  treat  the  sale  as  valid;  and  we  think  that  they 
were.  It  is  to  be  observed  that  the  instruction  does  not  put  a 
case  of  mere  silence  on  the  part  of  the  pledgor.  It  is  possible 
that  mere  silence  (irrespective  of  lapse  of  time)  would  not 
amount  to  an  election  or  ratification.  But  here  there  was 
something  more  than  silence.  The  instruction  requires  not 
only  that  there  should  be  a  failure  to  object,  but  also  that  he 
should  have  commenced  to  treat  with  the  defendant  for  a 
portion  of  the  property.  If  he  did  this  with  knowledge  of  his 
rights,  we  think  it  was  sufficient.  It  was  not  necessary  that 
the  ratification  should  have  a  consideration  or  the  elements 
necessary  to  make  a  new  contract:  Hill  v.  Finigan,  G2  Cal. 
439.  In  Child  v.  Hugg,  41  Id.  520,  the  pledgor,  on  being  pre- 
sented with  an  account  of  the  sale,  admitted  its  correctness, 
and  "approved"  of  the  sale,  and  promised  to  pay  the  balance 
due;  and  it  was  held  that  these  things  constituted  a  ratifica- 
tion. In  Treadwell  v.  Davis,  34  Id.  G05,  94  Am.  Dec.  770,  a 
pledge  of  property  by  one  who  had  no  right  to  do  so  was  held 
to  be  ratified  by  the  owner's  saying,  when  informed  of  it,  that 
"he  was  glad  the  arrangement  had  been  made."  In  Earlc  v. 
Grant,  14  II.  I.  229,  after  an  invalid  sale,  the  pledgor  was 
present  with  the  pledgee  and  the  purchaser,  and  saw  the  pur- 
chaser pay  a  dollar  to  the  pledgee,  and  joined  with  them  in 
drinking  in  celebration  of  it;  and  it  was  held  that  these  cir- 
cumstances constituted  a  ratification.  Possibly  there  would 
have  been  no  ratification  if  the  pledgor,  while  offering  to  buy 
the  property,  should  protest  against  the  sale,  although  offering 
to  buy  it  fur  the  sake  of  peace.  But  that  question  does  not 
arise;  for  the  instruction  requires  not  only  that  the  pledgor 
should  have  commenced  to  treat  for  the  purcbase,  but  also 
that  he  should  have  "  made  no  objection  "  to  the  sale. 

It  remains  to  be  considered   whether  the  pledgor's  knowl- 
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edge  of  the  law  should  have  been  enumerated  as  one  of  the  ele- 
ments of  the  ratification.  There  certainly  are  decisions  which 
hold  that  knowledge  of  the  law  is  essential  to  a  ratification- 
See  King  v.  Lagrange,  50  Cal.  332;  Cockerell  v.  Cholmeley,  1 
Russ.  &  M.  425.  And  for  the  purposes  of  this  case  we  shall 
assume,  without  deciding,  that  knowledge  of  the  law  was 
necessary.  But  there  is  nothing  in  the  record  to  show  that 
the  pledgor  did  not  know  the  law,  and  the  presumption  is, 
that  he  did  know  it.  Now,  if  the  pledgor  had  expressly  ad- 
mitted at  the  trial  that  he  did  know  the  law  at  the  time  he 
commenced  to  treat  for  the  purchase  of  the  diamonds,  it  would 
seem  to  be  clear  that  he  would  not  have  been  injured  by  the 
failure  to  enumerate  that  element  in  the  instruction;  and  we 
think  that  the  unrebutted  presumption  has,  for  this  purpose, 
the  same  force  as  an  admission. 

3.  It  is  urged  that  the  court  erred  in  giving  the  following 
instructions,  viz.:  "A  conversion  of  personal  property  takes 
place  whenever  one  person  assumes  the  ownership  or  control 
of  another's  property  in  contravention  and  against  the  rights 
of  such  other  person,  and  against  his  consent.  That  may  be 
implied."  "And  if  the  jury  find,  from  the  evidence,  that,  on 
the  day  when  plaintiff  was  served  with  the  account  of  sale 
by  the  defendant,  Finigan  assumed  the  ownership  and  con- 
trol of  the  property  described  in  the  complaint,  and  denied 
Hill's  right  or  title  to  the  same,  and  set  up  right  or  title  him- 
self, then  you  will  find  that  the  conversion  of  the  property 

took  place  on  said  day  of  June,  1878,  or  whatever  day  it 

was  that  the  account  of  sale  was  rendered  to  him  by  Finigan, 
if  you  find  the  conversion  took  place  at  all."  Two  objections 
are  made  to  these  instructions,  which  we  shall  consider  sep- 
arately. 

(a)  It  is  said  that  they  ignore  the  pledgor's  right  of  elec- 
tion; that  while  it  is  true  that  the  pledgor  could  have  elected 
to  treat  the  illegal  sale  as  a  conversion,  yet  that  he  did  not  do 
so,  but  elected  to  place  the  conversion  at  the  time  of  the  for- 
mal demand  and  refusal  on  the  7th  of  August.  There  are 
authorities  which  say  that  in  case  of  a  sale  like  the  one  in- 
volved here,  where  the  pledgee  is  the  purchaser,  there  is  no 
conversion,  unless  the  pledgor  elects  to  treat  it  as  such  (see 
Bryan  v.  Baldwin,  52  X.  Y.  235;  Jones  on  Pledges,  sec.  571), 
and  for  the  purposes  of  this  decision,  we  shall  assume  that 
such  is  the  law.  But  if  the  pledgor's  story  is  to  be  believed, 
lie  did  elect  to  treat  the  sale  as  invalid  at  the  time  mentioned 
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in  the  instruction.  He  says  that  a  day  or  so  after  the  sale  the 
pledgee  gave  him  a  statement  of  account,  and  that  h^  then 
"told  him  I  did  not  recognize  that  sale,  and  that  he  nad  no 
right  to  sell  my  stocks  and  diamonds,  and  that  I  did  not  ap- 
prove of  it,"  and  that  he  refused  to  buy  hack  the  diamonds; 
and  said:  "I  will  make  you  give  up  those  diamonds  yet." 
This  seems  to  us  a  complete  disaffirmance  of  the  sale;  and  it 
is  so  characterized  by  the  appellant's  counsel  himself,  for  he 
said  on  the  oral  argument,  with  reference  to  the  story  of  his 
client:  "  He  swore  that  promptly  on  the  presentation  of  this 
account  ....  he  repudiated  the  sale,  and  said  he  would 
make  him  give  hack  his  property.  He  disaffirmed  it  then. 
.  .  .  .  He  disaffirmed  it  right  from  the  beginning."  If  he  did 
elect  to  disaffirm,  such  election  would  be  binding  upon  him. 
He  could  not,  for  the  purpose  of  increasing  the  damages,  after- 
wards disaffirm  the  disaffirance,  and  elect  to  disaffirm  again 
at  a  later  date.  His  right  to  the  highest  damages  depends, 
under  our  statute,  upon  his  prosecuting  the  action  with  rea- 
sonable diligence,  a  provision  which  would  have  little  mean- 
ing if  he  could  move  the  initial  point  along  to  suit  himself. 

Now,  without  stopping  to  inquire  whether  the  appellant 
can  have  a  reversal  because  of  the  assumption  or  ignoring  of 
a  fact  which  he  himself  swore  to  upon  the  trial,  and  which  his 
counsel  now  insists  upon  as  the  truth,  we  do  not  think  there 
was  any  prejudicial  error.  The  ignoring  of  the  pledgor's  elec- 
tion was  in  effect  an  assumption  of  its  existence  at  the  time 
specified  in  the  instruction.  The  position  of  the  appellant  in 
this  regard  must  be  in  effect  that  it  ought  to  have  been  left  to 
the  jury  to  say  whether  or  not  there  was  an  election  to  dis- 
affirm at  the  time  stated  in  the  instruction;  and  that  if  it  had 
been  so  left  to  them,  they  might  have  found  (contrary  to  the 
sworn  statement  of  appellant)  that  the  election  did  not  take 
place  at  that  time;  and  that  by  ignoring  it  altogether  the 
court  in  effect  assumed  that  it  did  occur  at  the  time  specified 
in  the  instruction,  and  not  on  the  7th  of  August.  But  the 
assumption,  in  view  of  the  conceded  facts  of  the  case,  was  in 
favor  of  the  appellant.  As  has  been  stated,  under  the  ground 
first  con^idrred,  it  is  only  by  reason  of  the  election  to  disaffirm, 
sworn  to  by  the  appellant,  that  the  court  could  not  declare,  as 
a  matter  of  law,  that  there  had  been  unreasonable  delay  in 
making  the  election.  If  it  had  not  been  for  that,  the  trial 
court  could,  and  presumably  would,  have  instructed  the  jury  to 
render  a  verdict  for  the  defendant  on  the  ground  of  unreason- 
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able  delay  in  making  the  election;  and  this  would  have  ended 
the  case,  and  rendered  errors  in  other  matters  immaterial. 
In  other  words,  it  was  only  by  reason  of  the  fact  assumed  in 
the  instruction  that  the  appellant  could  get  to  the  jury  at  all; 
and  this  being  so,  we  think  that  the  assumption  of  that  fact 
was  an  assumption  in  his  favor,  and  that  he  cannot  complain 
cf  it. 

(/;)  It  is  said  that  the  judge  improperly  assumed  a  fact 
when  he  charged  that  "if  the  jury  find,  from  the  evidence, 
that  on  the  day  when  plaintiff  was  served  with  the  account  of 
sale  by  the  defendant,  Finigan  assumed,"  etc.  The  argument 
is,  that  this  assumes  that  the  plaintiff  "was  served  with  the 
account  of  sale  by  the  defendant."  But  the  plaintiff  admits 
that  he  was  served  by  the  defendant  with  a  statement  of  ac- 
count. This  fact  is  undisputed,  and  hence  the  appellant  was 
not  injured  by  its  assumption.  His  counsel,  who  certainly 
has  argued  the  case  with  zeal  and  ability,  says  that  the  in- 
struction does  not  refer  to  the  account  above  mentioned,  but 
to  another  account  which  the  defendant  says  he  delivered  to 
the  plaintiff,  but  which  the  plaintiff  denies  that  he  received. 
We  are  by  no  means  certain  that  this  is  the  case,  or  that  the 
jury  so  understood  it.  But  assuming  that  the  instruction 
refers  to  the  latter  account,  there  was  nevertheless  no  injury; 
Uy<:  the  two  accounts  are,  for  all  purposes  which  are  material 
to  the  question  in  hand,  substantially  the  same.  The  account 
which  the  plaintiff  admits  that  he  received  from  the  defend- 
ant was  received  by  him  about  the  same  time  as  the  other; 
and  it  informed  him  (though  in  a  more  condensed  mode) 
that  the  securities  had  been  sold,  the  date  of  the  sale,  and  the 
price  they  brought.  This,  with  what  he  admits  that  the  de- 
fendant told  him  at  the  time,  was  all  that  it  was  material  for 
him  to  know.  The  foregoing  disposes  also  of  what  is  claimed 
to  have  been  a  similar  assumption  in  another  instruction. 

4.  It  is  argued  that  there  was  error  in  instructing  the  jury 
that  the  presumption  as  to  the  measure  of  damages  established 
by  section  3336  of  the  Civil  Code  is  a  disputable  presumption. 
We  do  not  find  it  necessary  to  determine  this  question.  There 
was  no  evidence  tending  to  rebut  the  presumption  (unless  the 
evidence  going  to  defeat  the  plaintiff's  claim  altogether  be 
considered  such,  in  which  view  there  was  of  course  no  injury), 
and  no  question  relating  to  it  was  submitted  to  the  jury.  The 
instruction,  therefore,  was  purely  abstract;  and  in  view  of  all 
the  circumstances  of  the  case,  we  do  not  see  how  it  could  have 
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misled  the  jury.  The  assignments  as  to  the  admissibility  of 
evidence  were  not  pressed  at  the  oral  argument,  and  we  do  not 
think  they  require  special  notice. 

Upon  the  whole  record,  we  see  no  prejudicial  error,  and  the 
order  appealed  from  is  therefore  affirmed. 


Pledge.  — For  an  exhaustive  note  on  the  law  of  pledges,  see  Lucketls  v. 
Townsend,  49  Am.  Dec.  730-738;  also  Robinson  v.  Hurley,  79  Id.  500-506. 
If  a  bank  holding  bonds  as  collateral  sesurity  sells  them  at  public  sale,  and 
itself  becomes  the  purchaser,  no  title  passes  by  such  sale,  and  the  bank  will 
be  still  considered  as  holdiug  them  under  its  original  title  as  collateral  secu- 
rity for  the  payment  of  the  debt  due  to  it  from  the  owner  of  the  bonds:  Bank 
of  the  Old  Dominion  v.  Dubuque  etc.  R.  R.  Co.,  8  Iowa,  277;  74  Am.  Dec.  302. 
Pledgee  cannot  purchase  at  his  owu  sale,  upon  the  same  principle  that  a  trus- 
tee cannot  purchase  at  his  sale:  Maryland  Fire  Ins.  Co.  v.  Dalrymplc,  25  Md. 
242;  89  Am.  Dec.  779,  and  note  791. 

Harmless  Error. — Instances  of  what  is:  See  note  to  Columbus  etc.  R'y 
v.  Bridges,  ante,  p.  64;  St.  Louis  etc.  R'y  Co.  v.  Mackie,  71  Tex.  491;  10 
Am.  St.  Rep.  766.  Errors  committed  in  favor  of  an  intervenor,  to  whom 
no  relief  of  any  kind  is  finally  granted,  are  without  prejudice,  and  no  ground 
for  reversal  on  appeal:  Farmers'  Bank  v.  Arthur,  75  Iowa,  129.  Where  the 
party  appealing  has  not  been  prejudiced  hy  an  erroneous  instruction,  the  ap- 
pellate court  will  not  reverse  the  judgment:  Commonwealth  v.  Lucas,  84  Va. 
303;  Wajcr  v.  Barbour,  S4  Id.  419.  An  instruction  which  might  have  a 
broader  meaning  than  was  properly  intended,  but  which  did  not  in  fact  mis- 
lead the  jury,  is  harmless  to  the  appellant:  In  re  Burrell,  77  Cal.  479.  An 
order  setting  aside  a  former  order,  which  has  expired  by  its  own  terms,  is  of 
no  effect,  and  hence  no  ground  for  reversal:  Blixir  v.  Blair,  74  Iowa,  311. 
The  erroneous  refusal  to  allow  an  amendment  to  the  answer  becomes  harm- 
less, if  the  defendant  was  allowed  to  introduce  all  the  evidence  which  he  could 
have  introduced  under  the  proposed  amendment:  Southern  Pacific  R.  R.  Co. 
v.  Purcell,  11  Cal.  69.  Where,  on  the  trial,  the  plaintiff  admits  the  falsity  of 
certain  allegations  of  his  complaint,  which  were  essential  to  his  cause  of  action 
under  every  possible  construction  ot  the  pleading,  any  error  in  the  admission 
or  rejection  of  evidence  is  harmless:  Turner  v.  White,  11  Id.  392.  A  judg- 
ment sustained  by  the  evidence  and  the  findings  of  the  appellate  court  will 
not  be  reversed  on  account  of  the  giving  of  an  instruction  as  to  the  measure 
of  damages,  when  it  clearly  appears,  from  the  evidence,  that  the  jury  were 
not  misled  by  it:  Hamburg  Amer.  etc.  Co.  v.  Gothman,  127  111.  599.  A  judg- 
ment will  not  be  reversed  because  a  technical  error  has  intervened,  when  it 
is  apparent,  from  the  whole  record,  that  substantial  justice  has  been  done,  or 
if,  upon  the  facts,  the  same  verdict  must  have  been  rendered  if  the  error  hail 
not  been  committed:  Chicago  City  R'y  Co.  v.  Dajlin,  126  Id.  100.  A  judg- 
ment will  not  be  reversed  because  improper  evidence  may  have  been  ad- 
mitted upon  trial,  when  it  is  apparent  that  the  result  must  been  the  .-a:;:e 
bad  it  been  excluded:  Bulkley  v.  Decinc,  127  Id.  407.  Although  instructions 
given  in  behalf  of  the  plaintiffs  state  the  defense  broader  than  the  issues  and 
evidence,  it  will  not  work  a  reversal  for  plaintiff,  unless  the  appellate  court 
can  see  that  injury  has  resulted  to  defendant  from  the  error:  People's  Fire 
Ins.  Co.  v.  Puloer,  127  Id.  247.  Sustaining  a  demurrer  to  a  special  plea,  if 
erroneous,  is  not  a  ground  for  reversal,  when  the  record  shows  that  the  de- 
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fendant  had  the  benefit  of  the  same  defense  under  other  special  pleas:  Phoenix 
I  us.  Co.  v.  Copeland,  86  Ala.  551;  compare  Graham  v.  Woodall,  80  Id.  313; 
/frown  v.  Commercial  Ins.  Co.,  86  Id.  189.  The  failure  of  the  court  to  pass  on 
objections  to  interrogatories,  if  erroneous,  is  error,  but  error  without  injury, 
when  the  record  shows  that  the  same  objections  were  urged  to  the  answers 
of  the  witness,  and  were  then  decided  by  the  court:  Trammell  v.  Iludman, 
SO  LI.  472.  Where  the  record  shows  that  the  damages  awarded  by  the  jury 
were  strictly  compensatory,  the  court  will  not  inquire  into  the  correctness  of 
charges  as  to  the  right  to  recover  punitive  damages,  since,  if  erroneons,  they 
could  not  have  injured  the  defendant:  City  of  Eufaula  v.  Simmons,  86  Id. 
515.  When  the  complaint  contains  the  common  counts  and  a  defective 
special  count,  and  the  plaintiff  establishes  his  right  of  recovery  under  the 
former  as  if  the  special  count  had  been  stricken  out,  while  defendants  have 
the  full  benefit  of  every  defense  which  could  have  been  made  under  the 
special  count,  the  overruling  of  a  demurrer  to  the  special  count  is  a  harmless 
error:  Eskalla  v.  Wilson,  86  Id.  487;  compare  also  the  cases  of  Fairfitld  v. 
Barrelte,  73  Wis.  463,  and  Bryant  v.  Stainbrooh,  40  Kan.  356. 
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Tapia  v.  Demartini. 

177  California,  383.  J 

Mortgage  to  Secure  Future  Advances  —  Priority  over  Subsequkni 
Encumbrances  by  Mechanics'  Liens  or  Otherwise.  — Mortgage  made 
in  good  faith  to  cover  future  advanced  of  money  or  goods  is  valid,  if  prop- 
erly recorded,  as  against  subsequent  encumbrancers  by  mechanics'  liens 
or  otherwise,  except  as  to  advances  made  after  actual,  as  distinguished 
from  record,  notice  of  a  subsequent  encumbrance,  although  the  mortgage 
does  not  disclose  upon  its  face  that  it  was  given  in  part  for  future  ad- 
vances, if  the  amount  of  liability  is  expressly  limited,  and  although  the 
agreement  for  advances  be  not  in  writing. 

Parol  Trust  in  Mortgage  rs  Valid  —  Evidence  of  Trust  is  Admis- 
sible as  not  Varying  Writing. — Parol  agreement  that  a  mortgage 
shall  be  held  in  trust  by  the  mortgagee,  in  part  for  his  own  benefit  and 
in  part  for  the  benefit  of  another,  is  valid  in  California,  a  mortgage  con- 
veying no  estate  in,  but  creating  a  mere  lien  upon,  the  laud;  and  evi- 
dence of  such  agreement  does  not  vary  the  terms  of  the  written  instru- 
ment. 

Suit  to  dissolve  a  partnership.     The  opinion  states  the  facts. 

Smith  and  Ford,  for  the  appellant. 

B.  Schlessinger  and  J.  F.  Ramage,  for  the  respondents. 

Works,  J.  Suit  was  brought  by  the  plaintiff  against  cer- 
tain  of  the  defendants  to  dissolve  a  partnership  alleged  to  exist 
between  them  in  carrying  on  the  business  of  mining,  and  to 
close  up  and   adjust  the  partnership  affairs.     Subsequently, 
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numerous  other  parties,  who  claimed  to  hold  liens  against  the 
property  of  the  copartnership,  were  made  defendants,  and  set 
up,  by  way  of  answer,  their  respective  claims  of  liens,  most  of 
which  were  mechanics'  liens,  for  labor  performed  on  the  min- 
ing property  of  the  firm. 

The  defendants,  Busch,  Mooney,  Castagnetto.  and  Sorocco, 
also  filed  their  cross-complaint,  alleging,  in  substance,  that  the 
plaintiff  and  the  defendants,  his  copartners,  on  the  first  day 
of  February,  1888,  exeeuted  to  said  defendant  Busch  his 
promissory  note  for  $5,000,  payable  one  year  after  date,  with 
interest  at  the  rate  of  six  per  cent  per  annum,  and  to  secure 
the  payment  thereof  executed  to  said  defendant  their  mort- 
gage on  the  real  estate  in  controversy  in  this  action;  that  at 
the  time  said  note  and  mortgage  were  so  executed,  the  mort- 
gagors were  indebted  to  said  Busch  and  one  Herringlake,  his 
partner,  in  the  sum  of  $571.22,  and  to  the  defendant  Mooney 
in  tlfe  sum  of  $1,425.14,  and  to  the  defendant  Crowell  in  the 
sum  of  $1,152.27;  "that  said  note  and  mortgage  were  exe- 
cuted and  delivered  with  the  understanding  and  agreement 
among  all  the  parties  thereto,  and  said  Mooney  and  Crowell, 
that  the  same  were  so  executed  and  delivered  to  secure  the 
payment  of  the  several  balances  of  account  aforesaid  then  due 
said  Busch  and  Herringlake,  as  copartners  aforesaid,  and  said 
Mooney  and  Crowell  respectively,  and  to  secure  further  sums 
to  become  due  for  goods,  wares,  and  merchandise,  to  be  after- 
ward sold  and  delivered,  by  said  Mooney  and  Crowell  respec- 
tively, to  said  mortgagors,  not  exceeding  the  sum  agreed  to  be 
paid  in  said  promissory  note."  It  is  further  alleged  that 
Mooney,  under  said  agreement,  furnished  goods,  wares,  and 
merchandise  to  the  amount  of  $2,174.43,  and  the  amounts  due 
and  unpaid  to  the  respective  parties  are  stated. 

The  recording  of  the  mortgage,  and  the  fact  that,  prior  to 
the  commencement  of  the  suit,  the  said  Crowell  had  sold,  as- 
signed, and  delivered  his  account  and  all  his  rights  under  the 
mortgage  to  the  defendants,  Castagnetto  and  Sorocco,  are 
alleged,  and  it  is  asked  that  Herringlake,  partner  of  Busch, 
be  made  a  party,  and  that  the  lien  of  certain  of  the  defend- 
ants be  declared  subordinate  to  the  claims  under  said  mort- 
gage, and  the  property  sold  to  satisfy  the  said  mortgage  lien. 

With  the  pleadings  in  this  condition,  it  was  stipulated,  by 
ail  the  parties  in  interest,  that  a  decree  might  be  entered  dis- 
solving the  partnership,  and  ordering  the  sale  of  the  property 
and  tlie  payment  of  the  proceeds  of  the  sale  into  court,  to  be 
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applied  on  the  respective  claims  of  the  parties,  according  to 
their  priority,  to  be  determined  by  the  court  thereafter.  The 
decree  was  entered,  the  property  sold,  and  the  proceeds  paid 
into  court. 

The  court  below,  in  adjusting  the  liens,  held  that,  as  between 
the  defendant  Mooney  and  the  other  lien-holders,  the  mort- 
gage held  by  Busch  created  no  lien  in  his  favor,  and  the  final 
decree  was  rendered  accordingly. 

The  defendant  Mooney  alone  appeals  to  this  court. 

Three  questions  are  presented  for  our  consideration: — 

1.  Was  the  mortgage  executed  to  Busch  valid,  as  against 
subsequent  encumbrances,  for  future  advancements? 

2.  Was  such  mortgage  a  valid  and  effective  lien  in  favor  of 
Mooney,  he  not  being  named  as  a  mortgagee,  or  mentioned 
therein,  and  no  trust  in  Busch,  for  his  benefit,  being  declared 
in  writing  ?  . 

3.  If  the  mortgage  was  valid  for  any  purpose  in  favor  of 
Mooney,  was  it  binding  as  between  him  and  subsequent  en- 
cumbrancers, as  to  future  sales  of  goods  and  merchandise, 
under  the  parol  agreement  for  advances  under  the  mortgage  ? 

1.  It  is  firmly  settled  by  a  long   line  of  decisions  that  a 
mortgage,  made  in  good  faith  to  cover  future  advancements  or 
indorsements,  is  valid,  not  only    as    between  the  immediate 
parties  to  the  instrument,  but    as    against    subsequent    pur- 
chasers or  encumbrancers,  if   properly  recorded:  Civ.  Code, 
see.  2884;   Tully  v.  Harloe,  35  Cal.  302,   309;  95   Am.  Dec 
102;  Ackerman  v.  Ilunsicker,  S5  N.  Y.  46;  39  Am.  Rep.  621 
Googins  v.  Gilmore,  47  Me.  13;  74  Am.  Dec.  472;  Morris  v 
Cain,  39  La.  Ann.  712;  1  Jones  on  Mortgages,  sees.  373,374 
Shirras  v.  Caig,  7  Cranch,  34;  McDaniels  v.  Colvin,  16  Vt 
300;  12  Am.  Dec.  512;  Ward  v.  Cooke,  17  N.  J.  Eq.  93,  99; 
3  Pomeroy's  Eq.  Jur.,  sees.  1197,  1198. 

The  mortgage  under  consideration  is  in  the  ordinary  form, 
and  does  nut  disclose  upon  its  face  that  it  is  given  in  part  for 
future  advancements.  While  it  is  better  and  more  consistent 
with  open  and  fair  dealing  that  the  mortgage  should  express 
its  object,  this  is  held  not  to  be  necessary  to  its  validity  if  the 
amount  of  liability  to  be  incurred  under  it  is  expressly  lim- 
ited: Tu.lhj  v.  Harloe,  supra;  Morris  v.  Cain,  supra;  Law- 
rence v.  Lacker,  64  U.  S.  14,  26;  1  Jones  on  Mortgages,  sec. 
371;  Shirras  v.  Caig,  supra;  Maroiiey 's  Appeal,  24  Pa.  St. 
.372;  Witczinski  v.  Everman,  51  Miss.  841. 

Nor  is  it   necessary  that    the  agreement  under  which  ad- 
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vances  are  to  be  made  shall  be  in  writing:  1  Jones  on  Mort- 
gages, sec.  351. 

The  mortgage,  as  against  subsequent  encumbrancers,  be- 
comes a  lien  for  the  whole  sum  advanced  from  the  time  of  its 
execution,  and  not  for  each  separate  amount  advanced  from 
the  time  of  such  advancement,  although  the  right  to  enforce 
the  collection  thereof  can  only  arise  upon  each  advancement 
being  made:  Ackerman  v.  Hunsicker,  85  N.  Y.  43,  49;  39 
Am.  Rep.  G21;  Shirras  v.  Caig,  7  Cranch,  34;  Maroney's 
Appeal,  24  Pa.  St.  372. 

But  the  lien  of  the  mortgage  cannot  be  enforced  as*  against 
subsequent  encumbrances,  of  which  the  mortgagee  has  actual 
notice,  for  advancements  or  indorsements  made  or  given  after 
such  notice.  The  notice  must  be  actual.  Constructive  notice, 
by  the  recording  of  subsequent  encumbrances,  is  not  enough: 
Ackerman  v.  Ilunsicker,  85  N.  Y.  52;  39  Am.  Rep.  621;  Ward 
v.  Cooke,  17  N.  J.  Eq.  93,  99;  Shirras  v.  Caig,  7  Cranch,  34;  1 
Jones  on  Mortgages,  sec.  372;  3  Pomeroy's  Eq.  Jur.,  sec.  1199. 

It  is  immaterial  whether  the  advances  are  to  be  made  in 
money  or  materials:   Brooks  v.  Lester,  36  Md.  65. 

If  the  mortgage  discloses  upon  its  face  that  it  is  to  stand  as 
security  for  future  advancements,  the  amount  of  the  advances 
to  be  made  need  not  be  set  out.  It  is  sufficiently  definite  to 
put  subsequent  encumbrancers  on  inquiry,  and  they  must 
ascertain  the  extent  of  the  lien,  or  suffer  the  consequences: 
Lovelace  v.  Webb,  62  Ala.  271;  Witczinski  v.  Everman,  51 
Miss.  841,  845. 

The  rules  thus  established  apply  to  mechanics'  liens:  Phil- 
lips on  Mechanics'  Liens,  sec.  236. 

We  are  fully  in  accord  with  the  doctrines  laid  down  in  the 
cases  cited.  They  seem  to  us  to  be  eminently  just  and  equi- 
table. Applying  them  to  this  case,  the  mortgage  under  which 
the  appellant  claims  was  of  record,  and  was  notice  to  subse- 
quent encumbrancers  that  it  constituted  a  lien  upon  the  prop- 
erty to  the  full  sum  of  five  thousand  dollars.  They  performed 
labor  on  the  property  with  full  notice  of  the  existence  of  a  lien 
to  that  amount.  If  they  had  desired  to  do  so,  they  might 
have  ascertained  the  actual  condition  of  the  security,  and  by 
notice  to  the  holder  of  the  mortgage  have  prevented  any  addi- 
tional encumbrance  of  the  property  for  further  advancements, 
by  giving  notice  of  their  liens.  Not  having  done  so,  their 
rights  must  be  held  to  be  subject  to  the  mortgage,  to  the  full 
amount  of  the  advancements  shown  to  have  been  made. 
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2.  We  pass  to  the  question  whether  the  execution  of  the 
mortgage  to  Busch,  under  a  parol  agreement  between  all  of  the 
parties  in  interest  that  it  should  be  held  in  part  for  the  bene- 
fit of  the  appellant,  was  valid  and  binding  as  against  the  re- 
spondents. 

As  we  understand  the  position  of  counsel  for  respondents, 
they  contend:  — 

1.  That  the  agreement  by  which  Busch  was  to  hold  the 
mortgage  for  the  benefit  of  the  appellant  had  the  effect  to 
change  the  written  contract  between  the  mortgagor  and  mort- 
gagee, and,  being  in  parol,  was  not  binding  under  section  1693 
of  the  Civil  Code. 

2.  That  the  oral  arrangement,  if  valid,  must  have  been  exe- 
cuted within  a  year  under  section  1624  of  the  Civil  Code. 

3.  That  it  amounts  to  a  declaration  of  an  express  trust  in 
lands,  and  cannot  rest  in  parol. 

The  question  presented  is  not  a  new  one.  The  decided  cases 
are  clearly  to  the  effect  that  such  an  agreement  as  the  one 
under  consideration  is  valid  and  binding  upon  the  parties.  In 
this  state  a  mortgage  conveys  no  estate  in  the  land,  but  is  a 
simple  lien  upon  the  property. 

This  being  true,  a  transaction  of  this  kind  is  not  within  the 
provisions  of  the  code  that  an  express  trust  in  lands  cannot  be 
created  except  by  an  agreement  in  writing,  or  a  parol  agree- 
ment fully  executed.  Being  but  a  personal  chattel,  ;'  a  parol 
trust  may  attach  to  a  mortgage  that  the  mortgagee  shall  hold 
it  in  trust  for  his  own  benefit,  and  in  part  for  the  benefit  of 
another":  1  Jones  on  Mortgages,  sees.  376,  846;  Hubbell  v. 
Blakeslec,  71  N.  Y.  63,  69;  Wood  v.  Weimer,  104  U.  S.  786;  Hall 
v.  Crouse,  13  Hun,  557;  1  Pomeroy's  Eq.  Jur.,  sec.  74;  2  Id., 
sec.  1181. 

The  proof  of  such  an  agreement  does  not  vary  the  terms  of 
the  written  instrument:   1  Jones  on  Mortgages,  sec.  376. 

It  is  not  claimed  that  the  transaction  here  was  fraudulent. 
On  the  contrary,  the  case  is  presented  with  the  express  under- 
standing that  the  agreement  was  made  in  good  faith,  and 
that  the  advancements  were  made  by  appellant  in  pursuance 
thereof,  as  set  forth  in  the  cross-complaint.  We  have  no 
doubt  of  the  validity  or  binding  effect  of  the  parol  contract 
made  between  these  parties.  Its  enforcement  as  against  the 
subsequent  encumbrancers  can  work  them  no  injustice.  It 
can  make  no  difference  to  them  whether  the  mortgage  is  en- 
forced in  favor  of  Busch  or  the  appellant.     They  had  notice 
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of  the  amount  of  the  lien,  which  was  the  material  question  for 
them. 

As  to  the  claim  made  hy  appellant  that  the  contract,  being 
in  parol,  must  be  performed  within  one  year,  it  is  sufficient  to 
Bay  that  it  is  the  written  contract — the  mortgage  —  that  is  to 
be  performed.  The  parol  agreement  can  only  have  the  effect 
to  explain  the  object  of  the  mortgage,  and  determine  for  whose 
benefit  it  may  be  enforced. 

3.  If  we  are  correct  in  the  conclusions  we  have  reached 
upon  the  first  two  questions  presented  by  the  briefs,  it  must 
follow,  as  a  necessary  consequence,  that  the  mortgage  executed 
to  Busch  for  the  benefit  in  part  of  the  appellant  was  valid  and 
binding  in  his  favor  as  against  the  respondents  for  the  amount 
due  him  for  advancements  made  thereunder. 

It  is  not  claimed  that  the  appellant  had  actual  notice  of  the 
liens  of  the  respondents  at  the  time  he  made  the  advance- 
ments, and  it  is  conceded  that  as  there  is  no  dispute  as  to  the 
facts,  a  new  trial  is  unnecessary. 

Tlie  judgment  iippealed  from  is  reversed,  with  instructions 
to  the  court  below  to  so  modify  the  same  as  to  give  the  lien  of 
said  mortgage,  to  the  extent  of  the  amount  due  the  appellant, 
priority  over  all  liens  of  respondents  for  work  done  or  mate- 
rials furnished  subsequent  to  the  execution  of  said  mortgage. 


Mortgages  for  Future  Advances.  —  A  mortgage  given  in  good  faith  to 
secure  future  advances  is  a  good  and  valid  security;  and  such  mortgage  need 
not  express  its  object  upon  its  face,  though  it  would  be  better  if  it  did:  Tully 
v.  Harloc,  35  Cal.  302;  95  Am.  Dec.  102,  and  note  107.  As  to  the  validity 
in  general  of  mortgages  for  future  advances,  see  Googins  v.  Gilmore,  47  Me. 
9;  7-4  Am.  Dec.  472,  and  note  475.  A  mortgage  to  secure  what  mortgagor 
"  may  owe  on  book  "  to  the  mortgagee  is  a  mortgage  to  secure  future  indebt- 
edness, especially  where  no  book  account  exists  at  the  time,  and  is  valid,  if 
recorded,  as  against  subsequent  mortgagees,  and  covers  book  debt3  contracted 
after  the  making  of  the  subsequent  mortgage,  but  before  actual  notice  to  the 
prior  mortgagee  t»  make  no  further  advances:  McDanieli  v.  Colrin,  16  Vt. 
300;  42  Am.  Dec.  512,  and  note  517.  A  mortgage  to  secure  future  indorse- 
ments, when  it  has  been  duly  recorded,  has  preference  over  a  judgment  sub- 
sequently entered  against  the  mortgagor,  whether  such  indorsement  was 
made  before  or  after  the  entry  of  the  judgment:  Ackerman  v.  Humicker,  85 
N.  Y.  43;  39  Am.  Kep.  021. 

Parol  and  Resulting  Trusts.  —  Circumstances  under  which  such  trusts 
may  arise,  and  instances  of:  Reynolds  v.  Sumner,  126  111.  58;  9  Am.  St.  Rep. 
523,  and  note  530;  Barr  v.  O'Donnell,  76  Cal.  469;  9  Am.  St.  Rep.  242,  and 
note  245. 
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Co  wax   v.  Creditors. 

[77  California,  40:;.J 
Partnership   Property  is  not   Exempt  from   Execution,  and  therefore 
subject  to  be  set  apart  for  the  use  of  the  partners  in  insolvency  pro- 
ceedings, although  it  is  such  property  as  would  be  exempt  if  one  partner 
were  the  sole  owner. 

Insolvency  proceedings.     The  opinion  states  the  facts. 

J.  H.  Campbell,  for  the  appellants. 

T.  H.  Laine  and  C.  D.  Wright,  for  the  respondents. 

Belcher,  C.  C.  W.  W.  Cowan  and  Thomas  Scott  were 
partners  engaged  in  the  business  of  farming  and  fruit-raising 
in  the  county  of  Santa  Clara.  In  September,  1885,  they  filed 
in  the  superior  court  of  that  county  a  petition,  asking  to  be 
adjudged  insolvents,  and  discharged  from  their  debts.  All 
of  the  property  mentioned  and  described  in  the  petition  and 
schedule  was  partnership  property,  used  in  carrying  on  the 
business  of  the  firm,  and  all  the  debts  were  partnership  liabili- 
ties. In  due  time  each  of  the  petitioners  applied  to  the  court 
to  have  certain  parts  of  the  property  set  apart  for  his  use  and 
benefit,  on  the  ground  that  such  parts  were  by  law  exempt 
from  execution.  Subsequently,  Scott  withdrew  his  petition, 
and  after  a  hearing  the  court  denied  the  petition  of  Cowan, 
upon  the  ground  that  he  "was  not  entitled  to  have  any  part 
of  the  property  claimed  by  him,  and  heretofore  described  by 
him,  set  apart  to  him,  for  the  reason  that  the  whole  thereof  is 
partnership  property,  and  therefore  not  exempt  by  law  from 
execution."  Cowan  appealed  from  the  order,  and  the  only 
question  is,  Was  the  court  right  in  its  conclusion  as  to  the 
law  applicable  to  the  matter? 

Section  G90  of  the  Code  of  Civil  Procedure  provides  for  the 
exemption  from  execution  of  property  belonging  to  a  judgment 
debtor,  and  names  the  kinds  and  amount  of  property  which 
shall  be  treated  as  exempt. 

Section  35  of  the  Insolvent  Act  of  1880  provides  that  two  or 
more  persons  who  are  partners  in  business  may  be  adjudged 
insolvent,  "in  which  case  an  order  shall  be  issued  in  the  man- 
ner provided  by  this  act,  upon  which  all  the  joint  stock  and 
property  of  the  partnership,  and  also  all  the  separate  estate 
of  each  of  the  partners,  shall  be  taken,  excepting  such  parts 
thereof  as  may  be  exempt  by  law."  And  section  60  of  the  act 
declares  that  "it  shall  be  the  duty  of  the  court  having  juris- 
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diction  of  the  proceedings  to  exempt  and  set  apart  for  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  property 
as  is  by  law  exempt  from  execution." 

If  the  petitioner  had  been  the  sole  owner  of  the  property  in 
question,  there  can  be  no  doubt  that  it  would  have  been  ex- 
empt from  execution,  and  the  duty  of  the  court  to  set  it  apart 
for  his  use  and  benefit.  Did  the  fact  that  it  was  partnership 
property  change  the  rule  in  this  regard,  and  make  it  subject 
to  seizure  and  sale  by  creditors? 

The  authorities  upon  the  question  are  sharply  conflictingr 
and  a  majority  of  the  cases  hold  that  partnership  property  is 
not  exempt:  See  Thompson  on  Homesteads  and  Exemptions, 
sees.  194-21G,  where  the  cases  are  very  fully  collected  and  re- 
viewed.    See  also  Freeman  on  Executions,  2d  ed.,  sec.  221. 

The  leading  case  in  favor  of  the  proposition  that  partnership 
property  is  exempt  is  Stewart  v.  Brown,  37  N.  Y.  350;  93  Am. 
Dec.  578.  In  that  case  a  pair  of  horses  and  their  harness, 
which  were  partnership  property,  had  been  taken  under  an 
execution,  and  the  court  said:  "If  the  partners  have  such  an 
ownership  as  subjects  the  property  to  seizure  on  execution, 
they  have  also  such  an  ownership  as  entitles  them  to  claim 
its  exemption  in  a  case  plainly  falling  within  the  terms  and 

intent  of  the  statute If  each  of  the  respondents  had 

owned  a  pair  of  horses,  both  teams  would  have  been  exempt 
upon  the  state  of  facts  found  by  the  referee.  It  would  be  an 
obvious  perversion  of  the  statute  to  hold  that  the  plaintiffs  for- 
feited its  protection  by  owning  but  a  single  team  between  them, 
used  for  the  common  support  of  both.  The  language  of  the 
statute  should  be  construed  in  harmony  with  its  humane  and 
remedial  purpose.  Its  design  was  to  shield  the  poor,  and  not 
to  strip  them.  The  interest  it  assumes  to  protect  is  that  be- 
longing to  the  debtor,  be  it  more  or  less.  The  ownership  of 
the  team  may  be  joint  or  several;  it  may  be  limited  or  abso- 
lute. Whatever  it  be,  within  the  limitations  of  the  statute, 
the  debtor's  interest  is  exempt,  in  view  of  his  own  necessity 
and  of  the  probable  destitution  to  which  its  loss  might  reduce 
a  family  dependent  on  him  for  support."  And  see  Skinner 
v.  Shannon,  44  Mich.  S6;  33  Am.  Rep.  232;  McCoy  v.  Brennan, 
Gl  Mich.  362;  Bums  v.  Harris,  G7  N.  C.  140;  Evans  v.  Bryan, 
95  Id.  174;  59  Am.  Rep.  233;  Blanchard  v.  Paschal,  68  Ga. 
32;  45  Am.  Rep.  474. 

On  the  other  side  the  leading  case  seems  to  be  Pond  v.  Kim- 
ball, 101  Mass.  105.     In  that  case  the  court  said:   "We  agree 
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with  plaintiff's  counsel  that  the  statute  is  humane  and  bene- 
ficial in  its  purpose  and  operation,  and  fairly  entitled  to  as 
liberal  a  construction  as  can  be  given  it  consistently  with  its 
true  and  just  interpretation.  There  arc  many  difficulties  in 
the  way  of  applying  it  to  the  case  of  copartners  and  joint 
owners,  and  these  difficulties  we  find  to  be  insuperable. 
Property  purchased  with  the  joint  funds  of  the  firm,  and  con- 
stituting a  portion  of  its  capital,  must  necessarily  be  subject 
to  all  the  incidents  of  partnership  property.  On  the  decease 
of  one  member  of  the  firm,  it  would  go  to  the  surviving  mem- 
ber, and  he  would  have  a  right  to  hold  it,  to  be  used  in  set- 
tling the  affairs  of  the  concern  and  paying  its  debts.  In  the 
case  of  numerous  partners,  can  it  be  said  that  each  would 
have  the  right  to  claim,  as  exempt  from  attachment  for  the 
joint  debts,  one  hundred  dollars'  worth  of  material  and  stock? 
or  is  the  whole  firm  to  be  considered  as  one  debtor  only? 
Docs  the  exempted  property  in  that  case  belong  to  the  part- 
ners jointly?  or  does  each  take  a  separate  share?  It  appears 
to  us  that  the  statute  is  intended  to  apply  only  to  the  case  of 
a  single  and  individual  debtor.  The  exemption  which  it  gives 
is  strictly  personal.  The  statute  speaks  in  the  singular  num- 
ber throughout,  unless,  possibly,  the  clause  as  to  fishermen  be 
an  exception.  Its  apparent  object  is  to  secure  to  the  debtor 
the  means  of  supporting  himself  and  his  family  by  following 
his  trade  or  handicraft  with  tools  belonging  to  himself.  It 
also  provides  that  his  family  are  to  be  secured  in  the  enjoy- 
ment of  certain  indispensable  comforts  and  necessaries  out  of 
his  property.  But  property  belonging  to  the  firm  cannot  be 
said  to  belong  to  either  partner  as  his  separate  property.  He 
has  no  exclusive  interest  in  it.  It  belongs  as  much  to  his 
partner  as  it  does  to  him,  and  cannot  in  whole  or  in  part  be 
appropriated  (so  long  as  it  remains  undivided)  to  the  benefit 
ot  his  family.  It  may  be  wholly  contingent  and  uncertain 
whether  any  of  it  will  belong  to  him  on  the  winding  up  of 
the  business  and  the  settlement  of  his  accounts  with  the  firm. 
The  exemption,  in  our  opinion,  is  several,  and  not  joint.  It 
applies  to  the  debtor  in  the  singular  number,  and  is  personal 
and  individual  only.  If  he  desires  to  form  a  partnership  and 
combine  his  means  with  those  of  one  or  more  than  one  other 
person,  he  must  take  the  precaution  to  retain  exclusive  own- 
ership of  his  tools  and  implements,  allowing  the  use  of  them 
to  his  associates,  or  he  will  lose  entirely  the  benefit  of  the  stat- 
utory exemptions  as  to  that  kind  of  property."     Aud  see  Gay- 
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lord  v.  Imhoff,  2(3  Ohio  St.  317;  20  Am.  Rep.  762;  Guptil  v.  Mc- 
Fee,  9  Kan.  30;  Spiro  v.  Paxton,  3  Lea,  75;  31  Am.  Rep.  630;  Gill 
v.  Lattermnn,  9  Lea,  381;  White  v.  Heffner,  30  La.  Ann.,  pt.  2, 
p.  1280;  31  Am.  Rep.  23S;  Giovanni  v.  First  Nat.  Bank,  55 
Ala.  305;  28  Am.  Rep.  723;  Baker  v.  Sheehan,  29  Minn.  235; 
State  v.  Spencer,  64  Mo.  350;  27  Am.  Rep.  244;  Bonsall  v. 
Comty,  44  Pa.  St.  442. 

Without  discussing  the  question  further,  it  is  enough  under 
all  the  circumstances  to  say  that  we  think  the  rule  which  is 
supported  by  the  great  preponderance  of  authority  the  safer 
and  better  one,  and  we  therefore  advise  that  the  order  appealed 
from  be  affirmed. 

Foote,  C,  and  Hayne,  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  order  appealed  from  is  affirmed. 

Partnership  Property  —  Exemptions.  —  Partnership  property  i3  not  ex- 
empt from  execution  before  division  and  settlement  of  the  partnership  affairs: 
Spiro  v.  Paxton,  3  Lea,  75;  31  Am.  Rep.  630;  H7.se  v.  Frey,  7  Neb.  134;  29 
Am.  Rep.  3S0;  White  v.  Heffner,  30  La.  Ann.  12S0;  31  Am.  Rep.  £38.  Dur- 
ing the  continuance  of  a  partnership,  the  individual  members  cannot  claim 
several  exemption  of  undivided  partnership  property  taken  under  legal  pro- 
cess for  partnership  debts:  Giovanni  v.  First  Nat.  Bank,  55  Ala.  305;  28  Am. 
Rep.  723;  State  v.  Spencer,  64  Mo.  355;  27  Am.  Rep.  244,  and  note  246. 
Members  of  an  insolvent  linn  are  not  entitled  to  the  statutory  exemptions 
out  of  the  partnership  property  after  it  has  been  seized  in  execution  by  part- 
nership creditors,  notwithstanding  all  the  members  join  in  demanding  the 
exemptions:  Gaylord  v.  Imhoff,  26  Ohio  St.  317;  20  Am.  Rep.  762;  Russell  v. 
Lennon,  39  Wis.  570;  20  Am.  Rep.  60.  But  the  contrary  rule  has  been  held 
in  Michigan,  Georgia,  North  Carolina,  and  New  York:  Skinner  v.  Shannon,  44 
Mich.  86;  38  Am.  Rep.  232;  Blanchard  v.  Paschal,  68  Ga.  32;  45  Am.  Rep. 
474;  Evans  v.  Bryan,  95  N.  C.  174;  59  Am.  Rep.  233;  Stewart  v.  Brown,  37 
N.  Y.  350;  93  Am.  Dec.  578,  and  note  579. 
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Legislature  —  Compensation  or  Employees  —  Meaning  of  Word  "Day." 
—  Compensation  of  the  porters  of  the  senate  of  California  is  fixed  at  four 
dollars  per  day  by  section  268  of  the  Political  Code;  and  the  word  "  day," 
as  used  in  the  section,  covers  whatever  portion  of  the  twenty-four  hours 
the  senate  chooses  to  remain  in  session. 

Legislature  —  Gifts  to  Employees  —  Compensation  afier  Service 
Rendered.  —  Legislature  of  California  has  no  power,  under  the  state 
constitution,  to  make  gifts  to  its  employees,  or  to  allow  them  extra  com- 
pensation after  service  rendered. 
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Mandamus.     The  facts  are  stated  in  the  opinion. 

Attorney-General  Johnson  and  D.  M.  Delmas,  for  the  appel- 
lant. 
James  C.  Cary  and  J.  D.  Sullivan,  for  the  respondent. 

Hayne,  C.  Appeal  by  the  defendant  from  a  judgment 
commanding  him  to  draw  his  warrant  in  favor  of  the  plaintiff 
for  the  sum  of  sixty  dollars.  The  plaintiff  was  porter  of  the 
senate  during  the  session  of  1885,  and  bases  his  claim  upon 
the  following  resolution  of  that  body,  viz.:  — 

"  Whereas,  during  the  present  session  of  the  legislature  the 
senate  has  been  in  session  during  a  period  of  several  weeks 
from  eleven  o'clock,  a.m.,  to  eleven  o'clock,  p.m.,  thus  entail- 
ing extra  work,  amounting  to  sixteen  hours  upon  the  porters, 
pages,  watchmen,  gate-keepers,  mail-carrier,  and  the  mailing 
clerk, — 

"  Resolved,  That  the  pages,  porters,  watchmen,  gate-keepers, 
mail-carrier,  and  the  mailing  clerk  be  and  they  are  hereby 
allowed  one  dollar  per  day  for  extra  services  for  the  session, 
and  the  controller  is  hereby  authorized  and  directed  to  draw 
his  warrants  in  the  sum  of  sixty  dollars  for  each  of  the  above 
enumerated  employees,  payable  out  of  the  contingent  fund  of 
the  senate." 

This  resolution  is  alleged  in  the  complaint  to  have  been 
passed  a  few  days  before  the  end  of  the  session.  And  from 
this  fact  and  from  its  language  it  is  apparent  that  the  com- 
pensation was  for  services  which  had  been  already  rendered. 
The  idea  upon  which  the  resolution  rests  is,  that  the  services 
were  "  extra,"  or  in  other  words,  something  outside  of  the  regu- 
lar duties  of  the  employment.  And  since  it  is  not  pretended 
that  the  services  were  different  in  kind  from  the  regular  duties, 
they  arc  "  extra  "  because  they  were  for  a  longer  time  than 
seems  to  have  been  considered  usual.  But  the  compensation 
of  the  porters  is  fixed  by  law  at  "four  dollars  per  day  ":  Pol. 
Code,  sec.  2G8.  They  are  not  paid  by  the  amount  of  work 
which  they  do,  but  by  the  day.  And  we  think  it  too  clear  for 
discussion  that  the  word  "day,"  as  used  in  the  statute,  covers 
whatever  period  of  the  twenty-four  hours  the  legislators  choose 
to  remain  in  session.  The  language  of  the  law  fixing  the 
compensation  of  the  employees  is  similar  to  that  fixing  the 
compensation  of  the  legislators  themselves,  who  are  allowed 
"  eight  dollars  per  day."  And  it  would  be  as  reasonable  to 
Bay  that  extra  compensation   should  be  made  for  a  long  ses- 
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sion  in  the  one  case  as  in  the  other.  The  services,  therefore, 
were  not  "extra,"  but  were  such  as  the  employees  were  bound 
to  render.  And  this  being  the  case,  the  sum  voted  to  them 
must  cither  have  been  a  gift  or  extra  compensation  "after 
service  lias  been  rendered,"  both  of  which  arc  expressly  for- 
bidden by  the  constitution:  See  sees.  31  and  32  of  art.  4. 

This  view  of  the  case  renders  it  unnecessary  to  express  any 
opinio:)  as  to  whether  the  legislature  has  in  any  case  power  to 
recognize  a  merely  moral  claim. 

We  therefore  advise  that  the  judgment  be  reversed,  with 
directions  to  dismiss  the  proceedings. 

Foote,  C,  and  Belcher,  C.  C,  concurred. 

The  Court.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  is  reversed,  and  the  court  below  directed  to  dis- 
miss the  proceedings.  

"  Compemsation  of  Other  Officers  and  Employees. — There  must  be 
paiil  to  the  secretary  ....  of  the  senate,  and  the  chief  clerk  ....  of 
the  assembly,  each  eight  dollars  per  day;  to  the  assistant  sergeant-at-arms  of 
the  senate  and  assembly,  each  six  dollars  per  day;  to  the  porters  of  the  senate 
and  assembly,  each  four  dollars  per  day;  to  each  committee  clerk  appointed 
by  authority  of  either  house,  five  dollars  per  day,"  etc.:  Cal.  Pol.  Code,  sec. 
2G8. 
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Adverse  Possession  —  Statute  of  Limitations  —  Void  Tax  Deed  — 
Color  of  Title.  — Tax  deed  void  on  its  face,  but  containing  a  proper 
description  of  the  laud,  is  sufficient  to  give  color  of  title  under  which  a 
claimant  of  title  iu  good  faith  may  found  an  adverse  possession  so  as  to 
set  the  statute  of  limitations  in  motion.  It  is  a  "written  instrument" 
upon  which  a  claim  of  title  may  be  founded  as  being  "a  conveyance  of 
the  property  in  question,"  within  the  meaning  of  section  322  of  the 
California  Code  of  Civil  Procedure,  and  is  effective  as  notice  of  the  ex- 
tent of  the  possession  and  claim  under  it. 

Advkrse  Possession  —  Statute  of  Limitations  —  Void  Deed  —  Claim  of 
Title  in  Good  Faith. — Adverse  occupant  must  enter  and  hold  the 
land  iu  good  faith,  believing  his  conveyance  to  be  valid,  in  order  to 
begin  an  adverse  possession  under  a  claim  of  title,  within  the  meaning 
of  section  322  of  the  California  Code  of  Civil  Procedure,  providing  that 
such  occupant  must  found  such  claim  "upon  a  written  instrument  as 
being  a  conveyance  of  the  property  in  question."  Knowledge  that  the 
instrument  is  void  will  vitiate  the  claim  of  title;  but  such  knowledge 
must  be  actual,  and  not  such  as  would  arise  from  the  legal  construction 
of  the  instrument. 
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Advt.rse  Possession  —  Statute  of  Limitations — Void  Tax  Deed  Ad- 
missible in  Evidence  to  Define  Character  and  Limit  Extent  of 
Possession.  —  Void  tax  deed  i3  admissible  in  evidence,  in  an  action  of 
ejectment,  for  the  purpose  of  defining  the  character  and  limiting  the  ex- 
tent of  the  defendant's  possession,  when  the  evidence  shows  that  the 
defendant  entered  and  held  possession  of  the  land  under  the  deed,  claim- 
ing to  be  the  owner  of  the  property  by  reason  of  the  conveyance,  and 
that  the  plaintiff  had  actual  notice  of  the  adverse  claim  and  its  founda- 
tion. 

Action  of  ejectment.     The  facts  are  stated  in  the  opinion. 
C.  A.  and  F.  P.  Tuttle,  for  the  appellant. 
Hale  and  Craig,  for  the  respondent. 

Works,  J.  Action  of  ejectment.  Trial  by  jury.  Verdict 
and  judgment  for  defendant.  The  plaintiff  proved  title  from 
the  United  States  government,  and  that  at  the  time  the  action 
was  commenced,  the  defendant  was  in  possession  of  the  prop- 
erty. 

The  defendant,  to  sustain  the  issues  on  her  behalf,  intro- 
duced a  tax  deed  to  one  Singer,  bearing  date  September  3, 
1875,  and  a  bargain  and  sale  deed  from  Singer  to  her.  There 
was  evidence  tending  to  show  that  Singer  had  claimed  title 
under  the  tax  deed  from  the  time  of  its  execution,  and  that 
he  had  notified  the  plaintiff  of  the  fact  that  he  held  the  tax 
deed,  and  that  he  claimed  title  under  it  soon  after  its  execu- 
tion. There  is  also  evidence  that  Singer  leased  the  land  to 
other  parties  to  be  used  as  pasture  for  stock  for  the  years  1876 
to  1882,  inclusive,  except  the  year  1879,  and  that  all  taxes 
were  paid  by  him  from  the  time  of  receiving  the  deed.  The 
deed  from  Singer  to  the  defendant  bears  date  May  11,  1883. 
The  land  is  shown  to  have  been  fenced  early  in  1880.  The 
only  evidence  of  possession  before  that  is,  that  the  land  was 
used  for  the  purpose  of  pasturing  sheep  and  other  stock,  but 
it  tends  to  show  that  such  possession  was  exclusive,  the  stock 
being  herded  on  the  land  and  the  stock  of  others  kept  off. 

The  tax  deed  above  referred  to  was  held  to  be  void  when 
this  case  was  here  before:  Wilson  v.  Atkinson,  68  Cal.  590. 
The  plaintiff  objected  to  the  admission  of  this  deed  in  evi- 
dence, on  the  ground  that  it  was  void  and  passed  no  title,  and 
was  irrelrvant,  did  not  give  color  of  title,  and  was  not  suffi- 
cient to  set  the  statute  of  limitations  in  motion,  or  to  show 
possession  under  it.  The  objection  was  overruled,  the  defend- 
ant admitting  that  the  deed  was  not  sufficient  to  prove  title, 
but  contending  that  it  was  competent,  as  tending,  in  connec- 
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tion  with  the  parol  testimony,  to  show  the  character  and  ex- 
tent of  the  possession. 

There  is  much  diversity  of  opinion  in  the  decided  cases 
upon  the  question  whether  a  deed  void  on  its  face  is  such  a 
written  instrument  as  will  uphold  and  render  effective  the 
possession  of  real  estate  that  would  otherwise  fail  to  give 
title. 

It  has  been  held  by  this  court,  in  a  number  of  cases,  that  a 
tax  deed  like  this,  containing  the  recital  that  the  land  was 
assessed  to  "unknown  owners,  and  to  all  owners  and  claimants 
known  and  unknown,"  is  void,  and  nppears  to  be  so  on  its 
face:  Grimm  v.  G'Connell,  54  Cal.  522;  Hearst  v.  Egglestone% 
55  Id.  365;   Wilson  v.  Atkinson,  G8  Id.  590. 

The  code  provides:  "  When  it  appears  that  the  occupant,  or 
those  under  whom  he  claims,  entered  into  the  possession  of 
the  property  under  claim  of  title,  exclusive  of  other  right, 
founding  such  claim  upon  a  written  instrument,  as  being  a 
conveyance  of  the  property  in  question,  ....  and  that  there 
has  been  a  continued  occupation  and  possession  of  the  prop- 
erty included  in  such  instrument,  ....  or  of  some  part  of 
the  property,  under  such  claim,  for  five  years,  the  property  so 
included  is  deemed  to  have  been  held  adversely":  Code  Civ. 
Proa,  sec.  322. 

The  deed  in  question  was  a  written  instrument,  purporting 
to  convey  the  real  estate  in  controversy  by  a  proper  descrip- 
tion. It  is  properly  executed,  and  there  is  evidence  tending  to 
show  that  the  defendant  and  her  grantor  claimed  title  under 
it  as  being  a  conveyance  of  the  property.  In  some  of  the 
cases  it  is  said  that  the  conveyance  must  be  good  in  form,  con- 
tain a  description  of  and  profess  to  convey  the  property,  and 
that  containing  these  requirements  it  will  give  color  of  title, 
although  in  fact  invalid  and  insufficient  to  pass  the  title,  or 
actually  void  or  voidable:  Packard  v.  Moss,  68  Cal.  123-127, 
and  cases  cited. 

To  sustain  their  contention  that  the  deed,  being  void  on  its 
face,  could  not  put  the  statute  of  limitations  in  motion,  counsel 
for  appellants  cite  the  following  authorities:  Packard  v.  Moss, 
68  Cal.  127,  128;  Moore  v.  Brown,  11  How.  414,  425;  Style  v. 
King,  2  A.  K.  Marsh.  385;  Walker  v.  Turner,  9  Wheat.  542; 
Shoat  v.  Walker,  6  Kan.  65;  Cain  v.  Hunt,  41  Ind.  466;  26 
Am.  Law  Reg.  409,  416. 

We  have  given  these  authorities  our  careful  attention.  They 
are   in    the  main    based   upon    statutory  provisions    differing 
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materially  from  our  own,  but  in  principle  support  the  appel- 
lant's position.  Many  others  cases  to  the  same  effect  might 
have  been  cited.  The  decided  cases  are  so  conflicting  as  to 
aid  us  very  little  in  attempting  to  arrive  at  a  proper  conclu- 
sion, but  the  reasoning  by  which  the  courts  of  the  several 
states  have  supported  the  doctrines  laid  down  are  worthy  of 
careful  consideration. 

The  case  of  Moore  v.  Brown,  supra,  was  founded  upon  a 
statute  of  limitations  of  the  state  of  Illinois  which  applied  to 
persons  "  having  a  connected  title  in  law  or  equity,  .... 
from  any  public  officer  or  other  person  authorized  by  the  laws 
of  the  state  to  sell  such  land  for  the  non-payment  of  taxes,  and 
who  had  held  possession  thereunder  for  seven  years."  The 
deed  showed  upon  its  face  that  the  auditor  sold  the  land  short 
of  the  time  provided  by  law.  It  was  held  that  the  deed  dis- 
closed the  fact  that  the  officer  was  not  "  authorized  by  the  laws 
of  the  state  to  sell  the  land,"  that  the  purchaser  must  take  no- 
tice of  the  fact  appearing  on  the  face  of  his  deed,  and  his  hold- 
ing could  not  be  regarded  as  adverse. 

Chief  Justice  Taney  and  justices  Catron  and  Grier  dissented, 
and  gave  their  reasons.  This  case  reviews  the  case  of  Sfrulev. 
King,  cited  by  counsel.  It  was  based  upon  a  statute  almost 
identical  with  the  Illinois  statute  above  referred  to. 

The  case  of  Shoat  v.  Walker,  supra,  rested  upon  similar 
grounds.  The  deed  showed  upon  its  face  that  the  property 
was  sold  for  taxes  to  the  county  of  Lyon,  and  that  the  certifi- 
cate of  sale  was  assigned  by  the  county  treasurer  to  one 
Howard,  and  the  tax  deed  executed  to  him.  It  was  held  that 
there  was  no  law  authorizing  the  treasurer  to  make  such 
assignment,  but  that  it  must  be  done  by  the  county  clerk.  The 
case  did  not  involve  the  question  of  adverse  possession,  as  it 
was  conceded  that  there  had  been  no  actual  possession,  and 
that  the  land  was  wild  and  uncultivated.  The  decision  was 
based  upon  Moore  v.  Brown,  supra,  and  Lain  v.  Shepardson, 
18  AVi^.  59,  in  which  it  was  held  that  the  statute  of  limitations 
did  not  run  under  a  tax  deed  void  on  its  face,  where  there  had 
been  no  actual  possession. 

The  other  cases  cited  by  counsel  do  not  materially  aid 
them,  and  need  not  be  specially  noticed. 

In  the  article  in  20  Am.  Law  Keg.  409,  by  Mr.  Black,  en- 
titled "Color  of  Title,"  the  authorities  are  carefully  reviewed, 
and  the  conclusion  reached  that  their  weight  is  againe*  the 
position  of  appellant  in  this  case. 
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Color  of  title  is  that  which  in  appearance  is  title,  but  which 
in  reality  is  no  title:    Wright  v.  Mattison,  18  How.  54. 

In  the  case  of  Veal  v.  Rohinson,  70  Ga.  816,  it  was  held 
that  "  color  of  title  is  anything  in  writing  purporting  to  con- 
vey title  to  land,  which  defines  the  extent  of  the  claim,  it  being 
immaterial  how  defective  or  imperfect  the  writing  may  be,  so 
that  it  is  a  sign,  semblance,  or  color  of  title." 

In  Brooks  v.  Bruyn,  35  111.  394,  it  is  said:  "  Any  instrument 
having  a  grantor  and  a  grantee,  and  containing  a  description 
of  the  lands  intended  to  be  conveyed,  and  apt  words  for  their 
conveyance,  gives  color  of  title  to  the  lands  described.  Such 
an  instrument  purports  to  be  a  conveyance  of  the  title;  it 
passes  only  color  or  the  semblance  of  a  title.  It  makes  no 
difference  whether  the  instrument  fails  to  pass  an  absolute 
title  because  the  grantor  had  none  to  convey,  or  had  no  au- 
thority, in  law  or  in  fact,  to  convey  one,  or  whether  such  want 
of  authority  appears  on  the  face  of  the  instrument,  or  aliunde. 
The  instrument  fails  to  pass  an  absolute  title,  for  the  reason 
that  the  grantor  was  not  possessed  of  some  one  or  more  of 
these  requisites,  and  therefore  it  gives  the  semblance  or  color 
only  of  what  its  effect  would  be  if  they  were  not  wanting." 

The  supreme  court  of  Wisconsin  says  in  Oconto  Company  v. 
Jerrard,  46  Wis.  317:  "When  municipalities  or  their  taxing 
officers  assume  to  levy  a  tax  or  to  institute  a  tax  proceeding 
not  authorized  by  statute,  they  are  outside  of  their  functions, 
and  are  not  acting  virtute  officii.  They  are  not  in  the  exercise 
of  the  sovereign  power  of  taxation,  and  are  as  powerless  to  tax 
as  private  persons.  Their  whole  proceeding  is  a  mere  usurpa- 
tion, and  absolutely  void  throughout  for  all  purposes.  In  such 
a  case  there  is  nothing  for  the  statute  of  limitations  to  act 
upon.  But  when  there  is  statutory  authority  within  the  scope 
of  the  constitution  to  raise  money  by  taxation  from  property 
subject  to  taxation,  to  come  into  the  public  treasury  for  pub- 
lic use,  and  there  is  an  actual  attempt  under  color  of  law  to 
exercise  the  authority,  it  is,  while  in  fieri,  prima  facie  o,  valid 
tax  proceeding;  and  when  the  statute  of  limitations  has  run 
upon  it,  it  is  conclusively  established  as  a  valid  exercise  of  the 
taxing  power." 

The  statute  of  Wisconsin  is  in  almost,  if  not  quite,  the  exact 
language  of  our  own,  and  the  supreme  court  of  that  state  has 
held  in  a  number  of  cases  that  a  tax  deed  void  upon  its  face  is 
a  written  instrument  within  its  meaning:  McMillan  v.  Wehle, 
55  Wis.  685,  693,  and  cases  cited. 
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As  further  supporting  this  doctrine,  we  cite  Lcjfingwcll  v 
Warren,  2  Black,  509;  Pugh  v.  Youngblood,  69  Ala!  296;  Gat- 
ling  v.  Lane,  17  Neb.  77;  Dalton  v.  Lucas,  63  111.  337;  Storall 
v.  ^Fowler,  72  Ala.  77;  Pillow  v.  Roberts,  13  How.  472,  476; 
Wood  on  Limitation  of  Actions,  522,  536. 

In  Pillow  v.  Roberts,  supra,  the  court  uses  this  language: 
"  Statutes  of  limitation  are  founded  on  sound  policy.  They 
are  statutes  of  repose,  and  should  not  be  evaded  by  a  forced 
construction.  The  possession  which  is  protected  by  them 
must  be  adverse  and  hostile  to  that  of  the  true  owner.  It  is 
not  necessary  that  he  who  claims  their  protection  should  have 
a  good  title,  or  any  title  but  possession.  A  wrongful  posses- 
sion, obtained  by  a  forcible  ouster  of  the  lawful  owner,  will 
amount  to  a  disseisin,  and  the  statute  will  protect  the  dis- 
seisor. One  who  enters  upon  a  vacant  possession,  claiming 
for  himself  upon  any  pretense  or  color  of  title,  is  equally  pro- 
tected with  the  forcible  disseisor.  Statutes  of  limitation  would 
be  of  little  use  if  they  protected  those  only  who  could  other- 
wise show  an  indefeasible  title  to  the  land.  Hence  color  of 
title,  even  under  a  void  and  worthless  deed,  has  always  been 
received  as  evidence  that  the  person  in  possession  claims  for 
himself,  and  of  course  adversely  to  all  the  world.  A  person 
in  possession  of  land,  clearing,  improving,  and  building  on  it, 
and  receiving  the  profits  to  his  own  use,  under  a  claim  of  title, 
is  not  bound  to  show  a  forcible  ouster  of  the  true  owner  in 
order  to  evade  the  presumption  that  his  possession  is  not  hos- 
tile or  adverse  to  him.  Color  of  title  is  received  in  evidence 
for  the  purpose  of  showing  the  possession  to  be  adverse;  and 
it  is  difficult  to  apprehend  why  evidence  offered  and  compe- 
tent to  prove  that  fact  should  be  rejected  till  the  fact  is  other- 
wise proven." 

In  the  case  of  Packard  v.  Moss,  68  Cal.  123,  cited  by  counsel 
for  appellant,  the  authorities  were  cited  and  reviewed  to  some 
extent.  The  deed  before  the  court  in  that  case  was  not  void 
upon  its  face,  but  was  founded  upon  a  void  judgment.  The 
court  said:  "At  least  it  is  not  urged  that  the  sheriff's  deed  is 
in  other  than  the  usual  form.  As  a  foundation  of  title,  it  is 
worthless  by  reason  of  the  void  judgment  in  which  it  had 
its  inception.  We  are  not,  however,  considering  it  as  a  me- 
dium for  the  conveyance  of  title.  An  adverse  claimant  of 
land  is  a  wrong-doer,  and  as  such  -is  treated  and  known  to  the 
law.  until,  by  a  lapse  of  years,  his  acts,  before  tortious,  are 
consecrated  by  time  and  dignified  as  lawful.     A  deed  which 
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gives  color  of  title  simply  measures  and  fixes  the  limit,  the 
extent  of  a  wrongful  possession,  and  while  it  continues  wrong- 
ful, may  be  used  against  the  wrong-doer  as  evidence  of  the 
extent  of  his  wrongful  possession;  and  when  by  five  years'  ac- 
quiescence the  wrongful  acts  of  possession  came  to  be  recog- 
nized as  lawful,  the  deed,  which  before  fixed  the  extent  of  the 
wrong,  stands  as  a  land-mark  to  bound  the  right  acquired. 
Before,  it  defined  the  limits  to  which  an  unlawful  possession 
extended.  After  five  years  of  adverse  possession,  the  occu- 
pancy having  become  valid,  the  boundaries  which  before 
marked  the  wrongful  possession  remain  as  indices  of  the  ex- 
tent of  the  right." 

The  deed  we  are  now  considering,  although  it  contained  a 
recital  showing  that  the  assessment  under  which  the  tax  sale 
was  made  was  invalid,  contains  all  the  other  requisites  of  a 
good  and  valid  deed,  including  a  sufficient  description  of 
the  land  claiming  under  it.  It  was  just  as  effective  as  notice 
of  the  extent  of  the  defendant's  possession  and  claim  as  if  the 
objectionable  recital  had  been  omitted. 

There  are  cases  holding  that,  in  order  to  avail  himself  of 
the  benefits  of  the  statute  of  limitations,  the  adverse  occupant 
must  enter  and  hold  the  land  in  good  faith,  believing  his  con- 
veyance to  bo  valid:  Nieto  v.  Carpenter,  21  Cal.  455,  490; 
Waterhousc  v.  Martin,  Peck,  392;  Sazton  v.  Hunt,  20  N.  J.  L. 
487;  Davidson  v.  Coombs,  18  Rep.  (Ky.)  15;  26  Am.  Law  Reg. 
418.     But  see  Wood  on  Limitation,  530,  531. 

This  is,  no  doubt,  the  meaning  of  the  provision  of  the  code, 
that  he  must  enter  into  possession  under  claim  of  title,  found- 
ing such  claim  upon  a  written  instrument  as  being  a  convey- 
ance of  the  property:  McCrachen  v.  City  of  San  Francisco,  16 
Cal.  591,  636;  Walsh  v.  Hill,  38  Id.  481,  488;  Wolf  skill  v.  Ma- 
lajowich,  39  Id.  276,  280. 

It  could  not  be  justly  said  that  a  party  was  founding  his 
claim  upon  a  written  instrument,  as  being  a  conveyance,  when 
he  knew  the  instrument  to  be  absolutely  void.  The  code 
should  be  construed  as  requiring  the  claim  of  title  to  be  made 
in  good  faith,  believing  the  deed  to  be  a  conveyance  of  the 
property.  But  the  knowledge  of  the  true  character  of  the  in- 
strument by  the  occupant  must  be  actual,  and  not  such  as 
would  arise  from  the  legal  construction  of  the  instrument.  To 
give  the  statute   any  other  construction  would  deprive    it  of 

much  of  its  force. 
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There  are  decisions  of  this  court  holding  that  a  deed  made 
in  violation  of  law,  and  so  appearing  on  its  face,  cannot  give 
color  of  title:  Sunol  v.  Hepburn,  1  Cal.  254,  280;  Woodworth  v. 
Fulton,  1  Id.  295;   Ber.inl  v.  Gleim,  33  Id.  668. 

So  it  has  been  held  in  the  earlier  cases  that  a  deed,  to  give 
color  of  title,  must  prima  facie  give  a  good  title:  Bernal  v. 
Gleim,  33  Cal.  668,  676. 

But  the  earlier  cases  holding  that  a  deed  void  upon  its  face 
could  not  aid  the  adverse  possession  of  the  occupant  were 
based  upon  the  peculiar  language  of  the  Spanish  law,  and  are 
of  but  little  weight  in  determining  what  should  be  the  rule 
under  the  present  code  provision.  Besides,  in  one,  at  least, 
of  the  cases  the  deed  was  one  expressly  prohibited  by  law. 
So  far  as  the  eases  hold  that  a  void  deed,  which  docs  not  ap- 
pear on  its  face  to  be  such,  cannot  give  color  of  title,  they  are 
overruled  by  later  cases:   Packard  v.  Moss,  68  Cal.  123. 

The  deed  we  are  considering  was  not  prohibited  by  law,  and 
the  officer  who  executed  the  deed  was  authorized  to  do  so  by 
the  laws  of  this  state.  The  only  objection  to  it  is,  that  it 
shows  that  the  legal  steps  necessary  to  authorize  a  sale  of  the 
property  were  not  taken.  The  defect  was  not  one  which  would 
be  readily  detected.  Whether  such  a  deed  was  in  fact  void 
has  been  a  matter  of  grave  question,  but  is  now  settled  by  the 
decided  cases. 

The  parol  evidence  in  the  case  sufficiently  shows  that  the 
holder  of  the  deed  entered  and  held  possession  of  the  land 
under  it,  claiming  to  be  the  owner  of  the  property  by  reason 
of  the  conveyance,  and  that  the  plaintiff  had  actual  notice  of 
the  adverse  claim  and  its  foundation. 

We  are  clear  that,  under  the  circumstances  of  this  case,  the 
deed  was  properly  admitted  in  evidence,  for  the  purpose  of 
defining  the  character  and  limiting  the  extent  of  the  defend- 
ant's possession:  See  dissenting  opinion  of  Mr.  Justice  McKee, 
in  Wilson  v.  Atkinson,  68  Cal.  592. 

Certain  instructions  were  asked  by  appellant  and  refused. 
They  proceeded  upon  the  theory,  either  expressed  or  assumed, 
that  the  tax  deed  above  referred  to  was  not  sufficient  to  give 
color  of  title,  and  for  that  reason,  if  for  no  other,  were  properly 
refused. 

There  are  other  questions  presented  by  the  appellant's  brief, 
but  they  do  not  call  for  special  notice. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 


Dec.  1888.]  Bedell  v.  Herrtng.  307 

Adverse  Possession  Sufficient  to  Defeat  a  RiGrrr  of  Action  of  the 
Holder  of  the  Legal  Title  must  be  hostile  in  its  inception,  and  be  con- 
tinued as  such,  without  interruption,  for  the  statutory  period.  It  must  be 
actual,  visible,  exclusive,  acquired  and  retained  under  claim  of  title  incon- 
sistent with  that  of  the  true  owner;  but  it  need  not  be  under  a  rightful 
claim,  nor  even  under  a  muniment  of  title:  Illinois  Central  R.  R.  Co.  v. 
Houghton,  126  111.  233;  9  Am.  St.  Rep.  581,  and  note  58G.  Title  to  realty 
acquired  by  open,  uninterrupted,  exclusive,  and  adverse  possession,  under 
claim  of  ownership,  for  more  than  twenty  years,  will  defeat  an  action  in 
ejectment  by  the  holder  of  the  paper  title:  Riggs  v.  Riley,  113  Ind.  208. 
Where  plaintiff,  to  maintain  his  action  to  recover  a  tract  of  land,  relies  upon 
seven  years'  adverse  possession  under  color  of  title,  he  must  show  that  such 
possession  was  continuous  and  unbroken  for  the  full  period  prescribed  by 
the  statute  of  limitations:  Scott  v.  Mills,  49  Ark.  26G.  Prior  to  the  amend- 
ment of  1878  to  section  325  of  the  Code  of  Civil  Procedure,  one  wdio,  in  good 
faith,  entered  into  possession  of  real  estate,  claiming  title  thereto  under  a 
void  tax  deed,  and  under  such  claim  of  title,  openly,  notoriously,  and  visi- 
bly maintained  the  possession  thereof  for  a  sufficient  length  of  time  adversely 
as  against  the  whole  world,  including  the  owner  of  the  paper  title,  acquired 
title  to  the  laud  by  adverse  possession:  Reynolds  v.  Lincoln,  73  Cal.  191. 
And  whether  one  claiming  title  by  adverse  occupancy  had  that  kind  of  con- 
tinuous, notorious,  and  hostile  possession  of  the  land  in  dispute  as  would  give 
title  under  the  statute  of  limitations,  is  a  question  of  fact  for  the  jury:  Mason 
v.  Ammon,  117  Pa.  St.  127. 


[In   Bank.] 

Bedell  v.  Herring. 

[77  California,  572.] 

Promissory  Note  —  Maker  Signing  Note  without  Knowing  its  Coh- 
tents  —  Bona  Fide  Indorsee  for  Value  and  before  Maturity.  — 
Maker  of  a  promissory  note  who  signs  the  same  without  knowing  ita 
contents,  because  he  cannot  read  or  write,  and  relying  on  false  repre- 
sentations by  the  payee  that  it  was  a  mere  memorandum  of  agency,  is 
guilty  of  such  carelessness  and  undue  confidence  that,  as  between  him- 
self and  an  indorsee  in  good  faith  for  value  and  before  maturity,  he 
must  bear  the  loss  and  pay  the  note. 

Promissory  Note  —  Fraud  is  No  Defense  against  Bona  Fide  Indorsee 
for  Value  and  before  Maturity. — Maker  of  a  promissory  note  can- 
not defend,  it  seems,  on  the  ground  that  the  note  was  procured  from  him 
by  fraud,  as  against  an  indorsee  in  good  faith  for  value  and  before  ma- 
turity. 

Action  on  a  promissory  note.     The  facts  are  stated  in  the 
opinion. 

M.  E.  Sanborn,  for  the  appellant. 
John  T.  Harrington,  for  the  respondent. 
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McFarland,  J.  This  is  an  action  upon  a  promissory  note  for 
five  hundred  dollars,  made  by  defendant,  payable  to  the  order 
of  E.Jones,  due  in  six  months,  and  by  the  latter  indorsed  and 
delivered  to  plaintiff  before  maturity.  Judgment  went  for 
plaintiff,  and  defendant  appeals.  The  appeal  is  from  the 
judgment,  and  upon  the  judgment  roll  alone.  The  defense 
relied  on  was,  that  said  payee  Jones  procured  defendant  to 
sign  the  note  by  falsely  and  fraudulently  representing  that  it 
was  not  a  note,  but  a  mere  memorandum  about  a  certain 
agency. 

It  appears  from  the  findings  that  at  the  time  defendant  signed 
the  note  the  said  Jones  and  one  Moss  falsely  represented  to 
him  that  it  was  not  a  promissory  note,  or  any  contract  for  the 
payment  of  money,  but  was  merely  a  writing  by  which  he 
signified  his  willingness  to  act  as  agent  for  the  sale  of  a  certain 
patent  hay-fork.  Defendant  could  not  read  or  write  the  English 
language,  except  that  he  could  sign  his  name.  He  signed 
the  note  without  knowing  its  contents,  and  believed  the  said 
representations  of  said  Jones  and  Moss.  Plaintiff  purchased 
the  note  for  four  hundred  dollars  before  its  maturity,  and  had 
no  notice  or  knowledge  that  it  was  procured  as  aforesaid,  or  of 
anything  that  affected  its  validity  as  between  the  original 
parties.  It  is  also  found  that  "plaintiff  is  the  indorsee  of  said 
note  in  due  course,"  and  that  "  defendant  signed  said  note 
voluntarily,  and  without  exercising  the  ordinary  care  in  regard 
to  the  character  of  the  paper  signed  which  a  prudent  business 
man  would  and  should  exercise." 

The  defense  set  up  cannot  be  maintained;  and  the  judg- 
ment of  the  superior  court  was  right.  It  is  found  by  the  court 
(fully  enough,  we  think)  that  the  defendant,  in  signing  the 
note,  did  not  exercise  ordinary  care.  Indeed,  the  act  of  sign- 
ing the  paper,  as  shown  in  the  findings  (and  there  is  no  evi- 
dence here),  was  itself  intrinsically  careless.  Therefore,  leav- 
ing other  aspects  of  the  case  out  of  view,  it  is  clear  that  the 
judgment  was  right  upon  the  principle  that  when  one  by  his 
carelessness  and  undue  confidence  has  enabled  another  to  ob- 
tain the  money  of  an  innocent  third  person,  he  must  answer 
for  the  loss  which  he  has  thus  caused. 

'I.  It  is  not  necessary  here  to  pass  definitely  upon  the  broader 
question  discussed  in  the  briefs,  whether  or  not  payment  of  a 
negotiable  note  in  the  hands  of  an  innocent  indorsee,  who  re- 
ceived it  before  maturity,  can  be  avoided,  under  any  circum- 
stances, on  the  ground   that  it  was  procured  by  fraud.     It  is 
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apparent  that  to  apply  to  such  an  instrument  the  principles 
which  establish  the  essentials  of  an  ordinary  contract  as 
between  the  original  parties,  —  as,  for  instance,  that  there 
must  be  consent  of  the  parties  and  a  sufficient  consideration; 
that  where  there  was  no  intention  to  sign  there  was,  in  law, 
no  signature;  that  fraud  vitiates  a  contract  ah  initio,  etc., — 
would  be  to  undermine  the  whole  structure  of  commercial  law, 
and  "shake  paper  credit  to  its  foundation."  The  former  de- 
cisions of  this  court  seem  to  be  in  the  direction  of  holding  that 
in  such  a  case  payment  cannot  be  avoided  for  fraud  in  the 
original  procurement  of  the  note:  Mitchell  v.  Ilackett,  14  Cal. 
GG6;  Hellmann  v.  Potter,  6  Id.  14;  Rich  v.  Davis,  4  Id.  22; 
Haight  v.  Joyce,  2  Id.  65;  56  Am.  Dec.  311;  Rich  v.  Davis,  6 
Cal.  141;  Meyer  v.  Porter,  65  Id.  67;  Fuller  v.  Hutchings,  10 
Id.  523;  70  Am.  Dec.  746;  Poorman  v.  Mills  &  Co.,  39  Cal.  345; 
2  Am.  Rep.  451;  Smith  v.  Silsby,  55  Cal.  470.  In  Shepherd  v. 
Jones,  71  Id.  225,  it  does  not  appear  that  the  note  there  in- 
volved was  negotiable  or  transferred  before  maturity;  and 
there  is  no  discussion  in  the  opinion  of  the  general  question 
here  under  consideration.  In  Indiana  a  great  many  cases 
arose  similar  in  their  facts  to  those  of  the  case  at  bar;  and  it 
was  uniformly  held  there  that  the  defense  set  up  could  not  be 
maintained.  The  current  of  American  authorities  seems  to 
be  in  the  same  direction. 
Judgment  affirmed. 

Thornton,  J.  I  concur  in  the  judgment  on  the  ground  that 
the  defense  here  urged  cannot  be  made  against  plaintiff,  who 
is  an  innocent  purchaser  before  maturity  of  the  negotiable 
note  in  suit. 

Negotiable  Instruments.  —  Promissory  notes  given  for  gambling  debts 
are  valid  in  the  hands  of  innocent  indorsees:  Haight  v.  Joyce,  2  Cal.  64;  56 
Am.  Dec.  311,  aud  note  313;  as  to  the  protection  of  a  bona  fide  holder  of  ne- 
gotiable paper  before  maturity,  compare  Poorman  v.  Mills,  39  Cal.  345;  2  Am. 
Hep.  451;  Fuller  v.  Hutchings,  10  Cold.  523;  70  Am.  Dec.  746,  and  note. 
Compare  Corbin  v.    Wachhorst,  73  Cal.  411;  Iloxjt  v.  Cross,  108  N.  Y.  76. 

Fraud  in  Inception  of  Negotiable  Instruments  as  Affecting  Bona 
Fide  Holders.  — ■  Who  are  bona  fide  holders  of  negotiable  paper,  and  their 
rights  in  general,  will  be  found  considered  in  the  notes  to  Ayer  v.  Hutchins,  3 
Am.  Dec.  235;  Bay  v.  Coddington,  9  Id.  272;  Sims  v.  Lyles,  26  Id.  156;  Bailey 
v.  Smith,  84  Id.  401.  It  is  now  proposed  to  discuss  particularly  the  effect  of 
fraud  in  the  inception  of  negotiable  paper  upon  bona  fide  holders  thereof. 

Bona  Fide  Holder  Takes  Instrument  Unaffected  by  Fraud  in  rra 
Origin.  —  The  general  rule  is  well  settled  that  a  holder  of  a  negotiable  in- 
strument who  acquires  it  bona  fide,  without  notice,  in  the  usual  course  of 
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business,  for  a  valuable  consideration,  an  1  before  maturity,  takes  the  paper 
unaffected  by  fraud  in  its  origin:  Swift  v.  Tyson,  16  Pet.  1,  15;  Goodman  v. 
Sivonds,  20  How.  343;  Brown  v.  Spofford,  95  U.  S.  474;  Cromwell  v.  County 
of  Sue,  96  Id.  51;  Slacom  v.  Wishart,  3  McLean,  517;  Barney  v.  Earle,  13  Ala. 
IOC;  State  ex  rel.  Plock  v.  Cobb,  64  Id.  127;  Humphrey  v.  Clark,  27  Conn.  381; 
Von  Windisch  v.  Klaus,  46  Id.  433;  Robinson  v.  Bank  of  Darien,  18  Ga.  65; 
Oridley  v.  Bane,  57  III.  529;  Stoner  v.  Milliken,  85  Id.  218;  Hereth  v.  Jf er- 
r/taw^* Nat.  Bank,  34  Ind.  3S0;  Woollen  v.  Vankirk,  61  Id.  497;  i^Vs*  iV«<. 
/?<(  /.-  v.  Lotton,  67  Id.  256;  Helms  v.  ITrtyne  Agricultural  Co.,  73  Id.  325;  38 
Am  Hep.  147;  Wayne  Agricultural  Co.  v.  Cardwell,  73  Ind.  535;  Blair  v.  Buser, 
1  Wild.  (Ind.)  333;  Temple  v.  Hays,  Morris,  9,  12;  Stein  v.  Keeler,  4  G.  Greene, 
80;  Clappv.  County  of  Cedar,  5  Iowa,  15;  68  Am.  Dec.  678;  Sully  v.  Goldsmith, 
32  Iowa,  397;  Wait  v.  Chandler,  63  Me.  257;  Farrellv.  Lovctt,  68  Id.  326;  28 
Am.  Rep.  59;  Hobart  v.  Penny,  70  Me.  248;  Burrillv.  Parsons,  71  Id.  282; 
C'rampton  v.  Perkins,  65  Md.  22;  Thurston  v.  McKown,  6  Mass.  428;  Smith  v. 
Livingston,  111  Id.  342;  Ifin^eacZ  v.  Davis,  40  Miss.  785,  787;  Corby  v.  Butler, 
55  Mo.  398;  Perkins  v.  C7ta/&>,  1  N.  H.  254;  Pa^e  v.  Chapman,  58  Id.  333; 
Dougherty  v.  Scudder,  17  N.  J.  Eq.  248;  Holcomb  v.  Wyckoff,  35  N.  J.  L.  35; 
10  Am.  Rep.  219;  GWrf  v.  degree,  5  Duer,  260;  ClotUer  v.  ^aViance,  51  N.  Y. 
322;  Sefee;-  v.  iJrari,  3  Ohio  St.  302;  Farmers'  etc.  Bank  v.  Lucas,  26  Id.  385; 
Kingsland  v.  Pryor,  33  Id.  19;  Ridgway  v.  Farmers'  Bank,  12  Serg.  &  R.  256; 
14  Am.  Rep.  681;  Craig  v.  Sibbett,  15  Pa.  St.  238;  Third  Nat.  Bank  v.  Mc- 
Cann,  15  Phila.  326;  Powers  v.  Ball,  27  Vt.  662;  Robinson  v.  Reynolds,  2 
Q.  B.  196.  Fraud,  therefore,  cannot  be  urged  either  defensively  or  affirma- 
tively against  a  bona  fide  holder.  This  rule  13  but  an  application  of  the 
broader  doctrine  that  such  a  holder  is  not,  in  general,  subject  to  infirmities 
which  may  exist  in  the  inception  of  the  instrument,  and  which  may  be  taken 
advantage  of  between  the  original  parties.  "If  any  rule  of  law  in  regard  to 
negotiable  paper  is  well  established,"  says  Redfield,  C.  J.,  in  Powers  v.  Ball, 
supra,  "  it  is  that  a  bona  fide  holder  for  value  will  be  able  to  shut  out  all  de- 
fenses, except  certain  statutory  one3,  where  the  paper  in  its  inception  is  de- 
clared absolutely  void,  as  notes  or  bills  given  upou  gambling  and  usurious 
considerations."  Duress,  even,  in  executing  the  paper,  will  not  be  a  defense 
in  his  hands:  Farmers'  etc.  Bank  v.  Butler,  48  Mich.  192. 

It  is  not  necessary,  in  order  to  entitle  a  holder  to  the  protection  of  the 
rule,  that  he  be  a  subsequent  transferee  from  or  through  an  original  party  to 
the  instrument.  The  payee  himself  may  be  protected.  Thus  if  a  person  is 
induced  to  sign  a  note  a3  surety  by  the  fraudulent  representations  of  the 
principal  maker,  he  will,  notwithstanding,  be  liable  to  the  payee,  if  it  does 
not  appear  that  the  payee  knew  of  the  fraud:  Quinn  v.  Hard,  43  Vt.  375; 
Farmers'  etc.  Bank  v.  Lucas,  26  Ohio  St.  385.  Even  if  the  surety  was  in- 
duced to  sign  under  the  belief  that  forged  names  appearing  on  the  paper 
were  genuine,  he  will  be  bound  to  an  innocent  payee:  Selser  v.  Brock,  3  Id. 
302;  Helms  v.  Wayne  A gricultural  Co.,  73  Ind.  325;  38  Am.  Rep.  147;  Wayne 
Agricultural  Co.  v.  Cardwell,  73  Ind.  555;  Stoner  v.  Milliken,So  111.  21S;  Grid- 
ley  v.  Bane,  57  Id.  529. 

If  the  holder  have  notice  of  the  fraud  in  the  origin  of  the  paper,  or  if  he 
takes  in  bad  faith,  he,  of  course,  can  claim  no  recovery  from  the  defrauded 
party:  Fisher  v.  Leland,  4  Cush.  456;  50  Am.  Dec.  805;  City  Bank  of  Colum- 
bus v.  Phillips,  22  Mo.  85;  64  Am.  Dec.  254;  Crampton  v.  Perkins,  65  Md.  22; 
Ormsbee  v.  Howe,  54  Vt.  182;  41  Am.  Rep.  841;  and  the  same  would  be  true 
if  he  paid  no  value,  or  if  he  took  after  maturity,  unless,  in  any  of  these 
cases,  he  acquired  the  instrument  from  one  in  whose  hands  it  is  not  subject 
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to  the  defense,  obtaining  thereby  the  title  of  snch  transferrer:  Commissioner* 
Of  Marion  County  v.  Clark,  94  U.  S.  273;  Cromwell  v.  County  of  Sac,  96  Id. 
61;  Simon  v.  Merritt,  33  Iowa,  537;  Mornyer  v.  Cooper,  35  Id.  257;  Hereth  t. 
Merchants  National  Bank,  34  Ind.  380;  Riley  v.  Scliawacker,  50  Id.  592;  Boyd 
v.  McCann,  10  Md.  118;  Mercfiants'  Bank  v.  President  etc.  of  Fanners  Bank, 
cited  10  Id.  123;  Bassetl  v.  Avery,  15  Ohio  St.  299;  Bodley  v.  Emporia  NaL 
Bank,  3S  Kan.  59;  Oould  v.  Seyee,  5  Duer,  260,  268;  Woodman  v.  ChurclulL 
62  Mo.  58;  Master*  v.  ILberson,  8  Coin.  B.  100.  If,  also,  the  action  is  be- 
tween the  original  parties,  there  can  bo  no  question  as  to  the  right  of  tha 
defrauded  party  to  set  up  the  defense  against  the  one  who  perpetrated  the 
fraud,  as  in  caso  of  any  other  contract.  And  it  is  held  a  promissory  note 
may  be  avoided  in  toto  for  fraud,  in  the  hands  of  the  payee,  where  the  maker, 
who  was  an  illiterate  man,  signed  it  after  it  was  read  over  to  him  as  bearing 
a  different  and  less  rate  of  interest  than  that  expressed  upon  its  face:  Stacy 
v.  Ross,  27  Tex.  3;  84  Am.  Dec.  604.  But  if  a  note  be  given  for  the  purpose 
of  defrauding  the  maker's  creditors,  it  has  been  held  that  it  cannot  be 
avoided  by  the  maker  for  that  fact,  but  may  be  enforced  against  him  by  the 
payee:  Carpenter  v.  McClure,  39  Vt.  9;  91  Am.  Dec.  370;  and,  at  all  events, 
such  fraud  would  be  no  defense  to  an  action  brought  by  an  indorsee  who 
took  the  note  for  value,  before  maturity,  and  without  notice  of  the  fraud: 
Potter  v.  Belden,  105  Mass.  11. 

Fraud  perpetrated  upon  some  other  holder  of  a  negotiable  instrument  with 
reference  thereto  will  also  be  no  defense  to  one  sued  thereon.  Thus  it  is  no 
defense  to  an  action  on  a  promissory  note  by  an  indorsee  against  the  maker 
that  the  note  was  obtained  from  the  payee  by  means  of  fraudulent  represen- 
tations of  which  the  indorsee  had  knowledge  when  he  received  the  note: 
Prouty  v.  Roberts,  6  Cush.  19;  52  Am.  Dec.  761. 

In  some  states,  the  question  of  fraud  in  the  procurement  or  execution  of 
negotiable  instruments  has  been  the  subject  of  statutory  regulation.  Thus 
in  Georgia  a  section  of  the  code  provides  that  "  the  bona  fide  holder  tor  value 
of  a  bill,  draft,  or  promissory  note,  or  other  negotiable  instrument,  who  re- 
ceives the  same  before  it  is  due,  and  without  notice  of  any  defjefc  or  defense, 
shall  be  protected  from  any  defenses  set  up  by  the  maker,  acceptor,  or  in- 
dorser,  except  ....  fraud  in  its  procurement."  The  words  "  fraud  in  its 
procurement "  have  been  liberally  construed  to  mean  "fraud  iu  the  procure- 
ment by  the  holder  of  the  paper  ";  and  therefore  a  bona  fide  transferee  of  a 
promissory  note,  without  notice,  and  before  maturity,  will  be  protected,  al- 
though the  note  wa3  procured  by  the  payee  from  the  maker  by  fraud:  Roben- 
8on  v.  Vason,  37  Ga.  6G;  Ilo'jan  v.  Moore,  48  Id.  156,  1G2;  Merritt  v.  Bagwell, 
70  Id.  578,  58li;  and  such  holder,  having  a  good  title,  a  transferee  from  him 
has  the  same,  no  matter  at  what  time  the  transfer  to  the  latter  was  made: 
llogan  v.  Moore,  supra.  This  construction,  it  is  said,  makes  a  party  respon- 
sible for  his  own  fraudulent  conduct,  but  does  not  make  an  innocent  person 
responsible  for  the  fraudulent  conduct  of  others  of  which  he  had  no  knowl- 
edge. 

In  Illinois,  "if  any  fraud  or  circumvention  be  used  in  obtaining  the  mak- 
ing or  executing  "  of  any  note,  it  is  provided  that  the  note  shall  be  void,  not 
only  between  the  maker  and  payee,  but  also  in  the  hands  of  every  subsequent 
holder.  Fraud  or  circumvention  in  procuring  the  execution  of  a  promissory 
note  is,  therefore,  under  this  statute,  a  good  defense,  whether  the  transferee 
took  the  paper  with  or  without  notice  thereof:  Hewitt  v.  Jones,  ~'2  111.  'J1S; 
Hubbard  v.  Rankin,  71  Id.  12'J.  But  the  statute  does  not  require  both  fraud 
and  circumvention,  if  there  be  any  distinction  between  the  words,  in  obtain- 
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iug  the  making  °r  executing  of  a  note  before  the  defense  can  be  interposed; 
it  is  sufficient  if  either  be  practiced:  Hewett  v.  Johnson,  72  111.  513.  "A  fraud 
in  obtaining  a  note  may  consist  of  any  artifice  practiced  upon  a  person  to 
induce  him  to  execute  it  when  he  did  not  intend  to  do  such  an  act.  Circum- 
vention seems  to  be  nearly,  if  not  quite,  synonymous  with  fraud":  Per 
Walker,  C.  J.,  in  Latham  v.  Smith,  45  Id.  25,  27.  It  is  a  well-settled  inter- 
pretation of  this  provision  that  the  fraud  or  circumvention  which  will  avoid 
a  promissory  note  in  the  hands  of  an  innocent  holder  for  value,  and  before 
maturity,  must  be  in  the  "making  or  executing"  the  same,  and  not  in  the 
contract  or  consideration  upon  which  the  note  was  given:  Woods  v.  Hynes, 
2  Scam.  103;  Mulford  v.  Shepard,  1  Id.  583;  33  Am.  Dec.  432;  LatJiam  v. 
■Smith,  45  111.  25,  27;  Shipley  v.  Carroll,  45  Id.  285;  Depuy  v.  Schuyler,  45  Id. 
306;  Murray  v.  Beckioith,  48  Id.  391;  Culver  v.  Hide  and  Leather  Bank,  78 
Id.  625;  Taylor  v.  Thompson,  3  111.  App.  109;  Hayden  v.  dinger,  5  Id.  632. 
'To  illustrate:  It  is  no  defense  against  such  a  holder  that  the  note  was  given 
for  the  price  of  goods  sold  by  the  payee,  who  made  false  representations  as 
to  their  quantity  and  quality:  Woods  v.  Hynes,  supra;  or  that  the  note  was 
given  for  the  purchase  price  of  land  about  which  the  payee  made  false  repre- 
sentations: Mulfoid  v.  Shepard,  supra;  nor  is  a  misrepresentation  by  the 
payee  in  regard  to  the  legal  effect  of  the  instrument  —  as  that  it  would  not 
become  operative  until  the  maker  should  put  a  revenue-stamp  upon  it,  and 
the  property  for  which  it  was  given  should  be  delivered  —  such  fraud  or  cir- 
cumvention in  obtaining  the  note  as  will  amount  to  a  defense  against  an 
innocent  transferee  for  value,  before  maturity:  Latham  v.  Smith,  supra;  and 
the  same  is  true  of  the  violation  of  a  promise  by  vendors  to  vendees,  made  as 
an  inducement  to  the  execution  of  the  note  for  the  balance  of  the  price  of 
goods  sold,  not  to  assign  the  same,  and  to  allow  the  vendees  on  the  note  all 
damages  to  which  they  might  be  entitled  by  reason  of  a  failure  of  warranty 
as  to  the  quality  of  the  goods:  Murray  v.  Beckivith,  supra;  so  the  failure  of 
consideration,  in  whole  or  in  part,  can  plainly  not  be  set  up  as  a  defense  in 
the  hands  of  such  a  holder:  Culver  v.  Hide  and  Leather  Bank,  supra;  Taylor 
v.  Thompson,  supra;  and  where  certain  persons  were  induced  to  sign  a  note 
as  sureties,  on  the  representations  of  the  principal  maker  that  certain  others 
would  also  sign,  but  the  note  was  delivered  by  the  latter  without  such 
signatures,  the  payee,  who  did  not  participate  in  the  representations,  or  have 
any  notice  of  them,  is  not  affected  thereby:  Young  v.  Ward,  21  111.  223;  and 
it  is  also  held  that  where  a  person,  as  a  matter  of  amusement,  and  without 
any  design  of  delivering  the  paper  to  the  payee,  signed  her  name  to  a  prom- 
issory note,  which  was  afterwards  stolen  by  the  payee,  and  transferred  to 
■one  who  paid  value  and  without  notice,  that  there  was  no  "fraud  or  circum- 
vention "  in  obtaining  or  executing  the  note,  within  the  meaning  of  the  stat- 
ute, which  would  defeat  an  action  by  the  holder  against  the  maker:  Shipley 
v.  Carroll,  45  111.  2S5;  but  while  this  ruling  may  be  correct,  it  would  seem 
that  the  case  should  have  been  decided  differently,  because  of  the  want  of 
delivery.  "It  must  be  borne  in  mind,"  says  Walker,  C.  J.,  in  Latham  v. 
Smith,  supra,  "  that  the  fraud  or  covin  must  relate  to  the  obtension  of  the 
instrument  itself,  and  not  to  the  consideration  upon  which  it  is  based.  It  ia 
not  fraud  which  relates  to  the  quality,  quantity,  value,  or  character  of  the 
consideration  that  moves  the  contract,  but  it  is  such  a  trick  or  device  as  in- 
duces the  giving  of  one  character  of  instrument  under  the  belief  that  it  ia 
another  of  a  different  character;  such  as  giving  a  note  or  other  agreement 
for  one  sum  or  thing,  when  it  is  for  another  sum  or  thing;  or  as  giving  a 
note  under  the  belief  that  it  is  a  receipt." 
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If,  therefore,  a  person,  through  artifice,  and  without  negligence  on  his 
part,  is  induced  to  execute  a  note  as  one  payable  absolutely,  under  the  belief 
that  it  was  payable  only  on  a  contingency,  there  is  such  fraud  or  circumven- 
tion as  will  bar  an  action  under  the  statute,  by  any  transferee  whatsoever: 
Munson  v.  Nichols,  G2  111.  Ill;  or  where  through  some  false  representations, 
device,  or  trick,  and  without  negligence,  a  person  signs  a  note  for  a  larger 
sum  than  he  intended:  Richardson  v.  Schirtz,  59  Id.  313;  Auten  v.  Oruner,  90 
Id.  300;  or  where  through  some  fraudulent  representations,  device,  or  trick, 
and  in  the  exercise  of  reasonable  prudence  and  care,  he  signs  a  note,  suppos- 
ing that  he  is  signing  an  instrument  of  an  entirely  different  character:  Taylor 
v.  Atc/uson,  54  Id.  196;  5  Am.  Rep.  118;  Puffer  v.  Smith,  57  HI.  527;  Sims  r. 
Bice,  07  Id.  88;  Hubbard  v.  Rankin,  71  Id.  129;  Vanbrunt  v.  Singley,  85  Id. 
281;  compare  Anderson  v.  Warnc,  71  Id.  20;  22  Am.  Rep.  83.  But  it  is 
necessary  in  all  such  cases,  notwithstanding  the  fraud  or  circumvention,  that 
the  maker  should  have  exercised  ordinary  care  and  diligence  to  acquaint  him- 
Belf  with  the  contents  of  the  paper  before  executing  it,  or  he  will  be  bound  to 
an  innocent  holder  for  value  and  before  maturity:  Leach  v.  Nichols,  55  111. 
273;  Mead  v.  Munson,  GO  Id.  49;  Swannell  v.  Watson,  71  Id.  45G;  Home*  v. 
Hale,  71  Id.  552;  Auten  v.  Oruner,  90  Id.  300;  Smith  v.  Culton,  5  111.  App. 
422;  and  whether  he  was  guilty  of  negligence  or  not  in  the  execution  of  the 
note  is  held  to  be  a  question  for  the  jury:  Id.;  Munson  v.  Nichols,  supra. 

Instruments  never  Delivered,  but  Obtained  by  Fraud  or  Crime.  — 
There  is  no  doubt  that  delivery  of  a  negotiable  instrument  is  necessary  to 
create  any  liability  as  between  the  immediate  parties.  And,  therefore,  if  the 
payee  of  a  promissory  note  obtains  possession  thereof  by  fraud,  he  caunot 
maintain  any  action  thereon:  Carter  v.  McClintock,  29  Mo.  4G4.  A  fortiori 
would  this  be  true  if  he  obtained  possession  by  stealth.  But  the  authorities 
arc  conflicting  as  to  whether  a  bona  fide  holder  can  recover  on  an  instrument 
which  has  never  been  delivered  by  the  maker  or  drawer  to  any  one  for  any 
purpose.  It  has  been  broadly  asserted  that  the  fact  there  was  no  delivery 
of  a  promissory  note  to  any  person  by  or  on  behalf  of  the  maker  was  no  de- 
fense to  an  action  on  the  note  by  a  bona  fide  holder  for  value,  who  received  it 
before  maturity:  Kinyon  v.  Wohlford,  17  Minn.  239;  10  Am.  Rep.  1G5.  In 
two  Illinois  cases  the  same  result  was  reached,  under  some  novel  conditions 
of  fact.  In  one  of  them,  a  person,  after  signing  a  note,  was  about  to  insert  a 
condition  in  it,  when  the  payee  snatched  it  from  him  and  ran  away,  and 
transferred  it  to  an  innocent  purchaser  before  maturity:  Clarke  v.  Johnson,  54 
111.  29G.  In  the  other,  a  person,  as  a  mere  matter  of  amusement,  and  with- 
out any  intention  of  delivering  the  paper  to  the  payee,  signed  her  name  to  a 
promissory  note,  which  was  afterwards  stolen  by  the  payee,  and  transferred 
to  an  innocent  purchaser:  Shipley  v.  Carroll,  45  Id.  2S5.  These  are  extreme 
cases,  and  of  doubtful  correctness.  It  is  diilicult  to  see  upon  what  reason 
they  can  be  sustained,  unless  upon  the  ground  of  the  maker's  negligence;  but 
then  the  negligence  was  not  a  proximate  cause  of  the  notes  getting  into  cir- 
culation. 

On  the  other  hand,  it  is  maintained  that  delivery  of  a  negotiable  instru- 
ment, at  least  for  some  purpose,  is  essential  to  its  validity,  even  iu  the  hands 
of  a  bona  jide  holder  for  value,  and  before  maturity.  At  all  events,  it  would 
seem  to  be  a  sound  conclusion  that  where  paper  requiring  no  indorsement  is 
stolen  from  the  maker  or  drawer  by  a  stranger,  it  never  having  been  volun- 
tarily delivered  to  any  one,  there  can  be  no  recovery  on  it,  even  by  an 
innocent  purchaser,  before  maturity:  Hall  v.  Wilson,  1G  Barb.  548,  bbb, 
Baxendale  v.  Bennett,  L.  R.  3  Q.  B.  D.  525;  certainly  this  should  be  so  if  th 
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instrument  is  incomplete:  Ledtoich  v.  McKim,  53  N.  Y.  307  But  cases  have 
gone  further.  Thus  in  Rurson  v.  Huntington,  21  Mich.  415,  4  Am.  Rep.  497, 
the  maker  signed  a  promissory  note,  payable  to  the  order  of  another,  but  did 
not  deliver  it,  and  while  he  was  temporarily  absent  from  the  room,  the  payee, 
contrary  to  the  maker's  prohibition,  took  the  note  from  the  table  where  it 
had  been  left  by  the  maker,  and  went  away  with  it.  It  was  held  that  the 
maker  was  not  liable  thereon,  even  to  a  hona  fide  indorsee  for  value,  and  be- 
fore maturity.  Again,  in  Cline  v.  Guthrie,  42  Ind.  227,  13  Am.  Rep.  357,  a 
person  was  induced  by  fraud  to  sign  his  name  to  a  promissory  note,  when  he 
supposed  that  he  was  writing  his  name  on  a  blank  piece  of  paper,  to  enable 
the  payees  to  see  how  his  name  was  spelled  or  written.  The  maker  did  not, 
after  he  discovered  that  he  had  so  signed  his  name  to  a  note,  voluntarily  de- 
liver it  to  the  payees;  but  it  was  wrongfully  and  forcibly  taken  possession  of 
by  them,  and  by  them  carried  away  against  the  maker's  consent.  It  was 
held  that  these  facts  constituted  a  good  defense  to  the  note  in  the  hands  of 
an  indorsee  in  good  faith  for  value,  and  before  maturity.  In  these  cases, 
the  notes  were  decided  to  be  invalid  for  want  of  delivery;  and  furthermore, 
there  was  no  negligence  or  estoppel  on  which  the  makers  could  be  charged. 
But  it  i8  held  that  one  who  attemjjts  to  cancel  negotiable  paper  which  he 
has  signed,  but  not  put  in  circulation,  may  do  it  so  ineffectually  and  negli- 
gently that  if  it  be  thereafter  obtained  and  fraudulently  transferred,  he  may 
be  liable  to  a  bona  fide  purchaser  for  value:  Ingram  v.  Primrose,  7  Com.  B., 
N.  S.,  82;  compare  Schloey  v.  Ramsbottom,  2  Camp.  485. 

Instruments  Put  in  Circulation  in  Violation  of  Instructions  oh 
Conditions.  — The  case  where  a  negotiable  instrument  is  put  in  circulation 
in  violation  of  instructions  or  conditions  on  which  it  is  intrusted  by  the  party 
signing  to  another,  evidently  differs  from  the  ease  last  considered,  where  the 
paper  has  never  voluntarily  been  intrusted  to  any  one,  but  the  possession  is 
at  the  outset  wrongfully  obtained.  If  the  paper  conies  into  the  hands  of  a 
bona  fide  holder  for  value,  and  without  notice,  there  is,  in  the  former  case, 
room  for  the  operation  of  the  principle,  of  two  innocent  persona,  that  onu 
should  suffer  who  placed  it  in  the  power  of  another  to  commit  the  wrong; 
and  the  right  of  such  a  holder  to  recover  has  been  rarely  denied.  A  recovery 
by  the  bona  fide  holder  in  this  case  is,  we  take  it,  more  properly  due  to  this 
principle  than  to  any  special  doctrine  appertaining  to  negotiable  instruments. 
If,  then,  bonds  of  a  corporation  are  wrongfully  put  in  circulation  by  its 
agents  or  officers,  an  accommodation  indorser,  as  well  a3  the  corporation  it- 
self, will  be  liable  to  an  innocent  holder  for  value:  Oilman  v.  New  Orlea?is  etc. 
R.  R.,  72  Ala.  5G0;  Grand  Rapids  etc.  R.  R.  v.  Sanders,  17  Hun,  552.  So  a 
person  will  be  liable  to  a  bona  fide  holder  for  value  on  negotiable  paper  which 
he  intrusts  to  an  agent  for  negotiation,  and  which  the  agent  misappropriates: 
Goodman  v.  Simonds,  20  How.  343;  Brush  v.  Scribner,  11  Conn.  388;  29  Am. 
Dec.  39o;  Fisher  v.  Fisher,  98  Mass.  303;  and  a  person  is  likewise  liable 
where  lie  indorses  a  note  for  accommodation,  and  intrusts  it  to  his  clerk  to 
deliver  it  to  a  certain  person,  on  the  latter 's  signing  it  with  the  name  of  a 
firm  as  makers,  and  the  clerk  delivers  the  note  before  it  is  signed  by  any  one: 
Whitmore  v.  Nickerson,  125  Id.  490;  28  Am.  Rep.  257;  or  wdiere  one  signs 
a  note  ai  surety,  and  delivers  it  to  his  agent  with  instructions  to  make  in- 
quiries of  a  certain  person  as  to  the  solvency  of  the  principal  maker,  and  not 
to  deliver  it  to  the  payee  unless  such  person  should  be  of  the  opinion  that  the 
principal  maker  was  solvent,  but  the  agent  causes  the  note  to  be  delivered 
to  the  payee  without  making  the  incpiiries:  Taylor  v.  Craig,  2  J.  J.  Marsh. 
449. 
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The  same  result  follows  where  an  accommodation  party  intrusts  the  paper 
to  the  accommodated  party  for  a  specific  purpose,  and  the  latter  wrongfully 
uses  it  for  a  different  purpose:  President  etc.  o/Chicopee  Bank  v.  Chapin,  8 
Met.  40;  M  ait  land  v.  Citizens'  Nat.  Bank,  40  Md.  540,  568;  Woodruff  v.  Hill, 
116  Mass.  310;  Hemp/iilt  v.  Bank  of  Alabama,  6  Smedes  &  M.  44;  Fanning  v. 
Farmers'  Bank,  8  Id.  139.  An  innocent  holder  for  value  is  likewise  unaf- 
fected by  the  fact  that  the  instrument  was  transferred  by  the  payee  in  violation 
of  a  condition  on  which  it  was  held  by  him:  Bush  v.  Peckard,  3  Harr.  (Del.) 
385;  and  see  Kohn  v.  Watkins,  2G  Kan.  691 ;  40  Am.  Rep.  330;  or  that  the  paper 
payable  to  one's  own  order  was  not  to  be  used,  but  should  operate  as  a  re- 
ceipt merely:  Bedlich  v.  Dall,  54  N.  Y.  234;  or  that  the  party  from  whom  he  re- 
ceived the  paper  had  possession  of  it  for  certain  purposes,  and  misappropriated 
it:  Collins  v.  Gilbert,  94  U.  S.  753;  or  that  the  paper  was  negotiated  in  viola- 
tion of  a  condition  on  which  it  was  signed  or  indorsed  by  an  accommodation 
party:  Gage  v.  Sharp,  24  Iowa,  15;  Davis  v.  Lee,  26  Miss.  505;  Small\.  Smith, 
J  Denio,  583;  and  see  Watson  v.  Russell,  3  Best  &  S.  34;  affirmed  in  5  Id. 
968;  Clark  v.  Thayer,  105  Mass.  216;  and,  consequently,  one  who  signs  or 
indorses  a  note  as  surety  cannot  defend  an  action  thereon,  either  by  the  inno- 
cent payeo  or  any  other  bona  fide  holder  for  value,  on  the  ground  that  the 
principal  maker,  to  whom  he  intrusted  the  note,  delivered  the  same  in  viola- 
tion of  a  condition  that  a  certain  other  person  or  persons  should  also  first 
sign  or  indorse  as  co-sureties:  Bonner  v.  Nelson,  57  Ga.  433;  Clark  v.  Bryce, 
64  Id.  4S6;  Young  v.  Ward,  21  Id.  223;  Deardorffv.  Foresman,  24  Ind.  481; 
Smith  v.  Moherly,  10  B.  Mon.  266;  52  Am.  Dec.  543;  Bank  of  Missouri  v.  Pliil- 
lips,  17  Mo.  29;  Massman  v.  JJolclier,  49  Id.  87;  Merriam  v.  liockwood,  47 
N.  H.  81;  Passumpsic  Bank  v.  Goss,  31  Vt.  315;  Dixon  v.  Dixon,  31  Id.  450; 
Farmer*' etc.  Bank  v.  Humphrey,  36  Id.  554;  but  this  rule  was  denied  in  Awde 
v.  Dixon,  G  Ex.  869,  and  in  Perry  v.  Patterson,  5  Humph.  133,  136;  and  a 
majority  of  the  supreme  court  of  Missouri  refused  to  apply  it  to  a  non-nego- 
tiable note  in  Ayres  v.  Milroy,  53  Mo.  516;  but  the  first  two  of  these  latter 
cases  are  opposed  to  the  weight  of  authority;  and  the  last  case  does  not  give 
a  proper  effect  to  the  principle  above  noted,  on  which  this  question  rests. 

Finally,  if  a  promissory  note  be  deposited  with  a  third  person  as  an 
escrow,  and  it  is  delivered  to  the  payee  without  the  maker's  knowledge  and 
consent,  and  without  the  happening  of  the  condition  on  which  it  was  to  be 
delivered,  the  maker  is,  nevertheless,  liable  to  an  innocent  holder  for  value: 
Vallett  v.  Parker,  6  Wend.  615;  Fearing  v.  Clark,  16  Gray,  74;  77  Am.  Dec. 
394;  Graff  v.  Logue,  61  Iowa,  704;  Bigelow,  C.  J.,  saying,  in  Fearing  v. 
Clark,  supra:  "  It  is  undoubtedly  true  that,  as  between  the  original  parties 
to  a  note,  or  those  who  take  it  with  notice,  it  is  essential  that  there  should 
have  been  a  delivery  of  the  note  by  the  maker  to  take  effect  as  a  contract. 
In  this  sense,  delivery  is  included  in  the  allegation  of  making.  But  the 
rule  is  qualified  and  limited  as  between  the  maker  and  a  bona  jide  holder. 
In  such  case,  a  valid  delivery  can  be  made  by  any  person  to  whom  the  maker 
has  given  the  note  in  such  form  as  to  enable  him  to  hold  himself  out  as  abso- 
lute owner  of  the  note."  But  it  has  been  otherwise  held  that  where  a  prom- 
issory note  and  mortgage  securing  it  were  placed  in  the  hands  of  a  mere 
custodian,  indifferent  between  the  parties,  to  be  delivered  to  the  payee  upon 
the  happening  of  a  certain  event,  and  the  custodian,  without  authority,  de- 
livered the  papers  to  the  payee  without  waiting  for  such  event,  the  maker 
was  not  liable  thereon,  for  want  of  a  proper  delivery,  even  to  a  hona  jide 
holder  for  value:  Chipman  v.  Tucker,  3S  Wis.  43;  20  Am.  Rep.  1;  and  also 
where   negotiable  instruments,  running  to  a  railroad   company,  were  depos- 
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ited  by  the  makers  with  a  third  person,  to  he  held  by  him  subject  to  their 
order  only,  and  an  agent  of  the  company  fraudulently  induced  a  clerk  of  the 
custodian  to  let  him  take  the  instruments  for  the  purpose  of  making  a 
schedule  of  them,  promising  to  return  them  as  soon  as  that  was  done,  but 
such  agent  delivered  them  to  the  company,  which  negotiated  them  for  value, 
before  maturity,  to  persons  who  had  no  notice  of  the  facts,  it  was  held  that 
there  could  he  no  recovery  thereon  against  the  makers,  because  there  had 
been  no  valid  delivery:  Roberts  v.  McGralh,  38  Wis.  52;  Roberts  v.  Wood,  38 
Id.  00;  and  see  Andrews  v.  Thayer,  30  Id.  228.  These  Wisconsin  case3  are, 
however,  opposed  both  to  principle  and  the  weight  of  authority. 

Instruments  Executed  in  Blank  and.  Wrongfully  Filled  up. — In- 
timately connected  with  the  last  head  i3the  case  where  one  executes  or  signs 
negotiable  paper  in  blank,  and  intrusts  the  same  to  another,  with  specific 
directions  or  on  an  express  understanding  as  to  the  filling  up  of  the  blanks. 
It  is  well  settled  that  such  person  is  liable  to  a  bona  fide  holder  for  value, 
whether  the  paper  lie  for  accommodation,  or  be  intended  to  be  used  for  his 
own  henefit,  if  the  blanks  are  wrongfully  filled  up,  by  the  one  to  whom  the 
paper  is  intrusted,  for  larger  amounts,  or  on  different  terms,  or  they  are  filled 
up  by  the  bona  fide  holder  to  whom  the  paper  i3  transferred  in  blank  by  such 
person  without  notice  of  the  limiting  instructions  or  agreement,  and  the 
signer  has  been  thereby  defrauded.  Negotiable  instruments  so  executed 
carry  on  their  face  an  implied  authority  to  fill  up  the  blanks,  and  perfect  the 
paper  in  conformity  with  the  apparent  object  of  the  blanks.  And  the  signer 
cannot  complain,  as  against  the  bona  fide  holder,  that  the  person  to  whom  he 
intrusted  the  paper  violated  the  confidence  reposed  in  him.  Of  the  two  in- 
nocent parties,  the  maker  and  the  innocent  holder,  the  former  should  bear 
the  loss,  because  lie  placed  it  in  the  power  of  the  third  person  to  perpetrate 
the  wrong:  Russel  v.  Langstaffe,  2  Doug.  514;  Collis  v.  Emett,  1  H.  Black. 
312;  Schultz  v.  Astley,  2  Bing.  N.  C.  544;  Montague  v.  Perkins.  22  Eng.  L. 
&  Eq.  510;  London  etc.  Bank  v.  Wentworth,  L.  R.  5  Ex.  Div.  96,  101;  Bank 
of  Pittsburgh  \.  Neal,  22  How.  Pr.  96,  107;  Putnam  v.  Sullivan,  4  Mass.  45; 
3  Am.  Dec.  200;  President  etc.  of  Androscoggin  Bank  v.  Kimball,  10  Cush.  373; 
Roberti  v.  Adams,  8  Port.  297;  33  Am.  Dec.  291;  Herbert  v.  Hide,  1  Ala.  IS; 
34  Am.  Dec.  755;  Huntington  v.  Branch  Bank  at  Mobile,  3  Ala.  ISO;  Marshall 
v.  Drescher,  08  Ind.  359;  Eichelberger  v.  Old  Nat.  Bank,  103  Id.  401;  McDon- 
ald v.  Muscatine  Nat.  Bank,  27  Iowa,  319;  Joseph  v.  First  Nat.  Bank,  17  Kan. 
250;  Bank  of  Commonwealth  v.  Curry,  2  Dana,  142;  Hemphill  v.  Bank  of  Ala- 
bama,  6  Smedes  &  M.  44;  Fanning  v.  Farmers'  etc.  Bank,  8  Id.  139;  Torrey  v. 
Fisk,  10  Id.  590;  Van  Duzer  v.  Horn,  21  N.  Y.  531;  Redlich  v.  Dill,  54  Id. 
234;  Fullerlon  v.  Sturgis,  4  Ohio  St.  529;  Schryver  v.  Hawkes,  22  Id.  30S; 
Diercks  v.  Roberta,  13  S.  C.  338;  Nichol  v.  Bate,  10  Yerg.  429;  Orrick  v.  Cols- 
ton, 7  Gratt.  189.  "The  indorsement  on  a  blank  note,"  says  Lord  Mansfield, 
in  Russel  v.  Langslaffc,  supra,  "is  a  letter  of  credit  for  an  indefinite  sum." 

As  between  the  immediate  parties  to  the  transaction,  the  paper,  of  course, 
can  only  be  filled  up  in  conformity  with  the  authority  conferred,  although 
if  there  are  no  restrictions  the  authority  is  general:  Davidson  v.  Lanier,  4 
Wall.  447,  -S.">6.  And  in  no  case  is  any  implied  authority  conferred  to  rill  up 
a  blank  with  matter  foreign  to  the  apparent  purpose  for  which  it  had  been 
left:  McCoy  v.  Lockwood,  71  Ind.  319;  "the  authority  implied  from  the  ex- 
istence of  the  blanks  would  not  authorize  the  person  intrusted  with  the  in- 
strument to  vary  or  alter  the  material  terms  of  the  instrument  by  ensing 
what  is  written  or  printed  as  part  of  the  same,  nor  to  pervert  the  scope  and 
meaning  of  the  same  by  filling   the   blanks  witli   stipulations   repugnant  to 
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what  was  plainly  and  clearly  expressed  in  the  instrument  before  delivery  ": 
Angle  v.  Northwestern  L.  Ins.  Co.,  92  U.  S.  330;  nor,  of  course,  has  the  per- 
son intrusted  with  the  instrument  authority  to  alter  a  material  stipulation 
not  left  blank:  Coburn  v.  Webb,  56  Ind.  96.  If  the  paper  be  taken  with 
notice  that  the  blanks  have  been  filled  up  without  authority,  or  iti  fraud, 
the  defense  can  be  maintained  on  that  ground:  Davidson  v.  Lanier,  supra; 
Ooss  v.  Whitehead,  33  Mis3.  213;  but  in  Mississippi  it  is  held  that  a  note  will 
not  be  avoided  in  toto,  but  only  as  to  the  excess,  where  a  person  takes  the 
paper  with  notice  that  an  agent  to  whom  it  was  intrusted  in  blank  has  ex- 
ceeded his  authority  as  to  the  amount  to  be  inserted:  Johnson  v.  Blasdale, 
1  Smedes  &  M.  17;  40  Am.  Dec.  85;  Goad  v.  Hart's  Adm'rs,  8  Smedes  &  M. 
787. 

It  is  an  entirely  different  case,  however,  where  one  writes  his  name  on  a 
blank  piece  of  paper,  of  which  another  takes  possession  without  authority, 
aud  writes  a  promissory  note  above  the  signature.  The  signer  cannot  be 
held  by  a  bona  fide  transferee:  Nance  v.  Lary,  5  Ala.  370.  No  confidence 
is  reposed  by  the  signer  in  any  one,  for  the  violation  of  which  he  might  be 
held,  but  the  making  of  tho  note  i3  a  forgery.  No  instrument  whatever 
wa3  intended  to  be  made  by  the  signer  which  should  be  binding  upon  him. 
So  where  a  person  wrote  his  name  on  a  blank  piece  of  paper,  for  the  purpose 
of  identifying  his  signature,  and  tho  one  to  whom  it  was  given,  without  the 
knowledge  of  the  signer,  wrote  over  the  signature  a  promissory  note,  the  in- 
strument ia  a  forgery,  and  an  innocent  holder  for  value  is  not  entitled  to  re- 
cover: Caulkins  v.  Wli'isler,  29  Iowa,  495;  4  Am.  Rep.  236. 

Instrument  so  Executed  that  a  Portion  thereof  may  be  Detached 
or  Altered.  —  If  a  person  signs  a  note  to  which  a  condition  is  so  attached 
that  it  is  perfectly  apparent  to  him  that  the  condition  may  be  separated 
from  tho  note,  and  the  note  left  a  perfect  negotiable  instrument  without 
anything  on  its  face  to  indicate  that  the  condition  had  ever  constituted  a 
part  of  it,  the  maker  will  be  guilty  of  such  negligence  that  the  wrongful 
separation  of  the  condition  will  be  no  defense  to  an  action  against  him  on  tho 
note  by  a  bona  fide  holder  for  value,  and  before  maturity:  Cornell  v.  Nebeker, 
58  Ind.  425;  Zimmerman  v.  Rote,  75  Pa.  St.  188;  compare  Cochran  v.  Nebeker, 
48  Lid.  459.  "It  is  the  duty  of  the  maker  of  the  note,"  says  the  court  in 
Zimmerman  v.  Rote,  supra,  "to  guard,  not  only  himself,  but  the  public, 
against  frauds  and  alterations,  by  refusing  to  sign  negotiable  paper  made  in 
such  a  form  as  to  admit  of  fraudulent  practices  upon  them  with  ease,  and 
without  ready  detection."  If,  however,  there  is  no  cpiestion  of  negligenee  on 
the  part  of  the  maker,  the  unauthorized  separation  of  the  condition  would 
be  such  a  material  alteration  as  would  avoid  the  note,  even  in  the  hands  of 
the  innocent  purchaser:  Benedict  v.  Cowden,  49  N.  Y.  39ti;  10  Am.  Rep.  382; 
Wait  v.  Pomeroy,  20  Mich.  425;  4  Am.  Rep.  395.  The  case  of  Stephens  v. 
Davis,  85  Tenn.  271,  however,  holds  that  where  a  promissory  note,  taken 
from  a  book  of  printed  blank  notes,  was  signed  after  a  condition  was  written 
on  the  stub,  and  the  stub  was  detached  by  the  payee  or  his  ageut,  the  de- 
tachment of  the  stub  avoided  the  note,  even  in  the  hands  of  an  innocent 
holder,  before  maturity,  and  that  an  instruction  that  if  the  stub  could  bo 
easily  removed  without  defacing  the  note,  the  maker  would  not  be  entitled 
to  relief  on  account  of  his  own  negligence,  was  erroneous.  The  decision  is 
opposed  to  the  cases  first  cited,  and  seems  to  be  based  upon  a  misapprehen- 
sion of  Benedict  v.  Cowden  and  Wait  v.  Pomeroy,  supra,  where  the  clement  of 
negligence  was  not  really  involved,  although  in  Wait  v.  Pomeroy  some 
of  the    observations    of  Chiei    Justice  Cauipbeli    tend  towards  maintaining 
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the  view  that  the  maker  would  in  no  event  be  liable  if  the  condition  were 
detached.  In  Palmer  v.  Largent,  5  Neb.  223,  it  is  held  that  while  the 
fraudulent  removal  of  a  memorandum,  written  under  a  promissory  note,  and 
qualifying  it,  vitiates  the  instrument,  even  in  the  hands  of  a  bona  fide  holder, 
yet  where  the  words  alleged  to  have  been  removed  by  the  payee  were  "this 
note  is  given  upon  condition,"  and  there  is  nothing  to  show  what  the  condi- 
tion was,  the  removal  does  not  vitiate  the  instrument,  inasmuch  as  the  words 
were  entirely  immaterial. 

For  the  same  reason,  if  one  signs  an  instrument  which  is  apparent  to  him 
to  bo  in  such  a  form  that  a  note  included  in  it  may  be  so  detached  from  the 
rest  of  the  instrument  as  to  appear  a  simple  promissory  note,  he  will  be 
liable  thereon,  if  it  is  so  detached,  to  a  bona  fide  holder  for  value,  and  before 
maturity:  Woollen  v.  Ulrich,  64  Ind.  120;  Woollen  v.  Whitacre,  73  Id.  198;  but 
here,  again,  the  maker  is  held  not  liable  in  the  absence  of  negligence,  and  that 
the  question  of  negligence  is  for  the  jury:  Brown  v.  Reed,  79  Pa.  St.  370;  21 
Am.  Rep.  75;  Sharswood,  J.,  remarking:  "If  the  maker  of  a  hill,  note,  or 
check  issues  it  in  such  a  condition  that  it  may  be  easily  altered  without  de- 
tection, he  is  liable  to  a  bona  fide  holder  who  takes  it  in  the  usual  course  of 
business  before  maturity."  Likewise,  where  a  person  signed  a  printed  note, 
in  the  blank  of  which  was  written  "one  hundred,"  leaving  a  space  between 
these  words  and  the  printed  word  "dollars,"  which  space  was  filled  by  the 
payee  after  delivery  with  the  word  "fifty,"  written  in  the  same  hand,  and 
there  being  nothing  suspicious  in  the  appearance  of  the  paper,  it  was  held 
that  the  maker  was  liable  lor  the  face  of  the  note  to  a  bona  fide  holder  for 
value,  and  before  maturity:  Garrard  v.  lladdan,  G7  Pa.  St.  82;  5  Am.  Rep. 
412. 

Instruments  Mistakenly  Executed  under  False  Representations. 
—  There  is  no  doubt  that  if  one  signs  a  negotiable  instrument  without  read- 
ing it,  or  if  he  cannot  read,  without  asking  to  have  it  read  to  him,  he  cannot 
avoid  the  legal  effect  of  his  signature,  even  against  an  original  party,  by  set- 
ting up  his  ignorance  of  the  contents  of  the  paper,  in  the  absence  of  fraud, 
deceit,  or  misrepresentation:  Goctter  v.  Pickett,  Gl  Ala.  3S7;  Dawson  v.  Burma, 
73  Id.  Ill;  Burrowjlvt  v.  Pacific  Guano  Co.,  81  Id.  255;  Pacific  Guano  Co.  v. 
Anglin,  82  Id.  492;  Cannon  v.  Lindseij,  85  Id.  19S;  7  Am.  St.  Rep.  38;  li&jer* 
v.  Place,  29  Ind.  577.  In  the  frequently  quoted  language  of  Gibson,  G.  J., 
ia  Greenfield's  Estate,  14  Pa.  St.  4S9:  "If  a  party,  who  can  read,  will  not  read 
a  deed  put  before  him  for  execution,  or  if,  being  unable  to  read,  will  not  de- 
mand to  have  it  read  or  explained  to  him,  he  is  guilty  of  supine  negligence, 
which,  I  take  it,  is  not  the  subject  of  protection,  either  in  equity  or  at  law." 
Proof  that  the  grantor  of  a  deed  was  very  ignorant  and  illiterate,  and  could 
not  read  writing,  and  that  the  deed  was  not  read  to  him,  is  not  suliicient  to 
avoid  the  deed,  unless  he  requested  it  to  be  read:  Hillenbeck  v.  Dewitt,  2 
Johns.  404. 

It  is  qiiite  a  different  matter,  however,  if  one  signs  negotiable  paper  relying 
upon  the  false  representations  of  another  as  to  it3  contents.  There  are  two 
classes  of  cases.  Ho  may  intend  to  sign  a  negotiable  instrument,  but  mis- 
representations may  be  made  as  to  its  terms;  or  he  may,  through  some  fraud- 
ulent representation,  device,  or  trick,  have  signed  such  an  instrument  suppos- 
ing that  it  is  an  instrument  of  an  entirely  different  character.  As  a  general 
proposition,  applicable  to  the  first  class,  it  may  be  stated  that  one  who  exe- 
cutes a  promissory  note,  intending  to  sign  it  for  a  certain  sum,  or  according 
to  certain  terms,  cannot,  in  an  action  against  him  by  an  innocent  holder  for 
value  before  maturity,  set  up  as  a  defense  that,  through  the  fraudulent  repre- 


Dec.  1888.]  Bedell  p.  Herring.  319 

sentations  of  tho  payco  or  his  agent,  or  through  the  false  reading  of  tlio 
paper  to  him  by  the  latter,  it  was  executed  for  a  larger  sum,  or  with  dif- 
ferent terms  thau  lie  intended,  if  he  was  guilty  <>f  negligence  iu  failing  to  use 
reasonable  care  to  inform  himself  of  the  contents  of  the  instrument:  Craig  v. 
llobbs,  44  Ind.  3(53;  Dutton  v.  Clapper,  53  Id.  270;  Yeagley  v.  Webb,  SO  Id. 
421;  Wright  v.  Flinn,  33  Iowa,  159;  Fayette  County  Savings  Bunk  v.  Sleffes,  54 
II.  214;  Griffiths  v.  Kellogg,  39  Wis.  290;  20  Am.  Rep.  48;  Roach  v.  Karr,  18 
Kan.  529;  20  Am.  Rep.  788;  and  as  heretofore  shown,  this  rule  is  also  true 
under  the  statutes  of  Georgia  and  Illinois:  Merrill  v.  Bagwell,  70  Ga.  578, 
5S3;  Leach  v.  Nichols,  55  111.  273;  Richardson  v.  Schirtz,  59  Id.  313;  Mead  v. 
Mtimon,  60  Id.  49;  Munson  v.  Nichols,  02  Id.  Ill;  Homes  v.  Hale,  71  Id.  552; 
Aulen  v.  Oruner,  90  Id.  300.  There  is,  however,  some  confusion  among  these 
cases  in  regard  to  tho  question  how  the  negligence  is  to  be  determined. 
There  seems  to  have  been  a  tendency  to  submit  the  matter  to  the  jury,  and 
there  is  no  doubt  that,  ordinarily,  aud  when  the  facts  are  disputed,  or  there  is 
room  for  a  fair  difference  of  opinion  on  the  facts  as  shown,  the  question  is  one 
for  tho  jury;  but  it  would  seem,  at  all  events,  that  when  it  clearly  appears 
that  the  maker  signed  the  instrument  without  reading  it,  or  if  he  could  not 
read,  without  having  it  read  over  to  hiin,  relying  instead  upon  the  false 
representations  of  the  payee  or  his  agent,  he  is  guilty  of  such  negligence,  as  a 
matter  of  law,  as  will  prevent  the  fraud  from  being  an  available  defense  as 
against  an  innocent  holder  for  value,  and  before  maturity.  Under  other 
special  circumstances,  the  question  might  also  be  one  of  law. 

More  difficulty  is  encountered  with  the  class  of  cases  where  the  negotiable 
instrument  was  executed  by  the  party  through  a  false  representation,  device, 
or  trick,  under  tho  belief  that  he  was  signing  an  instrument  of  a  totally  dif- 
ferent character.  The  general  rule  lias  been  well  stated  as  follows:  "The 
party  whose  signature  to  such  paper  is  obtained  by  fraud  as  to  the  character 
of  tli a  paper  itself,  who  is  ignorant  of  such  character,  and  who  has  no  inten- 
tion of  signing  it,  and  who  is  guilty  of  no  negligence  in  affixing  his  signature 
or  in  not  ascertaining  the  character  of  the  instrument,  is  no  more  bound  by 
it  than  if  it  were  a  total  forgery,  the  signature  included  ":  Walker  v.  Ebert, 
29  Wis.  194;  9  Am.  Rep.  548;  Kellogg  v.  Sterner,  29  Wis.  020;  Butler  v.  Cams, 
37  III.  01;  Cline  v.  Guthrie,  42  Ind.  227;  13  Am.  Rep.  357;  Webb  v.  Corbin,  78 
Ind.  403.  It  is  thus  observed  that  the  negligence  of  the  signer  is  the  im- 
portant factor  in  determining  whether  or  not  he  may  be  held  liable  to  an  in- 
nocent holder  for  value  before  maturity.  But  it  has  been  held  by  some  cases 
that  the  one  who  executes  the  paper  under  such  circumstances  will  be  liable, 
irrespective  of  the  question  of  negligence:  Rowland  v.  Fowler,  47  Conn.  347; 
First  Nat.  Bank  v.  Johns,  22  W.  Va.  520;  40  Am.  Rep.  500;  and,  on  the  other 
hand,  there  are  dicta  and  decisions  to  the  effect  that  he  incurs  no  liability  at 
all,  notwithstanding  he  may  have  been  negligent:  Briggs  v.  Ewart,  51  Mo. 
245;  11  Am.  Rep.  445;  Martin  v.  Smylee,  55  Mo.  577;  Corby  v.  Weddle,  57 
Id.  452;  Gibbs  v.  Linabury,  22  Mich.  479;  7  Am.  Rep.  075;  Anderson  v.  Wal- 
ler, 34  Mich.  113,  119.  These  latter  views,  however,  do  not  accord  with 
either  principle  or  authority.  See  tho  earlier  Missouri  cases,  niodiiied  by 
Shirts  v.  Overjohn,  00  Mo.  305.  The  amount  of  care  which  the  signer  is  re- 
quired to  exercise  is  generally  expressed  as  "ordinary";  but  in  Diiismore  v. 
Stimbert,  12  Neb.  433,  in  an  action  on  a  promissory  not^;  by  bona  fide  trans- 
ferees for  value  before  maturity,  t  was  held  that  an  instruction  that  the  ver- 
dict should  be  for  she  defendauc,  if  he,  "before  siguiug  said  note,  Used  the 
diligence  and  care  that  a  man  of  ordinary  care  and  prudence  -.v->u.  i  have 
used,  under  similar  circumstances,  to  ascertain  its  contents,  and  was  without 
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fault,"  was  erroneous;  and  that  the  jury  should  have  been  told  that  to  make 
sucli  defense  available,  the  defendant  must  not  have  been  guilty  of  any  neg- 
ligence in  signing  the  paper. 

Generally  speakiug,  the  question  of  tlie  signer's  negligence  is  a  fact  to  be 
submitted  to  the  jury:  See  Foster  v.  Mackinnon,  L.  It.  4  Com.  P.  704;  Webb 
v  Corbi.t,  7S  Iiul.  403;  Abbott  v.  Rose,  62  Me.  104;  1G  Am.  Rep.  427;  Chap  nan 
v.  AW,  50  N.  Y.  137;  15  Am.  Rep.  401;  Fentonv.  Robinson,  4  Hun,  252; 
AVm  v.  Dolaml,  29  Ohio  St.  473;  De  Camp  v.  Hamma,  29  Id.  467;  Citizens' 
Xal.  Hank  v.  Smith,  55  N.  H.  593;  Sims  v.  Bice,  67  111.  88;  but  where  it  is 
shown  that  he,  being  able  to  read,  signed  the  instrument  without  reading  it, 
(>:■  not  being  able  to  read,  he  signed  it  without  having  it  read  over  to  him, 
r  'lying  upon  the  false  representations  of  the  payee  or  his  agent,  especially  if 
th  ■  1  itter  be  a  stranger,  that  it  was  an  instrument  of  a  different  character, 
or  upon  the  false  reading  of  it  by  such  person,  if  he  can  himself  read,  lie 
shoal  I  be  hold  to  be  negligent  as  a  matter  of  law,  and  a  recovery  cau  conse- 
quou.ly  be  had  against  him  by  a  bona  fide  holder  for  value  before  maturity: 
See  Xebekerv.  Cutnnger,  48  Ind.  436;  Moon  v.  Vancuren,  49  Id.  201;  Glenn 
v.  Porter,  49  Id.  500;  Kimble  v.  Christie,  55  Id.  140;  Woollen  v.  Ulrich,  64  Id. 
120;  Maxwell  v.  Morehart,  66  Id.  301;  Thomas  v.  Ruddell,  66  Id.  326;  Indi- 
ana Nat.  Bank  v.  Weckerly,  67  Id.  345;  Fisher  v.  Von  Bthren,  70  Id.  19;  36 
Am.  Hep.  1G2;  Ruddell  v.  Fhalor,  72  Ind.  533;  37  Am.  Rep.  177;  Rudddl  v. 
Dillman,  73  Ind.  518;  38  Am.  Rep.  152;  American  Ins.  Co.  v.  McWhorter,  78 
Lid  136;  Williams  v.  Stoll,  79  Id.  80;  41  Am.  Rep.  604;  Baldwin  v.  Bar- 
rows, 86  Ind.  351;  Douglass  v.  Matting,  29  Iowa,  498;  4  Am.  Rep.  238;  Loomis 
v.  Metcalf,  30  Iowa,  3S2;  McCormack  v.  Molburg,  43  Id.  561;  Ort  v.  Fowler, 
31  Kan.  478;  47  Am.  Rep.  501;  Kellogg  v.  Curtis,  65  Me.  59;  Shirts  v.  Over- 
John,  GO  Mo.  305;  De  Camp  v.  Ham.na,  29  Ohio  St.  467,  471;  Phelanv.  Moss, 
G7  Pa.  St.  59;  5  Am.  Rep.  402.  On  the  other  hand,  where  a  party's  signa- 
ture to  a  promissory  note  was  obtained  by  fraud  as  to  the  character  of  the 
paper  itself,  lie  being  sick,  and  enfeebled  in  mind  and  body,  and  unable  to 
read  the  paper,  and  there  being  no  one  to  whom  he  could  appeal  for  assist- 
ance, and  the  paper  having  been  misread  to  him,  it  was  held  on  demurrer  to 
the  answer  setting  forth  these  facts  that  he  was  guilty  of  no  negligence,  and 
was  not  liable  to  an  indorsee  before  due,  although  it  appeared  that  the  per- 
sons who  obtained  the  note  were  strangers  to  him:  Webb  v.  Corbin,  supra;  and 
in  an  action  by  an  iudorsee  against  the  maker  of  a  note,  ail  answer  showing 
by  proper  averments  that  the  note  was  without  consideration,  and  the  exe- 
cution was  obtained  by  fraud  while  the  maker  was  so  under  the  influence  of 
medicines  administered  by  the  person  who  received  the  note  that  he  was 
incapable  of  comprehending  the  nature  of  the  transaction,  is  good  on  demur- 
rer: Mitchell  v.  Tomlinson,  91  Ind.  167;  so  an  answer  to  a  complaint  on  a  prom- 
issory note,  brought  by  an  indorsee  before  maturity  against  the  maker,  to 
the  effee;  tii.it  the  defendant  had  entered  into  a  contract  of  agency  with  the 
payee,  but  that  no  note  was  shown  or  read  to  the  defendant,  or  intended  to 
be  executed  by  him,  but  that  if  it  was  contained  in  the  paper  which  he  hat! 
signed  i:  was  so  disguised  and  concealed  that  he  could  not  with  reasonable 
diligence  have  di-^overed  the  same,  ia  also  good  on  demurrer:  Delwiler  v. 
Bi*h,  44  Id.  70. 

Whether  an  illiterate  person  is  guilty  of  negligence  in  signing  an  instru- 
ment, which,  through  fraud,  turns  out  to  bo  negotiable  paper,  without  first 
having  had  it  read  over  to  him  by  some  one  other  than  the  payee  or  his  agent, 
a.-;  by  a  member  of  his  family,  or  a  friend  or  neighbor,  is  also,  in  general,  a 
question  of  fact  for  the  jury:  Baldwin  v.  Brickcr,  86  Ind.  221,  222;  Hiypkim 
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v.  Rawkeye  Ins.  Co.,  57  Iowa,  203;  Sioannellv.  Watson,  71  HI.  456;  Frederick 
v.  Clemens,  60  Mo.  313.  In  Baldwin  v.  Barrows,  86  Ind.  351,  it  appeared,  in 
an  action  against  the  maker  of  a  promissory  note,  by  bona  fide  holders  for 
value,  and  before  maturity,  that  the  maker,  who  could  not  read,  signed  the 
note  upon  a  representation  that  it  was  a  mere  order  for  medicines,  and  with- 
out asking  his  wife,  who  was  present  and  could  read.  It  was  held,  on  a  re- 
view of  the  evidence,  that  ho  was  liable.  In  a  number  of  cases  it  has  been 
held  that  where  a  person  who  could  not  read,  or  who  could  read  only  with 
difficulty,  signed  a  note,  relying  upon  the  false  reading  or  representations  of 
it  by  the  payee  as  an  instrument  of  a  different  character,  a  verdict  in  his  fa- 
vor was  sustained  by  the  evidence:  Taylor  v.  Atchison,  54  111.  190;  5  Am.  Rep. 
118;  Puffer  v.  Smith,  57  111.  527;  Hubbard  v.  Rankin,  71  Id.  129;  Vanbrunt 
".  Singley,  85  Id.  281;  Soper  v.  Peck,  51  Mich.  563;  First  National  Bank  v. 
Deal,  55  Id.  592.  See  also  Whitney  v.  Snyder,  2  Lans.  477;  First  National 
Bank  v.  Lierman,  5  Neb.  247.  But  in  Mackey  v.  Peterson,  29  Minn.  298,  the 
extreme  view  was  taken  that  where  a  person  signed  a  promissory  note,  suppos- 
ing it  to  be  a  mere  receipt,  and  relying  upon  the  false  representations  of  the 
payee's  agent,  who  was  a  stranger,  that  it  wa3  a  receipt,  and  upon  the  false 
reading  of  the  paper  by  the  latter  to  him,  he  being  unable  to  read  English 
himself,  and  there  being  no  one  who  could  read  English  within  half  a  mile, 
that  he  was  guilty  of  negligence,  and  the  fact3  furnished  no  defense  as  against 
a  bona  fide  holder  for  value,  and  before  maturity;  while,  on  the  other  hand, 
the  case  of  Corby  v.  Weddle,  57  Mo.  452,  holds  that  where  a  person  signed  a 
promissory  note  without  reading  it,  he  reading  writing  with  difficulty,  be- 
lieving it  to  bo  an  instrument  of  a  different  character,  and  relying  upon  the 
representations  of  the  payee,  who  was  a  stranger,  that  it  was  an  instrument 
of  a  different  character,  a  declaration,  in  an  action  by  an  innocent  holder  for 
value,  and  before  maturity,  to  the  effect  that  if  the  defendant's  signature  was 
procured  under  false  pretenses  that  he  was  signing  an  instrument  of  a  differ- 
ent character,  he  having  no  intention  of  making  a  note,  there  could  be  no  re- 
covery, thus  excluding  the  question  of  his  negligence,  was  correct;  but  more 
recently  it  has  been  decided,  under  similar  circumstances,  that  the  question  of 
negligence  should  be  left  to  the  jury:  Frederick  v.  Clemens,  60  Mo.  313;  and 
see  also  S Juris  v.  OverjoJin,  60  Id.  305. 

Amount  of  Recovery  by  Bona  Fide  Holder  against  Defrauded 
Maker  or  Indorser.  — There  is  no  doubt  that  if  a  negotiable  instrument 
is  valid  and  binding  between  the  original  parties,  the  payee  may  sell  it  at 
any  rate  of  discount  he  chooses,  and  the  purchaser  will  have  a  right  to  re- 
cover the  full  face  value  of  the  paper:  See  Durant  v.  Banta,  27  N.  J.  L.  624, 
and  cases  cited;  National  Bank  v.  Oreen,  33  Iowa,  140.  But  if  there  was 
fraud  in  the  inception  of  the  paper,  the  authorities  are  not  agreed  as  to  the 
amount  of  recovery  by  a  bona  fide  holder.  If  the  paper  was  transferred  as 
collateral  security  merely  by  one  in  whose  hands  the  defense  of  fraud  is 
available,  it  is  clear  that  the  bona  fide  transferee  should  recover  thereon  to 
the  extent  only  of  the  amount  secured,  for  the  reason  that  as  to  any  surplus 
over  and  above  that  sum  he  would  be  a  trustee  for  his  transferrer,  who  i3  en- 
titled to  nothing  from  the  defrauded  party:  Seo  President  etc.  of  Chicopee 
Bank  v.  Cliapin,  8  Met.  40;  Stoddard  v.  Kimball,  6  Cush.  469;  Fisher  v.  Fisficr, 
98  Mass.  303;  Allaire  v.  HartsJiorne,  21 N.  J.  L.  665;  47  Am.  Dec.  175:  Union 
National  Bank  v.  Roberts,  45  Wis.  373;  and  the  same  result  follows  where  ac- 
commodation paper  is  transferred  as  collateral  security  by  the  accommodated 
party,  although  no  question  of  fraud  is  involved:  Williams  v.  Smith,  2  Hill, 
301;  Duncan  v.  Gilbert,  29  N.  J.  L,  521;  Atlas  Bank  v.  Doyle,  9  R.  I.  76;  98 
Am.  St.  Rep..  Vol.  XI.  —21 
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Am.  Dec.  368;  Valletta  v.  Mason,  1  Ind.  89.  If,  however,  a  negotiable  in- 
strument is  purchased  before  maturity  by  one  who  has  no  notice  of  fraud  in 
its  origin,  he  should  be  entitled  to  recover  the  full  amount  of  the  paper 
against  the  defrauded  party,  notwithstanding  he  may  have  paid  less  than  its 
face  value:  Cromwell  v.  County  of  Sac,  96  U.  S.  51;  Railroad  Companies  v. 
SchuUe,  103  Id.  118,  144;  Sidly  v.  Goldsmith,  32  Iowa,  397;  Lay  v.  Wiseman, 
36  Id.  305;  Williams  v.  Huntington,  68  Md.  590;  6  Am.  St.  Rep.  477;  Hobart 
v.  Penny,  70  Me.  248,  249;  Bange  v.  Flint,  25  Wis.  544,  550;  Tod  v.  Wick,  36 
Ohio  St.  370,  391;  Butterfieldv.  Town  of  Ontario,  32  Fed.  Rep.  891.  There 
is  evidently  a  distinction  between  the  case  where  the  transferee  takes  the 
paper  as  collateral  security,  and  where  he  makes  an  out  and  out  purchase  of 
it.  In  the  one  case  he  is  to  account  for  a  surplus,  after  satisfying  the  secured 
claim,  to  one  against  whom  the  defense  of  fraud  may  be  maintained;  in  the 
other,  he  holds  entirely  for  his  own  benefit.  Presumably,  the  paper  was  sold 
for  what  it  would  bring  in  the  market,  and  to  allow  a  reduction  iu  recovery 
from  its  full  amount  would  bo  depriving  the  purchaser  substantially  of  his 
rights  as  a  bona  fide  holder,  and  permitting,  after  all,  the  defense  of  fraud  to 
be  successfully  pleaded  against  him.  These  considerations  apply  with  par- 
ticular force  to  the  securities  of  public  and  private  corporations,  which  are 
constantly  fluctuating  in  price;  but  there  is  no  reason  why  the  rule  should 
not  have  a  general  application.  A  line  of  cases,  notwithstanding,  limits  the 
amount  of  recovery  to  the  price  paid:  Stalker  v.  McDonald,  6  Hill,  93,  96;  40 
Am.  Dec.  389;  Moore  v.  Ryder,  65  N.  Y.  438;  Youngs  v.  Lee,  18  Barb.  187, 
192;  affirmed  in  12  N.  Y.  551;  Huff  v.  Wagner,  03  Barb.  215;  Harger  v. 
Wilson,  63  Id.  237;  Stevens  v.  Corn  Exchange  Batik,  3  Hun,  147;  Toddv.  SheU 
bourne,  8  Id.  510;  Holcomb  v.  Wychof,  35  N.  J.  L.  35;  10  Am.  Rep.  219;  De 
Kay  v.  Hachensack  Water  Co.,  38  N.  J.  Eq.  15S;  and  see  Maitland  v.  Citizens' 
Nat.  Bank,  40  Md.  540,  568;  compare  Park  Bank  v.  Watson,  42  N.  Y.  490; 
1  Am.  Rep.  573;  Cardwell  v.  Hicks,  37  Barb.  458;  Grand  Rapids  etc.  R.  R.  v. 
Sanders,  17  Hun,  552.  Of  course,  if  the  transferee  should  reoeive  notice  of 
the  fraud  before  making  full  payment,  ho  should  be  protected  only  to  the 
amount  advanced  previous  to  that  time:  Dresser  v.  Missouri  etc.  R'y,  93  U.  S. 
92;  and  see  Hubbard  v.  Chapin,  2  Allen,  328;  Crandallv.  Vickery,  45  Barb. 
150. 

It  might  also  be  here  noticed  that  there  is  no  reason,  on  principle,  why  a 
purchaser  of  accommodation  paper  from  an  original  party,  at  a  discount, 
should  not,  independently  perhaps  of  the  usury  laws,  recover  tho  full  face 
value  from  the  accommodating  party.  This  would  certainly  seem  to  be  true 
if  he  took  without  notice  of  the  nature  of  the  paper,  and  it  is  difficult  to  see 
why  it  should  not  be  true  even  if  he  took  with  notice,  provided  he  acts  in 
good  faith:  See  Gaul  v.  Willis,  26  Pa.  St.  259;  Moore  v.  Baird,  30  Id.  138; 
Daniels  v.  Wilson,  21  Minn.  530,  532;  but  some  cases  restrict  the  recovery  to 
the  amount  paid:  Brown  v.  Mott,  7  Johns.  361 ;  Holeman  v.  Hobson,  8  Humph. 
127;  Wiffen  v.  Roberts,  1  Esp.  261;  Jones  v.  Hibbard,  2  Stark.  304;  Simpson 
v.  Clarke,  2  Cromp.  M.  &  R.  342;  as  also  where  the  consideration  for  the 
paper  has  failed:  Petty  v.  Hannum,  2  Humph.  102.  Finally,  it  might  be 
observed  that  tho  fact  that  less  than  the  face  value  of  the  paper  wa3  paid  by 
the  purchaser  might  be  an  important  element  in  determining  the  bona  fides 
of  the  holder:  See  note  to  Bailey  v.  Smith,  S4  Am.  Dec.  403. 

Rights  of  Transferee  from  Bona  Fide  Holder.  —  Tho  rule  is  well 
settled  that  one  who  acquires  negotiable  paper  from  a  bona  fide  holder  for 
value,  and  before  maturity,  acquires  the  title  and  rights  of  such  holder. 
Therefore  he  will  not  be  affected  by  the  fact  that  he  had  notice  of  fraud  in 
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the  origin  of  the  paper:  Cromwell  v.  County  of  Sac,  96  U.  8.  51;  Commit- 
tioners  of  Marion  County  v.  Clark,  94  Id.  278;  Simon  v.  Merritt,  33  Iowa,  537; 
Mornyer  v.  Cooper,  35  Id.  257;  Hereth  v.  Merchants'  Nat.  Bank,  34  Ind.  380; 
Riley  v.  Schawacker,  50  Id.  592;  Boyd  v.  McCann,  10  Md.  118;  Merchants' 
Bank  v.  President  etc.  of  Farmers'  Bank,  cited  10  Id.  123;  Bassett  v.  Avei-y, 
15  Ohio  St.  299;  Bodlcy  v.  Emporia  Nat.  Bank,  38  Kan.  59;  Butterfield  v. 
Town  of  Ontario,  32  Fed.  Rep.  891;  or  that  he  took  the  paper  after  maturity: 
Oould  v.  Scgee,  5  Duer,  260,  268;  Woodman  v.  ChurchiU,  52  Me.  58;  Hogan 
v.  Moore,  48  Ga.  156,  162;  or  that  he  paid  no  consideration:  Masters  v.  Ibber- 
son,  8  Coin.  B.  100.  The  same  rules  exist  where  the  paper  was  given  on  an 
illegal  consideration:  Chalmers  v.  Lanion,  1  Camp.  383;  Cotton  v.  Sterling,  20 
La.  Ann.  282;  or  where  it  wa3  given  without  consideration:  Smith  v.  His- 
cock,  14  Me.  449;  Hascall  v.  Whitmore,  19  Id.  102;  Peahody  v.  Rees,  18  Iowa, 
571;  Howell  v.  Crane,  12  La.  Ann.  126;  Watson  v.  Flanagan,  14  Tex.  354; 
Bank  of  Sonoma  v.  Cove,  63  Cal.  355.  "The  rule  has  been  too  long  settled 
to  be  questioned  now,"  says  Field,  J.,  in  Cromwell  v.  County  of  Sac,  supra, 
"that  whenever  negotiable  paper  has  passed  into  the  hands  of  a  party  un- 
affected by  previous  infirmities,  its  character  as  an  available  security  is  es- 
tablished, and  its  holder  can  transfer  it  to  others  with  the  like  immunity. 
His  own  title  and  right  would  be  impaired  if  any  restrictions  were  placed 
upon  his  power  of  disposition."  Again,  it  is  well  said  in  Bassett  v.  Avery, 
supra,  that  "if  a  party  holds  a  negotiable  instrument  discharged  of  defenses 
which  may  have  existed  between  the  antecedent  parties,  no  reason  is  per- 
ceived why  his  right  of  sale  should  be  any  more  restricted  than  his  right  to 
collect.  The  liability  of  the  maker  is  then  fixed.  It  is  not  increased  by  a 
subsequent  sale  or  gift  of  the  note  to  another;  and  it  would  be  inconsistent 
that  the  law  should  recognize  a  perfect  title  in  a  party  and  yet  limit  his 
power  of  disposition  in  the  manner  claimed." 

Burden  of  Proof  as  to  Bona  Fide  Ownership.  —  It  is  a  well-estab- 
lished proposition  that  the  mere  possession  of  a  negotiable  instrument  by  the 
indorsee,  or  by  the  transferee  where  no  indorsement  is  necessary,  imports 
prima  facie  that  he  is  the  lawful  owner,  and  that  he  acquired  it  before  ma- 
turity, bona  fide,  for  value,  in  the  usual  course  of  business,  and  without 
notice  of  any  circumstance  impeaching  its  validity:  Note  to  Bailey  v.  Smith, 
84  Am.  Dec.  403;  Murray  v.  Lardner,  2  Wall.  110;  Carpenter  v.  Longan,  16 
Id.  271;  Commissioners  of  Marion  County  v.  dark,  94  U.  S.  278,  285;  Collins 
v.  Gilbert,  94  Id.  753;  Brown  v.  Spoford,  95  Id.  474,  478;  In  re  Tallassee  Mfg. 
Co.,  64  Ala.  593;  McCann  v.  Lewis,  9  Cal.  246;  Fuller  v.  Hutchings,  10  Id. 
523;  70  Am.  Dec.  746;  Sperry  v.  Spaulding,  45  Cal.  544;  Matthews  v.  Poy- 
thress,  4  Ga.  287,  305;  Mercliants'  etc.  Nat.  Bank  v.  Trustees  of  Masonic  Hall, 
62  Id.  271,  283;  Pettis  v.  Westlake,  3  Scam.  535;  Mabley  v.  Ryan,  14  111.  51; 
Woodworth  v.  Huntoon,  40  Id.  131;  Depuy  v.  Schuyler,  45  Id.  306;  Palmer  v. 
Nassau  Bank,  7S  Id.  3S0;  Hall  v.  Allen,  37  Ind.  541,  542;  Baldwin  v.  Fagan, 
83  Id.  447;  Wilkinson  v.  Sargent,  9  Iowa,  521;  Trustees  of  Iowa  College  v. 
Hill,  12  Id.  462;  Lathrop  v.  Donaldson,  22  Id.  234;  Union  Nat.  Bank  v. 
Barber,  56  Id.  559;  Rahm  v.  King  Wrought-iron  Bridge  Manufactory,  16  Kan. 
530;  Eaton  v.  Harlan,  20  Id.  452;  Taylor  v.  Bowles,  26  La.  Ann.  294,  295; 
Baxter  v.  Ellis,  57  Me.  ITS;  Totten  v.  Buey,  57  Md.  446;  Conley  v.  Winsor, 
41  Mich.  253;  Cummings  v.  Thompson,  18  Minn.  246;  Craig  v.  City  of  Vicks- 
burg,  31  Miss.  216;  Emanuel  v.  White,  34  Id.  56;  69  Am.  Dec.  385;  Winstead 
v.  Davit,  40  Miss.  785;  Harrison  v.  Pike,  48  Id.  46;  Horton  v.  Baynt,  52  Mo. 
531;  Corby  v.  Butler,  55  Id.  39S;  Johnson  v.  McMurry,  72  Id.  278;  Duncan 
r.  Gilbert,  29  N.  J.  L.  521;  Conroy  v.  Warren,  3  Johns.  Cas.  259;  2  Am.  Deo. 
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156;  Case  v.  Mechanics'  Banking  Ass'n,  4  N.  Y.  166;  First  Nat.  Bank  v. 
Green,  43  Id.  298;  Ross  v.  Bedell,  5  Duer,  462,  467;  French  v.  Barney,  1  Jred. 
219;  Pugh  v.  Grant,  86  N.  C.  39;  Fredwell  v.  Blount,  86  Id.  33;  Davis  v. 
Bartlett,  12  Ohio  St.  534;  80  Am.  Dec.  375;  Knight  v.  Pu<//t,  4  Watts  &  S. 
445;  39  Am.  Dec.  99;  Brown  v.  Street,  6  Watta  &  S.  221;  Snyder  v.  /ttfey,  6 
Pa.  St.  164;  47  Am.  Dec.  452;  Atlas  Bank  v.  Doyle,  9  R.  I.  76;  98  Am.  Dec. 
368;  Jones  v.  Westcott,  2  Brev.  166;  3  Am.  Dec.  704;  Blum  v.  Loggins,  53 
Tex.  121;  Duerson's  Adm'r  v.  Alsop,  27  Gratt.  229,  248;  Middleton  v.  Barned, 
4  Ex.  241. 

Nor  i3  thi3  presumption  overcome  by  evidence  that  the  paper  was  executed 
without  consideration  between  the  original  parties,  or  that  the  consideration 
has  failed:  Ellicott  v.  Martin,  6  Md.  509;  61  Am.  Dec.  327;  Hinkley  v.  Fourth 
National  Bank,  77  Ind.  475;  Ross  v.  Bedell,  5  Duer,  462,  467;  Albrecht  v. 
Strimpler,  7  Pa.  St.  476;  Hutchinson  v.  Boggs,  28  Id.  294;  Gray's  Adm'r  v. 
Bank  of  Kentucky,  29  Id.  365,  367;  Sloan  v.  Union  Banking  Co.,  67  Id.  470; 
Dingman  v.  Amsink,  77  Id.  114;  Wilson  v.  Lazier,  11  Gratt.  477;  Whittaker  v. 
Edmunds,  1  Moody  &  R.  366;  Batley  v.  Catterall,  1  Id.  379;  Jacobw.  HungaU, 
1  Id.  445;  Lacey  v.  Forrester,  2  Cromp.  M.  &  R.  59;  il/t7&  v.  Barber,  1  Mees. 
&  W.  425;  PiiJc/t  v.  Jones,  5  El.  &  B.  238;  but  see  //eai!/t  v.  Sanson,  2  Barn. 
&  Adol.  291;  Simpson  v.  Clarke,  2  Cromp.  M.  &  R.  342;  nor  by  the  fact  that 
the  maker  of  a  note  paid  the  amount  thereof  to  the  original  payee,  without 
notice  that  it  had  been  transferred:  Emanuel  v.  White,  34  Miss.  56;  69  Am. 
Dec.  385.  The  possession  of  a  negotiable  instrument,  however,  only  author- 
izes a  presumption  of  such  rights  and  obligations  of  the  several  parties  as 
are  indicated  by  the  paper  itself:  Central  Bank  v.  Hammett,  50 N.  Y.  159.  It 
is  held  in  a  code  state,  where  actions  are  to  be  brought  in  the  name  of  the 
real  party  in  interest,  that  the  possession  of  an  unindorsed  promissory  note, 
not  payable  to  bearer,  also  raises  a  presumption  that  the  person  producing  it 
on  the  trial  was  the  real  and  rightful  owner,  and  entitled  to  the  money  due 
from  the  maker:  Jackson  v.  Love,  82  N.  C.  405;  contra,  Dorn  v.  Parsons,  56 
Mo.  601 ;  and  see  Gibson  v .  Miller,  29  Mich.  355. 

While  the  foregoing  rule  is  well  established,  it  is  equally  well  settled  that 
if  the  maker,  acceptor,  or  other  party  bound  by  the  original  consideration  of 
negotiable  paper  proves  that  there  was  fraud  in  the  inception  of  the  instru- 
ment, or  circumstances  raising  a  strong  suspicion  of  fraud,  the  general  pre- 
sumption in  favor  of  the  holder  is  then  overcome,  and  he  is  bound  to  show 
that  he  acquired  the  paper  bona  fide,  for  value,  before  maturity,  in  the 
usual  course  of  business,  and  under  circumstances  creating  no  presumption 
that  he  knew  of  the  fraud:  Smith  v.  Sac  County,  11  Wall.  139;  Com- 
missioners of  Marion  County  v.  Clark,  94  U.  S.  278,  285;  Collins  v.  Gil- 
bert, -94  Id.  753,  761;  McClintick  v.  Cummins,  2  McLean,  98;  Wallace  v. 
Branch  Bank  at  Mobile,  1  Ala.  565;  Thompson  v.  Armstrong,  7  Id.  256; 
Ross  v.  Drinkard's  Adm'r,  35  Id.  434;  Gilmaji  v.  New  Orleans  etc.  R.  R., 
72  Id.  566;  Sperry  v.  Spaulding,  45  Cal.  544;  Matthews  v.  Poylhress,  4 
Ga.  287,  305;  Mcrcliants'  etc.  National  Bank  v.  Trustees  of  Masonic  Hall, 
62  Id.  271,  283;  Harbison  v.  Bank  of  Indiana,  28  Ind.  133;  92  Am.  Dec. 
308;  Zook  v.  Simonson,  72  Ind.  83;  Baldirin  v.  Pagan,  83  Id.  447;  Mitchell  v. 
Tomlinson,  91  Id.  107;  Blair  v.  Buser,  1  Wils.  (Ind.)  333;  Lane  v.  Krekle,  22 
Iowa,  399;  Woodward  v.  Rodgers.  31  Id.  342;  Rock  Island  National  Bank  v. 
Nelson,  41  Id.  5G3;  Bank  of  Monroe  v.  Anderson  Bros.  Min.  etc.  Co.,  65  Id. 
692;  Morgan  v.  Yarborough,  13  La.  74;  33  Am.  Dec.  553;  Baxter  v.  Ellis,  57 
Me.  178;  Roberts  v.  Lane,  64  Id.  108;  18  Am.  Rep.  242;  Kellogg  v.  Curtis,  69 
Me.  212;  31  Am.  Rep.  273;  Ellicott  v.  Martin,  6  Md.  509;  61  Am.  Dec.  327 » 
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Totten  v.  Bury,  57  Md.  446;  Crompton  v.  Perkins,  65  Id.  22;  Bissell  v.  Mor- 
gan, 11  Cush.  19S;  Tucker  v.  Morrill,  1  Allen,  528;  Smith  v.  Livingston,  111 
Mass.  342;  Carrier  v.  Cameron,  31  Mich.  373;  18  Am.  Rep.  192;  Wrigfit  v. 
Irwin,  33  Mich.  32;  Conley  v.  Wimor,  41  Id.  253;  Cummings  v.  Thompson,  18 
Minn.  246;  //wton  v.  .tfayne,  52  Mo.  531;  Hamilton  v.  1/arJb,  63  Id.  167; 
Johnson  v.  McMun-y,  72  Id.  278;  Pcrjfczn*  v.  Prout,  47  N.  H.  387;  93  Am. 
Dec.  449;  Duncan  v.  Gilbert,  29  N.  J.  L.  521;  Woodhull  v.  Holmes,  10 
Johns.  231;  TaMeW  v.  Parifcer,  6  Wend.  615;  Wardell  v.  //oice/4  9  Id.  170; 
Case  v.  Mec/ianics'  Banking  Ass'n,  4  N.  Y.  166;  Farmers'  etc.  Nat.  Bank  v. 
Noxon,  45  N.  Y.  762;  Ross  v.  .fieaV/,  5  Duer,  462,  467;  Holme  v.  Karsper,  5 
Binn.  469;  Beltzhoover  v.  Blackstock,  3  Watts,  20,  26;  27  Am.  Dec.  330;  Al- 
brecU  v.  Strimpler,  7  Pa.  St.  476,  477;  Hutchinson  v.  Boggs,  28  Id.  294;  Gray's 
Adm'rv.  Bank  of  Kentucky,  29  Id.  365,  367;  Albictzv.  Mellon,  37  Id.  367; 
Maples  v.  Browne,  48  Id.  458;  Dingmanv.  Amsink,  77  Id.  114;  Pughv.  Grant, 
86  N.  0.  39;  Davis  v.  Bartlelt,  12  Ohio  St.  534;  80  Am.  Dec.  375;  Knight  v. 
Pu</A,  4  Watts  &  S.  445;  39  Am.  Dec.  99;  Brown  v.  Street,  6  Watts  &  & 
221;  Snyder  v.  i?j7ey,  6  Pa.  St.  164;  47  Am.  Dec.  452;  Blum  v.  Loggins,  53 
Tex.  121;  VaUiir  v.  Zone,  6  Gratt.  246;  Wilson  v.  Laz/er,  11  Id.  477;  W/ut- 
taker  v.  Edmunds,  1  Moody  &  R.  366;  Mills  v.  Barber,  1  Mees.  &  W.  425;  Smitf 
v.  Baine,  16  Q.  B.  244;  Harvey  v.  Towers,  6  Ex.  656;  Bei~ry  v.  Alderman, 
14  Com.  B.  95;  Mather  v.  ZorcZ  Maidstone,  1  Com.  B.,  N.  S.,  273;  //att  v. 
Featherslone,  3  Hurl.  &  N.  284;  compare  7'err?/  v.  Taylor,  04  Iowa,  35. 

The  reason  of  this  rule  is  the  presumption  that  the  guilty  party  trans- 
ferred the  paper  merely  that  he  might  recover  on  it  in  the  name  of  a  third 
person.  And  this  being  the  reason  of  the  rule,  it  would  seem  to  be  plain 
that  the  fraud  to  cast  the  onus  on  the  holder  need  not  necessarily  have  been 
in  procuring  the  execution  of  the  paper,  or  in  putting  it  in  circulation,  but 
that  it  might  have  been  a  fraud  subsequently  committed  in  obtaining  posses- 
sion of  the  paper  from  the  defendant,  if  he  is  sought  to  be  held  liable  thereon, 
or  from  the  plaintiff,  if  he  is  seeking  to  assert  his  title  to  the  paper,  as  the 
case  might  be:  See  Fifth  Ward  Sav.  Bank  v.  First  Nat.  Bank,  48  N.  J.  L. 
513;  see,  however,  Sloan  v.  Union  Banking  Co.,  67  Pa.  St.  470;  but  it  would 
seem  to  be  equally  true,  in  the  language  of  Chief  Justice  Dixon  in  Kinney  v. 
Kruse,  28  Wis.  183,  that  "the  fraudulent  putting  in  circulation  of  a  nego- 
tiable instrument,  which  operates  to  change  the  burden  of  proof,  and  call 
upon  the  plaintiff  to  prove  his  title  as  a  bona  fide  holder,  is  where  this  is  done 
fraudulently  as  to  the  defendant  or  maker,  and  not  where  it  is  so  done  as 
to  the  payee  or  some  intermediate  holder  or  party  to  the  paper  ";  but  com- 
pare President  etc.  of  Fulton  Bank  v.  President  etc.  of  PJwenix  Bank,  1  Hall, 
562;  Hart  v.  Potter,  4  Duer,  458. 

It  makes  no  difference,  in  the  application  of  the  rule  requiring  the  holder 
to  make  this  showing,  what  the  form  of  the  transfer  to  him  may  have  been; 
that  is,  whether  the  paper  was  specially  indorsed,  or  whether  it  was  indorsed 
in  blank:  Morgan  v.  Yarborough,  13  La.  74;  33  Am.  Dec.  553.  The  rule, 
however,  is  a  rule  of  evidence,  and  not  of  pleading;  and  it  is,  notwithstand- 
ing, necessary  for  one  who  relies  upon  the  element  of  fraud  to  make  the  ap- 
propriate allegations  showing  that  the  holder  is  not  a  bona  fide  holder,  or  that 
he  gave  no  value,  or  took  after  maturity,  or  with  notice:  See  Clapp  v.  County 
of  Cedar,  5  Iowa,  15;  68  Am.  Dec.  678;  Lane  v.  Krekle,  22  Iowa,  399.  In  ac- 
cordance with  the  proposition  heretofore  considered,  it  i3  sufficient  for  the 
holder  to  show  either  "that  he  himself,  or  any  prior  holder  whose  rights  he 
has,  came  by  the  note  fairly,  for  value,  before  maturity,  without  knowledge 
of  the  fraud,  in  the  due  course  of  business,  unattended  with  any  circum- 
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stances  jnstly  calculated  to  excite  suspicion ";  for  "  if  any  intermediate 
holder  between  the  plaintiff  and  defendant  took  the  note  nnder  inch  circum- 
stances as  would  entitle  him  to  recover  against  the  defendant,  the  plaintiff 
will  have  the  same  right,  even  though  he  may  have  purchased  when  the  note 
was  overdue,  or  with  a  knowledge  of  its  infirmity  between  the  original  par- 
ties": Roberta  v.  Lane,  64  Me.  108;  18  Am.  Rep.  242. 

It  might  be  here  noticed  that  the  holder  of  a  negotiable  instrument  is  not 
only  required  to  show  that  he  took  the  paper  bona  fide,  for  value,  before  ma- 
turity, in  the  usual  course  of  business,  and  under  circumstances  creating  no 
presumption  that  he  knew  of  the  infirmity,  where  fraud  in  executing,  obtain- 
ing, or  circulating  the  paper  is  set  up  against  him,  but  he  must  make  a  like 
showing  when  there  is  evidence  that  the  instrument  wa3  given  upon  an  ille- 
gal consideration:  Sistermans  v.  Field,  9  Gray,  331;  Holden  v.  Cosgrave,  12  Id. 
216;  Smith  v.  Edgeworih,  3  Allen,  233;  Emerson  v.  Burns,  114  Mass.  348,  349; 
Palon  v.  Coit,  5  Mich.  505;  72  Am.  Dec  58;  Swell  v.  Hooper,  62  Me.  54;  Bax- 
ter v.  Ellis,  57  Id.  178;  Ellicoltv.  Martin,  6  Md.  509;  61  Am.  Dec.  327;  Horton 
v.  Bayne,  52  Mo.  531;  Garland  v.  Lane,  46  N.  H.  245;  Whittaher  v.  Edmunds, 

1  Moody  &  R.  366;  Mills  v.  Barber,  1  Mees.  4  W.  425;    Edmonds  v.  Groves, 

2  Id.  642;  Bailey  v.  Bidwell,  13  Id.  73;  Bingham  v.  Stanley,  2  Q.  B.  117;  Fitch 
v.  Jones,  5  El.  &  B.  238;  also  in  case  of  duress:  Clark  v.  Pease,  41  N.  H.  414; 
First  Nat.  Bank  v.  Green,  43  N.  Y.  298;  and  see  Beilzhoover  v.  Blackstock,  3 
Watts,  20,  26;  27  Am.  Dec.  330;  Knight  v.  Pugh,  4  Watts  &  S.  445;  39  Am. 
Dec.  99;  Albrecht  v.  Strimpler,  7  Pa.  St.  476,  477;  Gray's  Adm'rv.  Bank  of 
Kentucky,  29  Id.  365,  367;  Cummings  v.  Tliompson,  18  Minn.  246;  and  where 
the  paper  is  shown  to  have  been  lost  by  or  stolen  from  the  true  owner: 
Devlin  v.  Clark,  31  Mo.  22;  and  see  Beltzhoover  v.  Blackstock,  Knig/U  v.  Pugh, 
Albrecht  v.  Strimpler,  Gray  s  Adm'r  v.  Bank  of  Kentucky,  Cummings  v.  Thomp- 
ton,  supra. 

It  has  been  intimated  by  some  authorities  that  under  any  of  the  foregoing 
exceptional  circumstances  the  holder  is  also  bound  to  prove  affirmatively 
his  want  of  notice  of  the  infirmity:  Munroe  v.  Cooper,  5  Pick.  412;  Aldrich 
r.  Warren,  16  Me.  465;  Perrin  v.  Noyes,  39  Id.  384;  63  Am.  Dec.  633;  Cottle 
y.  Cleaves.  70  Me.  256;  Williams  v.  Huntington,  68  Md.  590;  6  Am.  St.  Rep. 
477;  Eichtlierger  v.  Old  Nat.  Bank,  103  Ind.  401;  Nickerson  v.  Ruger,  76 
N.  Y.  279;  McKesson  v.  Stanberi~y,  3  Ohio  St.  156;  but  this  is  requiring  him 
to  prove  a  negative;  and  while  it  must  not  appear  from  the  showing  he 
makes  that  he  was  chargeable  with  notice,  yet  the  fact  that  he  had  actual 
notice  must,  according  to  the  better  opinion,  be  proved  by  the  opposite 
party:  Hapgood  v.  Needham,  59  Me.  442;  Swett  v.  Hooper,  62  Id.  54;  Davis 
v.  Bartlett,  12  Ohio  St.  534;  80  Am.  Dec.  375;  Paton  v.  Coit,  5  Mich.  505; 
72  Am.  Dec.  58;  Catlin  v.  Hansen,  1  Duer,  309;  Hart  v.  Potter,  4  Id.  458; 
Ross  v.  Bedell,  5  Id.  462,  467;  Kelly  v.  Ford,  4  Iowa,  140;  Lake  v.  Reed,  29 
Id.  258;  4  Am.  Rep.  209;  compare  Union  Nat.  Bank  v.  Barber,  56  Iowa,  559, 
563. 

It  lias  been  denied  that  any  presumption  at  all  is  raised  against  the  holder 
of  a  bank  bill  by  a  showing  that  it  was  stolen,  or  fraudulently  put  into  cir- 
culation, such  instruments  passing  from  hand  to  hand  as  money,  and  not 
ordinarily  subject  to  be  identified  by  one  who  receives  or  passes  them: 
Worcester  County  Bank  v.  Dorchester  etc.  Bank,  10  Cush.  488,  490;  57  Am. 
Dec  120;    Wyer  v.  Dorchester  etc.  Bank,  11  Cush.  51;  59  Am.  Dec  137. 
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Shakespear  v.  Smith. 

[77  California,  638.] 

School  District  —  Order  Drawn  on  County  Superintendent  bt  Two 
Trustees,  One  of  Whom  is  Interested,  is  Void.  — Order  for  a  requi- 
sition drawn  on  the  county  superintendent  of  public  schools  by  but 
two  of  the  three  trustees  of  a  school  district,  one  of  whom  is  personally 
interested  in  the  order,  and  therefore  incompetent  to  act,  is  void  for 
want  of  the  sanction  of  a  competent  majority  of  the  board  of  trustees, 
whether  the  interested  trustee  has  acted  fairly  or  unfairly  in  the 
matter. 

School  District  —  Order  Drawn  by  Trustees  on  County  Superintend- 
ent is  not  Negotiable  Instrument.  —  Order  for  a  requisition  drawn 
on  the  county  superintendent  of  public  schools  by  trustees  of  a  school 
district  is  not  a  negotiable  instrument  in  the  sense  that  an  innocent 
holder  for  value  is  protected  against  infirmities  in  its  origin. 

Parties  —  Joinder  of  Parties  Defendant  in  Action  to  Cancel  Illegal 
School  Order.  —  It  is  proper  to  join  as  parties  defendant  in  an  action 
by  a  taxpayer,  to  compel  the  cancellation  of  an  illegal  order  for  a  requisi- 
tion drawn  on  the  county  superintendent  of  public  schools  by  the  trus- 
tees of  a  school  district,  and  to  restrain  the  superintendent  from  drawing 
a  requisition  on  the  county  auditor,  the  parties  interested  in  the  order, 
and  the  superintendent. 

Action  to  compel  the  cancellation  of  an  order  for  a  requisi- 
tion drawn  by  trustees  of  a  school  district  on  the  county 
superintendent  of  public  schools,  and  to  restrain  the  superin- 
tendent from  drawing  a  requisition  on  the  county  auditor. 
The  opinion  states  the  facts. 

Dennis  Spencer,  W.  F.  Henning,  and  Garret  W.  McEnemey, 
for  the  appellant. 

F.  E.  Johnston,  Wallace  and  Johnston,  and  Henry  Hogan,  for 
the  respondents. 

Searls,  C.  J.  This  is  an  action  by  plaintiff  as  a  taxpayer 
and  resident  of  St.  Helena  school  district  No.  10,  county  of 
Napa,  on  his  own  behalf,  and  in  behalf  of  all  other  taxpayers 
of  said  school  district,  for  the  surrender  and  cancellation,  and 
to  declare  null  and  void,  a  certain  order  of  W.  A.  C.  Smith 
and  C.  N.  Hale,  two  of  the  trustees  of  said  school  district,  on 
the  county  superintendent  of  schools,  in  favor  of  George  B. 
Kennedy  or  order,  which  said  order,  with  the  assignments  and 
indorsements  thereon,  is  in  the  words  and  figures  following:  — 

"  ORDER       UPON       THE       COUNTY      SUPERINTENDENT      OF       PUBLIC 

SCHOOLS. 

"No.  294.  St.  Helena,  January  8,  1886. 

"The  county  superintendent  of  public  schools  of  Napa 
County  will  draw  a  requisition  on  the  county  auditor  against 
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the  special  tax  school  fund  for  $930.93  in  favor  of  George  B. 
Kennedy  or  order,  on  account  of  a  contract  for  repairing 
school-house  in  full  during  the  present  school  year  in  St. 
Helena  school  district. 

11 W.  A.  C.  Smith, 
"  C.  N.  Hale, 
"  School  Trustees  of  St.  Helena  District. 

"  Indorsed:  Pay  to  W.  A.  C.  Smith  or  order. 

"  Geo.  B.  Kennedy. 

"  Pay  Bank  of  Napa  or  order,  for  collection. 

"  Account  of  W.  A.  C.  Smith." 

The  complaint  shows  that  plaintiff  and  defendants  W.  A.  C. 
Smith  and  C.  N.  Hale  were  trustees  of  the  school  district 
mentioned,  and  as  such  they,  or  a  majority  of  them,  contracted 
with  the  defendant  George  B.  Kennedy  to  repair  the  school- 
house  of  their  district,  in  consideration  of  which  they  agreed 
to  pay  $892.51  on  or  before  September  10,  1885,  or  in  lieu 
thereof  to  give  an  order  to  the  school  superintendent  for  a  like 
amount;  that  at  the  instance  of  the  trustees,  Kennedy  per- 
formed certain  extra  labor  upon  the  school-house  which,  added 
to  the  contract  price,  aggregated  $930.93,  as  specified  in  the 
foregoing  order. 

Upon  the  allowance  of  the  order,  plaintiff  voted  against,  and 
defendants  Smith  and  Hale  for,  such  allowance. 

On  or  before  November  8,  1885,  Kennedy  sold,  transferred, 
and  assigned  to  trustee  Smith  his  interest  in  the  contract,  and 
the  proceeds  to  accrue  therefrom,  and  said  Smith  was  inter- 
ested in  the  claim  prior  to  and  at  the  date  of  its  allowance  by 
the  board  of  trustees. 

The  Bank  of  Napa,  another  of  the  defendants,  is  alleged  to 
have  an  interest  in  the  claim  or  order,  and  is  therefore  made  a 
party  defendant. 

Defendant  Shearer  is  the  superintendent  of  schools  for  Napa 
County,  and  the  complaint  asks  that  he  be  enjoined  from 
drawing  any  requisition  upon  the  auditor  of  the  county  for 
payment,  etc. 

A  demurrer  was  interposed  by  the  defendants,  upon  the 
grounds,  —  1.  That  the  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  and  2.  That 
Shearer  and  the  Bank  of  Napa  are  improperly  joined  as  de- 
fendants, and  that  C.  N.  Hale  should  have  been  made  a  party 
defendant. 

The  demurrer    was    sustained,   and    plaintiff  declining  to 
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amend,  judgment  was  entered  for  defendants,  and  against  the 
plaintiff,  for  costs. 

In  fact,  there  were  separate  demurrers  by  different  defend- 
ants, but  for  convenience  in  reference  we  may  treat  them  as 
one. 

We  are  of  opinion  the  demurrer  should  have  been  over- 
ruled. 

The  order  in  question  was  drawn  by  the  concurrence  of  two 
only  of  the  trustees,  one  of  whom  was  interested  in  it,  and  being 
incompetent  to  act,  it  was  void  for  want  of  the  sanction  of  a 
competent  majority  of  the  board:  San  Diego  v.  S.  D.  &  L.  A. 
R.  R.  Co.,  44  Cal.  Ill;  Andrews  v.  Pratt,  44  Id.  309;  Pickett  v. 
School  District,  25  Wis.  552;  3  Am.  Rep.  105. 

In  such  cases  the  court  will  not  pause  to  inquire  whether  a 
trustee  has  acted  fairly  or  unfairly;  being  interested  in  the 
subject-matter,  he  may  not,  as  a  trustee,  deal  with  himself, 
and  thus  be  subjected  to  the  temptation  to  advance  his  own 
interests.  The  order  in  question  is  not  a  negotiable  instru- 
ment in  the  broad  sense  that  an  innocent  holder  for  a  valu- 
able consideration  is  protected:  Argenti  v.  San  Francisco,  16 
Cal.  256;  People  v.  Gray,  23  Id.  126;  Martin  v.  San  Francisco, 
16  Id.  286;  Kellor  v.  Hicks,  22  Id.  457;  Dana  v.  City  of  San 
Francisco,  19  Id.  486;  People  v.  Supervisors  El  Dorado,  11  Id. 
170. 

Such  an  order,  like  county  warrants,  "acquires  no  greater 
validity  in  the  hands  of  third  parties  than  they  originally  pos- 
sessed in  the  hands  of  the  first  holder,  no  matter  for  what  con- 
sideration they  may  have  been  transferred,  or  in  what  faith 
they  may  have  been  transferred,  or  in  what  faith  they  may 
have  been  taken.  If  illegal  when  issued,  they  are  illegal  for 
all  time":  People  v.  Supervisors  El  Dorado,  supra;  see  also 
Civ.  Code,  sec.  3095,  for  an  enumeration  of  different  classes  of 
negotiable  instruments. 

The  term  "  negotiable"  is  frequently  used  in  a  broad  sense, 
to  describe  any  written  security  which  may  be  transferred  by 
indorsement  and  delivery,  or  by  delivery  only,  so  as  to  vest  in 
the  indorsee  the  legal  title,  and  thus  to  enable  him  to  main- 
tain in  his  own  name  an  action  thereon. 

In  this  broad  sense  the  instrument  we  are  considering  is  a 
negotiable  instrument,  but  not  in  the  commercial  and  more 
restricted  sense  which  applies  the  term  only  to  such  instru- 
ments as  carry  with  them  the  legal  title  by  indorsement  or 
delivery,  as  well  as,  when  transferred  before  maturity,  the  right 


330  Shakespear  v.  Smith.  [Cal. 

to  recover  their  full  face  value,  without  reference  to  defenees 
affecting  their  validity. 

It  follows  that,  not  being  a  negotiable  instrument  in  the 
sense  of  the  law  merchant,  the  Bank  of  Napa  is  in  no  better 
position  as  a  holder  than  Smith  or  Kennedy,  under  whom  it 
holds. 

There  is  no  misjoinder  of  parties  defendant. 

"Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved  therein":  Code  Civ.  Proc,  sec.  379. 
This  section  of  the  code  adopts  substantially  the  former  rule 
in  equity,  under  which  not  only  parties  interested  in  the  cause 
of  action,  but*also  in  the  relief  to  be  obtained,  or  who  would 
be  affected  by  granting  or  withholding  such  relief,  were  proper 
parties.  Kennedy,  Smith,  and  the  Bank  of  Napa  are  directly 
interested  according  to  the  allegations  of  the  complaint,  and 
Shearer  is  interested  in  the  relief  sought  in  the  question 
whether  or  not  he  shall  be  enjoined  from  drawing  a  requisi- 
tion upon  the  auditor. 

It  may  be  proper  to  say  that  so  far  as  appears  from  the  com- 
plaint Kennedy  has  an  honest  claim  against  the  school  dis- 
trict, to  the  payment  of  which  he  and  his  assignees  are  entitled; 
that  the  only  vice  in  the  transaction  consisted  in  its  allowance 
by  a  party  in  interest,  which  raises  an  implication  of  fraud, 
and  renders  the  order  void. 

Either  Kennedy  or  his  assignee,  as  the  case  may  be,  may 
still  (unless  prevented  by  the  bar  of  the  statute  of  limitations) 
present  the  claim  to  the  board  of  trustees,  and  if  properly  al- 
lowed, it  will  become  a  legitimate  claim  as  against  the  district; 
and  if  being  a  proper  and  just  claim  the  board  shall  for  any 
cause  reject  it,  an  action  to  establish  its  validity  will  be  in 
order. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  overrule  the  demurrers  to  the 
amended  complaint. 

Negotiable  Instruments,  what  are  and  what  are  not:  Township  of  Snyder 
▼.  Bovaird,  122  Pa.  St.  442;  9  Am.  St.  Rep.  118,  and  note  121;  Chandler  ▼. 
Carey,  64  Mich.  237;  8  Am.  St.  Rep.  814,  and  note  815. 
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Crescent  Insurance  Company  v.  Bear. 

[23  Florida,  50.J 

Garnishment  of  Partnership.  —  A  debt  due  a  partnership  cannot  be  gar- 
nished by  a  creditor  of  one  of  the  partners,  even  when  such  debt  is  due 
for  insurance  on  furniture  used  by  the  partners  solely  for  gaining  pur- 
poses, for  which  alone  the  partnership  existed,  especially  when  the  other 
partner  is  not  a  party  to  the  action,  as  the  effect  of  such  proceeding,  if 
allowed,  would  be  to  annul  the  partnership  and  deprive  such  partner  of 
what  may  be  his  rights  in  such  debt,  and  to  appropriate  his  property  to 
the  payment  of  another's  debts  without  an  opportunity  to  be  heard. 

Partnership  —  Illegal  Contract  —  Accounting. — When,  in  an  illegal 
venture,  profits  may  have  been  made,  an  account  may  be  had  in  equity 
by  one  partner  against  the  other,  who  has  them  and  is  seeking  to  appro- 
priate them  to  himself,  and  when  there  has  been  a  loss  in  the  venture,  an 
adjustment  of  accounts  between  the  partners,  and  an  obligation  given  by 
the  debtor  partner  to  the  other,  an  action  may  bo  maintained  on  such 
obligation. 

W.  A.  Blount,  for  the  appellant. 

John  C.  Avery  and  William  Fisher,  for  the  appellee. 

Raney,  J.  The  appellee  obtained  judgment  for  $331.40 
against  Louis  C.  Apley,  and  issued  a  writ  of  garnishment  to 
appellant,  who,  in  answer  to  the  writ,  set  up  that  it  was  not 
at  the  time  of  the  service  thereof  indebted  to  the  defendant, 
Apley,  "except  in  so  far  as  he  might  be  interested  in  an  in- 
debtedness of  this  garnishee  of  five  hundred  dollars  then  due 
to  the  firm  of  Wilkins  and  Apley,  composed  of  the  defendant 
and  one  James  Wilkins,  and  that  it  has  not  since  the  service 
of  the  said  garnishment  been  indebted  to  him  nor  them,  as 
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aforesaid,"  etc.  The  reply  or  "traverse"  to  this  answer  is: 
"That  the  said  five  hundred  dollars  in  said  answer  mentioned 
was  and  still  is  due  said  James  Wilkins  and  defendant  from 
the  garnishee  on  account  of  a  loss  hy  fire  of  certain  furniture 
owned  by  said  Wilkins  and  defendant,  and  insured  by  the 
garnishee,  which  said  Wilkins  and  the  defendant  used  for  the 
purpose  of  conducting  a  gaming  business,  and  for  no  other 
purpose,  and  that  except  for  such  gaming  purposes  the  defend- 
ant and  Wilkins  were  not  copartners."  Appellant  demurred 
to  this  reply,  and  the  demurrer  was  overruled  and  final  judg- 
ment entered  against  appellant. 

The  contention  of  the  appellee  is,  in  effect,  simply,  that  as 
the  furniture  upon  which  the  insurance  money  is  due  to  Wil- 
kins and  the  defendant,  Apley,  was  used  by  them  for  the  sole 
purpose  of  conducting  a  gaming  business,  and  as,  except  for 
such  gaming  purposes,  the  defendant  and  Wilkins  were  not 
partners,  the  partnership  rights  and  the  status  of  Wilkins  and 
Apley  as  partners  are  to  be  considered  to  have  no  existence, 
and  consequently  that  they  should  be  considered  as  tenants 
in  common  of  the  insurance  money  or  debt  due  them  by  the 
insurance  company. 

The  best  considered  authorities  hold  that  a  debt  due  a  part- 
nership cannot  be  garnished  by  a  creditor  of  one  of  the  part- 
ners. The  garnishment  laws  afford  no  means  for  ascertaining 
such  partner's  interest,  and  they  do  not  even  make  other 
partners  parties;  the  interest  of  each  partner  in  partnership 
funds  is  only  what  remains  after  the  partnership  accounts  are 
taken;  and  unless  upon  such  an  account  the  partner  be  a 
creditor  of  the  fund,  he  is  entitled  to  nothing,  and  if  the  part- 
nership be  insolvent,  the  same  result  follows.  The  effects  of 
the  partnership  may  be  wanted  to  pay  its  debts,  and  on  a  set- 
tlement of  accounts,  the  particular  partner  to  whose  individual 
indebtedness  it  is  sought  to  apply  through  garnishment  a  part 
of  the  debt  due  the  firm  may  be  found  to  be  a  debtor  to  the 
partnership.  The  conditions  of  the  partnership  and  interests 
of  the  respective  partners  are  unknown,  and  the  ordinary 
machinery  of  a  court  of  law  is  not  only  not  adapted  to  the 
ascertainment  of  such  condition  and  interests,  but  an  attempt 
to  make  them  so  would  prove  not  only  anomalous,  but  also 
impracticable:   Drake  on  Attachments,  sees.  567-571. 

It  is  true  that  a  court  of  equity  will  not  enforce  an  illegal 
contract,  but  this  has  not  been  regarded  as  necessarily  involv- 
ing the  proposition  that   when  the   illegal  venture  has  been 
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consummated,  resulting  in  profit,  and  one  of  the  parties  to 
the  project  has  appropriated  to  himself  the  results,  that  chan- 
cery would  not  call  him  to  an  account,  and  compel  him  to  do 
justice  to  his  excluded  partner:  Brooks  v.  Martin,  2  Wall.  70; 
McBlair  v.  Gibbes,  17  How.  132;  Sharp  v.  Taylor,  2  Phill.  Ch. 
801,  and  cases  cited. 

In  De  Leon  v.  Travino,  49  Tex.  88,  it  was  held  that  although 
a  contract  may  be  illegal,  it  does  not  follow  that  it  is  illegal 
or  immoral  for  the  parties  to  it,  after  its  completion,  to  fairly 
settle  and  adjust  the  profits  and  losses  which  have  resulted 
from  it.  The  facts  were,  that  during  the  late  war  between  the 
states,  parties  in  Brownsville,  Texas,  formed,  in  1864,  a  part- 
nership for  the  purpose  of  shipping  merchandise  from  Mata- 
moras,  in  Mexico,  to  Texas,  with  a  view  to  obtaining  cotton. 
Afterwards,  in  1866,  the  parties,  on  settlement,  adjusted  their 
accounts,  and  one  executed  his  notes  to  the  others,  and  upon 
being  sued,  pleaded  the  illegality  of  the  venture,  but  it  was 
held  that  such  illegality  did  not  attach  to  the  notes,  and  that 
it  was  no  defense.  The  notes  were  given,  not  for  profits,  but 
in  liquidation  of  the  portion  of  losses  and  merchandise  which 
on  the  settlement  with  De  Leon  was  found  to  be  due  the  ap- 
pellees, Travino  and  Brother. 

The  authorities  referred  to  maintain,  not  only  that  when  in 
an  illegal  venture  there  have  been  profits  made,  an  account 
may  be  had  in  equity  of  them  by  one  partner  against  the 
other  who  has  them  and  is  seeking  to  appropriate  them  to 
himself,  but  also  that  where  there  has  been  a  loss  in  the  ven- 
ture, and  an  adjustment  of  the  accounts  between  the  partners 
and  an  obligation  given  by  the  debtor  partner  to  the  other, 
that  an  action  may  be  maintained  on  such  obligation. 

It  seems  to  us  that  not  only  are  we  asked  to  assume  that  no 
relief  can  ever  be  given  by  the  courts  to  one  partner  should 
he  claim  that  he  is  entitled  as  against  the  other  to  more  than 
half  of  the  fund,  where  the  purpose  or  business  of  the  partner- 
ship is  illegal,  but  also  to  assume  in  this  case,  from  the  mere 
allegation  of  an  illegal  purpose  or  character  of  business,  that 
Apley  will  contest  Wilkins's  right  to  more  than  half,  even  if 
it  be  that  the  latter  is  in  fact  entitled  to  more,  instead  of 
amicably  yielding  to  him  the  entire  fund,  if  it  be  that  Wilkins 
is  entitled  to  it.  We  do  not  know,  nor  can  we  learn  in  this 
proceeding,  whether  Wilkins  is  entitled  to  half  or  more  or  to 
all  of  this  indebtedness  of  the  insurance  company,  nor  whether 
Apley  contests  his  claim,  whatever  it  may  be.     Wilkins  can- 
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not  be  heard,  either  by  himself  or  through  another,  to  assert 
his  claim,  whatever  it  may  be,  nor  to  contest  the  alleged  ille- 
gality of  the  partnership.  The  pleadings  admit  that  a  part- 
nership has  in  fact  been  formed,  and  its  actual  existence;  that 
the  insurance  contract  was  made  with  Wilkins  and  Apley  as 
partners;  and  that  the  insurance  money  is  regarded  by  the 
company  to  be  due  to  them  as  partners;  but  the  appellee 
seeks  to  invalidate  the  rights  of  Wilkins  as  a  partner  by  an 
allegation  of  an  illegal  purpose  or  character  of  the  business, 
and  this  in  a  proceeding  to  which  Wilkins  is  not  a  party,  and 
thus  to  annul  the  partnership,  and  deprive  him  of  what  may  be 
his  rights  in  the  money,  and  to  appropriate  his  property  to 
the  payment  of  another's  debts,  without  an  opportunity  to  be 
heard.  This  cannot  be  done,  even  if  it  be  true  that  equity 
should  not  grant  relief,  as  was  done  in  Brooks  v.  Martin,  siq>ra, 
and  other  cases  cited.  To  sustain  this  garnishment  is  to  con- 
demn Wilkins  as  to  his  rights  in  the  partnership  without  an 
opportunity  to  be  heard,  and  it  may  be  take  his  property  with- 
out due  process  of  law. 

The  judgment  is  reversed,  and  the  case  will  be  remanded, 
with  directions  to  enter  judgment  sustaining  the  demurrer. 


Attachment.  — The  interest  of  a  joint  contractor  in  the  hands  of  a  trustee 
may  be  reached  by  a  foreign  attachment,  although  the  effect  will  be  to  sever 
the  liability:  Whitney  v.  Munroe,  19  Me.  42;  36  Am.  Dec.  732.  The  undi- 
vided interest  of  a  tenant  in  common  of  chattels  may  be  seized  and  sold  by 
an  officer  under  attachment,  if  the  property  is  severable;  and  if  the  tenant's 
share  is  exempt  from  such  seizure,  he  may  maintain  his  action  alone  to  vin- 
dicate his  exemption  rights:  Neivton  v.  Howe,  29  Wis.  531;  9  Am.  Rep. 
610.  A  debt  due  an  existing  partnership  whose  affairs  are  unsettled  is  not 
subject  to  attachment  at  the  suit  of  one  of  the  partners:  People's  Bank  r. 
Shryock,  48  Md.  427;  30  Am.  Rep.  476. 
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Estate  of  Decedent.  —  Heirs  at  law  cannot  bring  ejectment  to  recover 
real  estate  belonging  to  their  ancestor  while  there  is  an  administrator  of 
such  estate  to  whom  letters  have  been  duly  issued,  and  the  administra- 
tion of  such  estate  is  incomplete  and  unsettled. 

Judgment  Lien. —Judgments  ok  United  States  Courts  are  liens  on  any 
lands  of  defendant  situate  within  the  district  over  which  the  court  has 
jurisdiction;  and  state  statutes  requiring  judgments  to  be  recorded  in 
the  county  in  which  the  land  lies  have  no  effect  upon  the  lien  of  a  judg- 
ment of  a  United  States  court. 
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Law  of  Case.  —  Where  a  ruling  is  made  in  a  case  by  the  appellate  court,  it 
becomes  the  law  of  that  case,  and  cannot  be  reviewed  at  a  subsequent 
term. 

Plkadi.no  and  Practice.  —  Section  21,  page  734,  McClellan's  Digest  ol 
Florida  Statutes,  providing  the  time  within  which  a  new  action  may  be 
commenced,  when  judgment  for  plaintiff  has  been  reversed  for  error,  or 
when  verdict  and  judgment  for  plaintiff  ha3  been  arrested,  has  no  appli- 
cation where  the  plaintiffs  in  the  suits  are  not  the  same,  or  where  the 
plaintiff  in  the  first  suit  discontinued  his  action. 

When  Statute  of  Limitations  has  once  commenced  to  run,  no  subsequent 
disabilities  can  check  or  impede  it. 

Executions — Purchaser — Notice. — Where  a  judgment  creditor  has 
neither  actual  nor  constructive  notice  of  a  prior  unrecorded  deed,  it  is 
of  no  consequence  whether  the  purchaser  at  an  execution  sale  under  such 
judgment  has  notice  of  such  deed  or  not. 

Adverse  Possession. — Where  a  party  is  in  actual  occupancy  of  a  part  of 
the  land  in  dispute,  claiming  the  whole  tract  by  adverse  possession,  he 
must  show  that  his  claim  of  title  is  founded  on  an  instrument  in  writing 
to  the  whole  of  the  disputed  premises  of  which  the  portion  occupied  is 
a  part. 

Possession  to  be  Adverse  must  be  Continuous. — A  voluntary  and  in- 
tentional abandonment,  without  intention  of  returning  and  retaking  pos- 
session, no  matter  how  short,  destroys  adverse  possession;  but  what  is 
continuity  of  possession  must  to  a  great  degree  rest  upon  and  be  deter- 
mined by  the  circu instances  of  each  case,  as  the  condition  of  the  prop- 
erty, the  uses  to  which  it  is  adapted  or  employed,  the  circumstances 
and  situation  of  the  possession,  and  the  possessor's  intention  in  regard 
to  it. 

Judgment  Lien  —  Notice.  —  A  judgment  is  a  lien  on  real  estate  which  has 
been  previously  conveyed  by  an  unrecorded  deed,  of  which  the  judgment 
creditor  did  not  have  actual  notice  at  the  time  that  the  judgment  was 
entered. 

Judgment  Lien  —  Notice.  —  Where  a  judgment  creditor  has  no  notice,  ac- 
tual nor  constructive,  of  a  prior,  unrecorded  deed,  his  lien  is  complete, 
and  a  purchaser  at  a  sale  thereunder  takes  such  title  as  the  records  show 
to  be  in  the  judgment  defendant,  without  regard  to  whether  the  pur- 
chaser had  notice  or  not. 

Purchaser  with  Notice  from  a  purchaser  without  notice  takes  a  good 
title. 

Estoppel  —  Outstanding  Title.  —  Where  both  parties  claim  title  to  land 
from  a  common  source,  defendant  is  estopped  from  setting  up  an  out- 
standing title  with  which  he  is  disconnected. 

Fleming  and  Daniel,  and  J.  W.  Price,  for  the  appellant. 
Andrew  Johnson,  for  the  appellees. 

The  Chief  Justice.  This  is  a  suit  in  ejectment  by  the 
heirs  at  law  of  James  Weeks  for  the  recovery  of  a  tract  of 
land  in  the  county  of  Orange. 

The  defendant  pleads  that  letters  of  administration  were 
granted  to  Stephen  Weeks  on  the  estate  of  said  James  Weeks 


336  Do-tfLE  v.  Wade.  [Florida, 

before  the  commencement  of  this  suit,  and  that  said  Stephen 
Weeks  was,  at  the  commencement  of  the  suit,  and  was  at  the 
time  of  the  filing  of  said  plea,  administrator  of  said  estate, 
and  that  said  estate  remains  unsettled.  The  plea  was  de- 
murred to,  and  raises  the  question  as  to  the  right  of  the  heirs 
at  law  to  bring  an  action  for  the  recovery  of  real  estate  be- 
longing to  their  ancestor  at  the  time  of  his  death,  while  there 
is  an  administrator  of  said  estate  to  whom  letters  have  been 
duly  issued,  and  the  administration  of  said  estate  is  incom- 
plete and  unsettled.  By  the  act  of  1833  and  of  1870,  real 
estate  of  a  decedent  is  made  assets  in  the  hands  of  an  admin- 
istrator or  executor.  Construing  the  act  of  1833,  this  court, 
in  the  case  of  Gilchrist  v.  Filyau,  2  Fla.  94,  says:  "Here  we 
see  all  distinctions  known  to  the  English  law  between  the 
real  and  personal  estate  as  to  being  assets  in  the  hands  of  the 
executor  or  administrator  done  away.  This  distinction  being 
once  established,  the  same  rights,  duties,  and  liabilities,  as  to 
both  would  seem  to  be  the  necessary  result  and  consequence." 
In  Sanchez  v.  Hart,  17  Id.  507,  the  court,  after  reciting  the 
acts  of  1833  and  1870,  and  the  statutes  authorizing  the  ad- 
ministrator to  convey  to  the  bargainer  any  real  estate  which 
his  intestate  had  entered  into  a  written  agreement  to  sell,  and 
of  1866,  authorizing  the  administrator,  with  the  sanction  of 
the  probate  judge,  to  hire  laborers  and  cultivate  the  land  of 
the  deceased,  and  referring  to  the  case  of  Gilchrist  v.  Filyau, 
supra,  and  also  the  case  of  Union  Bank  v.  Powell's  Heirs,  3 
Fla.  175,  52  Am.  Dec.  367,  says:  "It  is  impossible  to  recon- 
cile these  decisions  and  statutes  with  the  view  that  the  heir  is 
entitled  to  the  possession  of  the  real  estate,  as  against  the  ad- 
ministrator, during  the  settlement  of  the  estate."  Further: 
"We  think  these  statutes  give  to  the  administrator  the  right 
to  take  possession  of  the  real  estate  of  the  deceased  while  the 
estate  is  in  process  of  settlement,  and  the  right  of  the  heir  is 
subordinate  to  his  possession." 

Ordinarily,  we  would,  after  deciding  that  there  were  not 
proper  parties  to  a  suit,  decline  to  pass  upon  any  of  the  other 
questions  raised  in  the  record;  but  in  this  instance,  as  it  is 
virtually  the  title  of  James  Weeks  which  is  in  issue,  and  the 
question  being  only  as  to  who  shall  represent  such  title,  we 
feel  justified  in  holding  that  this  case  is  an  exception  to  the 
rule,  and  will  express  our  opinion  on  the  questions  which  we 
think  will  arise  in  another  trial. 

Two  judgments  were  recovered  in  the  United  States  court 
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at  St.  Augustine  against  one  Aaron  Jernigan  on  the  respective 
dates  of  April  2  and  April  6,  1860.  The  tract  of  land  in  dis- 
pute was  levied  on  and  sold  by  the  marshal  on  the  first  Mon- 
day in  July  of  the  same  year,  at  which  sale  Askew  and  Brock 
became  the  purchasers.  The  defendant  claims  title  by  deed 
from  said  Askew  and  Brock.  The  land  is  situated  in  Orange 
County,  and  the  judgments  aforesaid  were  not  recorded  in  said 
county.  The  plaintiffs  claim  title  as  the  heirs  of  James 
Weeks,  deceased,  who  received  a  deed  therefor  from  Jernigan 
on  the  sixteenth  day  of  February,  1860,  but  which  was  not  re- 
corded until  April  16,  1860.  Counsel  for  appellees  insist  that 
as  the  judgments  were  rendered  in  St.  Johns  County  and  were 
not  recorded  in  the  county  of  Orange,  where  the  land  was 
situate,  the  said  judgments  were  not  a  lien  on  said  lands, 
under  our  statute  of  February  12,  1834:  McClellan's  Digest, 
p.  619,  sec.  2.  The  judgments  were  rendered  in  the  United 
States  court,  and  the  county  of  Orange  was  a  part  of  the  dis- 
trict over  which  said  court  had  jurisdiction.  We  are  of  the 
opinion  that  the  judgments  of  the  courts  of  the  United  States 
became  a  lien  on  any  lands  of  the  defendant  lying  anywhere 
within  the  district  over  which  the  court  has  jurisdiction,  and 
that  state  statutes  requiring  judgments  to  be  recorded  in  the 
county  in  which  the  land  lies  have  no  effect  upon  a  lien  of  a 
judgment  of  the  United  States  courts.  This  has  been  ex- 
pressly decided  in  1  Abb.  474. 

It  is  claimed  by  the  counsel  for  the  defendant  below  that 
he  took  possession  of  the  land  in  controversy  in  the  year  1860, 
and  in  the  lifetime  of  James  Weeks;  that  Weeks  died  in  the 
year  1865.  This  suit  was  instituted  "  in  the  month  of  Sep- 
tember, 1878,"  as  the  record  shows.  The  court  below  charged 
the  jury  "  that  in  calculating  the  period  of  adverse  holding 
by  the  defendant  you  shall  exclude  the  time  which  elapsed 
from  the  13th  of  December,  1861,  up  to  the  27th  of  February, 
1872." 

This  court,  in  the  case  of  Spencer  v.  McBride,  14  Fla.  403, 
and  in  this  same  case  when  here  at  the  January  term  of  1880, 
has  construed  the  statute  of  limitations,  together  with  section 
19  of  the  act  of  1872,  in  language  which  it  would  seem  almost 
impossible  to  misunderstand,  and  that  construction  is  the  law 
of  this  case.  If  the  claim  of  defendant  below  (we  express  no 
opinion  on  the  evidence,  as  the  case  must  be  tried  again), 
that  he  took  adverse  possession  of  the  land  in  1860,  is  true, 
then,  by  the  operation  of  section    19   of  the   act  of  1872,  the 
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representatives  of  Weeks  could  bring  the  action  within  six 
months  from  the  27th  of  February,  1872,  and  if  they  failed 
to  bring  it  within  said  time,  it  was  barred  by  said  act. 

The  record  shows  that  a  suit  was  commenced  by  Stephen 
Weeks,  as  administrator  of  James  Weeks,  deceased,  against 
the  defendant  for  the  land  in  controversy,  on  the  twenty- 
seventh  day  of  April,  1874,  which  suit  was  discontinued  on 
the  29th  of  May,  1878.  The  present  suit  was  instituted  by 
the  heirs  of  Weeks  in  September  following.  The  court  fur- 
ther charged  the  jury  that  in  calculating  the  period  of  adverse 
holding  by  the  defendant,  they  should  consider  the  commence- 
ment of  this  suit  as  dating  from  the  twenty-seventh  day  of 
April,  1874.  This  charge  was  erroneous.  Counsel  for  appel- 
lees cite  in  support  of  it  the  following  act,  McClellan's  Digest, 
p.  734,  sec.  21:  "  If  in  any  action  or  suit  judgment  be  given  for 
the  plaintiff,  and  the  same  be  afterwards  reversed  by  error,  or 
a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in 
arrest  of  judgment  the  judgment  be  given  against  the  plain- 
tiff, that  he  take  nothing  by  his  plaint,  writ,  or  bill,  in  all 
such  cases  the  party  plaintiff,  his  heirs,  executors,  or  adminis- 
trators (as  the  case  shall  require),  may  commence  a  new  ac- 
tion or  suit  from  time  to  time  within  one  year  next  after  such 
judgment  reversed,  or  such  judgment  given  against  the  plain- 
tiff, and  not  after."  It  has  no  application  to  the  case  here 
presented.  The  parties  plaintiff  in  the  two  suits  are  not  the 
same.  There  was  no  judgment  for  the  plaintiff  which  was 
afterwards  reversed  on  error,  nor  a  verdict  for  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judgment,  judgment  given 
against  the  plaintiff.  So  far  as  we  are  advised,  it  was  a  vol- 
untary discontinuance  of  his  suit  by  Stephen  Weeks. 

The  court  also  charged  the  jury  that  if  they  found,  from  the 
evidence,  that  any  of  the  plaintiffs  were  married  women  or 
under  the  age  of  twenty-eight  years,  April  27,  1874,  the  date 
of  the  commencement  of  the  suit  against  such  plaintiffs,  there 
can  be  no  adverse  possession,  no  matter  how  long  the  property 
may  have  been  held  against  them,  if  you  do  not  believe  that 
this  statute  began  to  run  against  Weeks  in  his  lifetime.  Fix- 
ing the  age  at  twenty-eight  years  we  suppose  was  intended  to 
allow  seven  years  after  coming  of  age.  This  charge  was  also 
erroneous,  for  the  reasons  given  above,  to  wit,  fixing  the  time 
when  the  statute  began  to  run  from  the  27th  of  April,  1874, 
If  it  be  true,  as  defendant  below  claims,  that  he  took  adverse 
possession  of  the  land  in  1860,  in  the  lifetime  of  the  ancestor 
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of  plaintiffs,  and  through  whom  they  claim,  the  statute  began 
to  run  from  that  date  against  their  ancestor,  and  no  subse- 
quent disabilities  of  the  plaintiffs,  nonage  or  coverture,  could 
check  or  impede  it.  This  question  also  was  decided  by  the 
court  in  this  case  at  the  January  term,  1880,  and  is  also  the 
law  of  this  case. 

The  court  also  instructed  the  jury  that  if  Askew  or  Brock, 
or  either,  had  actual  or  constructive  notice  that  Jernigan  had 
sold  the  property  to  James  Weeks  prior  to  the  marshal's  sale, 
then  it  was  the  duty  of  the  purchaser  to  inquire  what  interest 
Jernigan  had  in  the  property.  This  charge  was  erroneous.  It 
was  of  no  consequence  whether  the  purchaser  at  the  marshal's 
sale  had  actual  notice  of  the  deed  from  Jernigan  to  Weeks, 
unless  it  was  shown  that  the  plaintiff  in  the  judgment  had  at 
the  time  of  the  rendition  thereof  notice  of  such  deed. 

If  the  plaintiff  in  the  judgment  when  it  was  rendered  had 
notice  of  the  deed  from  Jernigan  to  Weeks,  then  no  lien  by 
virtue  of  such  judgment  attached  to  the  land. 

The  rule  is  established  in  this  state  that  a  judgment  is  a 
lien  on  real  estate  which  has  been  conveyed  by  deed  by  the 
defendant  in  execution  prior  to  the  rendition  of  the  judgment, 
but  which  was  not  recorded,  and  of  which  the  judgment  cred- 
itor did  not  have  actual  notice  at  the  time  of  entering  such 
judgment.  If  the  judgment  creditor  had  no  notice  of  the  deed, 
either  actual  or  constructive,  his  lien  was  complete,  and  a  pur- 
chaser at  a  sale  thereunder  would  take  such  title  as  the  rec- 
ords showed  to  be  in  the  defendant  in  the  judgment,  without 
regard  to  whether  the  purchaser  had  notice  of  it  or  not.  If 
the  creditor  had  fixed  a  lien  on  the  real  estate,  its  validity 
could  not  be  impaired  by  depriving  any  person  of  the  right 
to  purchase  at  a  sale  under  it.  A  purchaser  with  notice  from 
a  purchaser  without  notice  takes  a  good  title:  See  Carr  v. 
Thomas,  18  Fla.  736;  Eld  ridge,  Dunham,  &  Co.  v.  Post,  20  Id. 
579;  see  also  Devendell  v.  Hamilton,  27  Ala.  155;  Jordan  v. 
Mead,  12  Id.  247;  Daniels  v.  Sorrels,  9  Id.  436. 

Defendant  asked  the  court  to  instruct  the  jury  that  the 
"plaintiff  must  prove  the  location  of  the  premises,  and  that 
the  lands  of  which  their  ancestor  was  seised  are  the  identical 
lands  described  in  the  declaration."  This  was  a  correct  state- 
ment of  the  law,  and  should  have  been  given. 

Defendant  also  asked  the  court  to  instruct  the  jury:  "If 
you  find,  from  the  evidence,  that  the  defendant  has  been  in 
actual  occupancy  of  a  part  of  the  premises  adversely,  and 
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under  color  or  claim  of  title,  and  that  he  and  those  holding 
and  claiming  under  him  have,  during  the  period  of  such  oc- 
cupancy, usually  improved  or  cultivated  other  portions  of  the 
land,  building  houses  and  barns,  and  planting  fruit  and  orna- 
mental trees  thereon,  the  court  charges  you  that  this,  under 
the  statute,  is  sufficient  to  establish  adverse  possession  of  the 
whole  tract."  There  was  no  error  in  refusing  this  instruction. 
The  statute  specifies  upon  what  such  claim  of  title  shall  be 
founded,  to  wit:  "Upon  a  written  instrument  as  being  a  con- 
veyance of  the  premises  in  question."  This  not  only  defines 
the  kind  of  "claim  to  title"  which  is  protected  by  the  statute, 
but  also  contemplates  that  such  instrument  should  be  a  con- 
veyance of  all  the  premises  in  question.  The  instruction  is 
based  upon  the  predicate  that  the  defendant  "  has  been  in 
possession  of  a  part  of  the  premises,  and  under  color  or  claim 
of  title."  We  can  only  infer  from  this  that  the  claim  of  title 
was  to  the  part  of  the  premises  actually  occupied.  The  de- 
fendant must  show  that  his  claim  of  title  was  founded  on  an 
instrument  in  writing  to  the  whole  of  the  premises  in  question, 
and  a  charge  which  curtails  it  would  be  erroneous. 

The  judge  charged  the  jury  that  there  must  be  no  moment 
of  time  when  such  possession  is  broken  up  or  discontinued. 
It  would  be  difficult,  if  not  impossible,  to  prescribe  in  advance 
what  lapse  of  possession  by  the  occupant  would  destroy  its 
continuity.  A  voluntary  and  intentional  abandonment  of  the 
premises  without  intention  of  returning  or  retaking  possession, 
no  matter  for  how  short  a  time,  would  be  such  a  breach  of 
continuity  of  possession  as  would  render  inoperative  the  de- 
fense of  adverse  possession.  As  to  what  is  a  continued  occu- 
pancy and  possession  must  in  a  great  degree  rest  upon  and 
be  determined  by  the  special  circumstances  of  each  case,  in 
the  determining  of  which  the  condition  of  the  property,  the 
uses  to  which  it  is  adapted  or  employed,  the  circumstances 
and  situation  of  the  possession,  and  his  intentions  in  regard 
to  it,  should  all  be  considered:  Webb  v.  Richardson,  42  Vt. 
465. 

In  the  course  of  the  trial,  the  defendant  offered  evidence  to 
show  that  the  title  to  the  property  in  suit  was  in  a  third  party, 
to  wit,  William  Travers.  The  plaintiff  objected  on  the  ground 
that  the  defendant  and  plaintiff  deraigned  their  title  from  a 
common  source,  to  wit,  from  one  Aaron  Jernigan.  We  think 
this  objection  a  good  one.  If  it  be  true,  and  as  we  have  said 
we  express  no  opinion   on   the  evidence,  that  plaintiffs  claim 
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title  through  a  deed  to  their  common  ancestor,  James  Weeks, 
from  Aaron  Jernigan,  and  the  defendant  claims  title  through 
a  purchaser  at  a  sale  of  the  property  under  a  judgment  against 
said  Jernigan,  they  claim  title  from  a  common  source.  With- 
out passing  upon  the  question  as  to  the  right  of  a  defendant 
in  an  ejectment  suit  to  set  up  an  outstanding  title  with  which 
he  does  not  connect  himself,  we  think  it  clear  that  where  both 
parties  claim  title  to  land  from  a  common  source  that  the  de- 
fendant is  estopped  from  setting  up  an  outstanding  title  with 
which  he  is  disconnected:  3  Wait's  Actions  and  Defenses,  17, 
18;  Union  Bank  v.  Manard,  51  Mo.  548.  When  both  parties 
claim  under  a  common  source  of  title,  they  mutually  admit 
the  title  in  the  person  from  whom  they  claim  to  be  good,  and 
neither  of  them  need  go  further  back  than  such  title:  52  Pa. 
St.  492;  Gantt  v.  Cowan,  27  Ala.  582;  Pollard  v.  Cocke,  19  Id. 
188. 

We  do  not  think  it  necessary  to  express  an  opinion  on  the 
question  as  to  the  admissibility  of  a  certified  copy  of  a  deed 
in  evidence.  The  constitution  lately  adopted  contains  a  pro- 
vision on  this  subject  which  will  govern  this  que'stion  at  an- 
other trial. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Heirs  —  Ejectment. — Heirs  at  law  of  deceased  persons  can  maintain 
ejectment  to  recover  possession  of  land  of  wliich  their  intestate  ancestors 
died  seised:  Murdoch  v.  Mitchell,  30  Ga.  74;  76  Am.  Dec.  409;  Hoot  v.  Mc- 
Ferrin,  37  Miss.  17;  75  Am.  Dec.  49;  see  also  monographic  note  to  Hubbard 
v.  Ricart,  23  Id.  200-203;  note  to  Easlerlinj  v.  Blythe,  56  Id.  48. 

Judgment  Liens.  — Judgments  of  the  circuit  court  of  the  United  States 
for  the  district  of  Ohio  rendered  prior  to  May,  1828,  attached  as  liens  upon 
the  lands  of  the  defendants:  Seller*  v.  Corwin,  5  Ohio,  398;  24  Am.  Dec.  301. 
Lien  of  a  judgment  extends  to  all  land  owned  by  the  judgment  debtor  within 
the  state:  Campbell  v.  Spence,  4  Ala.  543;  39  Am.  Dec.  301. 

ArrEAL  —  Law  of  the  Case. — Decision  of  the  court  upon  a  former  ap- 
peal becomes  the  law  of  the  case:  Goodman  v.  Walker,  30  Ala.  4S2;  08  Am. 
Dec.  134;  Frisby  v.  Parkhurst,  29  Md.  58;  96  Am.  Dec.  503;  City  Council  v. 
Gilmer,  33  Ala.  116;  70  Am.  Dec.  562.  And  where  a  case  is  brought  before 
the  supreme  court  a  second  time,  nothing  is  before  the  court  for  adjudication 
b\it  the  proceedings  in  the  case  subsequent  to  the  mandate:  Fortenberry  v. 
Frazier,  5  Ark.  200;  39  Am.  Dec.  373.  The  appellate  court  is  bound  to  take 
cognizance  of  its  own  decisions;  and  incases  so  intimately  associated  that  one 
is  a  necessary  incident  of  the  other,  the  decree  in  one  should  be  so  framed  as 
to  give  effect  to  the  decree  in  the  other,  and  thereby  save  litigants  unneces- 
sary costs  and  delay:  Hubbs  v.  Kaufman,  40  La.  Ann.  320.  The  appellate 
court  will  not  on  a  second  appeal  review  or  reverse  a  decision  made  on  a 
prior  appeal  of  the  same  case:  llvffner  v.  Browmcell,  75  Iowa,  341;  Adams 
County  v.  Burlinyton  etc.  R'y  Co.,  55  Id.  94.      The  correctness  of   an  opinion 
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filed  by  the  appellate  court  may  be  reviewed  upon  a  petition  for  rehearing, 
but  not  on  a  second  appeal  in  the  same  case:  Windsor  v.  Cobb,  74  Id.  709. 
An  opinion  of  the  appellate  court  determining  a  case  upon  two  distinct  and 
sufficient  grounds  is  to  be  treated,  when  cited  as  authority,  as  decisions  on 
both  questions,  not  as  dicta  on  either:  Bates  v.  Taylor,  87  Tenn.  319.  In 
cases  where  a  writ  of  error  will  lie  to  the  supreme  court  of  the  United  States, 
the  decisions  of  that  court  will  be  followed  in  preference  to  the  former  de- 
cisions of  the  appellate  state  court:  San  Benito  County  v.  Southern  Pac.  R. 
B.  Co.,  77  Cal.  518. 

Statute  of  Limitations.  — When  the  statute  of  limitations  once  begins 
to  run,  no  subsequent  disability  will  stop  it:  Faysoux  v.  Prather,  1  Nott  & 
McC.  296;  9  Am.  Dec.  691;  Buff  v.  Bull,  7  Har.  &  J.  14;  16  Am.  Dec.  290; 
Adainson  v.  Smith,  2  Mill  Const.  269;  12  Am.  Dec.  669;  Fitzhugh  v.  Ander- 
son, 2  Hen.  &  M.  289;  3  Am.  Dec.  625;  Jackson  v.  Moore,  13  Johns.  513;  7 
Am.  Dec.  398;  McCrea  v.  Purmot,  16  Wend.  460;  30  Am.  Dec.  103;  Edward 
v.  University,  1  Dev.  &  B.  Eq.  325;  30  Am.  Dec.  170;  Wenman  v.  Mohawk 
Ins.  Co.,  13  Wend.  267;  28  Am.  Dec.  464;  Nicks  v.  Martindale,  Harp.  135; 
18  Am.  Dec.  647;  Smilie  v.  Bijle,  2  Pa.  St.  52;  44  Am.  Dec.  156;  Steven- 
son v.  McBeai-y,  12  Smedes  &  M.  9;  51  Am.  Dec.  102;  Bensell  v.  Chancellor, 
5  VVhart.  371;  34  Am.  Dec.  561;  Dugan  v.  Gettings,  3  Gill,  138;  43  Am.  Dec. 
306;  Kistler  v.  Hereth,  75  Ind.  177;  39  Am.  Rep.  131;  Cozzens  v.  Farnam,  30 
Ohio  St.  491;  27  Am.  Rep.  470;  Piper  v.  Hoard,  107  N.  Y.  67;  1  Am.  St 
Rep.  785,  and  note  7S9. 

Purchasers  with  Notice  from  purchasers  without  notice  take  good  title: 
See  cases  cited  in  the  principal  case. 

Adverse  Possession.  — To  render  possession  adverse,  it  must  not  only 
be  actual,  but  also  visible,  continuous,  notorious,  distinct,  and  hostile,  and 
of  such  a  character  as  to  unmistakably  indicate  an  assertion  of  claim  of  exclu- 
sive ownership  by  the  occupant:  Eeans  v.  Templeton,  69  Tex.  375;  5  Am.  St. 
Rep.  71,  and  note  74;  Colvin  v.  Republican  Valley  etc.  Co.,  23  Neb.  75;  8  Am. 
St.  Rep.  114,  and  note  118;  Woods  v.  Montevallo  etc.  Co.,  84  Ala.  560;  5  Am. 
St.  Rep.  393;  Cook  v.  Clinton,  64  Mich.  309;  8  Am.  St.  Rep.  816,  and  note 
821;  Illinois  etc.  B.  B.  Co.  v.  HougJdon,  126  111.  233;  9  Am.  St.  Rep.  581,  and 
note  586;  compare  Mills  v.  Penny,  74  Iowa,  172;  7  Am.  St.  Rep.  474,  and 
note  475;  note  to  Tex  v.  PJlug,  8  Am.  St.  Rep.  233.  The  possession  must  be 
under  claim  or  under  color  of  title  inconsistent  with  the  claim  or  title  of  the 
true  owner;  but  it  need  not  be  under  a  rightful  claim,  nor  even  under  a  mu- 
niment of  title:  Illinois  etc.  R.  B.  Co.  v.  Houghton,  supra.  Naked  possession, 
unaccompanied  with  any  claim  of  right,  does  not  constitute  a  bar,  but  inures 
to  the  benefit  of  the  real  owner:  Colvin  v.  Bepublican  Valley  etc.  Co.,  supi-a. 
When  one  enters  upon  land  under  color  of  title  and  with  claim  of  ownership, 
any  acts  of  user  which  are  continuous,  and  indicate  unequivocally  to  the 
neighborhood  in  which  the  land  is  situated  that  it  is  appropriated  exclusively 
to  his  individual  use  and  ownership,  are  sufficient  to  render  the  possession 
adverse:  Murray  v.  Hudson,  65  Mich.  670.  Adverse  possession  must  not 
only  be  exclusive  and  uninterrupted,  but  also  hostile  to  any  other  use  or 
possession:  Husto-i  v.  Bybee,  17  Or.  140.  To  make  a  case  of  adverse  posses- 
sion which  will  be  recognized  as  equivalent  to  title,  it  must  have  been  con- 
tinued for  the  statutory  period  under  the  original  hostile  entry;  and  each 
succeeding  occupant  must  show  title  under  his  predecessor,  and  his  posses- 
sion be  referable  to  such  entry:  Witt  v.  St.  Paul  etc.  B'y  Co.,  38  Minn.  122. 
Actual,  exclusive  occupancy  or  use  of  realty,  evidenced  by  inclosure,  is  but 
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prima  facie  evidence  of  adverse  possession;  and  whether  it  is  really  adverse 
possession  depends  upon  the  intention  with  which  the  occupant  took  his  pos- 
session: Haffendor/cr  v.  Oault,  84  Ky.  124;  see  also  Perry  v.  Burton,  126  I1L 
399;  Price  v.  Town  of  Breckenridye,  92  Mo.  378. 

Advkkse  Possession. —  The  question  of  adverse  possession  is  one  for  the 
jury,  in  view  of  all  the  circumstances  in  evidence,  and  it  would  be  error  to 
withdraw  it  from  their  consideration:  Woods  v.  MonlevaUo  etc.  Co.,  84  Ala. 
560;  5  Am.  St.  Rep.  393;  Hacker  v.  Horlemus,  69  Wis.  280. 

Advkkse  Possession  —  Possession  of  a  Part  only  of  a  Whole  Tract.  — 
Possession  of  a  part  of  a  tract  under  a  claim  of  the  whole,  by  one  having  a 
deed  to  the  whole,  no  other  party  being  in  possession,  extends  the  possession 
of  the  part  to  the  possession  of  the  whole:  Russell  v.  Harris,  38  Cal.  426;  99 
Am.  Dec.  421,  and  note;  see  full  and  extended  note  on  the  actual  possession 
of  a  part  ordy  of  a  whole  tract  as  affecting  title  by  adverse  possession  to  the 
whole,  Taylor  v.  Buckner,  12  Id.  357-359;  compare  Heavner  v.  Morgan,  30 
W.  Va.  335;  8  Am.  St.  Rep.  55. 

Estoppel.  —  When  both  parties  claim  title  under  the  same  person,  neither 
of  them  can  deny  his  right,  and  as  between  them,  the  elder  is  the  better 
title,  and  must  prevail;  hence  the  estoppel  of  the  grantor  to  deny  hi3  gran- 
tee's title,  arising  from  his  deed,  extends  to  all  persons  claiming  from  or 
under  the  grantor  by  subsequently  acquired  title,  whether  by  deed  or  other- 
wise: Scliwallback  v.  Chicago  etc.  B'y  Co.,  69  Wis.  292;  2  Am.  St.  Rep.  740, 
and  note  744. 


State  ex  rel.  Lilienthal  v.  Deane. 

[23  Florida,  121. J 
Election  —  Scratched  Ballot  —  Mandamus.  —  Where  there  is  enough  on 
the  face  of  the  ballot  to  call  for  the  exercise  of  judgment  by  the  election 
inspectors  as  to  whether  it  was  "scratched,"  and  they,  so  exercising 
their  judgment,  decide  that  it  is  "  scratched,"  and  should  not  be  counted, 
such  decision  cannot  be  reviewed  or  controlled  by  mandamus. 

W.  R.  Yates,  George  Wheaton  Deans,  and  William  Scott,  for 
the  relator. 

Charles  Swayne,  for  the  respondents. 

Raney,  J.  This  court,  in  the  exercise  of  its  original  jurip- 
diction,  issued  an  alternative  writ  of  mandamus  to  the  re- 
spondents, the  three  inspectors  at  an  election  lately  held  in 
the  city  of  Sanford  for  the  office  of  mayor  and  other  municipal 
offices.  The  issue  presented  hy  the  pleadings,  including  the 
returns  of  two  of  the  inspectors  and  the  traverse  thereof,  ie 
whether  or  not  the  name  of  Henry  L.  Lilienthal,  the  relator, 
who  was  one  of  the  two  candidates  for  mayor,  was,  as  it 
appeared  upon  one  of  the  ballots  voted  at  such  election, 
"scratched."  The  respondents,  Deane  and  Whiteman,  say 
in  their  returns  that  it  was  scratched,  and  in  the  exercise  of 
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their  judgment  as  to  whether  it  was  or  not,  they  decided  that 
it  was,  and  refused  to  count  it  as  a  vote  for  relator.  The  other 
inspector  files  a  separate  return,  to  the  effect  that  he  was  in 
favor  of  counting  the  ballot.  Two  of  the  inspectors,  being  in- 
troduced as  witnesses,  identified  the  ballot  in  question,  which 
was  also  put  in  evidence.  There  appear  upon  its  face,  across 
the  name  of  the  relator,  several  pencil  marks  or  lines,  which, 
though  dim,  are  plainly  visible,  and  there  are  two  small  holes 
in  the  ballot,  one  through  the  first  or  given  name,  and  the 
other  in  or  just  under  the  surname,  and  both  seemingly  made 
with  the  pencil  in  making  the  marks  or  lines  referred  to. 
Whether  or  not  it  was  the  purpose  of  the  person  who  cast  this 
ballot  to  vote  for  the  relator  is  not  necessary  for  us  to  decide. 
There  is  enough  upon  the  face  of  the  ballot  to  call  for  the  ex- 
ercise of  judgment  by  the  inspectors  upon  this  point,  and  ex- 
ercising, as  under  the  circumstances  they  had  the  right  to  do, 
their  judgment  as  to  whether  the  ballot  should  or  should  not 
be  counted  by  them  for  the  relator,  they  have  decided  that  it 
should  not  be,  or  in  other  words,  they  have  held  it  to  be  "a 
scratched  ballot"  in  so  far  as  the  election  for  mayor  was  con- 
cerned, and  have  refused  to  count  it.  In  this,  proceeding,  we 
cannot  control  their  discretion  or  judgment,  or  substitute  ours 
for  theirs:  High  on  Extraordinary  Legal  Remedies,  sees.  24, 
34;  42. 

The  judgment  will  be,  that  the  respondents  go  without  day, 
and  that  they  recover  their  costs:  High  on  Extraordinary 
Legal  Remedies,  sec.  526;  State  ex  rel.  Edwards  v.  County 
Commissioners  Sumter  County,  22  Fla.  370. 

It  will  be  so  ordered.  

Elections.  —  The  duties  of  election  boards  being  merely  ministerial,  their 
omissions  or  mistakes  can  have  no  controlling  influence  on  the  election:  Peo- 
ple v.    Van  Cleve,  1  Mich.  362;  53  Am.  Dec.  69. 

Mandamus. — Public  officers  charged  with  specific  ministerial  duties  in 
elections  may  be  compelled  by  mandamus  to  perform  such  duties:  State  ex 
rel.  v.  Houston,  40  La.  Ann.  393;  8  Am.  St.  Rep.  532.  Compare  Wood  r, 
Strother,  76  Cal.  545;  9  Am.  St.  Rep.  249,  and  note  257,  258. 
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Williams  v.  McFadden. 

[23  Florida,  143.] 

Vendor  and  Vendee.  —  Misrepresentations  made  by  the  vendor  as  to  a 
material  fact,  knowing  at  the  time  that  it  was  false,  and  upon  which  the 
vendee  relies,  are  actionable. 

Vendor  and  Vendee. — Misrepresentations  made  by  the  vendor  which 
are  tantamount  to  an  estimate  or  opinion,  such  as  value,  condition, 
character,  adaptability  to  certain  uses,  or  the  like,  are  not  actionable,  un- 
less the  seller  resorts  to  some  fraudulent  means  to  prevent  the  purchaser 
from  examining  the  property. 

Vendor  and  Vendee  —  False  Representations  —  Pleading. — In  an  ac- 
tion for  dam  iges  for  false  representations  by  a  vendor,  the  vendee  must 
allege  that  such  representations  were  material,  made  with  knowledge 
that  they  were  false,  and  that  he  relied  upon  and  was  misled  by  them. 

Vendor  and  Vendee. — Rule  of  Damages  for  False  Representations 
in  the  sale  of  land  is  the  difference  between  its  actual  value,  and  its 
value  if  the  alleged  facts  regarding  it  had  been  true. 

Vendor  and  Vendee  —  Misrepresentations.  — The  fact  that  the  vendee 
took  possession  of  the  land,  and  had  other  transactions  with  the  vendor 
without  expressing  dissatisfaction,  does  not  estop  him  from  bringing  an 
action  for  false  representations  made  by  the  vendor  in  the  sale  of  the 
land. 

Vendor  and  Vendee — False  Representations  —  Evidence. — Where 
the  vendor  has  made  a  written  description  of  land  and  placed  it  in  the 
hands  of  his  agent,  and  referred  the  vendee  to  it  as  a  correct  description 
of  the  property  before  the  sale,  such  writing  is  admissible  in  evidence  as 
a  representation  a3  to  the  land. 

Vendor  and  Vendee  —  False  Representations.  —  Where  a  vendor  makes 
false  representations  concerning  land  sold,  believing  them  to  be  true,  he 
cannot  be  held  responsible  in  an  action  on  the  case  for  deceit. 

Vendor  and  Vendee  —  False  Representations  Question  for  Jury. — 
The  fact  of  the  knowledge  of  the  vendor  as  to  the  truth  or  falsity  of  his 
representations  in  the  sale  of  land  is  for  the  jury. 

Taylor  and  Sanchez,  for  the  appellant. 

J.  /.  and  S.  Y.  Finley,  for  the  appellee. 

The  Chief  Justice.  The  appellee  sued  the  appellant  in 
an  action  on  the  case  upon  the  following  facts  as  alleged  in  the 
declaration:  The  defendant,  Williams,  was  the  owner  of  a  farm 
in  the  state  of  Florida.  The  appellee,  McFadden,  was  the 
owner  of  a  farm  in  the  state  of  Kentucky;  Williams  had  seen 
and  examined  the  farm  of  McFadden  in  Kentucky;  McFad- 
den had  never  seen  the  farm  of  Williams;  Williams  made  a 
description  of  his  farm  in  writing,  and  placed  it  in  the  hands 
of  his  agent,  and  referred  McFadden  to  it  as  a  correct  descrip- 
tion of  the  property.     The  description  is  as  follows:  "  Pooser 

farm Forty    acres    land,    thirty  acres    in    cultivation; 

dwelling-house  with  six  rooms  and  four  (4)  fire-places;  house 
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thoroughly  finished  and  in  good  condition.  Barn,  stables,  etc., 
complete  and  ample  for  general  purposes  in  Florida;  about 
one  hundred  orange-trees  in  bearing  in  the  yard  around  the 
dwelling;  grape-fruit  and  bananas  in  full  bearing;  lemons, 
citrons,  pecans,  pomegranates,  peach  and  apple  trees  growing 
upon  the  place,  some  bearing  and  others  to  bear;  about  five 
hundred  young  orange-trees  in  nursery  from  two  to  six  years 
old,  ready  to  be  put  in  ground;  two  fine  springs  of  good  water 
in  the  field;  good  well  in  yard;  projected  railroad  line  runs 
through  horse-lot.  Quality  of  land  good,  oak  and  hickory,  pro- 
duces fifteen  bushels  corn  and  five  hundred  pounds  sea-island 
cotton  to  the  acre  without  the  use  of  fertilizers.  This  yield 
could  be  doubled  by  the  liberal  use  of  fertilizers.  One  mile 
from  church  and  two  miles  from  school;  location  healthy  and 
society  good."  The  declaration  alleges  that,  believing  the 
statements  therein  contained  to  be  true,  he  made  an  exchange 
of  his  farm  in  Kentucky  for  defendant's  farm  in  Florida,  re- 
ceiving at  the  time  from  defendant  five  hundred  dollars,  which 
was  the  agreed  difference  of  value  of  the  two  places.  The 
declaration  alleges  that  defendant  knowingly  and  willfully 
misrepresented  and  misdescribed  said  Florida  land;  that 
said  representations  were  untrue  "  in  respect  to  the  number 
and  character  of  the  orange-trees,  and  in  regard  to  the  dwell- 
ing-house, and  in  regard  to  the  character  of  the  land."  The 
defendant  demurred  to  the  declaration.  We  think  the  de- 
murrer should  have  been  sustained. 

In  the  case  of  Parker  v.  Moulton,  114  Mass.  99,  19  Am.  Rep. 
315,  the  court  says:  "The  cause  of  action  thus  set  forth  must 
be  treated  as  an  action  on  the  case  for  deceit  founded  upon 
false  affirmations  respecting  real  estate  of  which  the  defend- 
ant was  the  seller.  The  affirmations  here  set  forth,  as  between 
buyer  and  seller,  it  has  been  repeatedly  decided,  will  not  sup- 
port an  action,  although  the  defendant  knew  them  to  be  false 
when  made.  They  concern  the  value  of  the  land  or  its  condi- 
tion and  adaptation  to  particular  uses,  which  are  only  matters 
of  opinion  and  estimate,  as  to  which  men  may  differ.  To 
6uch  representations  the  maxim  caveat  emptor  applies.  The 
buyer  is  not  excused  from  an  examination,  unless  he  he 
fraudulently  induced  to  forbear  inquiries  which  he  would 
otherwise  have  made.  If  fraud  of  this  latter  description  is 
relied  on  as  an  additional  ground  of  action,  it  must  be  specifi- 
cally set  forth  in  the  declaration,  and  cannot  be  charged  in 
general  terms  only";  citing  Gordon  v.  Parmelee,  2  Allen,  212; 
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Brown  v.  Castles,  11  Cush.  348;  Vesey  v.  Daton,  3  Allen,  380. 
In  the  case  of  Gordon  v.  Parmelee,  supra,  the  court  says:  "The 
alleged  false  statements  concerning  the  productiveness  of  the 
land  and  its  capacity  to  furnish  support  for  cattle  constituted 
no  defense  to  the  notes.  They  fall  within  that  class  of  affirma- 
tions which,  although  known  by  the  party  making  them  to  be 
false,  do  not,  as  between  vendor  and  vendee,  afford  any  ground 
for  a  claim  of  damages,  either  in  an  action  on  the  case  for 
deceit,  or  by  way  of  recoupment  in  a  suit  to  recover  the  pur- 
chase-money. They  come  within  the  principle  embodied  in 
the  maxim  of  the  civil  law,  Simplex  commendatio  non  obligat. 
Assertions  concerning  the  value  of  property  which  is  the  sub- 
ject of  a  contract  of  sale,  or  in  regard  to  its  qualities  and 
characteristics,  are  the  usual  and  ordinary  means  adopted  by 
sellers  to  obtain  a  high  price,  and  are  always  understood  as 
affording  to  buyers  no  ground  for  omitting  to  make  inquiries 
for  the  purpose  of  ascertaining  the  real  condition  of  the  prop- 
erty. Affirmations  concerning  the  value  of  land,  or  its  adap- 
tation to  a  particular  mode  of  culture,  or  the  capacity  of  the 
soil  to  produce  crops  or  support  cattle,  are,  after  all,  only  ex- 
pressions of  opinion  or  estimates  founded  on  judgment,  about 
which  honest  men  might  well  differ  materially.  Although 
they  might  turn  out  to  be  erroneous  or  false,  they  furnish  no 
evidence  of  any  fraudulent  intent.  They  relate  to  matters 
which  are  not  peculiarly  within  the  knowledge  of  the  vendor, 
and  do  not  involve  any  inquiry  into  facts  which  third  persons 
might  be  unwilling  to  disclose.  They  are,  strictly  speaking, 
gratis  dicta.  The  vendee  cannot  safely  place  any  confidence 
in  them;  and  if  he  does,  he  cannot  make  use  of  his  own  want 
of  vigilance  and  care  in  omitting  to  ascertain  whether  they 
were  true  or  false  as  the  basis  of  his  claim  for  damages  in 
reduction  of  the  amount  which  he  agreed  to  pay  for  the  prop- 
erty." 

"To  entitle  a  party  to  maintain  an  action  for  deceit  by 
means  of  false  representations,  he  must,  among  other  things, 
show  that  the  defendant  made  false  and  fraudulent  assertions 
in  regard  to  some  fact  or  facts  material  to  the  transaction  in 
which  he  was  defrauded,  by  means  of  which  he  was  induced 
to  enter  into  it.  The  misrepresentation  must  relate  to  alleged 
facts,  or  to  the  condition  of  things  as  then  existent,  it  is 
not  every  misrepresentation  relating  to  the  subject-matter  of 
the  contract  which  will  render  it  void  or  enable  the  aggrieved 
part}7  to  maintain  an  action  for  deceit.     It  must  be  as  to  mat- 
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ters  of  fact  substantially  affecting  his  interests,  not  as  to 
matters  of  opinion,  judgment,  probability,  or  expectation": 
3  Sutherland  on  Damages,  484,  485;  Long  v.  Woodman,  58 
Me.  49. 

The  law,  we  think,  is  correctly  stated  in  the  cases  cited 
above.  A  misrepresentation  made  by  a  seller  as  to  a  material 
fact,  knowing  at  the  time  that  it  was  untrue,  upon  which  the 
purchaser  relies,  is  actionable.  A  statement  made  by  the 
vendor  which  is  tantamount  to  an  estimate  or  opinion,  such 
as  value,  condition,  character,  adaptability  to  certain  uses, 
is  not  actionable,  unless  the  seller  resorts  to  some  fraud- 
ulent means  to  prevent  the  purchaser  from  examining  the 
property.  We  have  examined  the  various  cases  in  the  brief 
of  the  appellee,  some  of  which  decide  that  where  representa- 
tions are  made  by  the  seller  as  to  matter  of  opinion  of  prop- 
erty which  is  situated  in  another  state  hundreds  of  miles 
away,  and  of  which  a  personal  examination  by  the  purchaser 
would  be  inconvenient  and  expensive,  are  exceptions  to  the 
last  rule,  the  courts  holding  that  under  such  circumstances 
the  purchaser  was  guilty  of  no  negligence  in  not  examining  the 
land,  and  relying  on  the  statements  of  the  seller.  These  are 
mostly  recent  cases,  and  limit  the  application  of  the  doctrine 
of  caveat  emptor  to  transactions  where  the  examination  of  the 
land  would  suit  the  convenience  of  the  purchaser,  and  was 
not  attended  with  expense.  This  salutary  rule  cannot,  in  our 
judgment,  be  abridged  in  such  a  manner  without  a  violation 
of  old  and  well-established  principles  of  law.  Some  of  the 
other  cases  cited  by  appellee  very  plainly  lose  sight  of  the  dis- 
tinction between  statements  of  fact  and  mere  opinions.  When 
a  seller  asserts  the  existence  of  a  fact,  there  is  no  room  for  the 
exercise  of  judgment,  observation  and  memory  being  the  only 
faculties  employed.  A  misstatement  by  him  can  be  easily 
detected.  The  law  permits  a  purchaser  to  rely  on  such 
statements,  for  the  reason  that  the  existence  or  non-exist- 
ence of  the  alleged  facts,  being  easily  susceptible  of  proof,  fur- 
nish a  test  of  the  good  faith  of  the  seller.  On  the  contrary, 
human  opinion  is  so  various  and  discordant,  and  what  it  really 
is  is  so  dillicult  of  proof,  that  the  law  permits  great  latitude  of 
statements  which  are  properly  traceable  to  it.  We  do  not 
mean  to  say  that  there  are  not  statements  professedly  of  opin- 
ion as  to  the  number  of  certain  things  sold,  which,  when  grossly 
erroneous,  would  repel  the  conclusion  that  it  was  a  matter  of 
opinion,  and   would  amount  to  a  statement  of  fact.     The  rep- 
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resentationB  which  plaintiff  alleges  to  be  untrue  are:  1.  "As  to 
the  number  and  character  of  the  orange-trees."  This  is  not 
sufficiently  definite.  If  the  plaintiff  claims  that  the  number 
of  orange-trees  in  the  first  description  of  orange-trees  in  the 
advertisement  was  so  small  in  comparison  with  the  number 
alleged  by  defendant  that  it  was  plain  that  the  defendant  was 
making  a  gross  misstatement  of  a  fact,  and  that  it  was  impos- 
sible for  him  to  have  entertained  the  opinion  as  to  the  num- 
ber, the  declaration  should  have  stated  the  exact  number. 
Again,  the  allegation  as  to  the  "character  of  the  orange-trees.'* 
This,  as  stated,  would  be  matter  of  opinion.  If  the  plaintiff 
meant  that  they  were  not  "  bearing  trees,"  he  should  have  so 
alleged.  The  assertion  that  a  tree  is  bearing  is  an  assertion 
of  fact.  The  remaining  allegations,  "  in  regard  to  the  dwell- 
ing-house," and  in  regard  to  the  "character  of  the  land,"  are 
extremely  vague,  and  do  not  show  that  the  alleged  untrue 
representations  as  to  them  were  representations  of  fact.  As 
the  case  must  be  reversed,  we  think  it  not  improper  to  express 
our  views  as  to  those  questions  which  may  arise  in  another 
trial. 

We  think  the  true  rule  of  damages  in  case  of  a  verdict  for 
plaintiff  is  the  difference  between  the  actual  value  of  the 
Pooser  place,  and  its  value  if  the  alleged  facts  regarding  it 
had  been  true.  The  defendant  is  to  make  good  his  repre- 
sentations of  fact  as  though  he  had  given  a  warranty  to  that 
effect:  3  Sutherland  on  Damages,  589;  Benton  v.  Pratt,  2 
Wend.  385;  20  Am.  Dec.  623.  This  rule  makes  the  re- 
covery exactly  commensurate  with  the  injury:  3  Sutherland 
on  Damages,  590.  The  fact  that  the  plaintiff  took  posses- 
sion of  the  land,  and  had  other  transactions  with  the  defendant 
without  expressing  dissatisfaction,  does  not  estop  him  from 
bringing  an  action  for  deceit.  When  the  vendee  in  a  sale 
vitiated  by  fraud  affirms  the  contract,  he  is  not  left  without 
remedy,  for  he  may  still  have  recourse  to  an  action  on  the 
ease  for  deceit,  and  recover  damages  for  whatever  loss  he  may 
have  sustained  from  being  led  into  a  disadvantageous  pur- 
chase by  willful  misstatements  of  the  vendor:  Harrington  v. 
Stratton,  22  Pick.  510;  1  Smith's  Lead.  Cas.  253. 

The  paper  introduced  in  evidence  above  quoted  as  to  the 
Pooser  place,  if  the  defendant  had  referred  plaintiff  to  it  as  a 
correct  description  of  the  land,  was  properly  admitted. 

The  gist  of  the  action  for  deceit  is.  that  the  defendant  made 
false  representations,  knowing  them  to  be  untrue.    It  naturally 
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follows  that  if  the  representations,  though  false,  were  believed 
to  be  true  by  the  vendor,  that  he  could  not  be  held  responsible 
in  this  form  of  action.  The  fact  of  knowledge  of  the  defend- 
ant as  to  the  truth  or  falsity  of  his  representations  is  for  the 
jury:  Manes  v.  Kenyon,  18  Ga.  291;  Ormrod  v.  Huth,  14  Mees. 
&  W.  651. 

The  judgment  is  reversed,  with  leave  to  the  plaintiff  to 
amend  his  declaration.  

Vendor  and  Vendee.  —  Evidence  of  fraud  should  be  submitted  to  the 
jury,  if  from  it  the  jury  can  properly  find  the  question  for  the  party  on  whom 
the  burden  of  proof  rests;  but  if  not,  it  should  be  withdrawn  from  the  jury: 
Cover  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552;  Simar  v.  Canaday, 
53  N.  Y.  298;  13  Am.  Rep.  523;  Kuykendall  v.  McDonald,  15  Mo.  416;  57 
Am.  Dec.  212;  Briscoe  v.  Bronaug/i,  I  Tex.  326;  46  Am.  Dec.  108;  Billings  v. 
Billings,  2  (Jul.  107;  56  Am.  Dee.  319;  Anderson  v.  Burnett,  5  How.  (Miss.) 
165;  35  Am.  Dec.  425;  Mc Michael  v.  McDermott,  17  Pa.  St.  353;  55  Am.  Deo. 
5G0;  Drinkard  v.  Ingram,  21  Tex.  650;  73  Am.  Dec.  250;  Burch  v.  Smith,  15 
Tex.  219;  65  Am.  Dec.  154;  Linn  v.  Wright,  18  Tex.  317;  70  Am.  Dec.  2S2; 
Davis  v.  Scott,  22  Neb.  154;  but  see  the  following  cases  a3  to  when  fraud  is 
question  of  law  for  the  court:  Jessup  v.  Johnston,  3  Jones,  335;  67  Am.  Dec. 
243;  Dodd  v.  McCraw,  8  Ark.  83;  46  Am.  Dec.  301;  Pettibone  v.  Stevens,  15 
Conn.  19;  3S  Am.  Dec.  57. 

False  Representations  Which  will  Vitiate  or  Avoid  a  Contract: 
See  note  to  Adams  v.  Schiffer,  7  Am.  St.  Rep.  216;  Chatham  F.  Co.  v.  Moffat, 
147  Mass.  403;  9  Am.  St.  Rep.  727,  and  note  730;  Atwood  v.  Chapman,  68 
Me.  38;  28  Am.  Rep.  5;  Frenzel  v.  Miller,  37  Ind.  1;  10  Am.  Rep.  62;  Oris- 
wold  v.  Sabin,  51  N.  H.  167;  12  Am.  Rep.  76;  Ellis  v.  Andrews,  56  N.  Y.  S3; 
15  Am.  Rep.  379,  and  note  3S2;  Marshall  v.  Buchanan,  35  Cal.  264;  95  Am. 
Dec.  95;  Mitchsll  v.  Deeds,  49  111.  416;  95  Am.  Dec.  621;  Jenkins  v.  Long,  19 
Ind.  28;  SI  Am.  Dec.  374;  Campbell  v.  Hillman.  15  B.  Mon.  50S;  61  Am. 
Dec.  195;  Fulton  v.  Hood,  34  Pa.  St.  365;  75  Am.  Dec.  664;  Jackson  v.  Stock- 
bridge,  29  Tex.  391;  94  Am.  Dec.  290;  Alvarez  \.  Brannan,  7  Cal.  503;  68 
Am.  Dec.  274;  Woolruffv.  Garner,  27  Ind.  4;  89  Am.  Dec.  477;  McCallx. 
Dark,  56  Pa.  St.  431;  94  Am.  Dec.  92;  Converse  v.  Blumrieh,  14  Mich.  109; 
90  Am.  Dec.  230;  Mitchell  v.  Zimmerman,  4  Tex.  75;  51  Am.  Dec.  717;  Juzan 
v.  Toulmin,  9  Ala.  662;  44  Am.  Dec.  448;  Cartiorightv.  Carpenter,  7  How.  328; 
40  Am.  Dec.  606;  Tyson  v.  Passmore,  2  Pa.  St.  122;  44  Am.  Dec.  1S1;  LoMell 
v.  Biker,  1  Met.  193;  35  Am.  Dec.  358;  Munroe  v.  Pritchett,  16  Ala.  7S5;  50 
Am.  Dec.  203;  Snyder  v.  Findley,  1  N.  J.  L.  78;  1  Am.  Dec.  193;  East  v. 
Matheny,  1  A.  K.  Marsh.  192;  10  Am.  Dec.  721;  Waters  v.  Mattingly,  1  Bibb, 
214;  4  Am.  Dec.  631;  Culver  v.  Avery,  7  Wend.  3S0;  22  Am.  Dec.  5S6;  Shack- 
elford v.  Handle//,  1  A.  K.  Marsh.  496;  10  Am.  Dec.  753;  note  to  Gant  v. 
Huasucker,  55  Id.  411-415;  note  to  McArthur  v.  Johnson,  93  Id.  596-59S; 
Aultman  v.  Yark,  71  Tex.  261;  Grielv.  Lomax,  86  Ala.  132;  Craig  v.  Ham- 
ilton, 118  Ind.  565;  Brackett  v.  Grisioold,  112  N.  Y.  454;  Ramsey  v.  Wallace, 
100  N.  C.  75. 

Fraud — False  Representations  Which  will  not  Vitiate  nor  Avoid 
A  Contract:  Clu-ysler  v.  Canaday,  90  N.  Y.  272;  43  Am.  Rep.  166;  Graffen- 
»tein  v.  Epstein,  23  Kan.  443;  33  Am.  Rep.  171;  Mamloc':  v.  Fairbanks,  46 
Wis.  415;  32  Am.  Rep.  716;  Poland  v.  Bro  vneli,  131  Mass.  138;  41  Am.  Deo, 
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215;  Holhrookv.  Connor,  60  Me.  578;  11  Am.  Rep.  212,  anil  note  218;  Smith 
v.  Mariner,  5  Wis.  551;  6S  Am.  Dec.  73;  McOar  v.  Williams,  26  Ala.  469;  62 
Am.  Dec.  739;  Fulton  v.  Hood,  34  Pa.  St.  365;  75  Am.  Dec.  664;  Bell  v. 
Bycrson,  11  Iowa,  233;  77  Am.  Dec.  142;  Silver  v.  Frazier,  3  Allen,  382;  81 
Am.  Dec.  662;  Miller  v.  Howell,  1  Scam.  499;  32  Am.  Dec.  36;  Tryon  v. 
Whitmarsh,  1  Met.  1;  35  Am.  Dee.  339;  Anderson  v.  Burnett,  5  How.  (Miss.) 
165;  35  Am.  Dec.  425. 

False  Representations  —  Pleading:  See  note  to  Huston  v.  Williams,  25 
Am.  Dec.  95,  96.  False  representations  as  to  the  condition,  situation,  and 
value  of  real  estate,  knowingly  made  l>y  the  vendor  to  the  purchaser,  are  not 
actionable,  unless  the  purchaser  has  been  fraudulently  induced  to  forbear  in- 
quiry as  to  their  truth;  and  in  such  case,  the  means  by  which  he  has  been 
thus  induced  to  forbear  inquiry  must  be  specifically  set  forth  in  the  declara- 
tion: Parker  v.  Moulion,  14  Mass.  99;  19  Am.  Rep.  315;  Ellis  v.  Andrews,  56 
N.  Y.  83;  15  Am.  Rep.  379.  Fraud  must  be  specially  pleaded  under  code 
practice:  Clcjp  v.  Cedar  County,  5  Iowa,  15;  68  Am.  Dee.  678;  Goodrich  v. 
Reynolds,  31  111.  490;  83  Am.  Dec.  240;  Keller  v.  Johnson,  11  Ind.  337;  71 
Am.  Dec.  355;  Tift  v.  Harden,  22  Ga.  623;  68  Am.  Dec.  512;  Bartholomew  v. 
Bentley,  15  Ohio,  659;  45  Am.  Dec.  596.  A  general  allegation  that  a  sealed 
instrument  was  obtained  by  fraud  is  not  sufficient;  the  fraud  must  be  set 
out:  Connor  v.  Dundee  Chemical  Works,  50  N.  J.  L.  257.  Whoever  sets  up 
fraud  as  a  cause  of  action  must  do  more  than  allege  such  fraud  in  general 
terms;  he  must  set  out  the  specific  facts  which  constitute  the  alleged  fraud: 
Kerr  v.  Stenvni,  72  Iowa,  241. 

Vendor  and  Vendee  —  Fraudulent  Representations  —  Measure  or 
Damages. — The  measure  of  damages  for  fraudulent  representations  that 
vendor's  title  to  slaves  was  absolute,  when  it  was  but  a  life  estate,  is  the  dif- 
ference in  the  value  of  the  two  estates  at  the  time  of  the  sale:  Campbell  v. 
Hillman,  15  B.  Mon.  508;  61  Am.  Dec.  195.  In  an  action  by  an  administra- 
tor to  recover  the  value  of  personalty  obtained  by  the  defendant  under  a 
fraudulent  contract  with  plaintiff's  insane  intestato,  the  measure  of  recovery 
is  the  loss  actually  sustained,  namely,  the  value  of  the  property  less  the  con- 
sideration paid  and  retained:  Johnson  v.  Culver,  116  Ind.  278. 


Griffin  v.  Fries. 

[-3  Florida,  173.] 

Pleading  and  Practice  —  Cross-bill.  —  Where  in  a  suit  in  equity  defend- 
ant files  a  cross-bill  praying  affirmative  relief,  such  cross-bill  depends  on 
the  original  suit,  and  can  only  be  sustained  on  matters  growing  out  of 
and  germane  to  it,  and  such  bill  must  seek  equitable  relief. 

Pleading  and  Practice  —  Crossbill. — Where  in  an  ejectment  suit  the 
plaintiff  files  a  bill  to  enjoin  defendant  from  cutting  and  removing  tim- 
ber from  the  land  in  dispute,  and  defendant,  answering,  denies  plaintiff's 
title,  and  alleges  title  in  himself,  he  may,  at  the  same  time,  file  a  cross- 
bill to  enjoin  plaintiff  from  prosecuting  the  ejectment  suit,  provided 
equitable  relief  is  sought  by  the  cross-bill,  and  the  facts  justify  such 
relief. 

Ejectment  —  Lost  Deed  —  Cross-bill.  —  Where  in  ejectment  defendant 
files  his  cross-bill  praying  that  plaintiff  be  enjoined  from  further  prose- 
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cuting  hia  ejectment  suit,  on  the  simple  allegation  that  a  deed  which  is 
a  link  in  his  chain  of  title  is  lost,  and  not  asking  for  the  re-establish- 
ment of  such  deed,  the  bill  is  without  equity  and  demurrable. 
Equitable  Jurisdiction  to  Restore  Unrecorded  Lost  Deed.  —  While 
a  court  of  law  can  afford  relief  in  case  of  an  unrecorded  lost  deed,  by 
permitting  the  party  claiming  under  it  to  prove  its  contents  in  a  suit 
then  pending  before  it,  still  law  cannot  afford  adequate  relief  from  dan- 
gers that  may  arise  from  subsequent  purchasers  and  judgment  creditors 
without  actual  notice,  while  equity  alone  is  capable  of  affording  present 
relief  and  establishing  safe-guards  against  future  exigencies;  and,  hav- 
ing entertained  jurisdiction  for  this  purpose,  it  will,  in  suitable  cases, 
retain  it,  and  make  a  final  adjudication  between  the  parties. 

Fleming  and  Daniel,  for  the  appellant. 

Dorjgett  and  Buckman,  for  the  appellee. 

The  Chief  Justice.  The  appellee,  Alexander  P.  Fries, 
brought  a  suit  in  ejectment  against  the  appellant,  George  B. 
Griffin,  for  the  possession  of  a  tract  of  land  in  the  county  of 
Duval.  While  said  suit  was  pending,  Fries  filed  a  bill  against 
Griffin  to  restrain  him  from  cutting  and  removing  timber 
from  said  land.  He  alleged  in  his  bill  that  he  was  the  owner 
of  the  land  by  operation  of  divers  tax  titles  from  the  state  of 
Florida,  and  by  a  deed  from  William  Alsop,  the  lawful  owner 
of  the  same.  The  defendant,  Griffin,  filed  his  answer,  deny- 
ing that  Fries  was  the  owner  of  the  land,  and  claiming  title 
thereto  by  deed  from  Isaac  Roberts,  who  claimed  title  thereto 
by  deed  from  William  Alsop  of  a  date  anterior  to  the  deed 
from  said  Alsop  to  Fries.  Griffin  at  the  time  of  filing  his  an- 
swer also  filed  a  cross-bill,  in  which  he  alleges  his  purchase 
from  and  a  conveyance  to  him  by  Roberts,  and  that  Alsop  had 
conveyed  the  land  in  controversy  to  Roberts  a  long  time  prior 
to  the  alleged  conveyance  by  him  to  Fries;  that  said  deed 
was  lost  without  being  recorded,  but  that  Fries  had  notice  of 
the  same.  The  cross-bill  was  demurred  to,  the  demurrer  sus- 
tained, and  the  bill  dismissed.  The  dismissing  the  cross-bill 
is  the  only  error  assigned.  It  is  contended  by  counsel  for  ap- 
pellee that  the  action  of  the  chancellor  was  correct,  because 
the  cross-bill  was  not  germane  to  the  matters  set  up  in  the 
original  bill.  It  is  true  that  the  cross-bill  must  be  germane 
to  the  bill  in  the  original  suit,  but  it  is  clear  that  this  princi- 
ple is  not  applicable  to  the  bill  now  being  considered.  It  is 
between  the  same  parties,  and  touching  the  same  subject- 
matter  in  controversy.  Fries  relies  on  his  ownership  of  the 
land  to  sustain  his  prayer  for  an  injury  to  it.  The  cross-bill 
denies  his  ownership,  and  alleges  that  Griffin  owns  the  land, 
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and  in  so  far  as  that  is  concerned,  it  is  matter  of  defense 
merely;  but  it  goes  further  and  alleges  that  a  deed  from  a 
party  from  whom  he  deraigns  title  is  lost,  —  that  the  existence 
of  such  deed  was  known  to  Fries,  —  and  prays  for  affirmative 
relief  against  him.  The  title  of  Fries  is  the  basis  of  his  suit, 
and  without  which  it  cannot  be  sustained.  Any  matter  set 
up  in  the  cross-bill  going  to  show  that  title  was  not  in  Fries, 
or  that  it  was  in  Griffin,  is  in  our  opinion  clearly  germane. 
In  the  case  of  German  v.  Machin,  6  Paige,  288,  the  plaintiff 
filed  a  bill  for  partition  of  lands.  The  chancellor  (Walworth) 
held  that  the  defendant  could  set  up  as  a  defense  that  he  was 
in  equity  entitled  to  the  whole  of  the  premises,  and  that  in 
addition  to  this  as  a  defense,  if  he  wished  for  affirmative  relief 
on  his  part  by  a  transfer  of  the  premises  to  him,  that  a  cross- 
bill was  his  proper  remedy. 

The  relief  sought  must  be  equitable  relief.  The  remaining 
inquiry  is,  Do  the  facts  set  up  in  the  cross-bill,  if  true,  entitle 
the  plaintiff  therein  to  relief  in  equity?  The  bill  alleges  that 
a  deed  which  was  a  link  in  the  chain  of  title  of  Griffin  was 
lost,  and  that  there  was  no  record  of  it  made.  It  prays  that 
Fries  may  be  enjoined  from  further  prosecuting  his  suit  at  law 
for  the  recovery  of  the  land  in  controversy. 

The  loss  of  a  deed  is  not  always  a  cause  for  which  a  court 
of  equity  will  grant  relief.  If  this  is  the  sole  ground,  a  de- 
fendant in  a  court  of  law  where  a  suit  is  pending  between  the 
parties,  in  which  the  land  described  in  the  lost  deed  is  in 
controversy,  can  have  full  relief  by  showing  by  parol  proof 
the  contents  of  his  lost  deed:  Whitfield  v.  Faussett,  1  Ves.  387. 
In  the  case  of  Rogers  v.  Cross,  3  Chand.  34,  the  court  say: 
"The  loss  or  destruction  of  a  deed  may  as  well  be  established 
in  a  court  of  law  as  in  a  court  of  equity,  and  when  such  suit 
at  law  had  been  commenced,  chancery  will  not  interfere  to 
suspend  it."  The  bare  allegation  that  a  deed  is  lost  is  not 
sufficient  ground  to  found  a  right  to  relief  in  equity:  Fon- 
blanque's  Equity,  b.  1,  c.  3,  note  h.  The  bill  must  lay  some 
ground  beside  the  mere  loss  of  a  title  deed  to  justify  a  prayer 
for  relief,  as  that  the  loss  obstructs  the  complainant's  rights 
at  law,  or  leaves  him  exposed  to  undue  perils  in  the  future 
assertion  of  such  rights:  Story's  Eq.  Jur.,  sec.  84.  A  court  of 
equity  lias  the  power  to  decree  a  re-establishment  of  eke' is 
which  have  become  accidentally  lost  or  destroyed,  on  the 
ground  that  otherwise  the  complainant's  title  would  be  de- 
fective or  embarrassed:   Cummins  v.  Coe,  10  Cal.  5"2y;  Hoddy 
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v.  ITnnrd,  2  Ind.  474;  54  Am.  Dec.  456;  Pomeroy's  Eq.  Jur., 
sec.  1376,  and  note.  In  this  case,  there  is  no  prayer  for  the 
re-cstablishment  of  the  deed.  When  the  bill  alleges  the 
former  existence  of  a  deed,  its  loss,  with  a  prayer  for  its  re- 
establishment,  and  the  evidence  is  satisfactory  to  its  exist- 
ence, loss,  and  contents,  a  court  of  equity  will  decree  in 
accordance  with  the  prayer  of  the  bill,  and  having  jurisdic- 
tion on  this  ground,  will  retain  the  cause;  and  if  all  the  cir- 
cumstances and  the  prayer  of  the  bill  justify  it,  will  make  a 
final  decree  settling  the  respective  rights  of  the  parties,  as  in 
the  case  of  Christy  v.  Burch,  at  the  present  term,  in  which  the 
question  of  jurisdiction  was  coneeded,  or  at  least  not  raised. 
In  that,  Christy  and  wife  had  executed  a  deed  to  one  Hous- 
ton, which  was  lost,  and  the  said  Houston  had  conveyed  to 
Burch.  Christy  having  brought  a  suit  for  the  recovery  of  the 
property,  Burch  filed  his  bill  praying  a  re-establishment  of 
the  lost  deed,  and  that  Christy  and  wife  be  enjoined  from 
prosecuting  their  suit  against  him.  The  court  having  all  the 
parties  in  interest  before  it,  and  the  question  as  to  the  exist- 
ence, loss,  and  contents  of  the  deed  having  been  decided 
against  the  Christys,  and  there  being  no  other  question  in- 
volved in  the  controversy  between  them,  this  court  deemed  it 
right  to  make  a  final  decree  establishing  the  lost  deed,  and 
enjoining  the  Christys  from  prosecuting  a  suit  which  was 
against  good  conscience. 

But  this  case  differs  from  that  in  this,  that  there  is  no 
prayer  to  re-establish  the  lost  deed  which  was  necessary  to 
give  this  court  jurisdiction.  On  the  bare  allegation  of  the  loss 
of  a  deed,  it  prays  for  an  injunction  to  enjoin  the  plaintiff 
from  prosecuting  bis  suit  at  law,  and,  lastly,  it  appears  from  the 
record  that  the  deed  from  Alsop  was  not  the  only  ground  on 
which  he  based  his  claim  to  a  recovery  in  the  ejectment  suit. 
The  record  shows  that  he  claims  title,  also,  by  virtue  of  certain 
tax  titles.  We  would  say  further,  that  in  our  opinion,  that 
where  a  deed  is  lost  and  not  recorded,  that  while  a  court  of 
law  can  afford  relief  by  permitting  the  party  claiming  under 
it  to  prove  its  contents  in  a  suit  then  pending  before  it,  that 
it  is  inadequate  to  afford  relief  from  future  dangers  that  may 
arise  from  subsequent  purchasers  and  judgment  creditors 
without  actual  notice,  and  that  a  court  of  equity  is  alone 
capable  of  dealing  with  such  a  case,  not  alone  by  affording 
present  relief,  but  by  establishing  safeguards  against  future 
exigencies,  and,  as  we  have  said,  that,  having  jurisdiction  for 
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this  purpose,  it  will  in  suitable  cases  retain  the  cause  and 
make  a  final  adjudication  between  the  parties. 
Decree  affirmed.  

Pleading. — Cross- bills  must  be  confined  to  the  subject-matter  of  the 
bill:  Mayv.  Armstrong,  3  J.  J.  Marsh.  260;  20  Am.  Dec.  137;  Tarleton  v. 
Vietes,  1  Gilm.  470;  41  Am.  Dec.  193;  Dill  v.  Shahan,  25  Ala.  694;  60  Am. 
Dec.  540;  Andrews  v.  Kebbee,  12  Mich.  94;  83  Am.  Dec.  766;  Hurd  v.  Case, 
32  111.  45;  83  Am.  Dec.  249,  and  note. 

Lost  Deeds.  —  The  loss  of  an  unregistered  deed  entitles  the  grantee  to 
the  aid  of  chancery  to  have  it  vest  the  legal  title  in  him,  or  to  have  the  deed 
set  up  and  established,  as  in  other  cases  of  lost  deeds:  Hord  v.  Bauyh,  7 
Humph.  576;  46  Am.  Dec.  91,  and  note  92;  Hoddy  v.  Hoard,  2  Ind.  474;  54 
Am.  Dec.  456,  and  note  457;  King  v.  Oilson,  23  111.  348;  83  Am.  Dec.  269. 

Equity  Jurisdiction  —  Multiplicity  of  Suits. — The  preventing  the 
multiplicity  of  suits  is  a  favorite  object  of  the  courts  of  equity;  and  in  fur- 
therance of  this  object  they  settle  and  adjust  in  a  single  suit  rights  and  inter- 
ests which,  in  courts  of  law,  result  in  various  issues  incapable  of  trial  in  one 
action:  Fellows  v.  Fellows,^  Cow.  6S2;  15  Am.  Dec.  412;  compare  Morgan  v. 
Morgan,  3  Stew.  383;  21  Am.  Dec.  638;  Hughlett  v.  Harris,  1  Del.  Ch.  349; 
12  Am.  Dec.  104;  FitzJmghv.  Custer,  4  Tex.  391;  51  Am.  Dec.  728;  Doggett 
v.  Hart,  5  Fla.  215;  58  Am.  Dec.  464;  Schley  v.  Dixon,  24  Ga.  273;  71  Am. 
Dec.  121;  Bryson  v.  Rayner,  25  Md.  424;  90  Am.  Dec.  69. 
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Liability  of  Carrier  for  Loss  of  Freight  by  Unavoidable  Delay.  — 
An  extraordinary  and  unprecedented  flood  causing  a  delay  in  transporta- 
tion and  loss  of  perishable  freight  is  such  act  of  God  as  will  excuse  the 
carrier  from  liability  for  the  loss,  provided  he  has  been  guilty  of  no  neg- 
ligence nor  departure  from  duty  contributing  to  the  occurrence  of  such 
loss. 

Liability  of  Carrier  for  Failure  to  Give  Notice  of  Delay  in  Deliv- 
ery of  Freight.  —  Where  the  delivery  of  perishable  freight  is  delayed 
by  an  unprecedented  flood,  constituting  an  act  of  God,  a  mere  failure  to 
notify  the  consignor  or  consignee  of  the  detention  is  not,  of  itself,  negli- 
gence rendering  the  carrier  liable  for  the  consequences  of  such  delay, 
especially  in  the  absence  of  proof  that  if  notice  had  been  given  the  loss 
would  have  been  lessened,  or  to  what  extent. 

C.  P.  and  J.  C.  Cooper,  for  the  appellant. 

Raney,  J.  The  appellant,  who  was  plaintiff  in  the  circuit 
court,  delivered  to  the  appellee  at  Jacksonville,  in  this  state, 
February  2,  1884,  301  boxes  of  oranges  destined  for  Cincin- 
nati, Ohio,  and  consigned   to  the  Grange   Supply  Company. 
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The  oranges  did  not  reach  Cincinnati  till  the  fifteenth  day  of 
the  month,  on  which  day,  or  on  that  and  the  next  day,  they 
were  delivered  to  the  consignee,  hut  in  a  condition  of  such 
decay  that  only  ahout  eighty  hoxes  could  he  used  or  sold. 
The  appellant  sued  the  railroad  company,  and  there  was  a 
trial  by  jury,  resulting  in  a  verdict  and  judgment  for  the 
latter. 

The  only  question  we  shall  consider  is,  whether  the  loss 
sustained  by  the  appellant  is  attributable  to  the  act  of  God. 

The  defendant  company's  section  of  the  railroad  route  over 
which  the  oranges  were  transported  extends  from  Jackson- 
ville, Florida,  to  Jesup,  in  Georgia,  where  it  connects  with  the 
road  of  the  East  Tennessee,  Virginia,  and  Georgia  Railroad 
Company,  extending  to  Chattanooga,  Tennessee,  from  which 
point  the  road  operated  by  the  Cincinnati,  New  Orleans,  and 
Texas  Pacific  Railway  Company  completes  the  route  to  Cin- 
cinnati. The  oranges  reached  Jesup  between  two  and  three 
o'clock,  a.  m.,  of  February  3d,  where  they  were  delivered  to  the 
East  Tennessee,  Virginia,  and  Georgia  Company  at  about  three 
o'clock,  and  they  left  there  the  same  morning  about  seven 
o'clock  by  passenger  train  for  Chattanooga,  where  they  were 
received  on  the  fifth  of  the  month  by  the  Cincinnati,  New  Or- 
leans, and  Texas  Pacific  Railway  Company.  Tbey  reached 
Ludlow,  a  station  on  the  latter  road  one  mile  south  from  Cin- 
cinnati, and  335  miles  north  from  Chattanooga,  on  the  next 
day,  but  the  precise  time  of  the  day  cannot,  the  record  states, 
be  given  because  of  the  loss  or  destruction  of  the  railroad  com- 
pany's records.  They  did  not  reach  Cincinnati,  however,  until 
the  fifteenth  day  of  the  month.  They  were  shipped  at  Jack- 
sonville in  a  through-car  for  Cincinnati,  which  car  was  hilled 
as  such,  and  "  sealed  with  Jacksonville  seals,"  and  in  this  car 
they  remained  till  taken  from  it  for  delivery  to  the  consignees 
in  Cincinnati,  it  not  having  been  opened  until  about  the  time 
of  such  delivery.  The  route  the  oranges  were  transported  over 
was  the  most  direct  railway  route  between  Jacksonville  and 
Cincinnati,  and  the  time  usually  taken  in  transporting  a 
through-car  over  it  is  '"four  or  five  days,"  or  '•  about  five 
days,"  and  from  Chattanooga  to  Cincinnati  the  time  is  from 
twenty-two  to  twenty-four  hours.  There  was  no  unusual 
delay,  but  the  car  came  through  on  time  until  it  reached 
Ludlow,  where  it  remained  from  the  6th  to  the  loth  of  Feb- 
ruary. 

This  detention  at  Ludlow  was  occasioned  by  a  flood  in  the 
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Ohio  River  which  obstructed  entrance  into  Cincinnati,  and 
early  in  the  morning  of  February  6th  washed  out  and  de- 
stroyed a  large  portion  of  the  Cincinnati  end  of  the  railroad 
bridge  over  the  river,  or  the  trestle  at  such  end,  it  being  under 
from  eight  to  twenty  feet  of  water,  and  prevented  any  repair  of 
it  until  the  twenty-fourth  day  of  the  month,  when  business 
was  resumed  over  the  bridge.  This  break  could  not  be  re- 
paired so  that  engines  could  pass  over  it  till  the  24th.  The 
water  rose  to  an  unprecedented  height,  so  high  as  to  stop  all 
transit  of  trains,  it  rising  over  seventy-four  feet,  and  not  sub- 
siding till  the  24th,  so  that  the  passage  of  trains  could  be 
resumed.  Trains  can  be  run  if  the  water  does  not  rise  higher 
than  fifty-three  feet.  The  flood  was  the  highest  ever  known, 
was  very  destructive  to  property,  and  completely  obstructed 
all  access  to  the  city  by  rail  from  the  south  and  from  the 
north,  except  by  one  small  narrow-gauge  road.  It  submerged 
a  large  portion  of  the  business  part  of  the  city,  through  which 
the  railroads  run,  including  the  road  of  the  Cincinnati,  New 
Orleans,  and  Texas  Pacific  Company.  The  Ohio  River  has 
never  risen  so  as  to  obstruct  travel  over  the  Cincinnati, 
New  Orleans,  and  Texas  Pacific  Company's  bridge,  except 
two  or  three  times;  once,  it  may  be,  in  1882,  once  in  1883, 
and  in  the  instance  stated  in  1884,  the  rise  in  each  suc- 
ceeding year  being  higher  than  before.  The  bridge  is  iron 
and  of  good  quality,  and  the  roadway  over  it  is  110  feet 
above  low-water  mark.  The  water  rose  between  the  5th  and 
15th  "to  seventy-four  feet  and  some  inches."  The  river  is 
subject  to  the  same  variations  as  any  other  river,  and  is  ris- 
ing and  falling  at  all  seasons  of  the  year,  but  not  such  rises 
as  those  of  1882,  1883,  and  1884.  The  bridge  has  not  been 
changed,  and  a  similar  rise  in  the  river  would  occasion  the 
same  detention  on  the  road  and  all  other  roads  to  Cincinnati. 
One  witness  says  it  was  absolutely  impossible  to  deliver  the 
oranges  across  the  river  from  Ludlow  by  boats;  that  men 
could  not  have  been  hired  for  three  hundred  dollars,  or  any 
sum,  to  undertake  the  risk  of  carrying  freight  across  in  boats; 
that  it  would  have  been  very  dangerous,  on  account  of  the 
high  water  and  swift  current,  and  that  there  was  no  landing 
on  the  Ludlow  side  lor  boats.  The  car  was  taken  from  Lud- 
low as  soon  as  it  was  possible  to  do  so,  and  it  was  the  first  car 
of  freight  taken  over  the  bridge  from  Ludlow  and  delivered  to 
any  point  in  Cincinnati.  The  Chicago,  New  Orleans,  and 
Texas  Pacific  Railway  Company,  to  render  delivery  of  freight 


358  Norris  v.  Savannah  etc.  R'y  Co.        [Florida, 

possible,  built  a  platform  at  the  approach  to  the  bridge,  where 
the  trestle  was  washed  away,  by  February  5th,  which,  accord- 
ing to  the  testimony,  was  the  earliest  possible  moment  at  which 
it  could  have  been  completed,  and  had  the  car  brought  over 
the  bridge  to  this  platform  at  once.  At  this  time  the  car  could 
not  have  been  taken  by  the  regular  line  of  road  into  the  city 
of  Cincinnati,  as  there  was  from  ten  to  twenty  feet  of  water 
over  the  twc  miles  of  track  necessary  to  be  traversed.  The 
railroad  company  hired  boats  to  deliver  the  oranges  on  dry 
land  to  the  consignees,  who  had  wagons  ready  to  receive  them. 
These  boats,  through  means  of  which  the  delivery  was  effected, 
were  rough  scows  or  barges  which  were  filled  with  the  oranges 
and  poled  through  the  streets  near  to  high  ground  on  Rich- 
mond Street,  and  there  the  oranges  were  delivered  to  teams 
which  were  drawn  out  into  the  waters  to  receive  them. 

The  testimony  shows  that  some  other  oranges  were  deliv- 
ered in  the  city  soon  after  the  6th  of  February,  but  that  they 
were  brought  over  the  bridge  before  the  5th  and  anterior  to 
the  wash-out,  and  the  delay  in  their  delivery  was  attributable 
to  the  confusion  incident  to  the  flood. 

An  extraordinary  flood,  such  as  that  of  1884,  described  in 
the  testimony,  is  the  act  of  God,  and  injury  caused  to  the  ap- 
pellant by  it  solely  is  not  a  ground  of  action  against  the  com- 
mon carrier.  Where  the  happening  of  the  injury  has  been 
contributed  to  by  the  carrier,  or  would  not  have  resulted  from 
the  act  of  God  but  for  the  carrier's  negligence  or  departure 
from  the  line  of  his  duty,  he  is  not  protected.  What  is  such 
a  contribution  to  the  injury,  or  such  negligence  or  departure 
from  duty  by  the  carrier  as  will  deprive  him  of  the  protection 
which  the  act  of  God  would  otherwise  give  him,  is  a  point 
upon  which  there  is  a  conflict  of  authority.  From  the  evi- 
dence in  tins  case,  we  can  see  no  negligence  or  departure  from 
duty  by  the  appellee  contributing  to  the  occurrence  of  the  in- 
jury. There  was  no  delay  in  transporting  the  oranges  till 
they  reached  Ludlow,  where  they  were  detained  by  the  flood, 
and  it  is  clear  that  they  were  delivered  to  the  consignees  at 
their  place  of  destination  just  as  soon  as  the  subsidence  of  the 
waters  would  permit  an  active  diligence  to  deliver.  The  only 
grounds  upon  which  negligence  appears  to  have  been  alleged 
in  the  circuit  court,  or  is  charged  here,  are:  1.  That  as  there 
had  been  risings  of  the  Ohio  River  before  the  one  pleaded,  it 
was  "the  duty  of  the  railroad  company  to  have  u.-ed  rea- 
sonable   diligence    and    care    in    protecting    the    goods    from 
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decay  by  providing  against  such  emergencies,  either  by  con- 
structing its  road  to  meet  the  same,  or  by  providing  other 
means  of  transportation  across  said  river,"  to  avoid  the  deten- 
tion; 2.  That  it  was  the  duty  of  the  company  to  have  notified 
the  plaintiff  or  the  consignee  of  the  detention  of  the  oranges 
at  Ludlow  on  their  arrival  there,  and  having  failed  to  do  so, 
it  is  not  released  by  the  flood  from  liability.  We  do  not  think 
the  rises  of  the  Ohio  in  1882  and  1883  deprive  the  rise  of  1884 
of  its  character  as  an  act  of  God,  or  required  the  appellee  to 
have  reconstructed  its  road,  or  provided  other  means  of  trans- 
portation across  the  river  to  meet  such  emergency.  The  tes- 
timony shows  that  up  to  the  time  the  witnesses  in  the  case 
testified,  these  rises  were  wholly  unprecedented. 

The  mere  omission  to  give  the  notice  indicated  by  the  sec- 
ond charge  of  negligence  does  not  render  the  appellee  liable. 
Whether  or  not  a  storing  of  the  freight  and  notification  thereof 
to  the  owner  will  relieve  a  common  carrier  from  his  liability 
as  such,  pending  the  interruption,  according  to  what  is  said 
arguendo  by  Judge  Dixon  in  Conkey  v.  M.  &  St.  P.  R'y  Co.,  31 
Wis.  637,  11  Am.  Rep.  630  (but  is  not  a  point  decided  in  that 
case),  we  are  not  called  upon  to  say.  We  have  seen  no  au- 
thority to  the  effect  that  in  case  of  a  delay  caused  by  the  act 
of  God,  a  simple  failure  to  notify  the  consignor  or  consignee  of 
the  detention  is,  of  itself,  an  act  of  negligence  rendering  the 
carrier  liable  for  the  consequences  of  such  delay.  There  is  no 
contention  that  the  oranges  were  not  properly  taken  care  of 
pending  the  interruption:  Bennett  v.  Bryan  &  Co.,  38  Miss.  17; 
75  Am.  Dec.  90;  Hutchinson  on  Carriers,  sec.  268.  Nor  does 
the  testimony  show  even  that  had  such  notice  been  given,  the 
damage  sustained  by  the  plaintiff  would  have  been  lessened, 
or  to  what  extent.  What  the  plaintiff  might  have  done,  or 
what  the  result  of  his  action  upon  the  quantity  of  the  damage 
would  have  been,  cannot  be  assumed,  even  if  it  can  be  held 
that  in  such  a  case  the  damage  sustained  is  attributable  to 
the  mere  failure  to  give  notice. 

Upon  the  law  and  evidence  in  this  case,  the  injury,  in  our 
opinion,  is  attributable  to  the  act  of  God,  and  the  judgment 
should  be  affirmed:  Bud  v.  Spaulding,  30  X.  Y.  680;  Railroad 
Co.  v.  Reeve*,  10  Wall.  176;  Maslin  v.  B.  &  0.  R.  R.,  14  W.  Va. 
180;  35  Am.  Rep.  748;  William*  v.  Grant,  1  Conn.  487;  7  Am. 
Dee.  235;  Hall  &  Co.  v.  Rcnfro,  3  Met,  (Ky.)  50;  2  Red  field  on 
Railways,  6;  Friend  v.  Woods,  6  Gratt.  189;  52  Am.  Dec.  119. 

Judgment  affirmed. 
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Carrier's  Liability  for  Loss  or  Deterioration  of  Goods  by  Delay. 
—  As  this  subject  has  been  extensively  treated  in  a  note  to  American  Express 
Co.  v.  Smith,  33  Ohio  St.  511,  31  Am.  Rep.  561-5G7,  what  is  here  written  will 
be  supplementary  thereto,  and  should  be  read  in  connection  therewith.  In 
the  first  place,  then,  it  may  be  stated  that  where  the  carrier  has  maile  an  ex- 
press contract  to  carry  and  deliver  within  a  specified  time,  he  is  bound  to 
fulfill  his  contract.  Nothing  will  excuse  him,  and  he  is  liable  for  any  delay, 
no  matter  from  what  cause  it  may  have  arisen:  Haivnony  v.  Bingham,  1  Duer, 
209;  Collier  v.  Swinney,  16  Mo.  484;  Tirrell  v.  Gage,  4  Allen,  245;  Place  v. 
Union  Express  Co.,  2  Hilt.  19;  The  Harriman,  9  Wall.  161;  Texas  etc.  R'y  Co. 
v.  Nicholson,  61  Tex.  491;  Wood  v.  Chicago  etc.  R'y  Co.,  68  Iowa,  491;  56  Am. 
Rep.  S61.  While,  in  the  absence  of  an  express  contract,  no  rule  of  law  exists 
specifying  the  time  within  which  delivery  must  be  made,  still  the  authorities 
generally  agree  that  there  is  an  implied  promise  to  carry  and  deliver  within 
a  reasonable  time;  and  that  what  is  such  reasonable  time  must  necessarily 
depend  upon  the  peculiar  circumstances  of  each  particular  case.  Where, 
however,  the  carrier  has  failed  to  deliver  the  goods  within  a  reasonable  time, 
and  there  is  no  proof  of  due  diligence  on  his  part,  he  is  liable  in  damages  for 
the  delay:  Nettles  v.  S.  C.  R.  R.  Co.,  7  Rich.  190;  62  Am.  Dec.  409;  Dawson 
v.  Chicago  etc.  R.  R.  Co.,  79  Mo.  296;  East  Tennessee  etc.  R.  R.  Co.  v.  Nelson, 
1  Cold.  272;  Nuclei  v.  Wells,  11  Wis.  407.  In  Vkksburg  etc.  R.  R.  Co.  v.  Rags- 
dale,  46  Miss.  458-476,  it  is  said  that  "  when  property  is  delivered  to  a  car- 
rier the  law  implies  a  contract  that  it  shall  safely  and  within  a  reasonable 
time  be  carried  to  and  delivered  at  the  place  of  destination.  Nothing  re- 
lieves from  the  obligation  to  deliver,  except  the  act  of  God,  the  public  enemy, 
the  act  or  conduct  of  the  owner,  or  special  agreement  limiting  the  common- 
law  duty.  Though  no  time  is  named,  the  implication  arises  from  the  receipt 
of  the  property  for  transportation  that  it  shall  be  done  with  due  dispatch,  or 
within  a  reasonable  time.  The  law  does  not  attempt  to  fix  by  rule  what  is  a 
reasonable  time.  Each  case  is  referred  to  its  own  peculiar  circumstances,  an 
account  being  taken  of  the  mode  of  conveyance,  the  nature  of  the  goods,  the 
season  of  the  year,  the  character  of  the  weather,  and  the  ordinary  means  for 
transportation  under  the  control  of  the  carrier.  Temporary  interruptions,  or 
obstructions  which  could  not  with  ordinary  prudence  be  provided  against, 
excuse  delay,  but  do  not  absolve  from  the  duty  to  carry  and  deliver  as  soon  as 
it  becomes  practicable."  And  in  McOrawv.  B.  dcO.  R.  R.  Co.,  18  W.  Va.  361- 
367,  41  Am.  Rep.  696,  the  preceding  case  was  cited  and  the  above  language 
used,  the  court  adding  that  "it  is  obvious  that  ordinarily  the  delay  in  ship- 
ping articles  not  liable  to  decay  or  damage,  such  as  iron,  wool,  cotton,  grain, 
and  things  of  like  character  not  liable  to  be  injured  by  a  few  days'  delay, 
would  be  no  test  in  a  case  where  the  delay  of  a  day  in  transportation  would 
result  in  loss  or  damage  by  reason  of  their  nature  and  inherent  character, 
such  as  live-stock,  fish,  oysters,  fruit,  vegetables,  and  things  of  like  character. 
In  the  one  case  there  is  nothing  in  the  thing  itself  which  would  induce  a  pru- 
dent business  man  to  anticipate  injury  from  a  temporary  delay  in  transporta- 
tion, whereas,  in  the  other  case,  any  prudent  business  man,  from  the  nature 
of  the  thing  itself,  might  reasonably  anticipate  loss  or  damage  from  delay. 
So  the  season  of  the  year  is  an  element  to  be  considered,  some  articles,  as 
some  kinds  of  vegetables,  being  of  that  nature  that  at  certain  seasons  of  the 
year  a  brief  delay  would  be  harmless,  whereas  at  another  season  of  the  year 
the  delay  would  result  in  loss  or  damage."  In  one  state  (North  Carolina)  the 
statute  fixes  five  days  as  the  reasonable  time  in  which  goods  must  be  shipped 
after  being  received;  and  in  the  absence  of  an  express  contract  to  the  con- 
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fcrary,  there  is  an  implied  agreement  that  they  will  be  forwarded  within  the 
time  mentioned  in  the  statute,  and  if  they  are  not,  the  carrier  is  responsible 
in  damages  for  the  delay:  McGowan  v.  Wilmington  etc.  R.  R.  Co.,  95  N.  C. 
417. 

As  the  law  does  not  define  what  is  an  unreasonable  delay  in  the  shipment 
of  goods,  and  as  each  ease  must  be  determined  by  the  jury  upon  its  own 
peculiar  facts,  it  remains  to  illustrate  the  subject  by  the  consideration  of 
those  cases  in  which  the  delay  has  been  of  such  nature  as,  under  the  facts, 
to  be  considered  reasonable,  and  to  excuse  the  carrier  from  liability,  or  to 
have  been  unreasonable,  and  to  make  him  responsible  in  damages  for  tho 
delay.  It  must  always  be  kept  in  mind  that,  in  the  absence  of  express  con- 
tract, the  act  of  God  or  the  public  enemy  excuses  delay,  and  that  all  that 
can  be  required  of  the  carrier  is  that  he  exercise  due  care  and  diligence  to 
guard  against  delay,  and  to  forward  the  goods  to  their  destination.  He 
may,  therefore,  excuse  delay  by  showing  accident  or  misfortune,  not  inev- 
itable, but  the  result  of  the  conduct  of  man,  or  the  propensities  and  charac- 
teristics of  the  property  carried,  such  as  live-stock:  Geismer  v.  Lake  Shore 
etc.  R'y  Co.,  102  N.  Y.  563;  55  Am.  Rep.  837;  Kinnick  v.  Chicago  etc.  R'y  Co., 
69  Iowa,  665;  Parsons  v.  Hardy,  14  Wend.  215;  28  Am.  Dec.  521.  It  seems, 
however,  that  the  carrier  must  always  be  able  to  satisfactorily  explain  the 
delay.  A  delay  of  seventy  days  is  unreasonable,  unless  explained,  and  ren- 
ders the  carrier  liable  in  damages:  St.  Louis  etc.  R'y  Co.  v.  Heath,  41  Ark. 
476.  And  the  same  rule  has  been  held  as  to  a  delay  of  fifteen  days  in  the 
delivery  of  a  box  of  merchandise:  Michigan  etc.  R.  R.  v.  Day,  20  111.  375;  71 
Am.  iJec.  278.  Where  the  carrier  accepts  perishable  property,  such  as 
potatoes,  to  he  shipped  over  its  line  at  a  season  of  year  when,  in  the  course 
of  nature,  severely  cold  weather  is  to  be  apprehended,  though  the  weather 
may  be  warm  when  the  freight  is  received,  the  carrier  is  bound  to  use  great 
diligence  in  forwarding  sir]]  property  with  haste  and  dispatch,  and  where, 
by  a  delay  of  two  or  three  days,  either  in  transporting  or  delivering  it,  it  is 
damaged  by  freezing,  he  is  liable  for  such  damage:  McGraw  v.  B.  <£.•  0. 
R.  R.  Co.,  18  W.  Va.  361 ;  41  Am.  Rep.  690;  Wood  v.  Chicago  etc.  R'y  Co.,  68 
Iowa,  491;  56  Am.  Rep.  861;  Hewitt  v.  Chicago  etc.  R'y  Co.,  63  Iowa,  611. 
So  the  carrier  is  liable  for  damages  incurred  from  loss  to  hogs  during  trans- 
portation caused  by  delay,  whereby  the  hogs  "piled  up,"  and  a  portion  ot 
them  were  suffocated,  in  the  absence  of  proof  that  the  hig'.:c  t  degree  ol  care 
was  exercised  during  the  delay  for  the  preservation  and  safety  of  the  ani- 
mals: Kinnick  v.  Chicago  etc.  R'y  Co.,  69  iowa,  665;  or  that  the  delay  was  in- 
evitable, or  absolutely  necessary :  Bail  v.   Wabash  etc.  R'y  Co. ,  83  Mo.  574. 

A  delay  of  twenty-four  hours  at  a  way-station  is  an  unnecessary  delay  in 
the  transportation  of  live-stock,  unless  such  delay  is  excused  and  explained: 
Orm&hy  v.  U.  P.  R'y  Co.,  2  McCrary,  4S.  Thus  where  cattle  were  placed  in 
the  cars  provided  for  them  by  the  carrier  for  their  transportation,  with  his 
full  knowledge,  in  time  for  the  next  regular  cattle-train,  he  is  bound  to  carry 
them  by  that  train,  and  is  liable  for  injury  resulting  through  delay  in  not 
so  shipping  them:  Illinois  etc.  R.  R.  Co.  v.  Waters,  41  111.  73.  Where  the 
carrier  has  entered  into  a  contract  with  the  shipper  to  transport  and  deliver 
goods  within  a  certain  number  of  days,  or  else  pay  a  specified  penalty  for 
each  day  consumed  in  transportation  over  and  above  the  number  of  days 
stipulated,  he  is  liable,  not  only  for  the  penalty,  but  also  for  the  value  of  the 
goods,  where  they  are  perishable  and  are  lost  through  decay  arising  from  ihe 
delay:  Place  v.  Union  Express  Co.,  2  Hilt.  19;  Xuddv.  Wells,  11  Wis.  407. 
So  where  a  carrier  has  received  perishable  freight,  which  is  unavoidably  de- 
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tained  by  fog  for  two  days,  during  which  the  carrier  takes  no  care  of  nor 
employs  any  means  to  prevent  injury  to  the  freight,  he  is  liable  in  damages: 
Peck  v.  Weeks,  34  Conn.  145.  So  where  cabbages  are  side-tracked  during 
transportation,  and  they  thereby  become  frozen  and  worthless,  the  carrier  is 
liable:  Tierney  v.  N.  Y.  Central  etc.  R.  R.  Co.,  76  N.  Y.  305.  In  thi3  case 
it  was  determined  that  where  the  carrier  receives  perishable  property  for 
transportation,  it  is  his  duty  to  transport  it  by  the  first  train,  in  preference 
to  other  freight;  and  if  he  has  not  the  means  of  transportation  at  hand,  it  is 
his  duty  to  refuse  to  receive  it.  Where  a  carrier  has  contracted  to  carry 
freight  over  its  own  or  over  that  and  a  connecting  line,  an  extroardinary  in- 
flux of  freight  causing  a  blockade  and  delay  will  not  excuse  the  carrier, 
especially  where  he  has  given  no  notice  of  the  fact  to  the  shipper:  Petersen 
v.  Case,  21  Fed.  Rep.  885;  Maclarenv.  Detroit  etc.  R.  R.  Co.,  23  Wis.  138; 
Condict  v.  Grand  Trunk  R'y  Co.,  54  N.  Y.  500;  Chicago  etc.  R.  R.  Co.  v.  Daw- 
son, 79  Mo.  296;  Helliwellv.  Grand  Trunk  R'y  Co.,  10  Biss.  170;  Great  West- 
ern R'y  Co.  v.  Burns,  60  111.  2S4.  In  Petersen  v.  Case,  supra,  it  was  held 
that  where,  while  the  goods  were  in  course  of  transportation,  the  connecting 
line  notified  the  first  carrier  that  he  could  not  transport  the  goods  owing  to 
a  block  in  freight,  thi8  did  not  relieve  the  first  carrier  for  the  delay,  where 
he  failed  to  notify  the  shipper,  so  that  he  might  sell  or  dispose  of  or  preserve 
the  property.  If  at  the  time  the  goods  were  received  there  was  already  an 
over-accumulation  of  freight  on  his  lines  incapacitating  them,  or  which  might 
reasonably  be  expected  to  incapacitate  them  and  cause  unreasonable  delay, 
and  if  this  was  known,  or  might  have  been  known  by  reasonable  effort  on  the 
part  of  the  carrier,  he  is  liable  for  the  delay:  Helliwellv.  Grand  Trunk  R'y, 
supra.  The  other  eases  cited  supra  sustain  these  rules.  As  to  notice,  though 
there  is  a  conflict  in  the  authorities,  the  better  rule  is,  perhaps,  that  if  at  the 
time  the  goods  are  received  the  carrier  knows,  or  by  reasonable  diligence 
should  know,  that  they  will  not  be  delivered  without  delay,  because  of  a 
blockade  of  freight  on  his  own  or  on  connecting  lines,  or  from  other  cause 
within  his  knowledge,  and  he  fails  to  notify  the  shipper,  he  will  be  respon- 
sible in  damages  for  loss  aris:ng  from  unreasonable  delay  in  transportation 
from  such  cause:  Great  Western  R'y  Co.  v.  Burns,  60  111.  284;  Petersen  v. 
Case,  21  Fed.  Rep.  S85;  Helliwellv.  Grand  Trunk  R'y,  10  Biss.  171;  Conkey 
v.  R'y  Co.,  31  Wis.  637.  This  last  case  would  seem  to  conflict  with  Peet  v. 
Chicago  etc.  R.  R.  Co.,  20  Wis.  624,  where  it  is  held  that  there  is  no  rule  of 
law  requiring  notice  to  the  shipper  in  such  case. 

Act  of  God.  — The  authorities  agree  that  when  the  delay  is  directly  and 
proximately  caused  by  an  act  of  God,  the  carrier  is  exonerated  from  liability, 
in  the  absence  of  proof  of  negligence  on  his  part.  Thus  it  has  uniformly 
been  held  that  an  unexpected  freshet  or  inundation  which  occasions  delay 
and  causes  loss  is  within  this  exception,  and  will  excuse  him  when  he  is  not 
guilty  of  negligence.  He  is  not  required  to  foresee  and  provide  against  ex- 
traordinary floods,  but  in  case  of  delay  from  this  or  other  causes  directly 
the  act  of  God,  he  is  bound  to  exercise  only  that  degree  of  prudence  and 
care  as  to  the  transportation  of  the  goods  which  would  be  expected  of  a 
careful  business  man  under  the  circumstances.  Amongst  those  cases  which 
hold  that  a  tlood  will  excuse  the  carrier's  delay,  no  matter  whether  the  goods 
or  freight  being  transposed  was  perishable  or  not,  may  be  cited  American 
Express  Co.  v.  Smith,  33  Ohio  St.  511;  31  Am.  Rep.  561;  Nashville  etc.  R.  R. 
Co.  v.  David,  6  Heisk.  261;  19  Am.  Rep.  594;  Nashcille  etc.  R.  R.  Co.  v. 
King,  6  Heisk.  271;  Nashville  tic.  R.  R.  Co.  v.  Jackson,  6  Id.  '271;  Railroad  Co. 
V.  Recces,  10  Wall.  176;   Wallace  v.  Clayton,  42  Ga.  443;   Head  v.  Spaulding,  30 
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N.  Y.  630;  86  Am.  Dec.  426;  Lipford  v.  Charlotte  etc.  R.  R.  Co.,  7  Rich.  409; 
Morrison  v.  Davis,  20  Pa.  St.  171;  57  Am.  Dec.  695;  Denny  v.  Railroad  Co.,  13 
Gray,  481;  74  Am.  Dec.  645;  Vicksburg  etc.  R.  R.  Co.  v.  Ragsdale,  46  Miss.  458. 
So  it  has  been  held  that  where  the  carrier  was  delayed  by  deep  snow  making 
the  road  temporarily  impassable,  this  was  within  the  exception,  and  excused 
him  from  liability:  Ballentine  v.  North  Missouri  R.  R.  Co.,  40  Mo.  491;  93 
Am.  Dec.  315;  or  the  freezing  of  a  canal  or  river  upon  which  the  carrier  is 
transporting  the  goods:  Beckwilh  v.  Frisbie,  42  Vt.  559;  Parsons  v.  liar  die, 
14  Wend.  215;  28  Am.  Dec.  521;  Bowman  v.  Teall,  23  Wend.  ^05;  35  Am. 
Dec.  562;  Empire  etc.  Co.  v.  Wallace,  68  Pa.  St.  302;  8  Am.  Rep.  178.  The 
same  has  been  held  as  to  a  low  stage  of  water  in  a  navigable  river  rendering 
it  impossible  for  the  carrier  to  deliver  the  goods:  Bennett  v.  Byram,  38  Miss. 
17;  75  Am.  Dec.  90;  Silver  v.  Hale,  2  Mo.  App.  557.  As  the  general 
rule  is,  that  the  carrier  is  liable  only  for  the  proximate,  and  not  for  the  re- 
mote, consequences  of  his  negligence,  it  has  been  questioned  whether,  when 
the  loss  or  injury  occurs  by  an  act  of  God  following  the  carrier's  delay,  the 
carrier  should  be  held  liable  upon  the  ground  that  but  for  the  delay  the  loss 
Mould  not  have  happened;  or,  in  other  words,  the  question  is,  if  the  carrier 
delays  the  freight  for  an  unreasonable  time,  but  for  which  he  would  have 
been  able  to  deliver  the  goods  safely,  or  to  deliver  them  to  the  connecting 
carrier  by  whom  they  would  have  been  carried  beyond  danger  from  an  act 
of  God  causing  the  loss,  is  the  carrier  liable  for  the  consequences  of  such 
delay? 

Upon  this  question  the  courts  differ.  In  Morrison  v.  Davis,  20  Pa.  St.  171, 
57  Am.  Dec.  (595,  goods  were  injured  by  flood.  The  canal-boat  by  which 
the  goods  were  being  carried  was  drawn  by  a  lame  horse,  and  the  result  was 
that  the  boat  did  not  make  its  usual  speed.  If  it  had,  it  would  have  reached 
and  passed  the  point  where  the  goods  were  injured  before  the  flood;  and  it 
was  held  that  the  carrier  was  liable  only  for  the  proximate,  and  not  for  the 
remote,  consequences  of  his  negligence;  that  the  flood,  and  not  the  delay, 
was  the  proximate  cause  of  loss,  and  for  that  reason  the  loss  fell  within  the 
exception  of  an  act  of  God  excusing  the  carrier.  Again,  in  Denny  v.  New 
York  etc.  R.  R.  Co.,  13  Gray,  481,  74  Am.  Dec.  645,  goods  had  been  unneces- 
sarily delayed  in  transportation,  and  after  they  were  carried  had  been 
deposited  in  the  carrier's  warehouse,  and  while  awaiting  delivery  to  a  con- 
necting carrier,  were  injured  by  Hood,  which  injury  would  not  have  occurred 
but  for  the  unnecessary  delay.  It  was  urged  that  the  delay  was  the  direct 
cause  of  the  damage,  but  the  court  held  that  the  flood,  which  was  an  act  of 
God,  was  the  direct  cause  of  the  loss;  that  the  delay  was  only  the  remote 
cause,  and  that  the  carrier  was  not  liable.  This  ruling  was  approved  in 
Hoadley  v.  Northern  etc.  Co.,  115  Mass.  304,  15  Am.  Rep.  10G,  where  the 
injury  was  caused  by  an  unavoidable  fire  following  an  unnecessary  delay. 
These  cases  were  expressly  eited  and  followed  by  the  supreme  court  of  the 
United  States  in  Railroad  Co.  v.  Reeves,  10  Wall.  176,  where  the  loss  occurred 
by  flood  following  a  delay.  They  were  also  followed  and  approved  in  Daniels 
v.  Ballentine,  23  Ohio  St.  532,  13  Am.  Rep.  2G4,  where  alter  the  carriage 
had  commenced  it  was  voluntarily  suspended  and  delayed  by  the  carrier,  but 
the  freight  during  the  delay  was  not  exposed  to  any  of  the  perils  peculiar  to 
the  transit.  When  the  transportation  was  resumed,  a  storm  arose,  and  the 
freight  was  destroyed,  and  the  court  held  that  the  carrier,  from  the  mere 
fact  of  the  delay,  was  not  liable,  though  the  freight  otherwise  would  prob- 
ably have  been  safely  delivered;  that  the  storm  was  the  proximate,  and  the 
delay  the  remote,  cause  of   the   loss.      So  in   Michigan  etc.  It.  R.  Co.  v.  Bur- 
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rows,  33  Mich.  6,  the  same  doctrine  is  maintained.  In  that  case,  a  car-load 
of  apples  was  frozen  while  delayed  hy  an  injury  to  the  track  by  the  great 
Chicago  Hre,  causing  a  great  accumulation  of  freight,  and  an  urgent  necessity 
for  the  immediate  shipment  of  relief  goods,  and  the  court  held  the  delay 
excusable;  that  it  was  not  the  natural  and  proximate  cause  of  the  loss.  In 
another  case  it  was  said  that  where  an  unreasonable  delay  is  charged  against 
a  carrier,  and  loss  of  market  claimed,  he  cannot  recover  upon  proof  of  other 
delay  not  chargeable  to  defendant,  but  that  he  must  trace  some  damage  to 
the  delay  of  the  defendant:  Detroit  etc.  R'y  Co.  v.  McKenzie,  43  Mich.  609. 
In  MacVeagh  v.  Atchison  etc.  R.  R.  Co.,  18  Am.  &  Eug.  R.  R.  Cas.  651, 
through  an  unnecessary  delay  by  the  carrier  goods  were  attached.  It  was 
hell  that  the  attachment,  like  an  act  of  God,  excused  the  delay,  and  that 
the  carrier's  negligence  was  the  remote,  and  not  the  proximate,  cause  of  the 
injury.  The  reasoning  of  these  cases  is  accepted  in  McGraw  v.  Baltimore 
etc.  R.  R.  Co.,  IS  W.  Va.  360;  41  Am.  Rep.  696;  and  in  Hewitt  v.  Chicago  etc. 
R.  R.  Co.,  63  Iowa,  611. 

On  the  other  hand,  the  doctrines  stated  above  and  some  of  the  cases  cited 
have  met  with  disapproval  and  criticism  at  the  hands  of  other  courts.  Thus 
in  Michaels  v.  N.  Y.  etc.  R.  R.  Co.,  30  N.  Y.  564,  86  Am.  Dec.  415,  where 
a  carrier  received  goods  for  immediate  transportation,  but  unnecessarily  de- 
layed them,  in  consequence  of  which  they  were  injured  by  flood,  it  was  held 
that  he  was  liable  for  the  loss  by  reason  of  the  delay,  though  the  flood  might 
have  been  the  immediate  and  proximate  cause  of  the  injury.  This  ruling 
was  expressly  approved  in  Read  v.  Spaulding,  30  N.  Y.  630,  86  Am.  Dec. 
426,  an  action  growing  out  of  damages  to  goods  by  the  same  flood  during 
transit.  These  cases  have  been  followed  in  Dunson  v.  N.  Y.  etc.  R.  R.  Co., 
3  Lans.  264;  Bostwick  v.  Baltimore  etc.  R.  R.  Co.,  45  N.  Y.  712;  Conflict  v. 
Grand  Trunk  R'y  Co.,  54  Id.  500.  In  the  latter  case,  the  court,  after  citing 
the  foregoing  New  York  cases,  and  disapproving  Denny  v.  X.  Y.  etc.  R.  R. 
Co.,  13  Gray,  481,  74  Am.  Dec.  645,  and  Morrison  v.  Davis,  20  Pa.  St.  171, 
57  Am.  Dec.  695,  said:  "These  decisions  are  in  direct  conflict  with  the  law 
as  settled  in  this  state,  and  cannot  control  the  decision  in  this  case.  The  de- 
fendant's delay  was  unreasonable.  It  was  attributable  to  defendant's  fault, 
and  it  exposed  the  goods  to  the  fire  by  which  they  were  consumed.  He:  ce 
its  fault  contributed  to  the  loss,  and  it  thus  became  liable."  A  similar  rul- 
ing to  this  last  was  made  in  Michigan  etc.  R.  R.  Co.  v.  Curtis,  80  111.  324, 
where  fruit-trees  were  destroyed  by  frost  and  fire  before  arriving  at  their 
destination,  and  after  an  unreasonable  delay.  So  in  Wolf  v.  American  Ex- 
press Co.,  43  Mo.  421,  97  Am.  Dec.  406,  where  wine  froze  after  an  unneces- 
sary delay,  the  carrier  was  held  liable;  and  the  court  said  that  the  better 
opinion  was,  that  the  act  of  God  which  excuses  the  carrier  must  not  only  be 
the  proximate  but  also  the  sole  cause  of  the  loss;  that  when  the  act  of  God 
caused  the  loss,  if  the  negligent  delay  of  the  carrier  mingled  with  it,  or  was 
an  active  or  co-operative  cause,  he  was  still  responsible.  This  ruling  is  ap- 
proved and  followed  in  Reail  v.  St.  Louis  etc.  R.  R.  Co.,  60  Mo.  199,  PruiU  v. 
Hannibal  el<\  A'.  A'.  Co.,  62  Id.  527,  where  it  is  remarked  that  the  later  de- 
cisions incliie  to  the  opinion  that  where  the  negligence  of  the  carrier  concurs 
in  and  contr.butes  to  the  injury,  he  is  not  exempt  from  liability  on  the  ground 
that  the  immediate  damage  is  occasioned  by  an  act  of  God,  or  inevitable  ac- 
cident. This  case  is  approved  in  Davis  v.  Wabash  etc.  R.  R.  Co.,  89  Id.  340. 
Again,  in  Southern  Depress  Co.  v.  Wo  mack,  1  Heisk.  256,  goods  were  delivered 
during  the  Civil  War  for  transportation,  and  owing  to  a  blockade  of  freight 
the  goods  remained  in  the  depot  for  some   twenty  days,  when  they  were  cap- 
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tared  by  soldiers  and  lost;  and  in  an  action  against  the  carrier,  it  was  held 
that  though  the  goods  wore  taken  by  the  public  enemy,  the  carrier  was 
liable  in  consequence  of  the  delay. 

Strikes  —  Riot* —  MoIjs. — The  earlier  cases  maintain  that  a  carrier  is 
liable  for  the  inevitable  delay  and  consequent  damage  to  goods  in  transit 
caused  by  strikes  of  employees,  armed  mobs,  or  rioters,  and  the  like.  These 
decisions  are  based  on  the  ground  that  a  mob  or  riot,  no  matter  how  great  in 
numbers,  cannot  be  considered  as  coming  within  the  term  "public  enemy," 
so  as  to  excuse  delay  by  the  carrier;  while  a  strike  of  employees  will  not 
excuse  the  carrier,  because  those  who  intrust  their  goods  to  the  carrier  have 
no  means  of  knowing  or  ascertaining  the  character  or  disposition  of  his  em- 
ployees or  agents,  no  voice  in  their  selection,  nor  control  over  their  actions. 
This  doctrine,  as  to  a  strike  of  railroad  employees,  was  maintained  in  Black- 
Mock  v.  New  York  etc.  R.  R.  Co.,  20  N.  Y.  48;  ami  this  case  was  followed  with 
approval  in  Read  v.  St.  Louii  etc.  II.  R.  Co.,  60  Mo.  199;  and  to  the  same  effect 
is  Lewis  v.  Ludwick,  6  Cold.  308;  98  Am.  Dec.  454.  Ou  the  other  hand,  the  late 
cases  on  the  subject  establish  an  exactly  contrary  doctrine,  and  the  previous 
ruling  is  disapproved  and  overruled  in  Geismer  v.  Lake  Shore  etc.  R'y  Co.,  102 
N.  Y.  5(53,  55  Am.  Rep.  837,  where  it  is  said  that  "not  only  storms  and 
floods,  and  other  natural  causes,  may  excuse  delay,  but  the  conduct  of  men 
may  also  do  so.  An  incendiary  may  burn  down  a  bridge,  a  mob  may  tear  up 
the  track  or  disable  the  rolling  stock,  or  interpose  irresistible  force  or  over- 
powering intimidation,  and  the  only  duty  resting  upon  the  carrier,  not  other- 
wise in  fault,  is  to  use  reasonable  efforts  and  due  diligence  to  overcome  the 
obstacles  thus  interposed,  and  to  forward  the  goods  to  their  destination."  In 
this  case,  live-stock  were  delivered  to  a  carrier  to  be  transported  over  his 
line  of  railroad.  In  an  action  to  recover  damages  for  a  delay  in  the  trans- 
portation, it  was  shown  that  they  were  carried  with  reasonable  rapidity  as 
far  as  a  certain  station  on  the  road,  where  the  train  stopped  for  the  purpose 
of  making  certain  usual  changes.  The  carrier  was  willing  and  anxious  to 
proceed,  and  had  the  necessary  employees  and  rolling  stock  to  do  so,  and  so 
attempted,  but  was  prevented  by  a  strike  of  employees,  who  not  only  refused 
to  run  the  train  or  obey  orders,  but,  by  intimidation  and  violence,  prevented 
other  employees,  who  were  ready  and  willing  to  proceed  with  the  train,  from 
doing  so.  Ihe  result  was,  that  the  train  was  delayed  for  eleven  days,  when 
the  strike  ended,  and  the  stock  were  at  once  transported  to  their  destina- 
tion. The  court  held  that  the  carrier  was  not  liable  for  the  delay  caused  by 
the  striking  employees,  and  it  was  said  that  when  such  men  abandoned  the 
carrier's  employ  incur,  they  ceased  to  be  his  servants  or  agents  for  whose  acts 
he  was  responsible;  that,  conceding  that  the  strike  was  organized  while  the 
men  were  m  the  carrier's  employ,  it  was  a  matter  outside  their  employment, 
and  excused  the  carrier  from  liability;  that  the  delay  was  not  caused  by 
the  strike,  but  by  the  unlawful  conduct  of  the  strikers  after  they  left  the  car- 
rier's employment.  And  to  the  same  effect  are  Pittsburg  etc.  R.  li.  Co.  v.  Ha- 
zen,  84  111.  36;  25  Am.  Rep.  422;  Pittsburg  etc.  R.  R.  Co.  v.  Hollowell,  65  Ind. 
188;  32  Am.  Rep.  63;  Lake  Shore  etc.  R'y  Co.  v.  Bennett,  89  Ind.  457. 

In  these  case.-,  it  is  held,  that  where  the  delay  in  carrying  stock  is  caused, 
uot  by  the  negligence  of  the  carrier,  or  his  wrongful  act,  or  that  of  his  em- 
ployees, but  solely  by  the  riotous  conduct  of  a  lawless  mob,  -which  neither 
the  carrier  nor  the  civil  authorities  can  resist  nor  control,  he  is  not  liable  for 
damages  resulting  from  such  delay.  Again,  in  Iwiiaiaipolis  etc.  R.  R-  Co.  v. 
Juntgen,  10  Brad.  App.  295,  where  the  delay  was  caused  by  the  overpowering 
of   the  carrier's  servants  by  a  mob,  which   prevented  the   running   oi    trains. 
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the  court  held  that  for  a  delay  caused  by  a  refusal  of  the  carrier's  servants 
to  do  their  duty  the  company  would  be  liable,  but  that  for  a  delay  caused 
by  the  lawless  violence  of  men  not  in  his  employ,  he  is  not  responsible.  And 
to  the  same  effect  is  Wertlieirner  v.  Penn.  R.  R.  Co.,  17  Blatchf.  421,  and 
Sherman  v.  Penn.  R.  R.  Co.,  3  Am.  &  Eng.  R.  R.  Cas.  274. 

Measure  of  Damages.  —  Where  the  goods  are  intended  for  sale  in  the 
market  at  the  destination  to  which  they  are  being  transported,  and  the  car- 
rier is  guilty  of  unreasonable  and  negligent  delay  in  their  transportation, 
the  authorities  are  now  universally  agreed  that,  in  the  absence  of  special 
circumstances  making  the  rule  inequitable,  the  proper  measure  of  damages 
for  the  delay  is  the  difference  between  the  market  value  of  the  goods  when 
they  are  delivered  and  the  market  value  at  the  time  they  should  have  been 
delivered:  Devereux  v.  Buckley,  34  Ohio  St.  16;  32  Am.  Rep.  342;  Illinois 
etc.  R.  R.  Co.  v.  Cobb,  72  111.  148;  Rankin  v.  Pacific  R.  R.,  55  Mo.  167; 
Louisville  etc.  R.  R.  Co.  v.  Mason,  11  Lea,  116;  St.  Louis  etc.  R'y  v.  Mudford, 
44  Ark.  439;  Ward  v.  New  York  etc.  R.  R.  Co.,  47  N.  Y.  29;  7  Am.  Rep. 
403;  Sisson  v.  Cleveland  etc.  R.  R.  Co.,  14  Mich.  489;  90  Am.  Dec.  252; 
Ward's  Central  etc.  Co.  v.  Elkins,  34  Mich.  439;  Kent  v.  Hudson  River  R.  R. 
Co.,  22  Barb.  278;  Peet  v.  Chicago  He.  R'y  Co.,  20  Wis.  624;  91  Am.  Dec.  446; 
Ingledeid  v.  Northern  R.  R.,  7  Gray,  86;  King  v.  Woodhiidge,  34  Vt.  565; 
Cutting  v.  Grand  Trunk  R'y  Co.,  13  Allen,  381;  Wludon  v.  Aldrich,  8  Minn. 
346. 

To  these  damages  interest  is  sometimes  added,  computed  from  the  time 
the  delay  occurred:  Newell  v.  Smith,  49  Vt.  255.  But  the  damages  recover- 
able are  only  those  which  are  actual  and  legitimate.  The  carrier  is  not  liable 
for  hypothetical  damages,  nor  for  any  supposed  loss  therefrom:  Gerhard  v. 
Neese,  36  Tex.  635.  Cases  sometimes  arise  where  the  application  of  the  above 
rule  would  be  inequitable,  as  in  some  instances  there  are  special  reasons  why 
the  shipper  may  desire  that  the  transit  of  his  goods  may  be  hastened,  and  if 
this  is  known  to  the  carrier,  and  he  unreasonably  delays  the  transportation, 
or  if  having  expressly  agreed  to  carry  them  within  a  given  time,  or  for  a  cer- 
tain purpose,  he  negligently  delays  them  beyond  that  time,  the  above  rule  will 
not  recompense  the  shipper.  In  a  case  where  the  owner  of  the  goods  had 
made  an  advantageous  sale  of  them  if  delivered  within  a  specified  time,  and 
the  carrier,  knowing  this,  attempted  to  carry  and  deliver  them  within  that 
time,  and  negligently  failed  to  do  so,  whereby  the  shipper  lost  such  sale,  the 
carrier  was  held  liable  for  whatever  loss  the  owner  had  thereby  sustained, 
and  this  loss  was  the  difference  between  the  contract  price  aud  the  market 
value  of  the  goods  when  delivered:  Deining  v.  Grand  Trunk  R.  R.  Co.,  48 
N.  H.  455;  2  Am.  Rep.  267.  On  the  other  hand,  if  ihe  carrier  is  not  in- 
formed of  such  special  facts  as  those  set  out  above,  or  similar  ones,  and  un- 
dertakes to  carry  the  goods  without  knowledge  of  them,  he  is  only  liable 
in  damages  as  first  stated:  Scott  v.  Boston  etc.  Co.,  106  Mass.  468.  It  is 
held  in  Vickshurg  etc.  R.  /'.  Co.  v.  Ragsdale,  46  Miss.  45S,  and  in  Priestly  v. 
Northern  etc.  R.  R.  Co.,  26  111.  205,  79  Am.  Dec.  369,  that  where  the  delay  is 
in  the  transportation  of  machinery  to  lie  applied  to  a  special  use,  known  to 
the  carrier,  he  is  liable  for  such  damages  as  are  fairly  attributable  to  the  de- 
lay, such  as  the  value  of  the  use  of  the  machinery,  to  be  tested  by  its  rental 
price,  or  other  approximate  means,  the  expenses  of  workmen,  the  loss  or 
gain  on  work  contracted  to  be  done,  if  such  work  could  have  been  done  if  the 
machinery  had  been  delivered  and  the  gain  thereby  definitely  ascertained  in 
proper  time. 
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Master  and  Servant  —  Damages  for  Procuring  Discharge  or  Ser- 
vant. —  An  employee  may  maintain  an  action  for  damages  against  a 
third  party  maliciously  procuring  his  employer  to  discharge  him  from 
employment  under  a  legal  contract  for  a  certain  period  pending  such 
period,  provided  damages  result  to  the  employee  from  his  discharge;  and 
under  the  same  circumstances  the  action  may  he  maintained,  though  the 
employment  is  not  for  a  fixed  period. 

Master  and  Servant — Damages  for  Procuring  Discharge  of  Ser- 
vant. —  Though  no  contract  exists  between  the  master  and  servant,  and 
no  legal  right  as  between  them  is  violated,  still  the  servant  may  main- 
tain an  action  for  damages  against  a  third  person  who  has  maliciously 
procured  his  discharge. 

Master  and  Servant — Damages  for  Procuring  Discharge  of  Ser- 
vant. —  An  unsuccessful,  but  malicious,  attempt  to  procure  the  dis- 
charge of  an  employee  by  a  third  person  will  not  support  an  action 
against  him  for  damages.  To  support  such  action,  an  actual  discharge 
is  necessary. 

Master  and  Servant.  —  Where,  in  an  action  by  a  servant  to  recover 
damages  against  a  third  person  for  maliciously  procuring  his  discharge, 
the  declaration  alleges  that  there  was  a  contract  for  his  employment  for 
a  long  period  of  time,  it  is  erroneous  to  charge  that  plaintiff  can  recuver, 
though  there  was  no  contract  for  a  definite  term  of  service. 

Master  and  Servant  —  Damages  for  Malicious  Discharge. — In  an 
action  by  a  servant  against  a  third  person  for  maliciously  procuring 
his  discharge,  the  absence  from  the  agreement  of  employment  of  a 
clause  fixing  the  wages  at  a  certain  or  stipulated  amount  will  not  de- 
feat a  recovery  of  damages,  so  long  as  the  value  of  such  compensation 
can  be  ascertained. 

Master  and  Servant  —  Damages  for  Procuring  Discharge  of  Ser- 
vant.—In  an  action  for  damages  against  a  third  person  for  procuring 
the  discharge  of  a  servant,  if  it  appears  that  the  latter  left  the  service 
voluntarily,  owing  to  the  unsuccessful,  but  malicious,  attempts  of  such 
third  party  to  have  him  discharged,  he  cannot  recover.  An  actual  dis- 
charge is  necessary  to  a  recovery. 

Master  and  Servant  —  Damages  for  Procuring  Discharge  of  Ser- 
vant.—  In  an  action  by  an  employee  against  a  third  person  for  ma- 
liciously procuring  his  discharge,  the  speculative  profits  or  probable 
damage  resulting  to  the  employee  from  a  proposed  partnership  with  the 
employer  is  entirely  too  uncertain  to  be  estimated  as  an  element  of  actual 
or  compensatory  damages  sustained  by  the  employee.  Where,  however, 
the  third  party  knew  or  believed,  or  had  reason  to  believe,  that  the  em- 
ployer had  promised  or  did  actually  intend  to  admit  the  employee  into 
partnership,  the  fact  of  such  knowledge  or  belief  may  be  considered  by 
the  jury  in  passing  upon  the  motive  of  the  third  party,  and  in  fixing  ex- 
emplary damages. 

Master  and  Servant  —  Damages  for  Procuring  Discharge  of  Ser- 
vant.—  In  an  action  by  an  employee  against  a  third  person  for  ma- 
liciously procuring  his  discharge,  the  fact  that  such  third  person 
withheld  a  gratuity  from  or  broke  his  contract  with  the  employer,  be- 
cause the  latter  retains  the  employee  in  his  service  or  with  an  interest 


868  Chipley  v.  Atkinson.  [Florida, 

in  his  business,  does  not  give  the  employee  a  right  of  action.  There  is 
no  privity  nor  any  legal  right  violated  between  the  third  person  and  the 
employee;  nor  is  such  withholding  or  breach  of  contract  proof  of  procure- 
ment of  discharge,  but  may  be  used  as  proof  to  show  the  malicious  at- 
tempt of  the  third  person  to  persuade  the  employer  to  discharge  tho 
employee. 

The  plaintiff,  Atkinson,  sued  Chipley,  alleging  that  he, 
Atkinson,  was  in  the  employ  of  the  partnership  firm  of  Kehoe 
and  Walker,  manufacturers  of  brick,  as  general  superintend- 
ent, under  agreement  by  which  his  employment  was  to  be 
continued  for  a  long  period  of  time,  with  promise  and  prospect 
of  an  interest  in  such  business;  that  defendant,  contriving 
and  intending  to  injure  him,  maliciously  procured  and  caused 
such  partnership  to  discharge  him  from  their  service,  and  by 
reason  thereof  he  suffered  loss  and  damage  to  the  amount  of 
five  thousand  dollars.  There  was  also  a  count  alleging  slan- 
der, and  claiming  damages  to  the  amount  of  five  thousand 
dollars.  Plaintiff  recovered  $740  damages,  and  defendant 
appeals. 

W.  A.  Blount,  for  the  appellant. 

Liddon  and  Carter,  and  J.  C.  Avery,  for  the  appellee. 

Raney,  J.  1.  In  Bowen  v.  Hall,  L.  R.  6  Q.  P>.  D.  333,  de- 
cided in  1881,  the  English  court  of  appeal  held  that  an  action 
lies  for  nviK  iously  procuring  a  breach  of  contract  to  give  ex- 
clusiw  personal  service  for  a  time  certain,  provided  damage 
accrues,  and  that  to  sustain  such  an  action,  it  is  not  necessary 
that  the  employer  and  employee  should  stand  in  the  strict 
relation  of  master  and  servant.  The  person  induced  to  break 
his  contract  had  agreed  to  manufacture  glazed  brick  and  baths, 
and  not  to  engage  himself  to  any  one  else  for  a  term  of  five 
years.  rphis  decision  is  founded  upon  one  of  the  chains  of 
reasoning  in  Lumley  v.  Gye,  decided  by  the  queen's  bench  in 
1853  (2  El.  &  B.  2,  16),  though  it  repudiates  the  other.  The 
chain  of  reasoning  adopted  is  set  forth  in  Bowen  v.  Hall,  supra, 
substantially  as  follows:  Wherever  a  man  does  an  act  which  in 
law  and  in  fact  is  a  wrongful  act,  and  such  an  act  as  ma}-,  as 
a  natural  and  probable  consequence  of  it,  produce  injury  to 
another,  and  which  in  the  particular  case  does  produce  such 
an  injury,  an  action  on  the  case  will  lie;  that  if  these  condi- 
tions are  satisfied,  the  action  does  not  the  less  lie  because  the 
natural  and  probable  consequence  of  the  act  complained  of  is 
an  act  done  by  a  third  person,  or  because  such  act  so  done  by 


Jan.  1887.]  Chipley  v.  Atkinson.  3G9 

a  third  person  is  a  breach  of  duty  or  contract  by  him,  or  an 
act  illegal  on  hie  part,  or  an  act  otherwise  imposing  an  action- 
able liability  on  him;  that  though  it  has  been  said  the  law 
implies  that  the  act  of  the  third  party,  being  one  which  he  has 
free  will  and  power  to  do  or  not  to  do,  is  his  own  willful  act, 
and  therefore  is  not  the  natural  or  probable  result  of  the  de- 
fendant's act,  and  though  this  may  he  so  in  many  cases,  yet 
if  the  law  were  so  to  imply  in  every  case,  it  would  be  an  im- 
plication contrary  to  manifest  truth  and  fact;  that  though  it 
has  been  said  that  if  the  act  of  the  third  person  is  a  breach  of 
duty  or  contract,  or  is  a  i  act  which  it  is  illegal  for  him  to  do, 
t he  law  will  not  recognize  that  it  is  a  natural  or  probable  con- 
sequence of  the  defendant's  act;  yet  if  this  were  so  held  in  all 
cases,  the  law  would,  in  some  instances,  refuse  to  recognize  what 
manifestly  is  true  in  fact;  ....  that  merely  to  persuade  a 
person  to  break  his  contract  may  not  be  wrongful  in  law  or 
fact,  still,  if  the  persuasion  be  used  for  the  indirect  purpose  of 
injuring  the  plaintiff  or  benefiting  the  defendant  at  the  expense 
of  the  plaintiff,  it  is  a  malicious  act  which  in  law  and  in  fact 
is  a  wrongful  act,  and  therefore  an  actionable  act,  if  injury 
issues  from  it;  ...  .  that  it  cannot  be  maintained  that  the 
breach  of  contract  is  not  a  natural  and  probable  consequence 
of  the  act  of  persuading  the  third  person  to  break  his  contract; 
the  breach  is  not  only  the  natural  and  probable  consequence, 
but,  by  the  terms  of  the  proposition  which  involves  the  success 
of  the  persuasion,  it  is  the  actual  consequence;  that  unless 
there  be  some  technical  doctrine  to  oblige  one  to  say  so,  it 
seems  impossible  to  say  correctly,  in  point  of  fact,  that  the 
breach  of  contract  is  too  remote  a  consequence  of  the  act  of  the 
defendant  that  the  injury  is,  in  such  a  case,  in  law  as  well  as 
in  fact,  a  natural  and  probable  consequence  of  the  cause,  and 
there  is  no  technical  rule  against  the  truth  being  recognized. 

In  Lumley  v.  Gye,  supra,  a  count  in  the  declaration  was  for 
maliciously  procuring  an  actress  to  break  her  contract  (which 
was  executory)  to  sing  at  plaintiff's  theater,  and  nowhere  else, 
and  it  was  held  by  a  majority  of  the  court  that  an  action 
would  lie  for  the  malicious  procurement  of  a  breach  of  con- 
tract, though  not  for  personal  services,  if  by  the  procurement 
damage  was  intended  to  result,  and  did  result,  to  the  plaintiff. 
See  Haskins  v.  Royster,  70  X.  C.  601;   16  Am.  Rep.  780. 

The  chain  of  reasoning  set  forth  in  Bowen  v.  Hall,  supra, 
would  support  an  action  in  behalf  of  an  employee  against  a 
third  party  maliciously  procuring  his  employer  to  discharge 
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him  from  employment  under  a  legal  contract  for  a  certain 
period  pending  such  period.  The  principle  applied  is  as  ap- 
plicable in  behalf  of  an  employee  as  in  behalf  of  an  employer 
so  injured  through  the  malicious  interference  of  the  third 
person.  Whether,  however,  the  same  principles  are  applica- 
ble when  the  terms  of  contract  or  service  are  such  that  the 
employer  may  terminate  them  at  his  pleasure,  without  vio- 
lating any  legal  right  of  the  employee,  is  a  question  of  more 
intricacy.  There  is  no  question  but  that  where  such  a  right 
to  terminate  the  employment  docs  exist,  the  mere  presence  or 
absence  of  malice  in  the  breast  of  the  employer  in  doing  so 
is  immaterial,  in  so  far  as  the  employee  having  a  right  of 
action  against  him;  for  the  simple  exercise  of  a  legal  right  is 
not  dependent  upon  the  nature  of  the  motive  with  which  it 
may  be  exercised.  In  Heyicood  v.  Tillson,  75  Me.  225,  40 
Am.  Rep.  373,  the  decision  is,  that  an  employer  has  the  right 
to  refuse  to  employ  or  retain  in  his  service  any  person  renting 
certain  specified  premises,  and  the  owner  of  such  premises 
has  no  cause  of  action  against  him  for  the  exercise  of  such 
right,  though  such  refusal  was  through  malice  or  ill-will  to 
such  owner;  and  in  Payne  v.  Western  etc.  R.  R.  Co.,  13  Lea, 
507,  49  Am.  Rep.  666,  the  supreme  court  of  Tennessee  held 
that  the  mere  posting  of  a  notice  by  an  employer  to  employees, 
maliciously  forbidding  them  to  trade  with  a  certain  person 
therein  named,  does  not  constitute  slander  or  libel,  and  that 
it  is  not  unlawful  for  a  railroad  company  to  discharge  hands 
for  trading  with  a  certain  merchant,  unless  thereby  a  contract 
between  the  company  and  employees  is  broken;  even  then  no 
action  lies  to  the  merchant,  unless  the  notice  be  libelous. 
Where  one  does  an  act  which  is  legal  in  itself,  and  violates 
no  right  of  another  person,  it  is  true  that  the  fact  that  the  act 
is  done  from  malice  or  other  bad  motive  toward  another  does 
not  give  the  latter  a  right  of  action  against  the  former.  Though 
there  be  a  loss  or  damage  resulting  to  the  other  from  the  act. 
and  the  doer  was  prompted  to  it  solely  by  malice,  yet  if  the 
act  be  legal  and  violate  no  legal  right  of  the  other  person, 
there  is  no  right  of  action:  Phelps  v.  Nowlin,  72  N.  Y.  39;  2fe 
Am.  Rep.  93;  Chatfield  v.  Wilson,  28  Vt.  49;  South  Royalton 
Bank  v.  Suffolk  Bank,  27  Id.  505;  Norwood  v.  Bent  on,  32  Id. 
724;  Bradley  v.  Fuller ,  118  Mass.  239;  Hunt  v.  Simonds,  19  Mo. 
583;  Jenkins  v.  Fowler,  24  Pa.  St.  308;  Wheailey  v.  Bavah,  25  Id. 
528;  64  Am.  Dec.  721;  Orr  v.  Home  Mut.  Pas.  Co.,  12  La.  Ann. 
;255;  68  Am.  Dec.  770;  8  Rub.  51;  4  Id.  62;  Frazier  v.  Brown,  12 
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Ohio  St.  294;  Acton  v.  Blundell,  12  Mees.  &  W.  324.  Tn  Phelps 
v.  Nowlin,  supra,  there  was  on  defendant's  land  a  spring  which 
was  surrounded  by  an  embankment,  the  effect  of  which  was 
to  raise  the  water  in  a  well  upon  plaintiff's  land.  Defendant, 
not  for  his  own  benefit,  but  simply  with  intent  to  divert  the 
water  from  plaintiff's  well,  dug  a  ditch  through  the  embank- 
ment, thus  restoring  the  water  to  its  natural  course,  and  hav- 
ing the  effect  to  lower  the  water  in  the  well,  to  the  plaintiff's 
injury.  It  was  held  that  the  action,  which  was  for  damages 
and  to  restrain  the  diversion  of  the  water,  was  not  maintain- 
able. Such  cases,  though  we  do  not  question  their  correct- 
ness, should,  however,  not  be  construed  so  as  to  justify  any 
unauthorized  invasion  of  another's  rights. 

In  Walker  v.  Cronin,  107  Mass.  555,  the  count  was,  that  plain- 
tiff was  a  manufacturer  of  shoes,  and  for  the  prosecution  of  his 
business  it  was  necessary  for  him  to  employ  many  shoemakers; 
that  defendant,  well  knowing  this,  did,  unlawfully,  and  with- 
out justifiable  cause,  molest  him  in  carrying  on  said  business, 
with  the  unlawful  purpose  of  preventing  him  from  carrying  it 
on,  and  willfully  induced  many  shoemakers  who  were  in  his 
employment,  and  others  who  were  about  to  enter  it,  to  aban- 
don it  without  his  consent  and  against  his  will,  and  that 
thereby  the  plaintiff  lost  their  services  and  the  profits  and 
advantages  which  lie  would,  have  derived  therefrom,  and  was 
put  to  great  expense  to  procure  other  suitable  workmen,  and 
compelled  to  pay  larger  prices  for  work  than  he  would  have 
had  to  pay  but  for  the  said  doings  of  the  defendant,  and  other- 
wise injured  in  his  business.  It  was  objected  inter  alias  that 
this  count  of  the  declaration  did  not  show  that  the  persons  in- 
duced to  leave  plaintiff's  employ  did  not  have  a  right  to  do  so, 
yet  the  count  was  held  to  show  a  cause  of  action,  and  the  de- 
murrer was  overruled.  In  a  note  to  section  487  of  Schouler 
on  Domestic  Relations,  it  is  said  that  for  a  master  to  maintain 
an  action  it  is  enough  if  the  service  is  one  at  will,  if  subsisting 
when  interrupted:  Salter  v.  [Toward,  43  Ga.  601;  Sytes  v. 
Dixon,  9  Ad.  &  E.  244.  In  like  v.  Manlcy,  66  N.  Y.  82,  23 
Am.  Hep.  30,  one  S.  had  contracted,  by  parol,  to  sell  and  de- 
liver to  plaintiff  a  quantity  of  cheese,  but  being  made  to  be- 
lieve by  the  fraud  of  the  defendant  that  plaintiffs  did  not 
want  the  cheese,  sold  it  to  defendant.  The  contract  was  not 
binding  under  the  statute  of  frauds,  but  would  have  been  per- 
formed by  S.  had  it  not  been  for  the  fraud.  It  was  held  that 
the  action  was   maintainable  against  the  defendant.     In  Ben- 
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ton  v.  Pratt,  2  Wend.  385,  20  Am.  Dec.  623,  where  Scagraves 
and  Wilson  had  contracted  with  plaintiff's  to  purchase  of  him, 
to  be  delivered  at  a  future  time,  twenty  hogs,  and  nothing  had 
been  done  to  make  the  contract  binding  under  the  statute  of 
frauds,  and  while  plaintiff  was  preparing  to  perform  his  con- 
tract, the  defendant,  knowing  the  fact,  fraudulently  repre- 
sented to  Scagraves  and  Wilson  that  plaintiff  did  not  intend 
to  deliver  his  hogs,  and  this  induced  Seagraves  and  Wilson  to 
buy  their  hogs,  and  then  Seagraves  and  Wilson  refused  to 
take  plaintiff's  hogs,  solely  because  they  had  a  full  supply,  it 
was  held  that  where  a  contract  would  have  been  fulfilled  but 
for  false  and  fraudulent  representations  of  a  third  person  an 
action  for  damages  will  lie  against  such  person,  although  the 
contract  could  not  have  been  enforced  by  action.  "It  is  not 
material,"  says  the  opinion,  "  whether  the  contract  of  the 
plaintiff  with  Seagraves  and  Wilson  was  binding  upon  them 
or  not;  the  evidence  established  beyond  all  question  that  they 
would  have  fulfilled  it  but  for  the  fraudulent  representation 
of  the  defendants":  Green  v.  Button,  2  Cromp.  M.  &  R.  707. 
In  Walker  v.  Cronin.  supra,  after  quoting  Comyn's  Digest 
(notes  on  case  A),  as  follows:  "  In  all  cases  where  a  man  has 
a  temporal  loss  or  damage  by  the  wrong  of  another,  he  may 
have  an  action  on  the  case,  to  be  repaired  in  damages,"  it  is 
said  "the  intentional  causing  of  such  loss  to  another  without 
justifiable  cause,  and  with  the  malicious  purpose  to  inflict  it, 
is  of  itself  a  wrong:   Carew  v.  Rutherford,  106  Mass.  1;  8  Am. 

Rep.  287;  11  East,  571,  574 Thus  every  one  has  an 

equal  right  to  employ  workmen  in  his  business  or  service,  and 
if  by  the  exercise  of  this  right  in  such  manner  as  he  may  see 
fit,  persons  are  induced  to  leave  their  employment  elsewhere, 
no  wrong  is  done  to  him  whose  employment  they  leave,  unless 
a  contract  exists  by  which  such  other  person  has  a  legal  right 
to  the  further  continuance  of  their  service.  If  such  a  contract 
exists,  one  who  knowingly  and  intentionally  procures  it  to  be 
violated  may  be  held  liable  for  the  wrong,  although  he  did  it 

for  the  purpose  of  promoting   his  own  business It  is 

generally  held  that  no  action  will  lie  against  one  for  acts  done 
upon  his  own  land,  in  the  exercise  of  his  rights  of  ownership, 
whatever  the  motive,  if  they  merely  deprive  another  of  ad- 
vantage or  cause  loss  to  him  without  violating  any  legal  right; 
what  is  the  motive  in  such  cases  is  immaterial  (citing  Chatfield 
v.  Wilson,  Frazier  v.  Brown,  supra);  but  in  Wheatley  v.  Baugh, 
eitpra,  the  suggestion  ....  that  malicious  acts  without  the 
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justification  of  any  right,  that  is,  acts  of  a  stranger  resulting 
in  like  loss  or  damage,  might  he  actionable,"  was"  approved. 
"Every  one  has  a  right  to  enjoy  the  fruits  and  advantages  of 
his  own  enterprise,  industry,  skill,  and  credit.  He  has  no 
right  to  be  protected  against  skill  and  competition,  but  he  has 
a  right  to  be  free  from  malicious  and  wanton  interference,  dis- 
turbance, or  annoyance.  If  disturbance  or  annoyance  comes 
as  a  result  of  competition,  or  the  exercise  of  like  rights  by 
others,  it  is  damnum  absque  injuria,  unless  some  superior  right 
by  contract  or  otherwise  is  interfered  with.  But  if  it  comes 
from  the  mere  wanton  or  malicious  acts  of  others,  without  the 
justification  of  competition  or  the  service  of  any  interest  or 
lawful  purpose,  it  then  stands  upon  a  different  footing,  and 
falls  within  the  principle  of  the  authorities  first  referred  to"; 
i.  e.,  Comyn's  Digest,  and  others.  See  also,  as  bearing  on  the 
general  question,  People  v.  Fisher,  14  Wend.  1,  28  Am.  Dec. 
501,  and  Rafael  v.  Verelst,  2  W.  Black.  1055,  where  it  was  held 
that  trespass  lay  against  defendant  for  procuring  by  awe,  fear, 
and  influence,  and  contrary  to  his  own  inclination,  a  sover- 
eign, independent,  absolute  prince  to  imprison  the  plaintiff: 
Old  Dominion  Steamship  Co.  v.  McKinna,  35  Alb.  L.  J.  208,  and 
":ases  cited. 

From  the  authorities  referred  to  in  the  last  preceding  para- 
graph, and  upon  principle,  it  is  apparent  that  neither  the  fact 
that  the  term  of  service  interrupted  is  not  for  a  fixed  period, 
nor  the  fact  that  there  is  not  a  right  of  action  against  the  per- 
son who  is  induced  or  influenced  to  terminate  the  service  or  to 
refuse  to  perform  his  agreement,  is  of  itself  not  a  bar  to  an 
action  against  the  third  person  maliciously  and  wantonly  pro- 
curing the  termination  of  or  a  refusal  to  perform  the  agree- 
ment. It  is  the  legal  right  of  the  party  to  such  agreement  to 
terminate  it  or  refuse  to  perform  it,  and  in  doing  so  he  violates 
no  right  of  the  other  party  to  it;  but  so  long  as  the  former  is 
willing  and  ready  to  perform,  it  is  not  the  legal  right,  but  is 
a  wrong  on  the  part  of  a  third  party  to  maliciously  and  wan- 
tonly procure  the  former  to  terminate  or  refuse  to  perform  it. 
Such  wanton  and  malicious  interference  for  the  mere  purpose 
of  injuring  another  is  not  the  exercise  of  a  legal  right.  Such 
other  person  who  is  in  employment  by  which  lie  is  earning  a 
living,  or  otherwise  enjoying  the  fruits  and  advantages  of  his 
industry  or  enterprise  or  skill,  has  a  right  to  pursue  such  em- 
ployment undisturbed  by  mere  malicious  or  wanton  inter- 
ference or  annoyance.     Every  one  has  a  perfect  right  to  protect 
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or  advance  his  business,  if  in  doing  so  he  infringes  no  superior 
legal  right  of  another. 

2.  The  defendant,  appellant,  excepted  to  the  following  par- 
agraph of  the  judge's  charge  to  the  jury:  "If  the  Pensacola 
and  Atlantic  Railroad  Company  had  a  contract  with  Kehoe 
and  Walker  to  furnish  a  side-track  to  their  brick-yard,  and 
the  defendant  refused  to  perform  that  contract,  intending 
thereby  to  injure  the  plaintiff  by  having  him  discharged,  then 
the  defendant  would  be  liable  to  plaintiff  for  damages  accord- 
ing to  the  law  and  evidence." 

This  instruction  does  not  embody  as  an  essential  either 
the  idea  of  an  actual  discharge  of  the  plaintiff  by  Kehoe  and 
Walker,  or  of  such  a  discharge  maliciously  and  wrongfully 
procured  by  defendant,  or  of  any  actual  damage  sustained 
therefrom  by  the  plaintiff;  but  asserts  that  a  refusal  by  Chip- 
ley  to  perform  a  contract  of  the  railroad  company  with  Kehoe 
and  Walker,  with  the  intent  to  have  plaintiff  discharged,  is  of 
itself  a  ground  of  recovery  by  plaintiff.  Assuming  that  the 
instruction  was  not  erroneous  in  other  respects,  the  absence 
from  it  of  the  element  of  an  actual  discharge  would  alone  be 
fatal  to  it.  The  mere  intention  to  injure,  however  maliciously 
and  wrongfully,  does  not  create  a  right  of  action  in  the  person 
for  whom  it  is  entertained.  We  think,  moreover,  that  the 
charge  should  have  been  confined  to  the  theory  of  the  declara- 
tion, which  is,  maliciously  and  wrongfully  procuring  one  to 
violate  his  contract  with  another,  and  thereby  causing  the  lat- 
ter injury. 

3.  The  judge  also  charged  the  jury  that  "if  the  plaintiff 
entered  into  the  employment  of  Kehoe  and  Walker  upon  the 
understanding  that  he  was  afterwards  to  be  admitted  into 
copartnership  with  them,  he  was  an  employee,  and  the  de- 
fendant would  be  liable  for  procuring  his  discharge,  even 
though  there  was  no  contract  between  plai  tiff  and  Kehoe  and 
Walker  for  a  definite  term  of  service  or  fur  .stipulated  wages." 
The  defendant  excepted.  The  case  made  by  the  declaration 
is,  that  the  employment  was  under  an  agreement  by  which  it 
was  to  be  continued  for  a  long  period  of  time.  An  agreement 
between  the  plaintiff  and  Kehoe  and  Walker  for  the  continu- 
ance of  the  employment  for  a  long  period  of  time  cannot  be 
ignored  as  a  feature  of  the  case.  This  allegation  means  that 
the  agreement  entered  into  by  them  entitled  the  plaintiff, 
either  expressly  or  by  implication,  to  employment,  not  only 
for  a  period  of  time,  but  for  a  long  period.     It  means  that  a 
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period  of  time  was  agreed  upon  by  them,  and  means  that 
the  period  thus  agreed  on  was,  whether  limited  by  months  or 
years,  or  otherwise,  to  be  proved.  The  language  implies  that 
there  was  at  least  some  point  of  time  in  the  future,  ascertain- 
able from  the  terms  of  the  agreement,  up  to  which  the  employ- 
ment was  to  extend;  that  the  continuation  of  the  employment 
for  any  time  was  dependent  upon  the  condition  of  a  satisfac- 
tory performance  of  his  duties  by  the  plaintiff  would  not  be 
inconsistent  with  an  employment  for  a  particular  period.  If 
there  was  no  agreement  for  any  particular  period  of  time,  but 
the  employment  was  one  in  which  the  agreement  was  that 
plaintiff  should  be  given  employment  as  long  as  he  performed 
his  work  satisfactorily,  and  he  has  been  discharged  from  it 
solely  through  the  malicious  and  wrongful  procurement  of  the 
defendant,  and  injury  has  resulted,  he  should  have  laid  his 
case  accordingly;  but  such  is  not  the  averment  here.  The 
fact  that  the  actual  damage  may  not  be  ascertainable  in  such 
a  case  would  not  defeat  a  recovery  of  at  least  nominal  dam- 
ages. The  meaning  of  the  language  used  in  the  declaration 
is,  that  the  terms  of  the  agreement  were  such  as  to  enable  the 
court  and  jury  to  ascertain  from  them  at  least  the  minimum 
period  for  which  the  employment  was  to  continue,  and  to  show 
that  this  period  was  a  long  one.  How  can  it  be  said  that  the 
period  of  time  for  which  the  employment  was  to  continue  was 
a  long  one,  if  the  terms  of  the  agreement  did  not  indicate  the 
length  of  it?  In  view  of  the  case  made  by  the  declaration,  we 
think  the  charge  erroneous. 

The  absence  from  the  agreement  of  a  clause  fixing  the 
wages  at  a  certain  or  stipulated  amount  would  not  defeat  a 
recovery.  If  the  compensation,  wages,  or  benefit  to  be  derived 
by  the  employee  is  such  that  its  value  can  be  ascertained,  it 
is  sufficient  to  sustain  even  compensatory  damages. 

4.  The  jury  were  also  instructed  "that  if  the  plaintiff  vol- 
untarily left  the  service  of  Kehoe  and  Walker  because  of  the 
conduct  of  the  defendant  in  endeavoring  to  procure  his  dis- 
charge, it  would  be  equivalent  to  a  discharge,  and  the  de- 
fendant would  be  liable  to  the  plaintiff  as  for  procuring  the 
discharge;  but  if  the  plaintiff  voluntarily  left  the  service  of 
Kehoe  and  Walker  without  reference  to  the  conduct  of  the 
defendant,  then  the  defendant  would  not  be  liable."  The 
effect  of  this  is,  that  if  the  plaintiff,  knowing  of  the  alleged 
conduct  of  Chipley,  voluntarily  left  the  service  of  Kehoe  and 
Walker  on  account  of  such  conduct,  yet  without  being  in  fact 
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discharged  by  them,  that  such  voluntary  leaving  their  service 
constituted  in  law  a  discharge  of  him  from  their  service  by 
Kehoe  and  Walker.  There  must,  we  think,  always  be  such  a 
discharge  of  the  plaintiff  in  a  case  like  this  as  amounts  to  a 
termination  by  his  employer  of  the  contract  to  the  employee. 
The  doctrine  of  the  charge  is,  that  the  ineffectual  efforts  of 
Chipley  to  induce  or  procure  Kehoe  and  Walker  to  break  their 
agreement  with  plaintiff  is  supplemented  into  a  right  of  action 
by  the  plaintiff's  terminating  a  relation  or  service  which  Ke- 
hoe and  Walker  had  not  terminated,  notwithstanding  Chip- 
ley's  efforts.  Chipley's  efforts  to  procure  Kehoe  and  Walker 
to  break  their  contract  with  plaintiff,  however  malicious  such 
efforts  may  have  been,  could  not  create  a  right  of  action  of 
the  character  set  up  in  the  first  count  of  the  declaration,  if 
unsuccessful.  One  cannot  supply  at  his  volition  the  deficien- 
cies characterizing  the  conduct  of  another  as  a  ground  for 
either  an  action  at  law  or  suit  in  equity.  My  own  termina- 
tion of  a  contract,  whether  with  or  against  the  will  of  my  em- 
ployer, cannot  constitute  a  breach  of  it  by  him,  or  create  a 
ground  of  action  against  him  or  one  who  has  unsuccessfully 
endeavored  to  induce  him  to  break  it.  The  discharge  or  dis- 
missal by  the  employers  in  a  cause  like  this  must  be  clearly 
made  out  or  the  case  will  fail.  The  charge  is  erroneous. 
.  5.  The  defendant's  attorney  requested  that  the  following 
instructions  should  be  given  to  the  jury:  — 

"1.  In  order  that  the  plaintiff  may  recover  under  the  first 
count,  he  must  prove  that  the  defendant  unlawfully  procured 
Kehoe  and  Walker  to  discharge  the  plaintiff  from  an  employ- 
ment which  existed  by  contract  between  plaintiff  and  Kehoe 
and  Walker.  If  there  was  no  contract,  then,  even  though  the 
defendant  unlawfully  procured  plaintiff's  discharge,  he  has 
suffered  no  legal  injury.  2.  Even  if  there  was  a  contract, 
if  such  contract  was  terminable  at  the  will  of  Kehoe  and 
Walker,  then  the  procurement  by  the  defendant  of  the  disso- 
lution of  such  contract  does  not  constitute  a  ground  of  action." 
They  were  refused. 

In  view  of  the  declaration  in  this  case,  we  think  the  first  of 
the  above  instructions  was  proper.  The  declaration  shows  a 
contract  employment  as  general  superintendent  of  a  brick- 
yard, under  an  agreement,  the  same  to  continue  for  a  long 
period  of  time,  and  one  by  which  he  earned  the  support  of 
himself  and  his  family.  The  second  instruction  is,  for  reasons 
stated  in  a  former  part  of  this  opinion,  erroneous. 


Jan.  1887.]  Ciiipley  v.  Atkinson.  377 

f>.  Defendant  also  requested  the  judge  to  charge  the  jury  as 
follows:  "  In  order  that  the  plaintiff  may  recover  any  damages 
for  the  procurement  by  the  defendant  that  Kehoe  and  Walker 
should  not  take  plaintiff  into  copartnership,  there  must  have 
existed  at  the  time  of  such  procurement  a  legal  contract  by 
which  Kehoe  and  Walker  were  bound  to  enter  into  a  copartner- 
ship. If  you  rind  that  there  was  merely  an  understanding 
that  upon  certain  contingencies  Kehoe  and  Walker  and  plain- 
tiff were  to  enter  into  a  copartnership,  a  procurement  by  the 
defendant  of  a  withdrawal  by  Kehoe  and  Walker  from  such 
understanding  will  not  entitle  the  plaintiff  to  recover  for  any 
damages  resulting  therefrom." 

In  regard  to  this  instruction  we  may,  in  view  of  the  fact  that 
the  case  has  to  go  back  for  a  new  trial,  as  well  say  that  any 
actual  damage  probable  to  result  to  the  plaintiff  from  a  loss  of 
the  promised  partnership  is  entirely  too  uncertain  to  be  esti- 
mated. The  speculative  profits  of  a  new  or  proposed  business, 
such  as  this,  cannot  be  looked  to  as  an  element  of  actual  or 
compensatory  damage  sustained  by  the  plaintiff:  V.  &  M.  R.  R. 
Co.  v.  Kagsdnle,  46  Miss.  458.  Where,  however,  a  defendant  in 
a  case  like  this  knew,  or  believed,  or  had  reason  to  believe,  that 
the  employer  had  promised  or  did  actually  intend  to  admit 
plaintiff  into  partnership  with  him,  the  fact  of  such  knowledge 
or  belief  of.  or  even  reason  to  believe,  such  promise  or  inten- 
tion may  be  considered  by  the  jury  in  passing  upon  the  motive 
of  the  defendant,  and  in  fixing  exemplary  damages. 

7.  The  following  instruction  was  also  requested  by  defend- 
ant and  refused  by  the  circuit  judge:  "  So  far  as  the  plaintiff 
is  concerned,  it  was  lawful  for  the  defendant,  as  vice-president 
and  general  manager  of  the  Pensacola  and  Atlantic  Railroad 
Company,  to  refuse  to  furnish  a  side-track  gratuitously  to 
Kehoe  and  Walker,  if  they  retained  plaintiff  in  their  employ, 
or  with  an  interest  in  their  business,  even  though  there  was  a 
contract  by  which  the  railroad  company  were  to  furnish  such 
side-track  gratuitously,  and  such  refusal  does  not  furnish  any 
ground  of  action  for  the  plaintiff,  if  you  find  that  he  was  not 
party  to  the  contract."  If  A,  acting  in  his  own  behalf,  or  in 
that  of  his  principal,  simply  withhold  a  gratuity  from  B  be- 
cause B  retains  C  in  his  employ,  or  with  an  interest  in  his 
business,  neither  the  employer  nor  the  employee  has  any  right 
of  action;  and  in  such  case,  where  there  is  a  contract  between 
the  first  person  and  the  employer  to  furnish  the  latter  any  cer- 
tain tiling;  and  the  first  person  refuses  to  perform  or  break  his 
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contract  for  the  reason  that  the  third  person  is  employed 
by  the  second,  the  third  person  or  employee  has  no  right 
of  action  for  such  refusal  or  breach  of  contract;  in  neither 
case  has  any  legal  right  of  C  been  violated,  nor  has  C  any 
privity  with  the  contract.  His  assumed  reason  for  the  with- 
holding or  breach  is  not,  either  alone  or  with  such  withholding 
or  breach,  a  ground  of  legal  action;  nor  is  proof  of  a  mere 
withholding  or  violation  of  the  contract  by  A  because  of  such 
retention  of  C  of  itself  proof  of  his  procurement  or  persuasion 
of  B  to  make  the  discharge.  We  do  not  mean,  however,  to 
say  that  in  an  action  such  as  that  set  up  in  the  first  count  of 
this  declaration  it  is  not  competent  for  the  plaintiff  to  show 
that  the  withholding  or  breach  was  used  by  the  defendant 
with  the  malicious  purpose  and  as  a  means  of  procuring  or 
persuading  the  employer  to  discharge  the  plaintiff,  but  we 
think  it  is  competent  to  so  show. 

The  instruction  requested  should,  we  think,  have  been  given, 
as  it  does  not  imply  any  such  purpose  of  procuring  a  dis- 
charge of  the  plaintiff. 

The  judgment  is  reversed  and  a  new  trial  granted. 

Master  and  Servant.  —  An  action  lies  by  a  master  against  one  who 
entices  or  persuades  his  servants  to  leave  his  employment:  Daniel  v. 
Swearengen,  6  S.  C.  297;  24  Am.  Rep.  471;  Haskins  v.  Royster,  70  N.  C.  601; 
16  Am.  Rep.  7S0;  and  the  master  may  even  recover  exemplary  damages 
against  one  who  knowingly  ami  willfully  entices  away  his  servant:  Bixby  v. 
Dunhxp,  56  N.  H.  456;  22  Am.  Rep.  475,  and  note  4S5.  See  also  Huff  v. 
Watkins,  15  S.  C.  82;  40  Am.  Rep.  680;  St.  Johnsbury  etc.  R.  R.  Co.  v.  Hunt, 
55  Vt.  570;  45  Am.  Rep.  639. 

Plaintiff  could  Maintain  Action  against  defendant  for  damages  sus- 
tained, where  S.  agreed  to  sell  and  deliver  to  plaintiff  certain  goods,  but  de- 
fendant by  false  and  fraudulent  representations  induced  S.  to  sell  and  deliver 
the  goods  to  him;  and  this  is  true,  although  the  contract  between  plaintiff  aud 
S.  was  void  under  the  statute  of  frauds,  but  would  have  been  performed  except 
for  defendant's  wrong-doing:  Rice  v.  Mauley,  66  N.  Y.  82;  23  Am.  Rep.  30, 
and  note.  But  no  action  lies  by  the  owner  of  a  house  against  one  who  ma- 
liciously refuses  to  employ  any  tenant  of  such  house,  and  thus  prevents  the 
renting  of  the  same:  Heyioood  v.  Tillson,  75  Me.  225;  46  Am.  Rep.  373.  And 
so  no  action  lies  for  malicious  posting  of  a  notice  by  an  employer  forbidding 
his  employees  to  trade  with  the  person  therein  designated:  Payne  v.  Western 
etc.  R.  R.  Co.,  13  Lea,  507;  49  Am.  Rep.  666,  and  note;  Chesley  v.  King,  74 
Me.  164;  43  Am.  Rep.  569.     Compare  Carew  v.  Rutherford,  106  Mass.  1. 
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Kandall  v.  Bourquardez. 

[23  Florida,  264.] 

Mortgages — Foreclosure — Outstanding  Title  —  BkEACH  of  Cove- 
nant. —  Where  a  mortgagor  is  in  the  undisturbed  possession  of  the  land 
under  a  deed  of  conveyance,  with  full  covenants  of  warranty,  and  no 
eviction,  actual  or  constructive,  is  shown,  and  no  insolvency  of,  or  fraud 
or  misrepresentation  upon  the  part  of,  the  vendor  is  alleged,  the  mort- 
gagor cannot  set  up  an  outstanding  title,  or  the  breach  of  covenants,  as 
a  defease  to  a  bill  to  foreclose  for  the  unpaid  purchase-money.  The 
mortgagor's  remedy  is  at  law  on  the  broken  covenant. 

Mortgages  —  Foreclosure.  —  Decree  against  Feme  Covert,  in  an  ordi- 
nary foreclosure  suit,  for  the  payment  of  any  balance  which  may  remain 
due  after  an  application  of  the  proceeds  from  the  sale  of  the  mortgaged 
land  is  a  personal  decree,  and  void. 

Wall  and  Turman,  for  the  appellants. 

Sparkman  and  Sparkman,  and  H.  C.  Macfarlane,  for  the  ap- 
pellee. 

Raney,  J.  1.  The  appellee  filed  a  bill  of  foreclosure  of 
mortgage  in  the  circuit  court  of  Hillsborough  County,  in  May, 
1886,  against  the  appellants,  Allen  F.  Randall,  and  his  wife, 
Mary  F.  Randall,  and  Orlando  Knapp  and  Clara  A.  Knapp, 
his  wife.  The  mortgage,  which  was  executed  by  appellants 
to  appellee  on  July  28,  1885,  was  made  to  secure  the  balance 
of  the  purchase-money  agreed  to  be  paid  for  the  land  covered 
by  the  mortgage,  such  balance  being  evidenced  by  two  prom- 
issory notes,  signed  by  each  of  the  appellants.  The  answer 
alleges  that  the  land  was,  at  the  death  of  the  appellee's  late 
husband,  Constant  Bourguardez,  he  having  died  September 
18,  1884,  used  and  occupied  by  him  as  his  homestead,  and 
that  he  left  children,  who  still  survive  him,  and  that  the  ap- 
pellee, who  claimed  title  to  the  land  under  a  devise  of  the 
same  to  her  by  his  last  will  and  testament,  had  no  title 
thereto,  as  a  homestead  was  not  a  subject  of  devise  under  the 
constitution  of  1868,  which  was  in  force  at  the  time  of  his 
death,  and  that  the  title  to  the  land  is  in  the  children,  and  the 
appellee  had.  at  the  time  of  the  conveyance,  no  title  thereto; 
that  the  conveyance  from  appellee  to  the  appellants  contains 
covenants  warranting  the  title.  Neither  insolvency  of,  nor 
fraud  upon  the  part  of,  the  appellee  is  alleged. 

It  was  held  in  Coy  v.  Downie,  14  Fla.  544,  a  case  under 
the  Code  of  Procedure  which  was  adopted  in  1870  and  re- 
pealed in  1873,  that  when  a  mortgage  for  purchase-money  is 
60Ught  to  be  foreclosed,  and  the  deed  of  the  premises  contained 
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covenants,  the  mortgagor  may  resist  the  foreclosure  by  a  re- 
coupment or  offset  of  damages  for  a  breach  of  covenants  to  the 
extent  of  the  damages  sustained  for  a  failure  or  partial  fail- 
ure of  title,  or  any  other  matters  embraced  in  the  covenants. 
The  right  of  the  mortgagor  to  make  such  defense,  it  is  said  in 
the  opinion,  "cannot  be  questioned."  Being  a  code  case,  it  is 
sudicient  to  assume  the  correctness  of  the  decision  under  that 
system  of  court  procedure. 

We  understand  the  rule  of  chancery  to  be,  that  where  the 
mortgagor  remains  in  undisturbed  possession  of  the  land 
which  he  holds  under  a  deed  of  conveyance,  with  full  cove- 
nants warranting  the  title,  and  no  eviction,  actual  or  con- 
structive, is  shown,  and  no  insolvency  of,  nor  fraud  or 
misrepresentation  upon  the  part  of,  the  vendor  is  alleged,  the 
mortgagor  cannot  set  up  such  outstanding  title,  or  the  breach 
of  the  covenants,  as  a  defense  to  the  bill  of  foreclosure  for  the 
unpaid  purchase-money  for  which  the  notes  and  mortgage 
were  given,  but  that  in  all  such  cases,  of  which  that  now  un- 
der consideration  is  one,  the  mortgagor  is  left  to  his  remedy 
at  law  on  the  broken  covenant:  Patten  v.  Taylor,  7  How.  132; 
Noonan  v.  Lee,  2  Black,  500;  Peters  v.  Boman,  98  U.  S.  56; 
Bumpus  v.  Platner,  1  Johns.  Ch.  213;  Abbott  v.  Allen,  2  Id.  519; 
7  Am.  Dec.  554;  Edwards  v.  Podine,  26  Johns.  109;  Simpson 
v.  Hawkins,  1  Dana,  303;  Hill  v.  Butler,  6  Ohio  St.  207;  Leg- 
gett  v.  McCarty,  3  Edw.  Ch.  124;  McLemore  v.  Mobson,  20  Ala. 
137;  Booth  v.  Ryan,  31  Wis.  45;  Robards  v.  Cooper,  16  Ark. 
288;  Latham  v.  Morgan,  1  Smedes&  M.  Ch.  611;  York  v.  Allen, 
30  N.  Y.  104;  Smith  v.  Filing,  37  Mich.  148;  Hile  v.  Davison, 
20  N.  J.  Eq.  228;  Glenn  v.  Whipple,  12  Id.  50;  Key  v.  Jennings, 
66  Mo.  356;  Gouverneur  v.  Elmendorf,  5  Johns.  Ch.  79;  James 
v.  McKeman,  6  Johns.  543.  In  Long  v.  Allen,  2  Fla.  403,  50 
Am.  Dec.  281,  it  was  held  that  a  want  or  failure  of  title  of  land 
for  which  a  promissory  note  had  been  given  was  not  a  defense 
to  an  action  at  law  on  the  note. 

The  case  of  Lowry  v.  Ilurd,  7  Minn.  356,  which  holds  a  dif- 
ferent rule  under  the  Civil  Code  of  that  state,  recognizes  the 
above  as  the  chancery  rule:  See  also  Walker  v.  Wilson,  13  Wis. 
525;  Jolin.<on  v.  Gere,  2  Johns.  Ch.  546. 

2.  There  is,  however,  one  ground  upon  which  the  decree 
must  be  reversed.  It  adjudges  that  if  the  moneys  arising  from 
the  sale  of  the  mortgaged  property  shall  he  insufficient  to  pay 
the  amount  due  the  complainant,  "the  defendants,  Allen  F. 
Randall,   Mary   F.   Randall,   Orlando   Knapn,   and    Clara   A. 
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Knapp,  who  are  personally  liable  for  the  payment  of  the  debt 
secured  by  said  mortgage,  pay  to  the  complainant  the  amount 
of  such  deficiency,  and  that  the  complainant  have  execution 
therefor."  The  bill  of  complaint  is  an  ordinary  bill  of  fore- 
closure, and  prays,  among  other  things,  for  an  execution 
against  the  goods  and  chattels,  lands  and  tenements,  of  the 
defendants  for  any  deficiency.  This  decree  for  any  balance 
which  may  remain  due  after  an  application  of  the  proceeds 
from  a  sale  of  the  lands  is  a  personal  decree  against  the  femes 
covert,  Mrs.  Randall  and  Mrs.  Knapp.  A  married  woman  can- 
not bind  herself,  either  in  law  or  equity,  so  as  to  authorize  a 
personal  judgment  against  her:  Dollner  v.  Snow,  16  Fla.  86.  It 
is  doubtless  the  case  that  this  part  of  the  decree  was  a  mere 
oversight  upon  the  part  of  the  chancellor  and  counsel.  Yet  it 
cannot  be  permitted  to  stand. 

Is  not  a  decree  for  any  such  balance  premature,  anyhow, 
until  it  has  been  ascertained,  after  the  sale?  Chancery  Rule 
89;  Scott  v.  Buss,  21  Fla.  260. 

The  decree  is  reversed,  and  remanded  for  such  further  pro- 
ceedings as  may  be  desired  and  are  in  conformity  to  the  prin- 
ciple and  practice  in  equity  in  such  cases. 


Married  Women.  —Personal  judgments  against  married  women  are  erro- 
neous: Note  to  Caldwell  v.  Walters,  55  Am.  Dee.  599;  but  the  legal  effect  of 
a  judgment,  under  a  statute,  to  bind  lands  of  the  defendant  and  subject  them 
to  sale,  cannot  be  impeached  collaterally  by  the  averment  that  the  defend- 
ant was  a  married  woman;  and  a  sale  of  lands  under  such  a  judgment  is  valid: 
Gallon  v.  Ellison,  13  Ohio  St.  44G;  82  Am.  Dec.  448. 

Covenant  of  Warranty  —  Defective  Title.  —  A  purchaser  of  land  who 
is  in  undisturbed  possession,  and  has  received  a  conveyance  of  the  same  with 
warranty,  cannot  have  relief  in  equity  against  payment  of  the  purchase- 
money  on  the  ground  of  a  defect  in  the  title:  Abbott  v.  Allen,  2  Johns.  Ch. 
519;  7  Am.  Dec.  554,  and  note  558;  compare  the  case  of  Long  v.  Allen,  2  Fla. 
403;  50  Am.  Dec.  281. 


McClellan  v.  Solomon. 

[23  Florida,  437.] 

Attachment. — The  Undivided  Interest  of  an  Heir  in  land  under  ad- 
ministration is  subject  to  attachment,  as  such  attachment  does  not 
dispossess  the  administrator,  nor  interrupt  the  administration. 

Estates  of  Decedents  —  Equitable  Lien  of  Heirs. —Where  an  heir  is 
administrator  of  the  estate  of  his  father,  his  co-heirs  have  no  equitable 
lien  on  his  interest  for  the  payment  ot  their  respective  shares,  or  his  in- 
debtedness to  them  arising  uoui  Lis  fraudulent  administration  of  tiie 
estate. 
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Attachment  —  Fraudulent  Conveyance.  —  An  attachment  may  be  levied 
on  the  undivided  interest  of  a  debtor  in  land  held  by  a  third  party  under 
a  fraudulent  conveyance  from  him;  and  the  plaintiff,  on  obtaining  judg- 
ment, may  sell  sucli  interest,  and  his  purchaser  may  raise  the  question 
of  the  fraudulent  conveyance  in  an  action  of  ejectment  by  him  to  recover 
his  purchase  from  the  party  in  possession. 

Judgment  Lien  Dates  as  to  property  previously  seized  under  attachment 
in  the  actiou  from  the  time  of  the  levy  of  the  attachment,  which  is  con- 
structive notice  from  its  date  to  subsequent  purchasers  from  the  attach- 
ment defendant;  and  it  makes  no  difference  that  the  property  at  the  time 
of  the  levy  was  held  by  a  third  party  under  a  fraudulent  conveyance 
from  such  defendant. 

Judgment  Lien  — Priority.  —  Where  creditors  having  no  lien  file  a  bill  to 
set  aside  a  fraudulent  conveyance  and  obtain  a  decree,  whereupon  an  un- 
divided interest  in  the  land  thus  conveyed  is  sold  as  the  property  of  the 
fraudulent  grantor,  and  afterwards  the  same  interest  is  sold  under  judg- 
ment against  such  grantor,  obtained  after  the  first  decree,  but  in  which 
action  an  attachment  had  been  levied  prior  to  such  decree,  the  pur- 
chaser's title  at  the  judgment  bale  relates  back  to  the  levy  of  the  attach- 
ment, and  takes  precedence  of  the  purchasers  title  at  the  sale  under  the 
decree  or  that  of  purchasers  from  him. 

Fraudulent  Conveyance  —  Proof.  —  Where  one  of  the  parties  in  eject- 
ment claims  title  under  a  judgment  sale  against  a  fraudulent  grantor, 
and  the  other  party  claims  title  through  a  sale  under  decree  against  such 
grantor,  the  latter  decree  adjudging  the  conveyance  fraudulent  and  sub- 
jecting the  land  to  sale  as  the  property  of  such  grantor,  the  introduction 
in  evidence  by  the  latter  party  of  the  decree  declaring  the  conveyance  a 
fraud  makes  further  proof  of  it  unneceesary. 

JoJm  W.  Malone,  for  the  appellant. 
D.  L.  McKinnon,  for  the  appellee. 

Raney,  J.  Action  of  ejectment  by  appellee  against  appel- 
lant. Plea  of  not  guilty.  The  case  was  submitted  to  the 
court  without  a  jury. 

The  facts  in  this  case,  which  were  agreed  on  by  the  parties, 
are  substantially  as  follows:  That  appellee  is  in  possession 
of  the  lands,  the  one-fifth  interest  in  which  is  sued  for, 
containing  240  acres,  and  that  said  land  constituted  a  por- 
tion of  the  real  estate  left  by  Grissom  C.  Bird,  who  died  in- 
testate in  Jaflkson  County  on  the  11th  of  October,  1862. 
John  S.  Bird,  a  son  of  said  Grissom  C.  Bird,  and  one  of  his 
heirs,  was  appointed  his  administrator,  and  qualified  as  such 
on  the  tenth  day  of  August,  1864;  that  John  S.  Bird,  on  the 
2d  of  December,  1867,  upon  petition  filed  in  the  county  court 
of  Jackson  County,  therein  setting  forth  that  a  sale  of  the  real 
estate  of  Grissom  C.  Bird,  deceased,  was  necessary  in  order  to 
pay  the  debts  of  said  estate,  and  that  said  Grissom  C.  Bird 
left  a  considerable  personal  estate,  but  that  all  of  it  had  been 
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consumed  in  paying  the  debts  of  said  estate  and  the  costs  of 
administration,  obtained  an  order  from  the  county  judge  of 
paid  county  for  leave  to  sell  the  real  estate  of  said  Grissom  C. 
Bird,  deceased,  including  the  lands  above  mentioned;  that 
paid  John  S.  Bird,  on  the  6th  of  January,  18G8,  offered  said 
real  estate  at  public  sale,  and  that  it  was  bid  off  by  D.  C. 
Dawkins,  and  subsequently  deeded  by  said  Davvkins  to  Mary 
J.  Bird,  the  wife  of  John  S.  Bird;  that  George  W.Jones,  on 
the  5th  of  January,  1882,  instituted  a  suit  in  the  circuit  court 
of  Jackson  County  against  the  said  John  S.  Bird  individually, 
and  on  the  same  day  caused  an  attachment  to  issue  in  said 
suit,  and  on  the  next  day  said  attachment  was  levied  on  the 
one-fifth  individual  interest  of  John  S.  Bird  in  said  lands; 
that  William  C.  Bird,  Ellen  M.  Bradwell,  Martha  Reagan,  and 
the  administrator  of  Charles  M.  Compton,  deceased,  the  said 
Mary,  Ellen,  Martha,  and  Charles  being  also  heirs  of  Grissom 
C.  Bird,  instituted,  on  the  21st  of  July,  1882,  a  suit  in  chancery 
in  the  circuit  court  of  Jackson  County  against  the  said  John 
S.  Bird  as  administrator  of  Grissom  C.  Bird,  and  Andrew  Scott 
as  administrator  of  Mary  J.  Bird,  and  charged  in  their  bill 
that  the  sale  of  the  lands  to  D.  C.  Dawkins  and  Mary  J.  Bird 
was  fraudulent,  that  the  personal  property  of  Grissom  C.  Bird, 
deceased,  was  more  than  sufficient  to  pay  all  the  just  debts 
and  liabilities  at  the  time  of  his  death,  and  that  John  S.  Bird 
had,  by  various  misrepresentations,  endeavored  to  defraud  his 
co-heirs  out  of  their  share  of  said  estate;  that  the  sale  of  said 
real  estate  was  not  necessary  to  pay  the  debts  of  said  estate, 
and  that  John  S.  Bird,  in  consequence  of  his  maladministra- 
tion of  the  estate,  was  indebted  thereto  in  the  sum  of  $4,077.70, 
and  prayed  that  the  sale  of  the  lands  to  D.  C.  Dawkins  and  to 
Mary  J.  Bird  be  set  aside  as  fraudulent  and  void;  that  on  the 
26th  of  January,  1883,  the  chancellor  made  an  interlocutory 
decree  in  said  cause,  declaring  the  sale  of  said  lands  to  Daw- 
kins and  Mary  J.  Bird  fraudulent,  and  set  the  sale  aside,  and 
on  the  twenty-second  day  of  March  in  the  same  year  made  a 
final  decree  adjudging  and  directing  that  said  lands  be  sold  by 
Frank  Philips,  master,  and  that  said  master  pay  over  the  pro- 
ceeds of  said  sale  equally  to  the  heirs,  except  the  share  of  John 
S.  Bird,  which  should  not  be  paid  to  him  until  he  paid  his  in- 
debtedness to  said  estate,  and  upon  his  failure  to  do  so  for 
thirty  days,  then  his  share  to  be  equally  divided  among  the 
other  heirs;  that  said  master,  on  the  7th  of  May,  1883,  sold 
said  lands  in  pursuance  of  said  decree  to  William  C.  Bird  for 
$1,000,  and  divided  the  proceeds  arising  therefrom  among  the 
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heirs  of  Grissom  C.  Bird,  except  John  S.  Bird,  who  failed  to  pay 
his  indebtedness  to  said  estate,  and  on  the  30th  of  May,  1883, 
the  chancellor  made  a  decree  confirming  the  sale  of  said  lands; 
that  George  W.  Jones,  on  the  14th  of  November,  1883,  obtained 
a  judgment  against  said  John  S.  Bird  in  his  said  suit  for 
$2,367.69,  and  on  the  23d  of  November,  1883,  caused  an  exe- 
cution to  be  issued  and  levied  upon  the  undivided  interest  of 
said  John  S.  Bird  in  said  land;  that  on  April  7, 1884,  said  un- 
divided interest  was  sold  by  the  sheriff  of  said  county  by  virtue 
of  said  execution,  and  was  purchased  at  the  sale  thereof  by  the 
appellant  for  $150,  and  a  deed  thereto  was  executed  to  the 
appellant,  bearing  date  April  7,  1884,  and  recorded  in  the  rec- 
ords of  Jackson  County  on  the  12th  of  December,  1885;  that 
appellee,  on  the  16th  of  March,  1885,  purchased  the  said  lands 
of  William  C.  Bird,  and  received  from  him  a  deed  of  same 
date,  which  was  recorded  on  the  18th  of  May,  1885;  that  ap- 
pellee had  notice  of  the  sale  of  the  undivided  one-fifth  interest 
of  John  S.  Bird  in  the  lands  under  the  execution  of  said 
George  W.  Jones  at  the  time  he  purchased  the  lands  from 
William  C.  Bird.  The  appellant  received  no  deed  from  An- 
drew Scott  as  sheriff  for  said  lands  under  his  purchase  at  the 
execution  sale  thereof  until  after  the  purchase  of  the  lands  by 
appellee  and  the  recording  of  the  hitter's  deed;  but  appellee 
had  notice  of  appellant's  purchase.  That  George  W.  Jones 
was  not  a  party  to  the  suit  of  William  C.  Bird  and  others 
against  John  S.  Bird  and  Andrew  J.  Scott,  as  administrators 
respectively  of  Grissom  C.  Bird  and  Mary  J.  Bird.  The  court 
found  for  the  appellee.  The  appellant  moved  for  a  new  trial 
on  several  grounds,  which  it  is  unnecessary  to  set  forth  at 
length.  The  court  denied  the  motion,  and  appellant  excepted. 
The  errors  assigned  are:  1.  The  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial;  2.  The  court  erred  in  ren- 
dering a  judgment  in  favor  of  appellee  against  appellant. 

Regarding  the  question  as  involved,  we  can  see  no  reason 
why  such  interest  should  not  be  levied  on  by  attachment.  It 
is  true  that  the  levy  was  subject  to  be  defeated  if  it  should  be 
found  necessary  to  resort  to  the  land  to  pay  the  debts  of  the 
intestate,  but  the  levy  of  the  attachment  on  land  does  not  dis- 
possess the  administrator:  McClellan's  Digest,  sec.  18,  p.  114; 
nor  would  it  interrupt  or  interfere  with  the  administration 
of  an  estate  in  any  way.  Upon  authority,  however,  as  well 
as  principle,  such  an  interest  is  attachable:  Proctor  v.  New- 
hall,  17  Mass.  81;  Lcxzer  of  Dovqlaxs  v.  Massie,  16  Ohio,  271; 
47  Am.  Dec.  375;  Freeman  on  Executions,  sec.  183 


June,  1887.]  McClellan  v.  Solomon.  385 

Another  question  is,  Can  this  lien  so  created  be  subor- 
dinated to  the  claim  of  the  co-heirs  of  the  defendant  in  at- 
tachment, who  is  also  the  administrator  of  the  estate  of  their 
deceased  father,  arising  to  them  from  the  fraudulent  admin- 
istration of  the  estate  by  such  co-heir  and  administrator? 
This  could  be  done  only  on  the  theory  that  where  one  of 
the  heirs  to  an  estate  is  the  administrator  thereof,  his  co- 
heirs have  an  equitable  lien  on  his  interest  for  the  payment 
of  their  respective  shares.  We  have  been  unable  to  find 
such  a  principle.  He  stands,  it  is  true,  in  the  relation  of 
a  trustee  to  his  co-heirs,  but  no  lien  arises  from  this  relation 
on  his  undivided  interest  in  the  estate  for  any  liability  or  in- 
debtedness to  them  which  he  may  by  mismanagement  of  his 
trust  incur. 

As  William  C.  Bird  and  the  other  complainants  in  the 
chancery  suit  instituted  for  setting  aside  the  fraudulent  sale 
made  by  the  administrator,  John  S.  Bird,  had  no  lien  on 
John  S.  Bird's  individual  interest  as  an  heir  in  the  land, 
their  decree  setting  aside  the  sale  to  Dawkins  and  the 
conveyance  to  John  S.  Bird's  wife  gave  them  no  priority  over 
any  other  creditor  for  satisfaction  of  their  claim  out  of  his 
interest  in  the  land:  Bump  on  Fraudulent  Conveyances, 
552;  Freeman  on  Executions,  sec.  434;  Day  v.  Washburne, 
25  How.  552;  Robinson  v.  Stewart,  10  N.  Y.  89;  Barton  v. 
Bryant,  2  Ind.  189;  McNaughtin  v.  Lamb,  2  Id.  642.  At  the 
time  this  decree,  as  well  as  when  the  subsequent  one  in 
the  same  cause  for  the  sale  of  the  land  and  application  of  the 
proceeds  of  John  S.  Bird's  interest  to  his  indebtedness  to  the 
complainants  therein  was  made,  the  attachment  in  Jones's 
action  had  been  levied  upon  the  land.  It  was  competent  for 
Jones  to  do  this,  and  proceed  to  judgment  and  sell  the  land; 
and  after  a  sale  under  such  judgment  for  the  purchaser  at 
such  sale  to  raise  the  question  of  fraud  in  the  sale  to  Dawkins 
and  conveyance  to  Mrs.  Bird:  Bump  on  Fraudulent  Convey- 
ances, 517,  518;  Freeman  on  Judgments,  sec.  350;  Chatauque, 
Co.  Bank  v.  Risley,  19  N.  Y.  369;  75  Am.  Dec.  347;  Scott  v. 
Purcell,  7  Blackf.  QQ;  39  Am.  Dec.  453.  The  interest  was  at- 
tachable: Proctor  v.  Newhall,  17  Mass.  81;  Lessee  of  Douglas, 
v.  Massie,  16  Ohio,  271;  47  Am.  Dec.  375;  Freeman  on  Exe- 
cutions, sec.  183.  Upon  the  assumption  that  the  sale  to 
Da\vkins  and  his  conveyance  were  fraudulent,  the  lien  of 
Jones's  judgment  relates  back  to  the  date  of  the  levy  of  the 
writ  of  attachment  as  against  John  S.  Bird,  Dawkins,  and  Mrs. 
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Bird,  and  any  one  claiming  under  them,  or  any  of  them,  who 
is  not  a  purchaser  for  value  and  without  notice  of  the  fraud. 
There  is  no  such  purchaser;  for  William  C.  Bird  did  not  pur- 
chase from  any  grantee  of  John  Bird,  nor  did  he  purchase 
without  notice  of  the  fraud,  but  he  not  only  purchased  the 
undivided  one-fifth  interest  in  controversy  as  the  property  of 
John  S.  Bird,  but  did  so  (as  we  must  necessarily  conclude 
from  the  above  statement  of  the  facts)  with  full  knowledge 
of  the  fraud. 

The  appellee,  Solomon,  does  not  claim  title  under  any 
fraudulent  grantee  of  John  S.  Bird,  but  does  claim  title  me- 
diately under  John  S.  Bird;  and  not  only  did  he  have,  before 
purchasing,  knowledge  of  the  execution  sale  under  Jones's 
judgment,  which  may  have  been  sufficient  to  put  him  on 
actual  notice  of  the  fraud  and  the  attachment,  but  the  judg- 
ment, relating,  as  it  does,  back  to  the  attachment,  was  to 
W.  C.  Bird;  and  these  being  constructive  notice  to  both  of 
them  of  the  lien  of  the  attachment  (Budd  v.  Long,  13  Fla. 
288),  the  appellee  is  bound  by  it,  unless  there  is  something  in 
the  law  applicable  to  this  particular  class  of  cases  which  de- 
prives the  attachment  or  judgment  of  its  effect  as  such  notice. 
Any  one  purchasing  under  the  decree  of  sale  in  the  chancery 
cause  was  bound  to  take  notice  of  its  contents  and  effect;  and 
from  the  statement  of  the  case  it  is  clear  that  the  decree  of 
sale  recognized  John  S.  Bird  as  having  an  interest  in  the  land, 
and  proposed  to  subject  its  proceeds  to  the  payment  of  his 
debt  to  the  complainants,  if  he  did  not  otherwise  satisfy  such 
indebtedness.  Any  person  who  might  purchase  was  bound  lo 
take  notice  of  any  prior  legal  lien  on  the  land,  or  on  the  ink-r- 
est of  any  part  owner  thereof.  It  may  be  admitted  that  the 
decree  of  sale  became  a  lien  from  its  date,  March  22,  1S8'3,  or, 
for  the  sake  of  argument,  if  desired,  from  January  26th  of  the 
same  year,  when  the  decree  setting  aside  the  administrator's 
sale  and  the  conveyance  to  Mrs.  Bird  was  made;  no  more  can 
be  claimed.  The  purchaser  under  this  decree  was  bound  to 
take  notice  of  all  prior  liens  against  the  interest  in  question; 
and  assuming  the  fraud  spoken  of  and  ascertained  by  the 
decree  of  January  26th,  the  attachment  by  Jones  was  a  legal 
lien  upon  the  undivided  interest  of  John  S.  Bird.  As  Jones 
recovered  a  judgment,  the  lien  thereof  relates  back  to  the  levy 
of  the  attachment,  and  appellant's  title  is  consequently  supe- 
rior to  the  title  of  the  appellee,  which  is  founded  on  a  decree 
subsequent    in    time    and    effect    to    the    Jones    attachment, 


June,  1887.]  McClellan  v.  Solomon.  387 

though  prior  in  time  to  his  judgment:  Drake  on  Attachment, 
sec.  221;  Lambert  v.  Kipp,  9  Fla.  60.  Though  not  satisfied 
that  prior  to  the  recovery  of  a  final  judgment  against  the 
fraudulent  grantor,  an  attachment  is  a  basis  for  proceeding, 
even  in  equity,  to  set  aside  an  alleged  fraudulent  conveyance 
of  real  estate,  we  still  do  not  doubt  that  whenever  there  has 
been  such  final  judgment  ascertaining  the  indebtedness,  the 
judgment  lien  relates  back  to  the  date  of  the  levy,  as  against 
the  judgment  debtor  and  his  fraudulent  grantee,  or  as  against 
any  one  purchasing  the  real  estate  as  the  property  of  the  judg- 
ment debtor  subsequent  to  the  attachment,  as  was  the  case 
here;  nor  have  we  any  doubt  that  the  title  of  the  purchaser  at 
a  sale  under  the  judgment  dates  as  against  such  parties  from 
the  date  of  the  levy  of  the  attachment:  McMinn  v.  Whelan,  27 
Cal.  300;  Bagley  v.  Ward,  37  Id.  121;  99  Am.  Dec.  256;  Wil- 
son v.  Forsyth,  24  Barb.  105;  Dodge  v.  Griswold,  8  N.  H.  425; 
Owen  v.  Dixon,  17  Conn.  492;  Weil  v.  Lankins,  3  Neb.  384; 
Chatauque  County  Bank  v.  Risley,  19  N.  Y.  369;  75  Am.  Dec. 
347. 

Under  the  agreement  as  to  the  facts  of  this  case,  the  appel- 
lee may  be  considered  as  having  introduced  the  decree  de- 
claring the  conveyance  a  fraud;  no  further  proof  of  it  was 
necessary:  Chatauque  County  Bank  v.  Risley,  supra.  Whether 
we  regard  the  decree  as  one  setting  it  aside  as  void  as  to 
creditors,  or  as  a  fraud  upon  the  other  heirs  simply  as  heirs,  it 
is  a  part  of  his  title. 

The  judgment  is  reversed  and  a  new  trial  granted. 


Respective  Rights  o*  Administrator  and  Heirs.  — Land  of  an  intes- 
tate descends  to  his  heirs,  and  may  be  sold  under  execution  against  them, 
subject,  however,  to  the  rights  of  the  administrator,  in  case  such  land  may 
be  needed  for  the  payment  of  debts:  Dowjlass  v.  Mosaic,  16  Ohio,  271;  47 
Am.  Dec.  375;  Hyde  v.  Barney,  17  Vt.  280;  44  Am.  Dec.  338.  Title  of  an 
intestate  descends  directly  to  the  heirs,  subject  to  administration:  Ansley  v. 
Baker.,  14  Tex.  607;  65  Am.  Dec.  136;  Austin  v.  Bailey,  37  Vt.  219;  86  Am. 
Dec.  703;  Smith  v.  McConnell,  17  111.  135;  63  Am.  Dec.  340;  Cobb  v.  Stewart, 
4  Met.  (Ky.)  255;  83  Am.  Dec.  465. 

Fraudulent  Conveyances  —  Attachment.  —  An  attachment  may  issue 
against  property  which  has  been  conveyed  with  intent  to  defraud  creditors 
in  general,  and  attachment  plaintiff  in  particular:  Reyburn  v.  Brucketl,  2 
Kan.  227;  83  Am.  Dec.  457. 

Judgment  Lien  —  Priority  of  Liens. — The  lien  of  an  attachment  is 
prior  to  a  subsequent  execution  lien:  Thorns  v.  Southard,  2  Dana,  475;  26 
Am.  Dec.  467.  The  lien  of  an  attachment  takes  priority  over  an  unrecorded 
deed,  which  priority  is  not  lost  because  the  grantee  under  such  deed  has 
conveyed  the  land  to  another,  who  has  put  his  deed  on   record  before  the 
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levy  of  the  attachment:  Rohert*  v.  Bourne,  23  Me.  165;  39  Am.  Dec.  614; 
Moorvmn  v.  Oibhs,  lb  Iowa,  537.  Judgment  lien  in  an  attachment  suit  re- 
lates back  to  the  date  of  the  levy:  Note  to  Franklin  Bank  v.  Bachekler,  39 
Am.  Dec.  607.  Where  no  judgment  or  attachment  liens  exist,  a  levy  oper- 
ates upon  realty  as  it  does  upon  personalty;  that  is,  the  execution  first 
served  lias  priority:  Bayley  v.  Ward,  37  Cal.  121;  99  Am.  Dec.  250,  and  note 
270.  Until  a  general  assignment  is  perfected  by  registration  of  the  as- 
signee's deed,  the  assignor  remains  subject  to  attachment  by  his  creditors 
on  account  of  previous  fraudulent  dispositions  thereof,  without  regard  to  the 
purpose  of  the  assignment,  and  notwithstanding  the  creditors,  at  the  time 
of  suing  out  their  attachments,  have  notice  of  the  incomplete  assignment. 
In  such  case,  the  attaching  creditors  acquire  right  of  priority  as  to  satisfac- 
tion: Solinski  v.  Lincoln  S.  Bank,  85  Tenn.  368.  A  creditor  who  attaches 
real  estate  after  another  creditor  has  attached  it,  but  sells  it  on  execution 
before  the  first  attaching  creditor  sells  it,  either  creditor  being  the  purchaser 
in  the  sale  on  his  own  execution  against  the  same  debtor,  will  have  the 
priority  of  title,  as  between  the  two  creditors,  if  the  first  attaching  creditor 
fails  to  record  his  deed  for  more  than  three  months  after  his  sale  is  made: 
Hayford  v.  Rust,  81  Me.  97. 
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[23  Florida,  463.  | 
Evidence  of  Value.  — Where  an  article  has  no  market  value,  ita  value 

may  be  shown  by  proof  of  such  elements  or  facts  affecting  the  question 
as  may  exist.  Recourse  may  be  had  to  the  items  of  cost  and  its  utility 
and  use,  and  the  opinion  of  witnesses  properly  informed  on  the  subject 
may  be  given  in  respect  to  its  value. 

Evidence  of  Value  of  Franchise.  —  A  franchise  or  bare  right  to  do  a 
thing  has  no  market  value,  when  considered  with  reference  to  itself 
alone,  and  exclusively  of  its  utility.  To  determine  its  value,  resort 
must  be  had  to  evidence  of  the  practical  uses  to  which  it  can  be  put,  or 
the  profit  which  by  proper  management  can  be  made  out  of  it. 

Evidence  of  Value  of  Franchise.  —  Where  a  franchise  is  without  value, 
and  of  such  character  as  to  render  both  an  expenditure  of  money  and 
the  application  of  business  judgment  and  skill  in  its  management  neces- 
sary to  make  it  useful  and  profitable,  its  value  must  be  determined  by  a 
consideration  of  it  in  connection  with  such  possibilities. 

Evidence  of  Value  of  Franchise  —  Opinion.  — The  opinion  of  a  witness 
as  to  the  value  of  a  franchise  to  build  a  wharf,  when  based  upon  his  own 
experience  in  building  and  operating  such  a  wharf,  or  when  based  upon 
an  assumption  of  profit  to  be  derived  from  the  operation  of  such  a  wharf, 
is  admissible;  nor  is  the  evidence  rendered  inadmissible  from  the  fact 
that  the  witness  cannot  state  the  value  of  such  franchise  when  taken 
alone,  and  not  considered  in  connection  with  the  improvements  of  which 
it  is  capable,  or  the  ability  of  the  owner  to  make  use  of  it. 

Evidence  of  Value  of  Franchise.  — The  price  charged  by  a  city  granting 
a  franchise  is  not  conclusive  as  to  its  value  in  an  action  involving  that 
question  between  the  grantee  and  his  vendee. 

Evidence  of  Value.  —  Where  the  subject-matter  of  sale  has  no  market 
value,  the  latter  is  peculiarly  for  the  jury  to  determine,  and  whatever 
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seems  calculated  to  aid  them  in  reaching  a  correct  conclusion  should  be 
submitted  for  their  consideration. 

Evidence  of  Consideration.  —  Where  a  deed  or  assignment  acknowledges 
the  receipt  of  a  valuable  consideration,  without  specifying  what  it  is, 
parol  evidence  is  admissible  to  prove  its  character. 

Evidence  of  Consideration.  —  Where  a  deed  or  assignment  recites  that  it 
is  given  "  for  value  received,"  such  recital  does  not  exclude  parol  evi- 
dence that  the  consideration  for  the  conveyance  was  of  an  executory 
character,  and  consisted  of  a  promise,  and  the  jury  may  so  determine 
under  such  proof. 

Action  for  damages,  in  which  Lear  alleged  that  Sullivan's 
testator  in  his  lifetime  purchased  from  him  his  franchise  for 
a  wharf,  and  agreed  to  give  him  the  loading  of  one  third  of 
all  the  vessels  consigned  to  him  (Sullivan);  that  the  agree- 
ment had  not  been  complied  with;  that  such  franchise  is  worth 
five  thousand  dollars,  but  has  not  been  paid  for;  and  that 
Sullivan  and  his  representatives  refuse  to  pay  or  comply  with 
such  agreement.  Damages  were  laid  at  ten  thousand  dollars. 
Sullivan,  answering,  denied  the  alleged  agreement,  and  alleged 
the  payment  of  the  entire  consideration  for  the  franchise. 
At  the  trial,  one  Wittich  testified  that  he  was  a  timber  mer- 
chant, and  owned  a  wharf;  that  he  considered  the  franchise 
in  dispute  worth  five  thousand  dollars,  and  as  valuable  as  his 
own,  which  he  valued  at  from  two  thousand  five  hundred  dol- 
lars to  forty  thousand  dollars;  that  he  obtained  his  franchise 
for  a  rental  often  dollars  per  annum;  that  he  fixed  the  value 
of  the  franchise  in  dispute  from  the  fact  that  he  had  by  an 
outlay  of  from  eight  thousand  to  ten  thousand  dollars  made 
his  franchise  of  the  value  of  twenty-five  thousand  dollars,  but 
that  he  could  not  fix  the  value  of  the  franchise  in  dispute 
without  reference  to  the  improvement  of  which  it  was  capable. 
One  Menefee  testified  that  he  was  a  timber  merchant,  and 
considered  the  franchise  in  dispute  worth  five  thousand  dol- 
lars; that  he  fixed  such  value  from  the  fact  that  a  person  who 
controlled  ballast  could,  by  building  a  wharf,  derive  that 
amount  of  profit  from  it,  but  that  he  could  not  fix  its  value 
without  reference  to  the  owner's  ability  to  build  the  wharf 
and  control  the  ballast.  One  Callaghan  testified  that  he  knew 
of  the  franchise  in  question,  could  not  fix  a  value,  but  had 
owned  a  similar  franchise,  which  he  sold  for  one  thousand 
dollars;  that  he  obtained  his  franchise  for  an  annual  rental 
often  dollars.  A  motion  was  made  to  strike  out  the  evidence 
of  this  witness  relating  to  the  price  received  for  his  franchise. 
Motion  refused.     A  motion  was  also  made  to  strike  out  the 
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testimony  of  the  other  witnesses  relating  to  the  valuation  of 
the  franchise  in  dispute.  This  motion  was  also  refused.  One 
Hart  testified  that  he  went  with  Lear  to  the  wharf  in  dispute 
to  meet  Sullivan;  that  when  they  met,  the  former  said  to  the 
latter,  "Here  is  the  deed  to  that  wharf";  and  that  Sullivan, 
accepting  it,  replied:  "All  right;  I  will  give  you  the  loading 
of  one  third  of  all  my  ships  as  long  as  my  firm  lasts."  On 
cross-examination,  the  witness  testified  that  he  was  not  pres- 
ent when  the  deed  from  Lear  to  Sullivan  was  executed;  that 
he  did  not  know  the  contents  of  the  instrument  delivered  hy 
the  former  to  the  latter,  but  was  informed  by  Lear  that  it  was 
a  deed  to  the  franchise  in  dispute.  The  deed  executed  by 
Lear  to  Sullivan,  "for  value  received  of  D.  F.  Sullivan,"  con- 
veys and  assigns  to  him,  his  heirs  and  assigns,  all  right,  title, 
interest,  and  authority  to  the  franchise  in  dispute,  and  granted 
to  Lear,  together  with  all  other  rights,  privileges,  and  fran- 
chises connected  therewith.  There  was  verdict  and  judgment 
for  plaintiff  for  two  thousand  dollars,  and  defendant  appeals. 

R.  L.  Campbell,  for  the  appellant. 

W.  A.  Blount,  for  the  appellee. 

Raney,  J.  Where  an  article  in  question  has  a  market  value, 
such  value  is  usually  taken  as  the  actual  value  of  such  article. 
The  proof  of  value  is  generally  by  the  judgment  or  opinion  of 
witnesses:  2  Sutherland  on  Damages,  375.  If  the  article  has 
no  market  value,  its  value  may  be  shown  by  proof  of  such  ele- 
ments or  facts  affecting  the  question  as  may  exist.  Recourse 
may  be  had  to  the  items  of  cost  and  its  utility  and  use.  The 
opinions  of  witnesses  properly  informed  on  the  subject  may  be 
given  in  respect  to  its  value:  Id.  378;  Lafayette  B.  &  M.R.  R. 
Co.  v.  Winslow,  66  111.  219;  Wemple  v.  Stewart,  22  Barb.  154; 
Kirschman  v.  Lediard  and  Ree,  61  Id.  573.  A  franchise  cannot 
be  said  to  have  a  market  value,  and  when  its  value  is  neces- 
sary to  be  proven,  a  resort  must  be  had  to  the  nearest  relative 
facts  and  circumstances  from  which  such  value  may  be  fairly 
inferred. 

The  franchise  or  bare  right  to  do  a  thing  considered  with 
reference  to  itself  alone  is  of  no  value.  It  is  only  when  it  is 
considered  relatively  and  in  connection  with  its  use  that  it  can 
be  said  to  be  valuable.  The  wharf  without  the  right  to  use  it 
would  be  of  no  appreciable  value.  It  is  the  combination  of 
the  two  — -  the  wharf  and  the  franchise  — that  mutually  impart 
to  each  other,  when  combined,  an  estimable  value. 
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It  is  clear  that  Wittich's  opinion  of  the  value  of  the  franchise 
sold  by  the  plaintiff  to  Sullivan  is  based  in  some  degree  upon 
the  success  of  his  own  wharf  business.  He  has  so  managed 
this  business  as  to  derive  a  revenue  from  it  equal  to  the 
amount  which  thirty  thousand  dollars  put  at  interest  at  the 
ordinary  rate  would  produce,  and  because  he  has  done  so,  he 
thinks  that  the  franchise  sold  by  plaintiff  to  be  worth  five 
thousand  dollars.  The  value  of  anything  is  to  be  gauged  with 
reference  to  the  practical  uses  to  which  it  can  be  put,  or  the 
profit  which,  by  proper  management,  can  be  made  out  of  it. 
That  the  witness  could  not  state  what  was  the  value  of  the 
charter  in  itself,  and  without  reference  to  the  improvements  of 
which  it  was  capable,  does  not  affect  the  admissibility  of  his 
testimony,  because  no  franchise  is  of  any  value  when  consid- 
ered without  reference  to  its  utility,  and  where  it  is  of  such  a 
character  as  to  render  both  an  expenditure  of  money  and  the 
application  of  business  judgment  and  skill  in  its  management 
necessary  to  make  it  useful  and  profitable,  its  value  must  be 
determined  by  a  consideration  of  it  in  connection  with  such  pos- 
sibilities. As  a  purchaser,  we  must  regard  Sullivan  as  a  person 
who  would  have  the  means  of  making  the  franchise  useful,  or 
as  desiring  to  hold  it  with  the  expectation  "f  selling  to  some 
one  who  did  have  such  means,  or  to  one  who  had  similar  ex- 
pectations, or  we  must  consider  him  as  one  whose  interest  it 
was  (either  to  avoid  competition  or  for  other  purpose)  to  hold 
the  franchise  unimproved;  and  in  either  event  the  same  prin- 
ciples obtain  in  fixing  the  value.  Whatever  effect  the  poverty 
or  other  disabling  circumstance  of  an  owner  of  a  franchise  or 
other  property  may  have  upon  him  in  fixing  the  price  at  which 
he  may  have  sold,  it  has  no  effect  upon  the  principles  by 
which  the  value  of  anything  sold,  without  fixing  the  price,  is 
to  be  ascertained.  Its  value,  whatever  it  may  be,  is  to  be 
ascertained  in  the  same  manner  and  upon  the  same  princi- 
ples, whatever  may  be  the  condition,  circumstances,  or  pur- 
poses of  the  buyer.  Wittich's  testimony  shows  him  to  be  a 
person  having  such  acquaintance  with  the  character  of  the 
property  in  question  as  to  entitle  him  to  give  an  opinion.  It 
was  proper  for  the  defendant  to  develop  on  cross-examination 
the  foundation  of  the  opinion,  but  we  see  nothing  in  the  devel- 
opment so  made  which  culls  for  the  exclusion  of  his  testimony. 

The  testimony  of  Menefee  was  likewise  admissible.  His 
opinion  is  based  upon  the  utility  of  the  franchise,  and  his 
business  is  such  as  to  make  his  opinion  competent  testimony. 
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Callaghan's  testimony  was  admissible.  The  price  for  which 
one  thing  actually  sells  is  certainly  some  evidence  of  the  value 
of  another  thing  of  the  same  kind.  It  is  a  practical  test  of 
what  persons  dealing  estimate  things  of  the  kind  as  worth; 
and  when  a  thing  has  no  market  value,  we  think  it  may  be 
proved  upon  very  much  the  same  principle  that  the  price  for 
which  an  article  having  a  market  value  has  been  previously 
sold  may  be  proved:  2  Sutherland  on  Damages,  375-378.  It 
is  a  fact  bearing  upon  the  question,  and,  like  the  price  for 
which  the  city  granted  a  franchise,  is  a  legitimate  aid  to  the 
jury  in  arriving  at  a  correct  estimate  of  the  thing's  value. 
Neither  sale  is  conclusive  upon  the  jury,  who  are  to  form  their 
opinion  from  all  the  testimony  affecting  the  question  of  value; 
yet  we  may  say  that  it  seems  not  at  all  unreasonable  that  a 
city  government  desiring  the  improvement  of  its  wharves  and 
the  consequent  development  of  the  public  interest  would 
naturally  exact  but  a  nominal  consideration  from  persons 
proposing  such  improvement,  whereas  the  grantee  of  such 
privilege  would  in  selling  expect  full  compensation  for  it  as 
the  basis  of  a  profitable  business. 

In  a  case  where  the  subject-matter  of  the  sale  has  no  market 
value,  the  question  of  value  is  peculiarly  one  for  a  jury,  and 
whatever  fact  seems  naturally  calculated  to  aid  them  in 
reaching  a  correct  conclusion  should  be  submitted  for  their 
consideration. 

The  circuit  judge  charged  the  jury,  in  effect,  that  if  they 
were  satisfied,  from  the  evidence,  that  Sullivan  received  from 
the  plaintiff  a  transfer  of  the  charter  for  or  in  consideration 
that  the  former  should  give  to  the  latter  the  loading  of  one 
third  of  the  vessels  to  be  consigned  to  him,  Sullivan,  then  they 
must  find  for  the  plaintiff,  and  assess  his  damages  at  such  a 
sum  as  the  evidence  may  show  would  have  been  the  profit,  if 
any,  which  would  have  accrued  to  the  plaintiff  by  the  loading 
of  the  vessels  consigned  to  Sullivan  in  his  lifetime;  that  if 
they  were  not  satisfied  that  such  a  consideration  for  the  trans- 
fer was  agreed  upon,  but  were  satisfied,  from  the  evidence,  that 
Sullivan  purchased  from  the  plaintiff  the  charter,  and  never 
paid  for  the  same,  they  should  find  for  the  plaintiff,  and  assess 
his  damages  at  the  price,  if  any,  proved  by  the  testimony  to 
have  been  agreed  upon  as  to  be  paid  for  the  same,  or  if  there 
was  no  price  agreed  upon,  they  should  assess  the  damages  at 
whatever  sum  the  testimony  shows  to  have  been  its  value  at 
the  time  of  sale. 
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The  judge  also  charged  that  where  a  party  conveys  property 
to  another,  and  in  the  deed  of  conveyance  acknowledges  that 
he  makes  the  conveyance  for  value  received,  such  acknowledg- 
ment is  evidence  that  he  has  received  the  value  of  said  prop- 
erty, and  must  he  taken  as  conclusive  that  he  did  receive  such 
value,  unless  it  is  proved  that  such  value  was  not  actually 
received;  and  therefore,  if,  in  the  case  at  har,  the  jury  was 
satisfied,  from  the  evidence,  that  the  plaintiff  executed  a  deed 
of  conveyance  of  the  wharf  charter,  and  acknowledged  in  such 
deed  that  he  had  received  the  value  of  such  charter,  and  were 
further  satisfied  that  there  was  no  evidence  to  prove,  notwith- 
standing such  acknowledgment  in  the  deed,  that  such  value 
was  not  received,  they  must  find  for  the  defendant. 

There  was  no  exception  to  the  judge's  charge.  Hart's  testi- 
mony sustains  the  inference  of  the  jury  that  the  consideration 
was  at  least  not  an  executed  consideration.  Sullivan's  prom- 
ise, made  under  the  circumstances  related,  is  inconsistent 
with  the  theory  that  there  was  nothing  more  to  be  done  by 
him  in  connection  with  the  transaction  represented  by  the 
deed,  or  the  idea  that  the  deed  acknowledges  solely  an  exe- 
cuted consideration.  "Where  a  deed  acknowledges  the  receipt 
of  a  consideration  without  specifying  what  it  is,  parol  evidence 
is,  we  think,  admissible  to  prove  its  character,  upon  the  prin- 
ciple that  the  deed  is  incomplete  or  does  not  show  the  entire 
transaction:  Greenl.  Ev.,  sec.  284  a.  Evidence  may  be  given 
of  a  consideration  not  mentioned  in  a  deed,  even  where  one  is 
mentioned,  if  the  former  be  not  inconsistent  with  the  latter: 
Id.  2S5.  The  only  consideration  of  which  we  have  any  testi- 
mony of  the  character  of  is  the  promise  of  Sullivan.  It  was 
made  when  the  deed  was  delivered,  the  time  when  considera- 
tions, whether  executed  or  executory,  are  delivered,  and  there 
is  nothing  in  the  deed  from  Lear  to  Sullivan  inconsistent  with 
the  proof  of  such  consideration.  Such  a  promise  made  under 
such  circumstances  is  to  be  taken  as  a  consideration  for  the 
deed  rather  than  as  a  gratuitous  declaration.  No  prudent 
business  man  would  have  made  it  as  a  mere  gratuity  under 
the  circumstances,  particularly  in  view  of  its  value,  if  per- 
formed. The  evidence  sustains  the  verdict,  and  the  motion  for 
a  new  trial  was  properly  overruled. 

The  judgment  is  affirmed. 


Parol  Testimony. — As  to  Rvceiyt*.  —Since  receipts  showing  a  settle- 
ment are  but  prima  facie  evidence  of  such  settlement,  they  may  be  contra- 
dicted by  parol  testimony:    TlLOmpgun  v.  Muxtceii,  74  Iowa,  415;  and  it  may 
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be  stated  that  receipts  form  an  exception  to  the  general  rule  excluding  oral 
evidence  to  contradict,  vary,  or  explain  written  instruments:  Stackyole  v. 
Arnold,  11  Mass.  27;  6  Am.  Dec.  150;  and  compare  also  Ensign  v.  Welmler, 
1  Johns.  Cas.  145;  1  Am.  Dec.  108;  Bridge  v.  Gray,  14  Pick.  55;  25  Am. 
Dec.  358;  Raymond  v.  Roberts,  4  Aik.  204;  16  Am.  Dec.  G98;  Fribble  v.  Kent, 
10  Ind.  325;  71  Am.  Dec.  327;  Henry  v.  Henry,  11  Ind.  23G;  71  Am.  Dec.  357. 

Respecting  Judicial  Proceedings.  —  Parol  evidence  is  admissible  to  prove  that 
at  a  certain  trial  plaintiff  made  a  claim  for  interest,  which,  if  it  had  been  al- 
lowed, would  have  made  plaintiff 's  demand  exceed  one  hundred  dollars,  the 
amount  requisite  to  confer  upon  the  trial  court  jurisdiction  in  the  cause;  and 
the  testimony  of  the  trial  judge  is  the  best  evidence  of  this  fact  in  such  a  case: 
Stone  v.  Hawkins,  56  Conn.  111. 

As  to  the  Execution  of  a  Written  Instrument. — That  a  written  instrument 
was  in  fact  executed,  when  such  fact  conies  into  question  incidentally  or  col- 
laterally, may  be  proved  by  oral  evidence,  without  producing  the  written 
paper  itself,  no  attempt  being  made  to  prove  the  contents  of  the  paper:  Rob- 
erts v.  Burgess,  85  Ala.  192. 

Antecedent  or  Contemporaneous  Agreements. — As  a  general  rule,  extrinsic 
evidence  by  way  of  parol  testimony  is  not  admissible,  either  to  add  to,  sub- 
tract from,  contradict,  or  in  any  way  vary  the  terms  of  a  written  contract; 
all  antecedent  or  contemporaneous  negotiations  or  agreements  are  merged 
into  the  written  agreement:  Sioddard  v.  Nelson,  17  Or.  417.  In  an  action 
to  recover  back  money  paid  on  a  transfer  and  assignment  of  land  interests, 
evidenced  by  a  written  instrument  which  merely  states  that  the  assignor 
transfers  and  assigns  his  ''right,  title,  and  interest  to  the  laud  recently  con- 
tracted for,"  and  that  the  assignees  assume  all  liabilities,  parol  testimony 
cannot  be  received  as  to  a  promise  or  agreement  by  the  assignor  antecedent 
to  the  execution  of  the  written  assignment,  or  contemporaneous  therewith, 
to  refund  the  money  if  the  assignees  failed  to  acquire  a  deed  for  the  land: 
Oriel' v.  Lomax,  86  Ala.  132.  But  collateral  agreements,  while  inadmissible 
to  vary  a  written  contract,  may  be  proved  for  the  purpose  of  showing  that 
the  contract  never  had  a  legal  existence:  Brewster  v.  Reel,  74  Iowa,  506.  And 
so  parol  testimony  is  admissible  to  show  that  a  writing  which  is  in  form  a 
complete  contract  was  not  to  become  binding  until  the  performance  of  some 
condition  precedent  resting  on  parol;  but  this  rule  should  be  very  cautiously 
applied:  Reynolds  v.  Robinson,  110  N.  Y.  054.  And  parol  testimony  is  admis- 
sible to  show  that  an  assignment  in  writing  of  a  bond  and  mortgage  was  in- 
tended only  to  secure  the  assignee  from  the  payment  of  a  debt  then  in  suit, 
which  might  subsequently  become  a  lien  upon  a  tract  of  land  purchased  by  the 
assignee  from  the  assignor;  such  testimony  being  allowed  to  explain  the  intent 
of  the  contracting  parties,  not  to  vary,  alter,  or  contradict  the  terms  of  their 
written  agreement:  Fullwood  v.  Blanding,  26  S.  C.  312.  And  where  the  con- 
tract between  the  parties,  as  shown  by  their  correspondence,  does  not  specify 
the  commissions  or  rate  of  compensation  to  be  paid  to  the  agent,  oral  evi- 
dence of  an  antecedent  agreement  as  to  that  matter  may  be  admitted;  but 
this  principle  cannot  be  extended  to  the  admission  of  oral  evidence  as  to  an 
agreement  for  the  insertion  of  restrictions,  or  special  stipulations  in  a  deed 
outside  of  the  written  provisions  customary  in  a  warranty  deed:  Sayre  v. 
Wilson,  86  Ala.  151. 

Subsequent  Agreements. — When  a  contract  in  writing  is  uncertain  in  its 
terms,  parol  testimony  of  a  subsequent  agreement  by  and  between  the  same 
contracting  parties,  making  such  contract  definite,  certain,  and  plain,  is  ad- 
missible: Katz  v.  Bedford,  77  Cal.  319. 
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To  Add  to,  Vary,  Contradict,  etc.,  Writings  in  Oeneral. — Parol  testimony 
cannot  add  to  an  imperfect  contract  a  material  part  in  order  to  sustain  it,  or 
make  it  binding  and  valid;  but  it  can  apply  a  description  in  it  to  the  subject 
of  the  contract:  Watson  v.  Baker,  71  Tex.  739.  In  fact,  it  has  been  decided 
that  parol  or  extrinsic  proof  is  always  admissible  and  competent  to  identify 
the  subject-matter  of  a  contract,  if  necessary;  and  this  in  no  way  violates  the 
rule  that  oral  proof  is  inadmissible  to  vary  or  contradict  the  terms  of  a  written 
contract:  Bulkley  v.  Devine,  127  111.  407;  compare  Doe  ex  dem.  Dorgan  v. 
Weeks,  86  Ala.  329.  Parol  testimony  is  also  admissible  to  identify  the  par- 
ties to  a  suit:  Parson  v.  Thornton,  86  Id.  308.  And  so  when  a  specific  num- 
ber of  articles  of  a  certain  kind  and  description  are  sold,  parol  testimony  is 
idmissible  to  identify  the  goods  offered  for  delivery  as  being  the  identical  ar- 
ticles which  were  sold:  Habenich  v.  Lissak,  77  Cal.  139.  In  an  action  on  a 
promissory  note  given  in  part  payment  for  the  standing  timber  on  a  tract  of 
land  described  in  the  written  contract  of  sale  as  "all  the  pine  timber  twelve 
indies  heart  and  up,"  parol  testimony  is  admissible  to  show  the  meaning  of 
the  italicized  words:  McKenzie  v.  Wimberly,  86  Ala.  195.  Finally,  it  may  be 
said,  however,  there  is  too  much  tendency  in  courts  to  relax  the  well-settled 
rules  of  evidence  in  the  matter  of  excluding  parol  testimony  offered  to  con- 
tradict, vary,  or  add  to  the  terms  of  written  instruments:  Moffitt  v.  Maness, 
102  N.  C.  457. 


Palatka  and  Indian  River  Railroad  Company 

v.   State. 

f23  Florida,  546.1 

Motion  for  New  Trial  or  in  Arrest  of  Judgment  cannot  be  made  after 
the  term  of  court  at  which  the  trial  was  had. 

Pleading  and  Practice  —  Rule  of  Court. — No  agreement  between  par- 
ties or  counsel  as  to  the  trial  of  a  cause  is  of  any  effect  before  the  court 
unless  the  evidence  oi  it  is  in  writing,  and  subscribed  by  the  party 
against  whom  it  is  alleged  or  made,  in  open  court,  and  noted  by  the 
judge  in  his  minutes. 

Indictment  for  Obstructing  Public  Highway  is  sufficient  when  it  de- 
scribes it  as  "  a  common  highway  in  Putnam  County,  in  this  state  [Flor- 
ida], made  and  laid  out  for  the  people  of  this  state  to  go,  return,  and 
pass  at  their  free  pleasure  and  will,  on  foot,  on  horseback,  and  in  vehi- 
cles." Such  description  is  equivalent  to  an  allegation  under  the  statute 
that  it  is  an  "  established  highway." 

Obstruction  ok  Highway  —  Indictment. — The  statutes  of  Florida  pre- 
scribing the  powers  and  duties  of  railroad  and  canal  companies  as  to 
crossing  highways  do  not  affect  the  rules  of  pleading  controlling  in- 
dictments for  obstructing  highways  further  than  to  require  that  the 
act  alleged  and  charged  shall  appear  not  to  be  authorized  by  such  stat- 
utes. 

Indictment  against  Railroad  Company  for  obstructing  a  highway  is  suf- 
ficient, under  the  Florida  statute,  when  it  alleges  a  complete  and  abso- 
lute closing  of  such  highway  against  travel. 

Obstruction  of  Highway. — A  giant  to  a  railroad  company  of  the  right 
to  construct  its  road  along,  upon,  or  across,  or  to  use,  an   existing  high- 
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way,  in  the  absence  of  express  words  to  the  contrary,  is  not  to  be  con- 
strued as  a  power  to  destroy  such  highway. 

Obstruction  of  Highway.  —  A  grant  of  power  to  a  railroad  company  to 
make  a  new  road  or  open  a  new  way  across  an  existing  highway,  in  the 
absence  of  an  express  provision  to  the  contrary,  leaves  the  railroad  com- 
pany under  obligation  to  leave  every  highway  it  crosses  in  a  safe  condi- 
tion for  the  use  of  the  public,  and  to  cause  as  little  injury  as  possible  to 
the  old  highway. 

Obstruction  of  Highway.  —  A  grant  of  power  to  a  railroad  company  to 
construct  its  road,  along,  upon,  or  across,  and  use,  a  highway  is  not,  in 
the  absence  of  express  grant  to  the  contrary,  a  power  to  so  construct 
the  road  as  to  block  the  highway,  so  that  it  cannot  be  used  by  the  pub- 
lic while  trains  are  not  passing  over  it,  or  the  company  is  not  otherwise 
properly  using  the  track. 

Obstruction  of  Highways  —  Railroads. — Grant  of  power  to  a  railroad 
company  to  carry  a  highway  which  may  be  touched,  intersected,  or 
crossed  by  the  track  over  or  under  it,  "  as  may  be  found  most  expedi- 
ent for  the  public  good,"  and  to  change  the  line  of  the  highway  where 
an  embank  meat  or  cutting  calls  for  it,  or  it  is  desirable  with  a  view  to 
a  more  easy  ascent  or  descent,  and  to  acquire  additional  land  for  the 
construction  of  such  highway  on  a  new  line,  shows  a  clear  intent  to 
preserve  to  the  public  a  highway,  either  the  old  one  on  the  old  surface 
or  on  a  new  surface,  or  new  highway;  also  that  when  the  conditions  of 
locality  are  such  that  both  roads  cross  on  the  same  surface,  the  highway 
may  be  passed  over  the  railroad  or  under  it,  according  to  the  public 
good;  also  that  when  the  conditions  are  such  as  not  to  permit,  consist- 
ently with  its  practical  use,  the  grading  of  the  highway  to  the  railroad 
cut  or  embankment,  to  authorize  a  detour  or  change  in  the  route  of  the 
highway,  the  latter,  after  being  established  upon  land  acquired  by  the 
company,  to  be  maintained  as  other  public  highways,  open  to  the  public, 
and  not  as  a  private  road  of  the  company. 

Obstruction  of  Highway.  —  Where  power  is  granted  to  a  railroad  com- 
pany concerning  crossings  and  intersections  of  highways,  which  includes 
power  to  alter  the  grade  of  the  highway  so  as  not  to  substantially  im- 
pair its  usefulness  in  case  there  is  a  cut  or  embankment,  and  the  level 
of  the  highway  is  graded  down  or  up  to  the  surface  of  the  track  therein 
in  such  manner  and  at  such  angle  as  not  to  work  any  substantial  detri- 
ment to  persons  or  vehicles  traveling  the  highway,  the  company  does 
not  transcend  its  powers;  and  where  the  topography  of  the  country  is 
such  that  the  cut  or  embankment  makes  a  change  of  line  of  the  high- 
way either  necessary  or  desirable,  to  make  a  more  easy  ascent  or  de- 
scent, such  change  may  be  made;  but  where  the  road  passes  along 
instead  of  across  the  highway,  it  must  be  so  constructed  as  not  to  de- 
stroy or  obstruct  the  latter,  or  prevent  its  use  by  the  public. 

judgment  of  Conviction  of  Nuisance  must  be  adapted  to  the  nature  of 
the  nuisance,  and  must  not  be  inconsistent  with  the  legal  rights  of  the 
party  convicted.  The  most  accessible  and  consistent  legal  means  of 
abatement  of  the  nuisance  must  be  adopted. 

Appeal  from  a  conviction  for  maintaining  a  nuisance  by- 
obstructing  a  public  highway  by  digging  ditches,  throwing  up 
embankments,  and  placing  cross-ties  and  iron  rails  thereon. 
Other  facts  are  stated  in  the  opinion. 
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Alfred  Bishop  Mason,  for  the  plaintiff  in  error. 

Charles  M.  Cooper,  attorney-general,  for  the  defendant  in  error. 

Raney,  J.  1.  This  case  is  brought  here  by  writ  of  error. 
There  was  no  motion  for  a  new  trial,  or  in  arrest  of  judgment, 
made  until  after  the  term.  The  motion  so  made  was  properly 
overruled.  Such  motions  cannot  be  made  after  the  term: 
McClellan's  Digest,  sec.  1,  p.  453. 

It  is  unnecessary  to  say  more  in  regard  to  the  disagreement 
of  counsel  over  their  conversation  or  alleged  verbal  under- 
standing as  to  when  the  trial  in  the  circuit  court  should  take 
place  than  that  no  agreement  between  parties  or  counsel,  as 
to  a  trial  of  a  cause,  is  of  any  effect  before  the  court,  unless  the 
evidence  of  it  is  in  writing,  and  subscribed  by  the  party  (or 
his  attorney)  against  whom  it  is  alleged  or  is  made,  in  open 
court,  and  noted  by  the  judge  in  his  minutes:  Cir.  Ct.  Com. 
Law  Rule  43. 

2.  There  is  no  bill  of  exceptions,  and  the  only  assignments 
of  error  to  be  considered  relate  to  the  record  proper. 

It  is  urged  that  the  indictment  does  not  accuse  the  defend- 
ant of  any  crime. 

The  statute  (McClellan's  Digest,  sec.  8,  p.  428)  provides 
that  if  any  person  or  persons  within  this  state  shall  obstruct 
any  public  road  or  established  highway  by  fencing  across  or 
into  the  same,  every  such  person  or  persons  who  shall  build 
any  such  fence,  or  willfully  cause  any  other  obstruction  in 
such  road  or  highway,  or  any  part  thereof,  shall  be  liable  to  be 
indicted,  and  on  conviction  thereof  shall  be  fined  in  a  sum  not 
exceeding  one  hundred  dollars,  at  the  discretion  of  the  court; 
and  the  judgment  of  the  court  shall  be  that  the  obstruction 
be  removed. 

The  indictment  is  founded  upon  this  statute. 

It  is  urged  that  the  indictment  is  insufficient  in  that  it  does 
not  allege  that  the  road  is  a  "public  road,"  or  "an  established 
highway."  In  indictments  at  common  law  the  expression  the 
king's  or  queen's  ''common  highway,  used  for  all  the  liege 
subjects,  ....  with  their  horses,  coaches,  carts,  and  car- 
riages, to  go,  return,  pass,  repass,  ride,  and  labor,"  is  used. 
We  think  the  allegation  of  the  indictment  before  us,  that  the 
road  described  was  and  is  "a  common  highway  in  Putnam 
County,  in  this  state,  made  and  laid  out  for  the  people  of  this 
state  to  go,  return,  and  pass  at  their  free  pleasure  and  will,  on 
foot,  on   horseback,   and   in  vehicles,"  is  equivalent  to  either 
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that  of  the  common-law  form,  or  to  an  allegation  under  the 
statute  that  it  was  and  is  an  "established  highway."  It  is 
not  necessary  to  use  the  exact  language  of  the  statute:  words 
of  equivalent  import  are  sufficient. 

We  have  considered  the  question  whether  the  indictment 
shows  an  unlawful,  as  well  as  a  willful,  obstruction  of  the 
highway,  and  our  conclusion  is  that  it  does,  for  its  meaning 
is  that  the  obstruction  is  such  as  to  prevent  the  people  from 
traveling  the  highway,  or  in  other  words,  it  shows  a  complete 
obstruction  of  the  highway  against  travel.  The  statutes  of 
this  state  prescribing  the  powers  and  duties  of  railroad  and 
canal  companies  as  to  crossing  highways  do  not  affect  the 
rules  of  pleading  controlling  indictments  for  obstructing  a 
highway  further  than  to  require  that  the  act  alleged  and 
charged  to  be  such  obstruction  shall  appear  to  be  an  act 
which  is  not  authorized  by  such  statutes.  They  do  not  au- 
thorize a  simple  and  absolute  closing  of  the  highway  against 
travel,  as  is  alleged  here.  Our  views  on  this  subject  will  ap- 
pear more  fully  in  the  discussion  of  the  judgment  in  this  case. 

3.  It  is  contended  that  the  statute  providing  for  establish- 
ment of  public  roads  in  this  state  is  unconstitutional,  because 
it  forbids  compensation  for  taking  private  property.  Section 
7,  page  899.  McGlellan's  Digest,  which  provides  that  notliing 
shall  be  allowed  to  any  person  whose  "unimproved  lands"  a 
road  may  pass  through,  and  section  2,  page  898,  which  author- 
izes the  supervisor  of  a  road  to  use  material  adjacent  to  the 
road  for  building  or  repairing  the  same,  are  cited.  In  the 
absence  of  the  bill  of  exceptions,  we  must  assume  that  it  was 
shown  upon  the  trial  that,  as  against  the  plaintiff  in  error,  the 
road  was  lawfully  established.  The  lands  may  have  been 
"improved  lands,"  and  satisfactory  compensation  have  been 
made  under  the  statute,  or  by  agreement,  to  the  person  own- 
ing them  when  the  road  was  established.  The  question 
covered  by  the  second  section  is  not  involved  under  the  in- 
dictment. 

4.  The  indictment  shows  that  the  Palatka  and  Indian  River 
Railroad  Company  is  a  corporation  existing  under  the  laws  of 
Florida.  No  judgment  inconsistent  with  its  rights  as  such 
should  be  permitted;  and  consequently,  a  consideration  of 
the  rights  of  a  railroad  corporation  as  to  a  road  or  highway  is 
necessary  in  order  to  determine  the  correctness  of  the  judg- 
ment before  us,  which  judgment  requires  an  actual  removal 
of  the  railroad  from  the  highway. 
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Our  statute,  by  section  10,  page  277,  McClellan's  Digest, 
empowers  a  railroad  company  to  construct  its  road  across, 
along,  or  upon,  or  to  use,  any  street  or  highway  which  the 
route  of  its  road  shall  intersect  or  touch,  and  provides  that 
whenever  the  track  of  any  railroad  shall  touch,  intersect,  or 
cross  any  road,  highway,  or  street,  such  road,  highway,  or 
street  maybe  carried  over  or  under,  the  railroad,  "as  may 
be  found  most  expedient  for  the  public  good  ";  and  that  in 
case  any  embankment  or  cut  in  the  construction  of  any  rail- 
road shall  make  it  necessary  to  change  the  course  of  any  high- 
way or  street,  it  shall  be  lawful  for  the  railroad  company  to 
change  the  course  or  direction  of  the  road,  highway,  or  street. 
The  twenty-second  section,  page  284,  also  provides  that  when- 
ever the  track  of  a  railroad  shall  cross  a  highway,  such  high- 
way may  be  crossed  under  or  over  the  track,  "as  may  be  found 
most  expedient";  and  that  "in  cases  where  an  embankment 
or  cutting  shall  make  a  change  in  the  line  of  such  highway, 
or  is  desirable  with  a  view  to  more  easy  ascent  or  descent," 
the  railroad  company  "may  take  such  additional  lands  for 
the  construction  of  such  road  or  highway  on  such  new  line  as 
may  be  deemed  requisite  by  the  directors,  unless  the  lands  so 
.taken  for  the  purposes  aforesaid  shall  be  donated  by  the  owner 
or  owners."  This  statute  also  provides  that  the  court  shall 
declare  "such  road  or  highway,  as  located  by  the  railroad  .... 
company,  open  for  all  purposes  of  a  public  road  or  highway 
without  cost  or  expense  to  such  railroad  or  canal  company, 
and  such  lands  so  declared  open  shall  be  held  for  highway 
purposes." 

A  grant  to  a  railroad  company  of  the  right  to  construct  its 
road  along,  upon,  or  across,  or  to  use,  an  existing  highway,  is 
not  to  be  construed  as  a  power  to  destroy  the  highway  as  such. 
This  is  the  rule  of  construction,  unless  the  language  of  the 
statute  is  such  as  to  show  unmistakably  an  intention  to  grant 
such  power. 

The  law  is  well  settled  that  when  a  new  road  or  way  is 
opened  or  made  across  a  way  or  road  already  existing  and  in 
use,  the  new  way  must  be  so  constructed  as  to  cause  as  little 
injury  as  possible  to  the  old  way  or  road:  Northern  C.  R.  R.  Co. 
v.  Mayor  etc.  of  Baltimore,  46  Md.  425. 

"It  is,"  says  tho  supreme  court  of  Illinois,  "a  well-settled 
principle  of  the  common  law,  resting  upon  the  most  obvious 
considerations  of  justice,  that  any  person  or  corporation  that 
cuts  through  a  highway  for  the  benefit  of  such  persons  or  cor- 
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poration  must  furnish  to  the  public  a  proper  crossing,  even 
though  acting  under  a  license  from  the  proper  authorities. 
We  refer,  of  course,  to  cases  where  the  legislative  power  has 
not,  in  terms,  relieved  the  person  or  company  that  interferes 
with  a  highway  from  the  necessity  of  removing  any  obstruc- 
tions they  may  create.  In  the  absence  of  such  an  express 
provision,  it  is  palpable  that  a  railway  company  is  under  obli- 
gation to  leave  every  highway  it  crosses  in  a  safe  condition  for 
the  use  of  the  public":  People  v.  Chicago  etc.  R.  R.  Co.,  67  111. 
118;  see  also  Farley  v.  Chicago  etc.  R'y  Co.,  42  Iowa,  234; 
Maltby  v.  Chicago  etc.  R'y  Co.,  52  Mich.  108,  110;  Oliver  v. 
N.  E.  R'y  Co.,  9  Q.  B.  409;  Paducah  etc.  R'y  Co.  v.  Common- 
wealth, 80  Ky.  147,  and  10  Am.  &  Eng.  R.  R.  Cas.  318.  Where 
the  statute  is  silent,  the  common  law  applies;  and  a  statute 
which  expresses  specifically  no  further  exaction  than  a  restora- 
tion of  the  highway  to  its  former  condition  is  not  to  be  con- 
strued as  abridging  the  common-law  duty  of  maintaining  the 
crossing  in  such  plight  as  to  make  it  reasonably  safe:  Maltby 
v.  Chicago  etc.  R'y  Co.,  52  Mich.  108. 

There  is  usually  to  be  found  in  the  statutes  a  requirement 
that  the  railroad  companies  shall  restore  the  highway  "to  its 
former  state,"  or  put  it  in  such  condition  and  state  of  repair 
as  not  to  "impair  or  interfere  with  its  free  and  proper  use,"  or 
as  "not  unnecessarily  to  have  impaired  its  usefulness,"  or 
other  equivalent  provision. 

In  New  York,  where  the  last  provision  quoted  obtains,  it  is 
stated  in  People  v.  D.  &  C.  R.  R.  Co.,  58  N.  Y.  165,  to  be  "true 
that  bringing  in  the  word  'unnecessarily'  does  imply  that  the 
usefulness  of  the  highway  may  have  been  somewhat  impaired, 
either  in  the  process  of  construction  or  in  the  maintenance  oi 
the  railway,  but  that  it  was  quite  certain  that  the  section  does 
not  mean  that  the  highway  should  be  rendered  useless,  but 
that  it  does  mean  that  the  highway  shall  be  preserved  for  the 
use  of  the  public  travel,  and  to  permit  the  adoption  of  it  at  the 
same  time  for  the  laying  of  its  track  upon  it."  Says  Church, 
C.  J.,  in  People  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  74  N.  Y.  304: 
"  The  statute  implies  that  the  usefulness  of  a  highway  inter- 
sected may  be  to  some  extent  impaired,  and  I  think  it  fairly 
implies  also  that  the  crossing  must  be  such  as  that  the  use- 
fulness of  the  highway  shall  not  be  destroyed.  The  duty  thus 
imposed  is  an  important  one  for  the  public,  and  it  should  be 
imposed,  not  oppressively,  but  reasonably  and  fairly  for  the 
public  benefit."   See  also  Tracy  v.  Troy  etc.  R'y  Co.,  38  N.  Y.  433; 


June,  1887.]     Palatka  etc.  R.  R.  Co.  v.  State.  401 

98  Am.  Dec.  54.  In  Railroad  v.  Commissioners,  31  Ohio  St.  338, 
when  the  provisions  of  the  statute  required  the  road  to  he  placed 
in  such  condition  as  not  to  impair  its  former  usefulness,  the  doc- 
trine is  that  the  legislature  did  not  intend  to  require  a  restora- 
tion of  the  highway  to  its  actual  former  condition,  as  that  would 
be  impracticable;  that  substantial  restoration  was  all  that  was 
intended;  that  some  inconveniences  to  the  public  travel  are 
necessarily  incident  to  all  public  railroad  crossings,  and  such 
as  are  inseparably  connected  therewith  must  be  submitted  to 
by  the  public;  that  usefulness  implied  capabilities  for  use,  and 
it  never  was  intended  to  vest  the  company  with  the  right  to 
narrow  the  width  of  the  highway,  or  materially  interfere  with 
its  facilities  for  public  travel,  and  much  less  to  encumber  it 
with  abutments  and  embankments  which  effectually  exclude 
the  public  from  the  use  and  enjoyment  of  the  greater  part  of  it. 
It  is  true,  there  is  in  our  statute  no  such  expression  as  any  of 
those  quoted  above  from  other  statutes,  yet  in  view  of  the  com- 
mon-law rule  and  the  provisions  of  the  act  as  set  forth  above, 
we  think  it  is  perfectly  clear  that  it  never  was  intended  that  the 
railroad  companies  should  have  power  to  construct  their  roads 
across  or  along  highways  in  such  a  manner  as  to  destroy  the 
usefulness  of  the  highway  to  the  public.  The  power  to  use  an 
existing  highway  is,  in  the  light  of  common  reason,  not  a 
power  to  render  it  useless  to  those  for  whom  it  exists;  or  in 
other  words,  the  power  to  construct  a  railroad  along,  upon,  or 
across,  and  use,  a  highway  is,  without  saying  more,  clearly 
not  a  power  to  so  construct  the  railroad  upon  it  that  it  cannot 
be  used  by  the  public  while  the  railroad's  trains  are  not  pass- 
ing over  it,  or  otherwise  properly  using  their  track.  If  it  had 
been  the  intention  of  the  legislature  to  permit  railroad  com- 
panies, in  the  construction  of  their  roads,  to  block  up  and 
permanently  obstruct  highways,  the  statute  would  have  used 
words  clearly  expressive  of  such  intent,  so  as  to  have  relieved 
them  from  liability  to  indictment  for  willfully  obstructing 
public  roads  and  established  highways.  The  provisions  of  our 
statute  as  to  carrying  a  highway  which  may  be  touched,  in- 
tersected, or  crossed  by  a  railroad  over  or  under  the  railroad 
track,  "as  may  be  found  most  expedient  for  the  public  good," 
and  as  to  making  a  change  in  the  line  of  the  highway  where 
an  embankment  or  cutting  calls  for  it,  or  it  is  desirable  with 
a  view  to- a  more  easy  ascent  or  descent,  and  the  grant  of  au- 
thority to  the  railroad  company  to  acquire  additional  land  for 
the  construction  of  such  road  or  highway  on   such  new  line, 
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shown  clear  intent  upon  the  part  of  the  legislature  to  preserve 
to  the  public  a  highway,  either  the  old  one  on  the  original 
surface;  or  on  a  new  surface,  or  a  new  highway. 

The  meaning  of  these  provisions,  in  so  far  as  they  relate  to 
the  manner  of  the  construction  of  the  railroad  (independent 
of  any  questions  which  may  arise  as  to  the  use  or  operation  of 
it),  is  nothing  more  than  that  when  the  conditions  of  locality  or 
topography  are  such  that  the  railroad  and  highway  cannot 
cross  or  intersect  on  the  same  surface,  the  railroad  company 
may  pass  the  highway  over  the  railroad  or  under,  according 
as  the  former  or  latter  shall  be  more  for  the  public  good;  and 
furthermore,  if  it  be  that  the  conditions  are  such  as  not  to  per- 
mit, consistently  with  its  practical  use-  the  grading  of  the  high- 
way to  the  level  of  the  railroad  cut  or  embankment,  to  authorize 
a  detour  or  change  in  the  route  of  the  highway.  This  new  line 
or  detour  in  the  highway,  after  being  established  upon  land  to 
be  acquired  by  the  company,  is  to  be  maintained  as  other  pub- 
lic highways,  and  to  be  open  as  a  public  highway,  and  not  as  a 
private  road  of  the  company.  The  power  given  by  the  statute 
to  the  company  when  its  road  intersects  or  crosses  a  highway 
includes  the  power  to  alter  the  grade  of  the  highway,  provided 
it  is  so  done  as  not  to  substantially  impair  the  usefulness  of 
the  highway.  If  there  be  a  cut  or  embankment,  and  the  level 
of  the  highway  is  graded  down  or  up  to  the  surface  of  the  rail- 
road track  in  such  cut  or  on  such  embankment,  and  this  is 
done  in  such  a  manner  and  at  such  an  angle  of  descent  or  as- 
cent as  not  to  work  any  substantial  detriment  to  either  per- 
sons or  vehicles  traveling  the  highway,  the  company  in  so 
doing  does  not  transcend  its  powers  or  duties.  Where  the 
topography  of  the  country  is  such  that  the  cut  or  embankment 
makes  a  change  of  the  line  of  the  highway  either  necessary  or 
desirable,  "  with  a  view  to  a  more  easy  ascent  or  descent,"  the 
change  may  be  made.  Where  the  railroad  passes  along  in- 
stead of  across  the  highway,  it  must  be  so  constructed  as  not 
to  destroy  or  obstruct  the  latter  or  prevent  its  use  by  the  pub- 
lic; no  greater  power  was  intended. 

If  it  had  been  intended  that  the  railroad  company  should 
have  the  right  to  entirely  obstruct  and  destroy  existing  high- 
ways, why  were  the  above  provisions  enacted,  whose  only  pur- 
poses were  to  authorize  the  railroad  company  either  to  pass 
the  highway  on  a  different  surface  or  to  make  a  new  highway 
around  the  obstruction  occasioned  to  the  old  one  by  the  cut  or 
an  embankment?    They  show  as  distinctly  as  does  the  language 
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quoted  from  other  statutes  a  clear  intent  to  preserve  the  pub- 
lic highways  against  obstructions  such  as  is  alleged  in  this 
indictment. 

Our  understanding  of  this  indictment,  as  indicated  above,  is, 
that  this  obstruction  is  one  whose  illegality  is  attributable  to 
the  manner  of  the  construction  of  the  railroad  upon  the  high- 
way, and  not  to  the  fact  that  the  highway  is  crossed  at  a  point 
outside  of  the  authorized  route  of  the  railroad.  It  is  only 
upon  the  former  view  that  we  think  the  indictment  valid,  for 
it  does  not  state  facts  showing  any  illegality  of  the  latter 
character:  Wabash  and  St.  Louis  R'y  Co.  v.  People,  12  111.  App. 
448. 

As  the  judgment  before  us  prevents  the  railroad  company 
from  abating  the  nuisance,  or  "  removing  the  obstruction,"  by 
grading  the  highway  to  the  surface  of  the  railroad  track,  or  by 
carrying  the  highway  under  or  over  the  railroad,  or  by  chan- 
ging the  line  of  the  highway,  or  by  carrying  the  railroad  along 
and  upon  the  highway  on  the  surface  of  the  latter,  or  in  such 
other  manner  as  not  to  obstruct  it  or  prevent  its  use  by  the 
public,  according  as  one  or  the  other  of  these  courses  may, 
under  the  circumstances  of  the  case,  be  proper,  but  simply 
orders  an  absolute  removal  by  defendant  of  the  constitutent 
elements  of  the  road-bed  from  the  highway,  we  think  the 
judgment  erroneous  in  the  above  respect. 

The  form  of  a  judgment  in  cases  of  nuisances  is  discussed 
in  3  American  Criminal  Law,  6th  ed.,  sec.  2369,  and  notes; 
Wood  on  Nuisances,  2d  ed.,  sec.  864:  2  Bishop's  Criminal  Pro- 
cedure, sees.  870,  871,  and  authorities  cited.  Every  judgment 
should  be  adapted  to  the  nature  of  the  nuisance  of  which  a 
defendant  may  be  convicted. 

The  judgment  is  reversed,  and  the  cause  will  be  remanded 
to  the  circuit  court,  with  directions  to  enter  a  judgment  in  ac- 
cordance with  this  opinion  and  the  practice  in  such  cases. 


New  Trial.  — A  new  trial  cannot  be  granted  l>y  a  court  except  upon  mo- 
tion tiled  and  considered  at  the  same  term  at  which  judgment  was  rendered: 
Gos3  v.  McClaren,  17  Tex.  107;  b7  Am.  Dec.  (J4(J.  The  motion  for  a  new 
trial  must  be  filed  within  the  time  required  by  the  statutes  of  the  state  in 
which  the  case  is  tried;  and  the  customary  time  for  filing  such  motion  is 
within  three  days  after  the  verdict  is  returned,  although  judgment  may  not 
have  been  rendered  upon  the  verdict:  Imperial  Fire  Ins.  Co.  v.  Kiernan,  S3 
Ky.  408.  And  so  it  was  decided  that  where  a  party  desiring  a  new  trial 
sends  his  written  motion  by  mail  to  the  clerk  of  court,  and  such  letter  is  not 
received  by  the  clerk  till  one  day  after  the  expiration  of  the  time  for  tiling 
such  motions,  though  it  was  in  the  post-office  on  the  day  previous,  but  not 
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called  for  by  the  clerk,  such  motion  filed  by  the  clerk  on  the  day  of  its  re- 
ceipt was  filed  too  late:  Mercer  v.  Ringer,  40  Kan.  189.  But  the  time  for 
filing  a  motion  for  new  trial  may  be  extended  by  stipulation  between  the 
parties;  but  if  filed  after  the  time  stipulated,  it  must  be  disregarded;  Robin- 
son v.  Benson,  19  Nev.  331;  compare  Sullivan  v.  Wallace,  73  Cal.  308;  Pender- 
grass  v.  Cross,  73  Id.  475;  Abbot  v.  Renaud,  64  N.  H.  89. 

Corporation  —  Nuisanck  —  Indictment.  —  When  a  corporation  is  in- 
dicted for  a  nuisance  maintained  by  it,  the  indictment  need  only  set  forth 
the  facts  constituting  the  nuisance:  Delaware  etc.  C.  Co.  v.  Commonwealth,  60 
Pa.  St.  367;  100  Am.  Dec.  570.  In  an  indictment  for  obstructing  a  public  road, 
a  description  of  the  road  which  calls  it  "  Fayetteville  and  War  Eagle  road  " 
is  sufficient,  as  it  is  clear  that  the  road  referred  to  is  the  road  leading  from 
Fayetteville  to  War  Eagle:  Stale  v.  Lemay,  13  Ark.  405;  Patton  v.  Stale,  50 
Id.  53. 

Highways  —  Railways. — The  right  of  a  railway  to  interfere  with  a 
highway  is  coupled  with  the  duty  to  make  it  as  safe  as  it  was  before  it 
was  disturbed;  for  any  one  unlawfully  interfering  with  a  highway  creates  a 
nuisance:  Evansville  etc.  R.  R.  Co.  v.  Crist,  116  Ind.  446;  9  Am.  St.  Rep.  865, 
and  note  875;  Little  Miami  R.  R.  Co.  v.  Commissioners,  31  Ohio  St.  338;  Cal- 
lanan  v.  Oilman,  107  N.  Y.  360;  1  Am.  St.  Rep.  831,  and  note;  Turner  y. 
RoUxman,  54  Md.  148;  39  Am.  Rep.  361. 
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Knight  v.  Morrison. 

[79  Georgia,  55.] 

Lkvt  and  Sale  are  Void  when  Made  by  an  Interested  Sheriff,  as 
where  he  appears  from  the  execution  to  be  one  of  the  persons  beneficially 
interested  in  the  judgment,  to  satisfy  winch  the  levy  and  sale  are  made. 

After  the  Payment  of  an  Execution,  it  is  fundus  officio,  and  a  subsequent 
sale  thereunder  conveys  no  title. 

/.  S.  Hook  and  R.  0.  Lovett,  for  the  plaintiff  in  error. 

Twiggs  and  Verdery,  for  the  defendant  in  error. 

Blandford,  J.  Mrs.  Knight  obtained  a  judgment  in  the 
superior  court  of  Richmond  County  against  Robert  J.  Morri- 
son for  $4,785.70,  and  caused  an  execution  issued  upon  the 
same  to  be  levied  on  eleven  hundred  acres  of  land  in  the 
county  of  Burke,  known  as  the  "  Forth  place."  When  this 
levy  was  made,  a  claim  was  interposed  by  Mrs.  Lucy  V.  Mor- 
rison, the  wife  of  the  defendant  in  execution,  Robert  J.  Morri- 
son. Upon  the  trial  of  the  claim  case,  Mrs.  Knight  showed 
possession  in  Morrison  after  she  obtained  her  judgment.  Mrs. 
Morrison  relied  upon  a  sheriff's  deed  made  by  one  Byrd,  under 
a  writ  of  execution  founded  upon  a  judgment  obtained  in 
Burke  superior  court  in  favor  of  one  Rozier  against  Robert  J. 
Morrison,  and  Rozier  himself  as  security  for  Morrison,  for  the 
sum  of  fifty-seven  dollars.  This  execution  had  been  levied  by 
Byrd,  the  sheriff  of  Burke  County  (who  with  his  wife  were  the 
usees  in  the  judgment  obtained  by  Rozier  against  Morrison 
and  himself),  upon  eleven  hundred  acres  of  land,  known  as 
the  "Forth  place,"  the  same  land  levied  upon  by  the  execu- 
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tion  in  favor  of  Mrs.  Knight.  The  property  was  sold  by  Byrd, 
as  sheriff,  and  brought  the  sum  of  $550,  or  thereabouts,  and 
was  bid  off  by  a  man  named  Walker;  and  Byrd,  as  sheriff, 
executed  a  deed  to  Mrs.  Lucy  V.  Morrison,  the  claimant  in 
this  case.  It  was  shown  that  Morrison  was  present  at  the 
time  of  the  sale.  It  was  further  shown,  by  the  evidence,  that 
the  land  levied  upon  consisted  of  several  tracts  or  parcels,  and 
that  the  same  was  worth  from  four  thousand  to  six  thousand 
dollars.  When  this  execution  for  fifty-seven  dollars,  and  the 
deed  made  to  Mrs.  Morrison  by  Byrd,  were  tendered  in  evi- 
dence, the  plaintiff  in  execution,  Mrs.  Knight,  by  her  counsel, 
objected  to  the  same,  upon  the  ground  that  the  same  were  void, 
—  1.  Because  Byrd,  being  a  usee  in  the  execution  for  fifty-seven 
dollars,  could  not,  as  sheriff,  levy;  and  2.  Because  the  levy 
was  grossly  excessive.  The  court  overruled  the  objection,  and 
this  is  excepted  to,  and  is  one  of  the  main  grounds  of  error 
alleged. 

1.  We  are  of  the  opinion  that  Byrd  could  not,  under  the 
circumstances  of  this  case,  have  levied  that  execution;  conse- 
quently he  could  not  have  sold  the  property  and  made  a  valid 
sheriff's  deed  to  Mrs.  Morrison;  and  the  court  erred  in  ad- 
mitting in  evidence  the  execution  and  the  deed  from  Byrd,  as 
sheriff,  to  Mrs.  Morrison,  she  claiming  as  a  purchaser  under 
that  sheriff's  deed.  It  was  not  stated  to  the  court  by  counsel 
for  the  claimant  that  they  merely  relied  upon  this  sale  and 
deed  as  showing  a  voluntary  conveyance  from  Morrison  to  his 
wife,  the  claimant;  but  as  it  appears  from  this  record,  it  was 
relied  on  by  the  claimant  as  a  valid  sale  by  the  sheriff,  and  a 
valid  deed  executed  by  him  to  her.  We  do  not  think  that  it 
was;  and  for  this  reason  we  think  the  court  erred  in  not  sus- 
taining the  objection  of  counsel  for  the  plaintiff  in  execution 
to  the  introduction  of  this  evidence. 

2.  The  next  exception  is,  that  the  court  erred,  after  allow- 
ing the  fi.  fa.  and  the  deed  of  Byrd  to  Mrs.  Morrison  to  go  to 
the  jury,  in  refusing  to  give,  without  qualification,  a  request 
in  writing  by  the  counsel  for  the  plaintiff  in  fi.  fa.  to  this 
effect:  "  If  you  find  that  the  execution  which  sold  the  Forth 
place  showed  on  its  face  that  it  was  in  favor  of  Byrd,  the 
sheriff,  and  his  wife,  as  beneficiaries,  he  could  not  have  sold 
under  that  fi.  fa.  and  conveyed  valid  title  to  Mrs.  Morrison." 
He  qualified  by  saying:  "That  is  the  law,  unless  the  claimant 
has  made  it  appear  to  you,  by  proof,  that  the  interest  of  Byrd 
was  gone  at  the  time  of  the  levy  and  sale." 
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We  do  not  think  the  court  should  have  qualified  that  re- 
quest in  the  way  he  did.  This  execution  in  favor  of  Rozier 
has  been  paid  off  by  Rozier  himself,  the  plaintiff.  He  was  both 
plaintiff  and  defendant.  It  was  a  very  curious  proceeding, 
and  an  anomaly  to  me,  that  a  man  should  sue  himself,  being 
plaintiff  as  trustee  and  defendant  as  security  upon  a  note 
given  to  himself  as  trustee.  If  he  paid  off  the  execution,  —  he 
paid  it  off,  without  more, —  it  was  functus  officio;  it  was  invalid; 
it  had  served  its  purpose,  and  was  dead;  and  a  sale  under  it 
conveyed  no  title  by  the  sheriff,  and  particularly  by  this 
sheriff  who  was  the  beneficiary  in  that  identical  execution. 
So  we  think  the  court  ought  to  have  given  the  instructions 
prayed  for  without  any  qualification  whatever. 

For  these  reasons  we  reverse  the  judgment  of  the  court  below 
in  refusing  a  new  trial.     A  new  trial  should  have  been  granted. 

Judgment  reversed. 


Executions.  —  No  officer  who  is  interested  in  a  suit  can  serve  any  process 
appertaining  to  it,  from  the  commencement  to  the  conclusion:  Simjletary  v. 
Carter,  1  Bail.  467;  21  Am.  Dec.  480. 

Executions  —  Satisfaction. — Payment  on  an  execution  satisfies  it  pro 
tanto,  and  it  cannot  afterwards  be  enforced  unless  the  execution  was  assigned 
to  the  party  making  the  payment,  and  an  agreement  made  that  the  payment 
should  not  operate  as  a  discharge:  Morris  v.  Lake,  9  Smedes  &  M.  521;  48 
Am.  Dec.  724;  Welch  v.  Frost,  1  Mich.  30;  48  Am.  Dec.  692.  Payment  to 
the  sheriff  discharges  an  execution:  Murrellv.  Roberts,  11  Ired.  424;  53  Am. 
Dec.  419. 


Loveless  v.  Fowler. 

[79  Georgia,  134.] 

Sale  by  Agent  on  Credit,  where  there  is  Authority  to  Sell,  though 
in  violation  of  his  principal's  instructions,  passes  the  title,  and  is  not  a 
conversion,  where  the  purchaser  has  no  notice  of  the  limitation  of  the 
agent's  authority. 

Trover  cannot  re  Sustained  against  an  Agent  for  Selling  the 
Goods  of  his  Principal  on  Credit,  when  his  instructions  were  to  sell 
for  cadi  only. 

Demand. — Trover  cannot  be  Sustained  against  a  Bailee  or  Agent 
by  his  Principal  for  goods  in  the  possession  of  the  former,  in  the  ab- 
sence of  any  demand  for  the  possession  of  such  goods. 

Trover  by   a   principal   against  his   agent.     Judgment  of 
nonsuit. 

W.  S.  Pickrell,  G.  H.  Prior,  J.  M.  Towery,  and  W.  F.  Findley, 
for  t'le  plaintiff  in  error. 

>','.  C.  Howard  and  Claud  Estcs,  for  the  defendant  in  error. 
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Bleckley,  C.  J.  There  was  a  bailment  of  goods  to  be  sold 
for  cash.  The  bailee  sold  a  part  on  a  credit,  and  a  part  re- 
mained unsold.  He  paid  the  bailor  for  a  portion  of  them. 
The  bailor  then  brought  trover  against  him,  requiring  bail 
under  the  statute  applicable  to  such  actions.  Pending  the 
action,  the  defendant  died,  and  his  administrator  was  made  a 
party.  The  alleged  value  of  the  stock  was  $1,156.43,  but  how 
much  was  sold,  unsold,  or  paid  for  does  not  appear. 

1.  There  was  authority  to  sell,  and  that  being  so,  the  sale 
on  a  credit  was  a  mere  violation  of  instructions  as  to  the  terms 
of  sale.  Such  a  sale  would  pass  title,  unless  the  purchaser 
knew  of  the  violation  of  instructions,  and  a  sale  which  passes 
title  is  not  a  conversion,  though  it  may  be  an  abuse  of  au- 
thority. It  is  like  selling  at  a  less  price  than  that  named  in 
the  agent's  instructions.  The  broker's  case,  Clark  and  Nun- 
nally  v.  dimming  &  Co.,  11  Ga.  64,  4  Am.  St.  Rep.  72,  is  not 
in  point.  A  sale  on  credit  by  an  agent  in  possession  of  the 
goods,  and  authorized  to  sell  for  cash  only,  is  not  a  conversion, 
—  certainly  not  unless  it  appear  that  the  purchaser  had  notice 
of  the  limitation  in  the  agent's  instructions. 

2.  The  proper  remedy  against  such  agent  is  not  trover,  but 
an  action  on  the  case  for  violation  of  instructions  or  breach 
of  contract.  And  in  the  present  instance  the  class  of  remedy 
is  material;  for  in  trover  bail  is  requirable,  but  in  an  action 
for  breach  of  contract  or  for  disobeying  instructions  it  would 
not  be. 

3.  Ruling  as  we  do,  that  the  credit  sale  was  not  a  conversion, 
either  of  the  whole  stock  or  the  part  sold,  and  no  demand  ap- 
pearing as  having  been  made  prior  to  the  commencement  of 
the  action,  we  see  no  evidence  in  the  record  of  any  conversion 
at  all  on  which  to  base  a  recovery.  Unless  an  actual  con- 
version by  a  bailee  be  shown,  an  action  of  trover  against  him 
will  not  lie  without  a  previous  demand  for  the  goods  and 
failure  to  redeliver. 

4.  In  the  argument  here  it  was  said  that  a  demand  could 
and  would  have  been  proved  had  the  court  not  prematurely 
granted  a  nonsuit  on  the  agreed  statement  of  facts.  We  are 
thus  called  upon  to  construe  the  statement,  so  as  to  see 
whether  the  court  below  interpreted  it  correctly.  The  par- 
ties went  to  trial  on  a  statement  as  to  what  evidence  the 
plaintiff  would  introduce,  and  on  which  he  based  his  right  to 
recover,  which  statement  was,  that  the  goods  (of  the  alleged 
value  of  $1,156.43)  were  delivered  by  plaintiff  to  defendant  to 
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be  sold  for  cash,  and  plaintiff  and  defendant  were  to  divide 
the  profits,  and  the  goods  not  sold  were  to  be  redelivered  to 
plaintiff,  and  that  plaintiff  proposed  to  prove  only  that  defend- 
ant sold  a  part  of  the  goods  and  sold  them  for  credit,  and  paid 
plaintiff  for  a  portion  of  them,  and  there  can  be  no  identifica- 
tion of  the  goods  sold  or  not  sold,  but  plaintiff  can  only  show 
that  goods  were  turned  over  to  defendant.  This  statement 
conceded  that  plaintiff  could  prove  the  facts  recited  therein, 
and  them  only,  and  was  a  virtual  admission  that  no  demand 
for  the  goods  or  any  of  them  prior  to  the  institution  of  the  suit 
could  be  established;  and  the  object  of  the  statement  being 
that  the  court  might  determine  the  law  arising  upon  the 
recited  facts  as  though  they  alone  were  in  evidence  before  the 
jury,  there  was  no  error  in  ordering  a  nonsuit. 
Judgment  affirmed. 


Sales  by  Agents  Pass  Title  when:  See  extended  iule  to  Velsian  v. 
Lewis,  3  Am.  St.  Rep.  201.  As  to  what  powers  are  implied  as  belonging  to 
agents,  see  Huntley  v.  Mathias,  90  N.  C.  101;  47  Am.  Rep.  516,  and  extended 
note  518-521.  The  general  rule  is,  that  one  who  deals  with  an  agent  is 
bound  to  inquire  and  ascertain  the  nature  and  extent  of  his  authority;  but 
in  the  application  of  this  general  rule  a  special  agency  must  be  distinguished 
from  a  general  agency;  but  in  both  cases  private  instructions  as  to  the  mode 
of  executing  the  agency,  not  intended  to  be  communicated  to  third  persons, 
cannot  affect  the  rights  of  one  who  deals  with  the  agent,  unless  he  has  some 
actual  notice  thereof,  or  a  knowledge  sufficient  to  charge  him  with  construct- 
ive notice:  Wheeler  v.  McGuire,  SG  Ala.  39S;  for  a  principal  is  bound  for  his 
agent's  apparent  powers,  and  if  the  act  of  the  agent  is  within  them,  the 
principal  is  responsible  therefor:  Commonwealth  v.  Han-kins,  83  Ky.  246; 
Biclcford  v.  Menier,  107  N.  Y.  490. 

Trover.  —  Demand  is  Necessary  when*,  and  when  not:  Velsian  v. 
Lewis,  15  Or.  539;  3  Am.  St.  Rep.  184,  and  note  195;  Webber  v.  Davis,  44 
Me.  147;  69  Am.  Dec.  87;  Sargent  v.  Sturm,  23  Cal.  359;  83  Am.  Dec.  118, 
and  note;  note  to  Oilmore  v.  Newton,  85  Am.  Dec.  751;  Buel  v.  Pumyhrey,  2 
Md.  261;  56  Am.  Dec.  714;  Hyde  v.  Noble,  13  N.  H.  494;  38  Am.  Dec.  508; 
Armacost  v.  Lindley,  116  Ind.  295. 
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Killian  v.  Augusta  and  Kxoxville  Railroad  Co. 

[79  Georgia,  234.] 

One  Railway  is  not  Answerable  for  Injuries  Suffered  by  the  Em- 
ployees of  Another  Railway  while  passing  over  a  track  of  the 
former  upon  a  train  of  the  latter,  unless  such  injury  was  caused  by  a 
defective  track  or  by  some  negligence  on  the  part  of  the  servants  of  the 
former. 

One  Transported  in  his  Car  by  a  Railway  Company  cannot  recover 
for  any  damages  occasioned  by  a  defect  in  such  car. 

Employee  of  Railway,  Who  is.  —  An  employee  of  a  railway  who  is  sent 
by  it  over  the  track  of  another  railway  for  the  purpose  of  seeing  that  a 
train  of  cars  belonging  to  the  former  railway  is  unloaded  promptly  is  an 
employee  of  the  former  road>  anil  not  of  the  road  over  which  he  rides. 

Railways  —  Joint  Liability.  —  If  an  injury  to  an  employee  of  a  railroad 
while  riding  in  the  cars  of  his  employer  over  another  railway  is  jointly 
caused  by  the  trucks  or  cars  of  the  one  and  the  track  of  the  other,  he  ia 
en  titled  to  recover  from  the  two  railways  in  the  proportion  in  which  the 
cars  of  the  one  and  the  track  of  the  other  contributed  to  the  injury. 

Pleadings  —  What  may  be  Struck  out  as  Irrelevant. — In  an  action 
by  a  widow  to  recover  for  the  death  of  her  husband,  it  is  not  error  to 
strike  from  her  complaint  an  averment  that  she  has  been  deprived  of  the 
society,  company,  and  companionship  of  her  husband,  and  has  been 
caused  great  mental  suffering,  and  that  their  infant  child  has  been  left 
fatherless. 

Practice. — A  Party  maybe  Allowed,  after  the  Taking  of  a  Deposi- 
tion, to  propose  second  or  additional  interrogatories  for  the  purpose  of 
laying  a  foundation  for  the  impeachment  of  a  witness,  nor  does  the  party 
proposing  such  additional  interrogatories  thereby  make  such  witness  his 
own. 

Evidence. — In  an  Action  to  Recover  Compensation  for  Causing 
Death  of  Plaintiff's  Husband,  the  defendant  is  entitled  to  prove, 
in  addition  to  the  ordinary  expenses  of  such  husband,  what  were  hia 
habits  of  life,  and  his  manner  of  living  and  of  spending  money. 

Question  of  What  is  Ordinary  Care  and  what  is  negligence  is  one  ex- 
clusively for  the  jury.  Hence  it  is  error  for  a  court  to  instruct  the  jury 
that  if  a  man  having  power  to  choose  between  two  positions  chooses 
the  less  safe,  he  must  be  presumed  not  to  have  exercised  ordinary  care, 
and  if  injured  while  occupying  such  position  by  the  negligence  of  the 
defendant,  when  he  would  not  have  been  injured  had  he  occupied  a  po- 
sition of  greater  safety,  he  cannot  recover  for  his  negligence. 

Action  to  recover  compensation  for  the  death  of  plaintiff's 
husband.  The  court  gave  the  jury  the  following  instructions, 
which  were  excepted  to  by  the  defendant:  — 

"Where  a  railroad  permits  other  companies  or  persons  to 
exercise  the  franchise  of  running  cars  drawn  by  steam  over 
its  road,  the  company  owning  the  road,  and  to  which  the  law 
has  intrusted  the  franchise,  is  liable  for  any  injury  done,  as 
though  the  company  owning  the  road  were  itself  running  the 
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"If  you  find,  from  the  evidence,  that,  upon  the  train's  reach- 
ing the  depot  of  the  Augusta  and  Knoxville  railroad,  the 
authorities  of  that  road  put  a  man  upon  the  engine  with  di- 
rection to  point  out  the  grades  and  tight  places  in  the  curves, 
and  that  this  man  gave  directions  to  the  engineer  how  to  run, 
and  that  the  Augusta  and  Knoxville  collected  freight  for  this 
train,  then  for  all  legal  purposes  the  train  became  the  train  of 
the  Knoxville  railroad,  and  it  became  liable  for  all  damages 
caused  in  the  running  to  the  same  extent  as  if  itself  owned 
the  cars  and  engines. 

"If  you  believe,  from  the  evidence,  that  Mr.  Killian,  as  an 
employee  of  the  Port  Royal  railway,  was  sent  by  the  superin- 
tendent of  that  road,  together  with  the  other  employees  on  the 
train,  to  go  up  with  it,  and  upon  reaching  and  going  upon  the 
franchise  of  the  Knoxville  railroad,  Killian  continued  with 
the  other  employees  upon  the  train,  with  the  knowledge  or 
consent  of  the  authorities  of  the  Knoxville  railroad,  then  he 
was  rightfully  upon  the  train;  and  if,  while  so  upon  the  train, 
he  was  injured  without  fault  or  negligence  upon  his  part,  and 
could  not,  by  the  exercise  of  ordinary  care,  have  avoided  the 
consequences  to  himself,  then  the  plaintiff  is  entitled  to  re- 
cover from  the  defendant  such  damages  as  the  evidence  shows 
he  has  sustained,  unless  the  evidence  shows  to  you  that  defend- 
ant's agents  had  exercised  all  ordinary  and  reasonable  care  and 
diligence  to  have  avoided  the  injury. 

"If  the  company  permitted  the  cars  of  the  Port  Royal  Rail- 
way Company  to  enter  upon  its  franchise  and  charge  freights 
for  the  use  thereof,  then  it  was  liable  for  any  acts  of  negli- 
gence in  the  running  of  the  same,  and  for  injuries  caused 
while  operating  the  cars,  in  the  same  manner  as  if  the  cars 
had  belonged  to  the  company." 

The  plaintiff  also  took  certain  exceptions,  which,  in  the 
opinion,  are  styled  her  cross-bill  of  exceptions.  The  first  of 
these  was  to  the  action  of  the  court  in  striking  from  the  plain- 
tiff's declaration  the  words,  "and  their  minor  child,  about 
twelve  years  old,"  and  the  words  "  depriving  your  petitioner  of 
the  society,  company,  and  companionship  of  her  husband," 
and  the  words,  "has  been  deprived  of  the  society,  company, 
and  com  pardon  ship  of  her  husband,  causing  her  great  mental 
pain  and  suffering,  and  leaving  their  infant  child  about  twelve 
years  old  fatherless."  It  was  claimed  that  the  motion  to 
strike  out  these  words  came  too  late,  because  not  made  until 
after  two  previous  trials  of  the  cause,  and  that  the  words  so 
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stricken  out  were  relevant  and  proper.  The  second  cross- 
exception  was  to  the  action  of  the  court  in  admitting  a  second 
set  of  cross-interrogatories  to  be  taken  by  the  defendant,  and 
called  additional  interrogatories.  The  cross-interrogatories 
were  proposed  to  the  witness  L.  Frank  Radford;  and  it  was 
claimed  that  the  defendant,  before  the  examination  in  chief 
took  place,  had  full  knowledge  of  the  facts  inquired  about. 
Plaintiff  also  claimed  that  by  taking  out  the  second  commis- 
sion the  defendant  had  made  Radford  his  own  witness.  The 
third  cross-exception  was  because  the  court  allowed  Hayes,  a 
witness  for  defendant,  after  stating  on  cross-examination  the 
necessary  expense  of  plaintiff's  husband,  to  answer  questions 
concerning  his  other  expenses,  his  habits  of  spending  money, 
his  sociability,  liberality,  and  the  like.  The  plaintiff  also  ex- 
cepted to  the  refusal  of  the  court  to  give  the  following  instruc- 
tions asked  for  by  her:  — 

"A  railroad  in  Georgia  is  liable  for  all  the  injuries  occurring 
to  employees  upon  its  cars,  except  that  when  an  employee  is 
hurt,  and  the  injury  occurs  in  connection  with  the  business  he 
is  performing,  or  which  his  duties  require  him  to  perform,  he 
must  first  show  himself  without  fault  or  negligence;  and  the 
law  thereupon  presumes  the  company  is  at  fault,  and  it  will 
be  liable,  unless  it  shows  that  its  agents  have  exercised  all 
ordinary  and  reasonable  care  and  diligence  to  avoid  the 
injury. 

"When  an  injury  occurs,  and  the  evidence  does  not  show 
that  it  occurred  in  connection  with  the  business  about  which 
the  person  injured  was  employed,  and  he  shows  he  was  not  in 
fault,  then  the  mere  fact  of  the  injury  raises  the  presumption 
that  it  occurred  from  negligence  of  the  road,  and  the  road  is 
liable,  unless  it  shows  that  its  agents  have  exercised  all  ordi- 
nary and  reasonable  care  and  diligence,  or  that  the  person 
injured  consented  to  it  or  caused  it  by  his  own  negligence,  or 
could  have  prevented  the  injury  to  himself  by  the  exercise  of 
ordinary  care";  and  to  the  giving  of  the  following  instructions 
at  the  request  of  the  defendant:  — 

(a)  "In  a  case  where  there  is  no  call  of  duty  or  necessity, 
and  there  is  a  choice  on  a  railroad  train  between  positions  of 
relative  safety,  it  is  presumed  that  a  prudent  man  will  choose 
the  one  of  greater  safety;  and  if  one  having  this  choice  oc- 
cupies the  position  of  less  safety,  the  presumption  is  that  he 
has  not  exercised  the  ordinary  care  enjoined  upon  him  by 
law.     And  if,  while  occupying  this  position  of  less  safety,  he 
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is  injured  by  the  negligence  of  the  railroad  company,  and 
would  not  have  been  injured  if  he  had  occupied  a  position  of 
greater  safety,  he  cannot  recover  damages  for  this  negli- 
gence." 

(b)  "To  apply  this  proposition  to  the  case  on  trial:  If  you 
find  that  Mr.  Killian  was  an  intelligent  and  responsible  man, 
and  there  was  no  call  of  duty  or  necessity  upon  him  to  occupy 
the  position  on  the  train  from  which  he  was  thrown  and  killed; 
and  if  you  find  that  this  position  of  standing  at  the  front  of 
the  first  car  of  a  train  of  flat-cars  loaded  with  wood,  and  pro- 
pelled from  behind,  was  a  position  of  less  safety,  and  that  he, 
having  a  choice  of  positions,  chose  this  position  of  less  safety, 
then  the  presumption  arises  that  he  did  not  act  as  a  prudent 
man  would  have  acted  in  the  same  circumstances,  and  he  was 
wanting  in  ordinary  care  for  his  safety,  which  was  enjoined 
upon  him  by  law.  Now,  if  you  further  find  that  he  would  not 
have  been  injured  if  he  had  chosen  a  position  of  greater  safety, 
it  becomes  a  case  where  the  exercise  of  ordinary  care  on  his 
part  would  have  avoided  the  consequences  to  himself  of  any 
negligence  on  the  part  of  defendant." 

(c)  "If  you  find  that  the  position  Mr.  Killian  occupied  was 
wanting  of  ordinary  care  for  his  own  safety,  it  is  in  no  manner 
excused  or  palliated  by  the  fact  that  others  at  the  same  time 
were  occupying  the  same  or  like  positions.  Ordinary  care  is 
enjoined  by  law  upon  every  responsible  being,  and  the  want 
of  its  exercise  by  others  is  an  example  to  be  avoided,  not  fol- 
lowed. The  fault  of  one  man  is  not  excused  by  the  like  fault 
of  others,  no  matter  how  numerous  the  latter  may  be." 

(d)  ''In  determining  whether  Mr.  Killian  was  wanting  in 
ordinary  care  for  his  safety,  you  will  not  be  controlled  by  the 
fact  that  he  was  a  railroad  man,  and  justified  in  laying  aside 
ordinary  precautions.  The  danger  inherent  to  the  running  of 
railroad  trains  is  not  less  towards  a  railroad  man  than  others. 
A  position  of  danger  is  none  the  less  so  because  occupied  by 
railroad  men.  Every  man  is  bound  to  perform  his  duty;  and 
if  duty  calls  a  railroad  man  to  a  position  of  danger,  of  course 
it  cannot  be  called  a  want  of  care  on  his  part  to  assume  it; 
but  when  duty  does  not  require  it  of  him,  a  railroad  man  is 
just  as  much  bound  to  take  a  safer  position  and  avoid  a  posi- 
tion of  danger  on  a  railroad  train  as  any  one  else." 

(e)  "  Mrs.  Killian  cannot  recover  for  negligence  of  the  de- 
fendant railroad  if  her  husband  lias  not  exercised  every  pre- 
caution  and   used   every  diligence    touching   his   safety  that 
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caution  and  prudence  would  dictate  to  a  sagacious  man.  And 
further,  his  being  an  experienced,  intelligent  railroad  man,  so 
far  from  excusing  him  from  taking  precaution  for  his  safety, 
should  teach,  prompt,  and  dictate  those  precautions  to  him. 
His  experience  and  intelligence  should  be  used  to  protect  him 
from  injury,  not  to  excuse  him  from  fault." 

/.  S.  &  W.  T.  Davidson,  for  the  plaintiff. 

Joseph  Ganahl,  and  Joseph  B.  Cumming,  for  the  defendant. 

Simmons,  J.  Catherine  E.  Killian  brought  suit  against  the 
Augusta  and  Knoxville  Railroad  Company  for  damages.  She 
alleged  that  her  husband,  John  H.  Killian,  was  an  employee 
of  the  defendant,  and  while  engaged  in  the  performance  of  his 
duties  as  such,  without  any  fault  or  negligence  on  his  part,  and 
by  the  fault  and  negligence  of  the  defendant,  was  thrown  from  a 
train  of  cars  and  run  over  and  killed.  She  alleged  that  the  fault 
and  negligence  of  the  railroad  company  consisted  in  the  viola- 
tion of  the  ordinance  of  the  city  of  Augusta  which  prohibits  the 
running  of  railroad  cars  through  its  streets  at  a  greater  rate 
of  speed  than  five  miles  per  hour;  in  the  cars  being  so  run 
through  the  streets  of  said  city  upon  a  defective  curve,  which 
was  not  the  standard  gauge  by  from  half  an  inch  to  an  inch 
and  a  half;  in  said  curve  not  being  properly  elevated  and 
lined  up  by  from  two  to  five  inches;  in  allowing  dirt,  mud,  etc., 
to  accumulate  in  said  curve,  and  not  keeping  the  curve  clear 
and  cleaned  out;  and  in  not  keeping  a  guard-rail  on  the  lower 
side  of  said  curve  to  prevent  the  wheel  from  mounting  and 
running  off  on  the  upper  side  of  said  curve;  and  that  by  rea- 
son of  this  illegal  running  and  these  defects  in  the  track  of 
said  company,  the  car  upon  which  the  plaintiff's  husband  was 
riding  was  thrown  from  the  track,  and  he  was  killed. 

The  defendant  filed  a  plea  of  the  general  issue,  and  other 
special  pleas  which  appear  in  the  record.  Upon  the  trial  of 
the  case,  the  jury  returned  a  verdict  for  the  plaintiff.  The  de- 
fendant made  a  motion  for  a  new  trial  upon  the  grounds  set 
out  in  said  motion,  which  was  overruled  by  the  court,  and  the 
defendant  excepted  and  assigns  the  same  as  error.  The  plain- 
tiff also  filed  a  cross-bill  of  exceptions,  alleging  errors  in  the 
rulings  of  the  court  during  the  progress  of  the  trial,  and  on 
certain  charges  of  the  court  which  are  set  out  in  the  cross-bill 
of  exceptions,  and  which  will  be  referred  to  farther  on  in  this 
opinion. 

It  appears  from  the  record  that  the  Augusta  and  Knoxville 
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Railroad  Company  had  only  completed  its  track  a  short  dis- 
tance, to  wit,  from  their  depot  in  the  city  of  Augusta  to  the 
Sihley  mills;  that  they  had  not  commenced  doing  a  general 
business;  that  they  had  no  rolling  stock  of  their  own,  but 
sometimes  would  hire  engines  and  cars  to  transport  freight 
from  their  depot  in  the  city  to  said  Sibley  mills.  It  appears 
further,  from  the  record,  that  Mr.  Fisher,  a  wood-dealer  in  the 
city  of  Augusta,  had  engaged  a  train  of  the  Port  Royal  and 
Augusta  railroad  (running  from  Port  Royal,  South  Carolina,  to 
Augusta),  and  had  it  loaded  with  wood  or  slabs  in  the  state  of 
South  Carolina,  and  transported  to  the  city  of  Augusta  over 
said  Port  Royal  and  Augusta  railroad.  This  load  of  wood  or 
slabs  had  been  sold  or  engaged  by  him  to  the  Sibley  mills. 
Wishing  to  avoid  the  expense  of  unloading  from  one  train  and 
loading  upon  another  after  the  train  arrived  at  the  depot  of 
the  Port  Royal  and  Augusta  railroad  in  the  city  of  Augusta, 
Fisher  obtained  the  permission  of  Mr.  Fleming,  the  superin- 
tendent of  the  Port  Royal  and  Augusta  Railroad  Company, 
for  the  train  to  proceed  from  the  depot  of  the  latter  on  the 
track  of  the  Georgia  Railroad  Company,  and  thence  over  the 
Augusta  and  Summerville  railroad,  which  connected  with 
the  Augusta  and  Knoxville  railroad,  and  to  proceed  along 
the  track  of  the  latter  road  to  the  Sibley  mills.  The  train 
consisted  of  eight  fiat-cars  loaded  with  wood,  pushed  forward 
by  a  locomotive  from  behind,  and  manned  by  employees 
of  the  Port  Royal  and  Augusta  railroad.  John  H.  Killian, 
the  plaintiff's  husband,  was  by  direction  of  Mr.  Fleming, 
the  superintendent,  to  accompany  this  train  to  the  Sibley 
mills,  for  the  purpose  of  seeing  that  it  was  unloaded  promptly 
and  returned  to  the  Port  Royal  and  Augusta  railroad.  When 
the  train  arrived  at  the  depot  of  the  Augusta  and  Knoxville 
railroad,  an  arrangement  was  made  with  Mr.  Twiggs,  the 
superintendent  of  the  latter  road,  for  it  to  proceed  to  Sibley 
mills.  Twiggs,  the  superintendent,  ordered  one  Steve  Burton 
to  go  upon  the  engine  and  act  as  a  pilot,  and  inform  the 
engineer  of  the  curves  and  '"tight  places"  in  the  track. 
Twiggs,  together  with  Killian  and  two  others,  mounted  the 
front  Mat-car,  and  Twiggs  gave  the  signal  to  start.  The  train 
proceeded  from  the  depot  of  the  Augusta  and  Knoxville  rail- 
road toward  the  Sibley  mills,  and  when  about  to  reach  the 
curve  of  the  road  on  Greene  Street,  Burton  told  the  engineer 
to  put  on  more  steam  or  he  would  be  stalled  at  the  curve.  The 
engineer  did  put  on  steam,  and  the  front  wheels  of  the  front 
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car  ran  off  on  or  about  the  crossing  where  the  curve  was 
situated.  Killian  and  others  were  standing  on  top  of  the 
wood,  and  when  the  front  wheels  left  the  track,  the  standards 
which  held  the  wood  were  broken,  and  the  wood  fell,  precipi- 
tating Killian  under  the  wheels  of  the  car,  which  ran  over  hitn 
and  killed  him.  Twiggs  and  the  others  escaped  injury. 
These  are  the  main  facts  in  the  case,  as  disclosed  by  the 
record. 

1.  Under  the  view  which  we  take  of  this  case,  it  is  unneces- 
sary for  us  to  pass  upon  each  and  all  of  the  assignments  of 
error  set  out  in  the  motion  for  a  new  trial.  It  occurs  to  us 
that  the  case  was  submitted  to  the  jury  by  the  court  on  a 
wrong  theory.  The  court  seemed  to  think  that  this  case  was 
governed  by  the  ruling  in  the  case  of  Macon  etc.  R.  R.  Co.  v. 
Mayes,  49  Ga.  355;  15  Am.  Rep.  678.  We  do  not  think  that 
the  principle  ruled  in  that  case  is  applicable  to  this  case,  ac- 
cording to  the  facts  disclosed  by  the  record.  In  this  case,  the 
train,  with  all  the  employees  necessary  to  manage  it,  belonged 
to  the  Port  Royal  and  Augusta  railroad;  and  we  think  that 
the  only  duty  or  obligation  owed  by  the  Augusta  and  Knox- 
ville  railroad  to  these  employees  was  to  have  a  reasonably 
safe  track  over  which  their  cars  were  to  be  transported.  In 
the  case  in  49  Georgia,  Mayes  was  acting  fireman  on  a  train 
of  the  Macon  and  Augusta  Railroad  Company,  and  was  in- 
jured by  that  train's  coming  in  collision  with  the  Georgia 
railroad  train,  which  the  Macon  and  Augusta  Railroad  Com- 
pany had  allowed  to  come  upon  their  track.  In  that  case,  it 
was  not  ruled  that  if  any  of  the  employees  of  the  Georgia 
railroad  had  been  injured,  the  Macon  and  Augusta  railroad 
would  have  been  liable;  but  it  was  ruled  that  the  Macon  and 
Augusta  railroad  was  liable  to  third  persons  and  to  the  public 
for  allowing  this  Georgia  railroad  train  to  come  upon  its  fran- 
chise. If  Killian  had  been  in  the  employment  of  the  Augusta 
and  Knoxville  railroad,  or  if  he  had  been  a  citizen  not  con- 
nected with  either  of  the  roads,  and  had  been  injured  by  the 
running  of  this  train  belonging  to  the  Port  Royal  and  Augusta 
railroad,  the  Augusta  and  Knoxville  railroad  would  have 
been  liable,  under  the  ruling  in  49  Georgia.  But  as  be  was 
an  employee  of  the  Port  Royal  and  Augusta  railroad,  whose 
train  had  been  sent  upon  the  track  of  the  Augusta  and  Knox- 
ville railroad  for  the  purpose  of  delivering  its  freight,  we  do 
not  think  that  the  latter  road  is  liable  to  him  for  any  injury, 
unless  it  was  caused   by  the  defective  track,  or  some  negli- 
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gence  on  the  part  of  the  servants  of  the  Augusta  and  Knox- 
ville  railroad.  If  a  person  brings  his  own  car  to  be  transported 
by  a  railroad  company,  that  company  would  certainly  not  be 
liable  to  him  for  any  damages  occasioned  by  a  defect  in  the 
car  itself;  but  as  to  third  persons,  persons  not  belonging  to 
that  particular  car,  the  company  would  be  liable. 

As  this  case  is  to  be  sent  back  for  a  new  trial,  we  will  decide 
the  law  applicable  to  the  case  disclosed  by  the  record,  so  that 
the  court  may  submit  the  same  to  the  jury  in  accordance 
with  the  views  we  entertain  of  the  law  under  the  facts  now 
before  us. 

We  hold,  under  the, facts  disclosed  by  the  record,  that  Kil- 
lian  was  not  an  employee  of  the  Augusta  and  Knoxville  rail- 
road; and  therefore  the  charges  of  the  court  as  to  whether 
Killian  was  free  from  fault  and  negligence  as  an  employee  of 
the  Augusta  and  Knoxville  railroad,  and  the  latter  in  fault, 
were  not  applicable  to  the  case. 

2.  We  hold  that  he  was  an  employee  of  the  Port  Royal  and 
Augusta  Railroad  Company,  and  that  the  only  obligation  the 
Augusta  and  Knoxville  railroad  was  under  as  to  him  was  to 
furnish  him  a  safe  track  on  which  his  train  might  be  safely 
run.  And  if  the  Augusta  and  Knoxville  Railroad  Company 
failed  to  do  this,  and  he  was  injured  solely  by  the  defect  in 
the  defendant's  track,  the  plaintiff  would  be  entitled  to  recover 
in  this  suit. 

3.  We  hold  that  if  the  injury  to  Killian  was  occasioned 
solely  by  a  defect  in  the  trucks  of  the  car  belonging  to  the 
Port  Royal  and  Augusta  railroad,  the  plaintiff  would  not  be 
entitled  to  recover. 

4.  We  hold  that  if  the  injury  was  caused  both  by  a  defect 
in  the  track  and  a  defect  in  the  trucks,  then  the  plaintiff  would 
be  entitled  to  recover  in  the  proportion  the  defect  in  the  track, 
as  compared  to  the  defect  in  the  trucks,  contributed  to  the 
injury. 

5.  The  Augusta  and  Knoxville  railroad,  as  to  the  safety  of 
its  track,  was  liable  to  Killian  as  a  passenger;  and  if  the  in- 
jury was  caused  solely  by  a  defect  in  the  track,  and  he  was 
not  negligent,  or  could  not  have  avoided  the  injury  by  the  ex- 
ercise of  ordinary  care  and  diligence,  the  plaintiff  would  be 
entitled  to  recover  the  amount  of  damages  she  has  sustained. 
If  he  was  negligent,  but  could  not  have  avoided  the  injury 
caused  by  the  defendant's  negligence  by  the  exercise  of  ordi- 
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nary  care,  then  the  damages  should  be  diminished  as  in  cases 
of  contributory  negligence. 

6.  The  defend. mt  in  error  in  this  case  filed  a  cross-bill  of 
exceptions  on  various  grounds  set  out  therein,  and  as  the  case 
is  to  be  sent  back  for  a  new  trial,  it  becomes  our  duty  to  pass 
upon  them. 

There  was  no  error  in  striking  from  the  plaintiff's  declara- 
tion the  words  set  out  in  the  cross-bill  of  exceptions.  They 
were  totally  irrelevant  to  the  case;  no  evidence  could  have 
been  introduced  to  sustain  them,  and  they  ought  not  to  have 
been  in  the  declaration.  There  was  no  error  in  ruling  out  the 
testimony  of  Mrs.  Killian  going  to  sustain  the  allegations 
stricken  from  the  declaration. 

7.  There  was  no  error  in  allowing  a  second  set  of  cross-in- 
terrogatories sued  out  by  the  defendants  for  L.  Frank  Radford 
in  this  case.  While  it  was  true  that  the  defendants  had  crossed 
the  original  set  of  interrogatories  sued  out  for  Radford  by  the 
plaintiff,  yet  after  they  were  executed  and  returned  to  the 
court,  the  defendant,  wishing  to  propound  additional  cross-in- 
terrogatories, had.  in  our  opinion,  a  right  to  sue  out  additional 
cross-interrogatories  to  lay  the  ground  for  an  impeachment  of 
said  Radford,  and  did  not  thereby  make  him  its  witness. 

8.  The  question  as  to  whether  one  of  the  commissioners 
taking  the  interrogatories  was  attorney  for  the  defendant  in 
this  case  was  submitted  to  the  court,  and  he  having  deter- 
mined, from  the  evidence  before  him,  that  he  was  not  an 
attorney,  and  the  evidence  sustaining  his  finding,  we  do  not 
interfere  therewith. 

9.  We  see  no  error  in  allowing  the  answers  to  the  questions 
propounded  to  John  M.  Hayes  as  to  the  personal  expenses  of 
Killian.  We  do  not  think  that  the  rule  as  heretofore  existing 
in  this  state  limited  personal  expenses  of  the  deceased  to  be 
deducted  from  the  recovery  simply  to  his  food  and  clothing; 
but  that  the  personal  habits  of  the  deceased,  his  station  in  life, 
his  means,  and  his  manner  of  living,  might  be  proved  for  the 
consideration  of  the  jury,  and  they  be  allowed  to  deduct  what 
they  might  consider  from  the  testimony  to  be  his  reasonable 
personal  expenses,  taking  all  these  things  into  consideration. 

10.  As  will  be  seen  from  our  views  in  the  former  part  of  this 
opinion,  there  was  no  error  in  the  court's  refusing  to  give  in 
charge  the  requests  to  charge  of  the  plaintiff  in  error  in  the 
•cross-bill  of  exceptions. 

11.  We  think  the  court  erred  in  giving  in  charge  the  re- 
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quests  of  the  defendant  in  the  court  below,  as  set  out  in  the 
cross-bill  of  exceptions,  and  marked  A,  B,  C,  D,  and  E.  The 
question  of  what  is  ordinary  care  and  what  is  negligence  is 
one  exclusively  for  the  jury,  and  the  court  in  this  charge  takes 
this  question  from  their  consideration.  In  the  case  of  Rich- 
mond and  Danville  R.  R.  Co.  v.  Howard,  79  Ga.  44,  Bleckley, 
C.  J.,  in  rendering  the  opinion,  says:  "The  court  cannot  in- 
struct the  jury  what  a  prudent  man  would  do;  for,  in  legal 
contemplation,  the  jury  knew  it  better  than  the  court.  If  in- 
structions on  that  subject  had  to  be  given,  the  jury  would  be 
the  instructors  and  the  court  the  instructed;  that  is,  the  jury 
would  charge  the  judge  on  that  part  of  the  case,  rather  than 
receive  a  charge  from  him.  It  is  not  for  the  court  to  teach 
the  jury  the  ways  of  the  prudent  man,  but  to  warn  them  of  the 
duty  on  the  part  of  all  others  to  make  their  ways  like  his. 
The  court  cannot  point  out  to  the  jury  specifically  the  ways  of 
the  prudent;  the  law  supposing  those  ways  better  known  to 
the  jury  than  to  the  judge." 

The  other  exceptions  in  this  cross-bill  are  covered  by  the 
rulings  in  the  former  part  of  this  opinion. 

Judgment  reversed  upon  the  original  and  cross  bill  of  ex- 
ceptions. 


Negligence.  —  When  a  question  of  law  for  the  court,  and  when  aquestion 
of  fact  for  the  jury:  Baltimore  etc.  R.  R.  Co.  v.  Kane,  69  Md.  11;  9  Am.  St. 
Rep.  387,  and  note  398;  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am. 
St.  Hep.  804,  and  note  813;  City  Wy'Co.  v.  Lee,  50  N.  J.  L.  435;  7  Am.  St. 
Rep.  798,  and  note  801,  802;  Cincinnati  etc.  R.  R.  Co.  v.  Mc Mullen,  117  Ind.  439; 
10  Am.  St.  Rep.  67,  and  note;  Parson*  v.  New  York  Cent.  etc.  R.  R.  Co.,  113 
N.  Y.  355;  10  Am.  St.  Rep.  450,  and  note;  East  Line  etc.  R'y  Co.  v.  Scott,  71 
Tex.  703;  10  Am.  St.  Rep.  804,  and  note;  Chicago  etc.  R'y  Co.  v.  Robinson, 
127  111.  9;  ante,  p.  87,  and  note;  Village  of  J.  v.  Chapman,  127  111.  438;  ante, 
p.  136,  and  note;  Bennett  v.  Hazen,  66  Mich.  657;  Columbus  etc.  R'y  Co.  v. 
Bradford,  86  Ala.  574. 

Measure  of  Damages  for  Death  or  Personal  Injuries:  See  Columbus 
etc.  R'y  Co.  v.  Bridges,  86  Ala.  448;  ante,  p.  58,  and  note;  Riclimond  etc.  R. 
R.  Co.  v.  Normenl,  84  Va.  167;  10  Am.  St.  Rep.  827,  and  note. 

Two  Railway  Companies  Using  Same  Track  —  Respective  Liability: 
Compare  Georgia  R.  R.  etc.  Co.  v.  Friddell,  79  Ga.  489,  post,  p.  444. 
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Terry  v.  Rodahan. 

[79  Georgia,  278.] 

Power  to  Convey  —  How  may  be  Exercised.  —  Conveyance  in  form 
proper  and  sufficient  to  transfer  the  grantor's  title,  if  any  he  had,  will, 
in  the  event  of  his  having  no  title,  be  regarded  as  in  execution  of  a 
power  of  sale  vested  in  him  as  the  executor  of  his  deceased  wife's  estate 
and  trustee  of  their  children. 

Intention  to  Execute  a  Power  Sufficiently  Appears,  —  1.  When  there 
is  so;ne  reference  to  the  power  in  the  instrument  of  execution;  2.  Where 
there  is  a  reference  to  the  property  which  n  the  subject-matter  on 
which  the  execution  of  the  power  is  to  operate;  3.  Where  the  instru- 
ment of  execution  can  have  no  operation  unless  in  execution  of  the 
power. 

Conveyance  may  Operate  as  an  Execution  of  a  Power,  though  the 
grantor  supposed  himself  to  be  the  owner  of  the  property,  and  the  con- 
veyance to  be  a  transfer  of  his  title. 

Instructions  —  Question  for  Jury.  —  In  an  action  of  ejectment,  where 
the  defendant  claims  under  a  conveyance  alleged  to  have  been  executed 
and  then  lost,  it  is  error  for  the  court  to  take  from  the  jury  the  question 
whether  such  deed  was  executed  or  not,  or  to  instruct  them  that  if  they 
believe  that  defendant  bought  the  land,  paid  for  it,  and  went  into  pos- 
session under  his  purchase,  he  got  the  legal  title,  whether  a  deed  was 
made  or  not. 

Execution  of  Power  of  Sale  —  Absence  of  Conveyance.  — Sale  of  land 
by  a  person  in  his  individual  capacity,  attended  by  payment  of  the  pur- 
chase-money and  entry  into  possession  by  the  purchaser,  but  not  fol- 
lowed by  any  conveyance,  cannot  be  regarded  as  a  valid  execution  of  a 
power  of  sale  lodged  in  the  vendor  as  executor  or  trustee,  where  it  is 
not  shown  that  the  proceeds  of  the  sale  were  applied  to  the  benefit  of 
the  cestuis  que  trust. 

Estoppel.  —  If  a  Deed  does  not  Operate  to  Pass  Title  when  It  is 
Made,  because  the  grantor  has  none,  and  he  afterwards  inherits  an  in- 
terest therein,  such  interest  will  pass  to  his  grantee  on  the  principle  of 
estoppel,  under  the  code  of  Georgia. 

Evidence.  — Admissions  of  an  Ancestor,  which  could  affect  him  were  he 
a  party,  are  receivable  in  evidence  against  his  heirs.  Hence,  in  an  action 
where  the  plaintiffs'  title  is  partly  as  heir  of  their  father,  a  letter  written 
by  him  tending  to  show  that  he  had  made  a  sale  and  conveyance  of  the 
property  to  the  defendant  is  competent  evidence  against  such  heirs. 

Party  as  Witness  against  Deceased  Person.  —  In  an  action  by  an  heir 
to  recover  possession  of  realty,  the  defendant  is  a  competent  witness  in 
his  own  favor,  notwithstanding  the  death  of  the  plaintiff's  ancestor, 
under  whom  both  parties  claim,  as  to  any  matters  except  such  as  trans- 
pired between  defendant  and  such  ancestor. 

Ejectment,  in  which  defendant  recovered  judgment.     The 
plaintiff  moved   for  a  new  trial.     The  third,  fourth,  and   fifth  # 
grounds  of  the  motion  were  based  upon  the  action  of  the  court 
admitting  in  evidence  an  envelope  addressed  to  ''John  Roda- 
han, McDonough,  Georgia,"  and  the  letter  contained  in  such 
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envelope,  dated  "Hawkensville,  December  20,  1869,"  and 
signed  "A.  T.  Burke."  The  sixth  ground  of  the  motion  for 
new  trial  was  because  tho  court  charged  the  jury,  that  if  they 
believed  that  A.  T.  Burke  was  trustee  or  executor,  and  while 
invested  with  power  as  such  he  made  a  deed  to  John  Roda- 
han  of  the  lardr  in  controversy,  then  the  law  presumes  that 
he  did  so  as  executor  or  trustee;  for  it  presumes  that  a  trus- 
tee or  executor,  when  dealing  with  the  property  which  he 
holds  as  such,  acts  in  accordance  with  the  powers  given  to 
him  as  trustee  or  executor.  The  ninth  ground  of  the  motion 
for  a  new  trial  was  to  the  action  of  the  court  in  saying,  in  its 
instructions  to  the  jury,  in  connection  with  the  charges  other- 
wise in  form  the  same,  as  the  charge  excepted  to  under  the 
sixth  ground,  that  "the  law  presumes  that  every  man  does 
his  duty."  The  plaintiffs'  eleventh  ground  of  exception  was, 
that  the  court  allowed  John  Rodahan  to  testify,  Burke,  the 
plaintiffs'  trustee,  then  being  dead. 

W.  J.  Albert,  for  the  plaintiffs  in  error. 

R.  L.  Richards,  G.  W.  Austin,  and  G.  W.  Bryan,  for  the  de- 
fendants in  error. 

Bleckley,  C.  J.  In  December,  1883,  Mrs.  Terry  brought 
ejectment  against  Rodahan  to  recover  about  forty  acres  of  land 
lying  within  and  adjacent  to  Carrollton,  together  with  mesne 
profits.  Several  demises  were  laid  in  the  declaration,  but 
only  her  own  had  any  essential  bearing  on  the  result.  Her 
mother  (Mrs.  Burke),  who  died  testate  in  October,  1862, 
owned  the  premises,  and  disposed  of  them  by  will.  The  will 
bore  date  September  7,  1862,  and  was  admitted  to  probate  in 
common  form,  and  recorded  in  January,  1863,  and  letters  tes- 
tamentary were  ordered  to  issue.  Her  children,  three  in 
number,  a  son  and  two  daughters,  were  the  objects  of  her 
bounty;  to  them  she  bequeathed  the  whole  of  her  estate,  in- 
cluding slaves,  choses  in  action,  and  other  personalty,  to- 
gether with  the  premises  involved  in  this  action.  The  third 
item  of  her  will  was  as  follows:  "  I  will  and  bequeath  to  my 
aforesaid  children  the  house  and  land  where  I  now  live,  con- 
sisting of  some  forty  acres,  more  or  less,  in  the  town  of  Car- 
rollton; to  have  and  to  hold  the  same  to  them  and  their  heirs 
forever  in  fee-simple." 

The  seventh  item  was  in  these  words:  "I  hereby  direct, 
request,  and  fully  empower  my  husband,  Archibald  T.  Burke, 
the  father  of  my  children,  to  take  charge  of  all  the  aforesaid 
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property  at  my  death,  and  manage  it  to  the  best  advantage 
for  my  dear  little  infant  children,  and  in  regard  to  said  prop- 
erty to  act  as  their  trustee,  after  settling  my  debts;  and  he  is 
fully  empowered,  either  in  the  capacity  of  trustee  or  executor, 
to  sell  any  of  the  above  property,  either  at  private  or  public 
sale,  should  he  deem  it  for  the  interest  of  said  children,  and 
vest  the  proceeds  of  the  sale  in  other  property,  or  put  the 
money  at  interest,  as  he  thinks  best,  he  being  clothed  with 
full  and  ample  power  to  manage  said  property  as  he  thinks 
for  the  best  interest  of  my  said  children.  And  as  my  said 
children  arrive  at  the  age  of  twenty-one  years,  or  in  case  the 
girls  should  marry,  I  direct  my  said  husband  to  give  each  one 
off  her  equal  share  of  the  property.  And  it  is  my  express 
wish  and  intention  that  in  no  case  shall  the  property  that  I 
have  hereby  given  my  daughters,  or  either  of  them,  be  subject 
to  any  debt  contracted  by  their  or  either  of  their  husbands, 
either  before  or  after  marriage,  but  should  be  for  the  mutual 
benefit  of  them  and  their  husbands  or  husband,  and  their 
children,  should  they  have  any.  And  the  little  property  that 
I  have  hereby  given  my  son,  I  direct  his  father,  when  he  be- 
comes of  age,  to  turn  it  over  to  him,  if  he  is  sober,  steady,  and 
industrious,  and  shows  a  disposition  to  take  care  of  it;  but 
should  he,  unfortunately,  be  wild  and  dissipated  and  a  spend- 
thrift, I  hereby  direct  his  father  to  withhold  from  him  the 
little  that  I  have  here  left,  until  such  time  as  he  becomes 
sober,  steady,  and  capable  of  taking  care  of  it." 

The  eighth  and  last  item  appointed  the  husband  sole  execu- 
tor. The  first  item  mentioned  a  debt  due  to  Mandeville  and 
Stewart  as  the  only  one  which  the  testator  owed,  directed  the 
executor  to  pay  it  with  as  little  delay  as  possible;  to  collect 
and  apply  certain  money  due  her  for  the  hire  of  negroes,  and 
should  the  same  not  be  sufficient  to  discharge  said  debt,  to 
"  hire  said  negroes,  or  such  numbers  of  them  as  he  thinks 
proper  for  the  purpose  of  discharging  said  debt,  unless  he 
should  meet  with  a  favorable  opportunity  to  sell  said  land." 

Of  the  three  children,  Mrs.  Terry,  the  plaintiff,  is  the  sole 
survivor,  her  sister  having  died  in  November,  1865,  aged  six 
years,  and  her  brother  in  October,  1867,  aged  ten  years.  Her 
father,  A.  T.  Burke,  the  executor  and  trustee,  died  in  January, 
1882.  The  plaintiff  was  born  in  April,  1856,  and  married  in 
April,  1874.  This  action  was  commenced  on  December  29, 
1883. 

The  defendant,  Rodahan,   pleaded   the   general  issue,  pre- 
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scription  by  seven  years'  adverse  possession  with  color  of  title, 
prescription  by  twenty  years'  adverse  possession,  also  the 
limitation  act  of  1869. 

At  the  trial  he  was  the  sole  witness  as  to  his  possession, 
though  the  premises  are  situate  a  part  within  and  the  residue 
just  ou side  of  a  populous  county  town.  His  possession  was 
exceedingly  sluggish  and  indolent;  of  the  remittent,  if  not  also 
of  the  intermittent,  type,  its  general  characteristic  being  ty- 
phoid. Such  as  it  was,  it  began  in  December,  1864,  but  Mr. 
Rodahan  did  not  pay  taxes  on  the  property  or  return  it  for 
taxation  until  1872,  his  reason  for  the  omission  being  that  a 
law  was  passed  just  after  the  war  exempting  wild  land  from 
taxes.  This  law  was  altogether  imaginary,  and  had  it  been 
real,  his  classification  of  improved  town  property  as  wild  land 
would  be  quite  novel  and  anomalous.  But  admitting  his 
classification  to  be  correct,  what  becomes  of  actual  adverse 
possession?  When  the  land  is  wild,  is  not  the  possession  also 
wild? 

1.  The  serious  part  of  the  defense,  however,  was  not  pre- 
scription, but  an  alleged  purchase  from  A.  T.  Burke  (the  ex- 
ecutor and  trustee),  and  a  conveyance  by  deed  from  him  to 
Rodahan;  the  contention  being  that  this  deed,  taken  in  con- 
nection with  Mrs.  Burke's  will,  passed  her  title  into  Rodahan 
and  divested  her  children,  the  plaintiff  included,  of  all  inter- 
est in  the  premises.  There  was  evidence  tending  to  prove 
the  purchase,  the  payment  of  the  price  (which  was  three 
thousand  five  hundred  dollars  in  confederate  money),  the 
existence  of  the  deed,  the  death  of  the  attesting  witnesses, 
the  contents  of  the  instrument,  its  loss,  that  it  was  never 
recorded,  etc.  If  made  at  all,  it  bore  date  in  November  or 
December,  1863,  purported  to  be  made,  signed,  sealed,  and 
delivered  by  A.  T.  Burke,  not  as  executor  or  trustee,  nor  by 
virtue  of  any  will  or  other  power,  but  simply  as  A.  T.  Burke, 
was  attested  by  two  witnesses,  one  of  whom  was  a  justice  of 
the  peace,  conveyed  the  premises  to  Rodahan  in  fee-simple, 
with  general  warranty  of  title,  and  acknowledged  the  payment 
of  three  thousand  five  hundred  dollars  as  consideration.  These 
particulars  are  taken  from  a  copy  in  the  record  (most  proba- 
bly dictated  by  Rodahan),  testified  to  by  him  as  correct  with- 
out explanation  of  how  the  copy  originated,  or  how  he  verified 
its  correctness  to  his  own  mind.  lie  also  testified  that  his 
possession  commenced  and  was  held  under  the  deed;  that 
,;  until  yesterday,"  he   never   heard  of  the   will,  or  knew  that 
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Burke  was  trustee,  and  that  he  paid  the  purchase-money  in 
full. 

Supposing  all  these  facts  established  as  to  purchase,  pay- 
ment, and  taking  a  conveyance,  did  the  deed  of  A.  T.  Burke, 
making  no  reference  to  the  power,  and  containing  no  allusion 
to  his  representative  character,  either  as  executor  or  trustee, 
operate  as  a  valid  execution  of  the  power  of  sale  conferred  by 
the  will?  It  is  manifest  from  the  record  that  though  Burke 
originally  bargained  with  Mandeville  and  Stewart  for  the 
property,  he  never  acquired  title  to  it  in  his  own  right,  but  that 
Mandeville  and  Stewart  conveyed  it  in  the  year  1859,  with  his 
consent,  to  Boggus,  as  trustee  for  Mrs.  Burke,  and  that  Mrs. 
Burke  was  the  sole  and  exclusive  owner  at  the  time  of  her 
death.  Her  will  was  probated  and  admitted  to  record  on 
Burke's  application  as  the  nominated  executor,  and  the  in- 
strument contains  a  distinct  reference  to  a  marriage  settle- 
ment conferring  upon  her  power  and  authority  to  dispose  of 
her  property.  Burke's  assent  to  the  will,  if  it  needed  his 
assent  to  render  it  valid,  was  thus  beyond  question.  His  pre- 
cise legal  relations  to  the  premises  in  dispute  at  the  time  he 
is  alleged  to  have  conveyed  to  Rodahan  was  that  of  executor 
to  his  wife's  will  and  trustee  for  the  children,  with  power  to 
sell  in  either  capacity,  at  public  or  private  sale,  and  with  no 
interest  whatever  in  the  property,  legal  or  equitable,  as  an  in- 
dividual. His  deed,  if  left  to  work  by  his  own  interest,  would 
not  work  at  all,  for  he  had  no  interest;  it  had  to  work  by  the 
power,  or  pass  nothing. 

Amongst  the  multitude  of  cases  touching  the  execution  of 
powers  without  recital  of  the  power  or  any  reference  to  its  ex- 
istence, comparatively  few  relate  to  sales  of  real  estate  by 
executors  or  trustees;  the  great  mass  of  them  deal  with  the 
power  of  appointment,  and  most  of  these  concern  appoint- 
ments by  will.  There  is,  however,  a  general  thread  of  prin- 
ciple which  runs  through  all  the  authorities,  and  a  general 
agreement  of  the  authorities  respecting  the  principle.  The 
principle  may  be  stated  thus:  An  instrument  which  will  serve 
to  execute  a  power,  and  which  purports  to  convey  the  specific 
realty  to  which  the  power  applies,  will  be  referred  to  an  in- 
terest, and  not  to  the  power,  if  the  maker  had  an  interest  on 
which  the  conveyance  could  attach;  but  if  he  had  no  such 
interest,  it  will  be  referred  to  the  power,  and  be  treated  as 
made  in  execution  thereof. 

''A  donee  of  a  power  may  execute  it  without  referring  to  it, 
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or  taking  the  slightest  notice  of  it,  provided  that  the  intention 
to  execute  it  appear. 

"Where  a  man  lias  a  power  to  limit  uses,  and  no  power  to 
convey  the  land,  if  he  convey  or  devise  the  land  generally, 
and  the  circumstances  required  to  the  execution  of  the  power 
as  to  subscription,  witnesses,  etc.,  are  observed,  the  convey- 
ance or  devise  shall  inure  as  a  limitation  of  the  use,  because 
otherwise  it  would  be  void. 

"And  as  a  general  disposition  of  the  very  property  will  amount 
to  an  execution  of  the  power,  so  where  there  are  several  powers 
in  one  person  over  different  estates,  a  like  disposition  of  them 
all  will  operate  as  an  execution  of  all  the  powers. 

"If  a  man  have  two  general  powers  over  the  same  estate, 
with  different  circumstances,  and  do  an  act  without  refer- 
ring to  the  powers  which  may  be  valid  as  an  exercise  of  one 
of  them,  it  will  be  deemed  an  execution  of  that  power  which 
will  support  the  disposition  ":   1  Sugden  on  Powers,  356,  357. 

"Where,  however,  the  power  is  not  referred  to,  the  property 
comprised  in  it  must  be  mentioned,  so  as  to  manifest  that  the 
disposition  was  intended  to  operate  over  it;  the  donee  must 
do  such  an  act  as  shows  that  he  has  in  view  the  thing  of 
which  he  had  a  power  to  dispose":  Id.  367. 

"Upon  these  distinctions  it  has  been  held  that,  where  other- 
wise part  of  the  disposition  would  be  void  and  the  words  re- 
main unsatisfied,  the  words,  if  specific  in  their  nature,  will 
apply  to  the  real  estate  in  the  power.  Therefore,  if  the  subject 
of  the  power  be  real  estate,  and  the  donee  make  a  general 
devise  of  all  his  real  and  personal  estate,  and  has  no  real 
estate,  the  estate  subject  to  his  appointment  will  pass,  for  the 
gift  as  to  the  real  estate  is  specific,  and  as  there  is  no  other 
subject  for  it  to  attach  upon,  it  must  refer  to  that  over  which 
the  testator  has  a  power":  Id.  377. 

"The  power  may  be  executed  without  reciting  it,  provided 
the  act  shows  that  the  donee  had  in  view  the   subject  of  the 

power The   general   rule   of  construction,   both   as   to 

deeds  and  wills,  is,  that  if  there  be  an  interest  and  power 
existing  together  in  the  same  person,  over  the  same  subject, 
and  an  act  be  done  without  a  particular  reference  to  the  power, 
it  will  be  applied  to  the  interest,  and  not  to  the  power.  If 
there  be  any  legal  interest  on  which  the  deed  can  attach,  it 
will  not  execute  a  power.  If  an  act  will  work  two  ways,  the 
one  by  an  interest,  and  the  oilier  by  a  power,  and  the  act  be 
indifferent,  the  law  will  attribute  it  to  the  interest,  and  not  to 
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the  authority;  for  fictio  cedit  veritati":  4  Kent's  Com.,  side 
pp.  234,  235. 

"The  donee  of  a  power  may  execute  it  without  expressly 
referring  to  it,  or  taking  any  notice  of  it,  provided  that  it  is 
apparent  from  the  whole  instrument  that  it  was  intended  as 
an  execution  of  the  power.  The  execution  of  the  power,  how- 
ever, must  show  that  it  was  intended  to  be  such  execution; 
for  if  it  is  uncertain  whether  the  act  was  intended  to  be  an 
execution  of  the  power,  it  will  not  be  construed  as  an  execu- 
tion. The  intention  to  execute  a  power  will  sufficiently  ap- 
pear, —  1.  When  there  is  some  reference  to  the  power  in  the 
instrument  of  execution;  2.  Where  there  is  a  reference  to  the 
property  which  is  the  subject-matter  on  which  execution  of 
the  power  is  to  operate;  and  3.  Where  the  instrument  of 
execution  wouM  have  no  operation,  but  would  be  utterly  in- 
sensible and  absurd,  if  it  was  not  the  execution  of  a  power. 
Thus  if  a  donee  of  a  power  to  sell  land  have  also  an  interest 
in  his  own  right  in  the  same  land,  his  deed  of  the  land,  mak- 
ing no  reference  to  the  power,  will  convey  his  own  interest; 
for  there  is  a  subject-matter  for  the  deed  to  operate  upon,  ex- 
cluding the  power,  and  therefore,  as  it  does  not  conclusively 
appear  that  the  deed  was  intended  to  be  an  execution  of  the 
power  as  well  as  a  conveyance  of  the  grantor's  interest  in  the 
land,  it  will  be  held  not  to  be  an  execution  of  the  power;  but 
if  the  grantor  has  no  interest  in  the  land,  his  deed  will  be 
insensible,  and  a  mere  absurdity,  if  not  intended  as  an  execu- 
tion of  the  power;  therefore,  it  will  be  held  to  be  an  execution 
of  the  power  if  it  refers  to  the  subject-matter  of  the  power,  or 
describes  the  land  over  which  his  power  extends.  It  will  be 
seen  that  this  last  conclusion  is  a  presumption  of  law;  this 
presumption  may  be  more  or  less  strong,  according  to  all  the 
circumstances  of  the  case  and  the  condition  of  the  property. 
If  all  the  words  of  a  deed  or  will  can  have  an  effect  given  to 
them,  and  an  operation  upon  property  or  rights,  without  being 
taken  as  the  execution  of  a  power,  they  will  not  be  an  execu- 
tion of  such  power.  If  a  man  has  several  powers,  and  refers 
to  some,  and  not  to  others,  the  execution  will  exclude  those 
not  referred  to.  From  these  propositions  it  may  be  seen  why 
a  conveyance  of  specific  property,  or  a  specific  devise  of  prop- 
erty, will  generally  operate  as  the  execution  of  a  power,  if  the 
grantor  or  testator  has  no  other  interest  in  the  property  but 
the  power,  although  he  makes  no  reference  to  the  owner  in  his 
deed  or  will":  2  Perry  on  Trusts,  sec.  511  c;  Blagtje  v.  Miles, 
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1  Story,  427;  Carver  v.  Jackson,  4  Pet.  97,  98;  Carver  v.  Mor- 
ris, 6  Id.  619;  Hamilton  v.  Crosby,  32  Conn.  342;  Bolton  v. 
Jacks,  6  Rob.  (N.  Y.)  168,  228;  Coryell  v.  Danton,  7  Pa.  St. 
530;  Pease  v.  Pilot  Knob,  49  Mo.  124;  Wether  ill  v.  Wetherill, 
18  Pa.  St.  265;  AT^/er  v.  Schwartz,  47  Id.  503;  Bingham's 
Appeal,  64  Id.  345;  Drusadow  v.  WtWe,  63  Id.  170;  White  v. 
/ficito,  43  Barb.  64;  33  N.  Y.  383;  Crabb  on  Real  Property,  sees. 
1994,  2037,  2039. 

In  Doe  v.  Sturges,  7  Taunt.  217,  one  of  three  executors  was 
devisee  for  life,  with  power  to  lease  the  premises  for  not  ex- 
ceeding twenty-one  years,  and  a  like  power,  exercisable  after 
his  death,  was  granted  to  the  surviving  executor.  The  tenant 
for  life  entered  and  made  a  lease  for  forty-two  years,  reserving 
rent  to  himself.  This  lease,  though  made  by  him  in  his  own 
name,  and  not  as  executor,  was  held  to  take  effect  for  its  full 
term  out  of  his  legal  interest  as  executor,  his  mere  entry  and 
thereafter  making  a  lease  inconsistent  alike  with  his  estate  as 
tenant  for  life  and  his  duty  as  executor  not  being  evidence 
even  of  his  own  assent  to  the  legacy,  which  assent  was  neces- 
sary to  clothe  him  with  the  right  to  lease  in  his  character  of 
tenant  for  life.  In  other  words,  not  having  at  the  time  of 
granting  the  lease  any  right  to  grant  it  as  an  individual,  he 
was  held  to  have  granted  it  as  executor,  though  he  did  not,  in 
executing  the  lease,  profess  to  act  in  that  capacity.  The  opin- 
ion of  the  court  was  delivered  by  Chief  Justice  Gibbs. 

In  Allison  v.  Kurtz,  2  Watts,  185,  a  testator  directed  that  all 
his  lands  be  sold  by  his  executor,  and  that  the  proceeds,  over 
and  above  certain  pecuniary  legacies  to  his  daughters,  be 
divided  amongst  his  sons,  one  of  whom,  Robert  by  name,  qual- 
ified as  executor  of  the  will.  The  executor  did  not  sell,  but 
the  sons,  regarding  the  lands  as  their  own,  divided  them  by 
metes  and  bounds,  and  interchanged  warranty  deeds  of  bar- 
gain and  sale  amongst  themselves  so  as  to  give  effect  to  their 
scheme  of  voluntary  partition.  The  deeds  referred  to  the 
father's  will,  but  described  it  as  bequeathing  the  lands  directly 
to  the  sons.  Richard,  the  executor,  participated  in  this  trans- 
action, but  only  as  an  individual,  not  as  executor,  executing 
deeds,  as  did  the  rest,  in  his  private  and  personal  capacity. 
A  parcel  of  land  thus  conveyed  to  one  of  his  brothers  was  sold 
by  the  latter  on  the  same  day,  and  afterwards  passed  into  the 
hands  of  Kurtz,  who  was  a  purchaser  for  value.  Richard,  as 
trustee  for  his  sisters,  whose  pecuniary  portions  had  not  been 
paid,  brought  ejectment  against  Kurtz,  and  sought  to  recover, 
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notwithstanding  his  own  deed  under  which  Kurtz  claimed. 
The  court,  holding  that  no  title  to  the  lands  passed  under  the 
will  to  the  testator's  sons,  but  that  Richard,  as  executor,  by 
virtue  of  a  statute  of  Pennsylvania,  took  the  whole  title,  nev- 
ertheless decided  that  the  deed  of  Richard  operated  upon  the 
premises  in  dispute  by  reason  of  the  power  of  sale  conferred 
by  the  will,  and  was  a  good  execution  of  that  power.  In  de- 
livering the  opinion,  the  court,  by  Sergeant,  J.,  said:  "Here 
was  a  design  to  convey  the  estate,  manifested  by  a  sufficient 
deed  of  bargain  and  sale.  The  parties  supposed  it  was  valid 
as  a  conveyance  of  interest,  and  the  deed  did  not  recite  or  re- 
fer to  the  power  of  Richard  under  the  will.  The  fact  turns  out 
to  be  that  no  interest  existed.  The  deed  then  derives  validity 
from  the  power  which  the  grantor,  Richard,  clearly  had  under 
the  will;  because  the  estate  can  pass  in  no  other  way.  It  was 
at  best  only  a  mistake  as  to  the  form  of  the  conveyance;  and 
though  the  power  is  not  referred  to,  the  vendee  has  the  right, 
under  established  legal  principles,  to  consider  it  as  a  muniment 
of  title,  and  to  resort  to  it  for  support  when  the  supposed 
foundation  of  his  title  proves  insufficient."  This  case  clearly 
rules  that  an  executor,  having  title  as  such,  but  no  title  as  an 
individual,  may  pass  title  by  his  warranty  deed  made  as  an 
individual,  the  will  giving  him  power  to  sell  as  executor.  In 
order  to  uphold  the  alleged  deed  of  Burke  to  Rodahan  as  a 
conveyance  of  all  that  Burke  could  convey  in  his  character  of 
executor,  it  is  not  necessary  to  go  further  than  this  ease  leads, 
if  in  truth  Rodahan  purchased  of  Burke,  paid  value,  and  took 
his  deed. 

Much  is  said  in  the  books  of  an  intention  to  exercise  the 
power,  and  where  a  purchaser  for  value  is  not  concerned,  the 
absence  or  presence  of  such  intention  in  actual  consciousness, 
as  matter  of  fact,  may  be  the  general  test  of  efficacy.  But 
even  then  it  is  questionable  whether  a  certain  and  specified 
intention  to  dispose  of  the  identical  property  covered  by  the 
power,  though  no  thought  of  the  power  were  present  to  the 
mind,  is  not  the  only  intention  necessary  where  there  is  in  fact 
no  interest  apart  from  the  power.  Sugdcn  says:  "  If  the  in- 
tention to  pass  the  property  can  be  collected,  it  will  p;iss  under 
the  power,  although  the  donee  supposed  that  it  would  work  by 
force  of  his  interest.  There  is  no  conflict;  he  intends  the  prop- 
erty to  pass,  and  thinks  he  has  all  the  interest  in  it,  whereas 
he  really  has  only  a  power.  The  intention  governs,  and  the 
power  will  support  the  disposition":   1  Sugden  on  Powers,  421. 
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Every  purchaser  of  realty  for  value  takes  the  risk  of  his 
vendor  being  clothed  with  power  to  sell  at  the  time  of  the  sale, 
and  by  the  mode  of  sale  adopted;  but  he  is  not  bound  to  know 
from  whence  the  power  is  derived,  or  whether  it  springs  from 
ownership  or  by  delegation  in  trust.  It  is  enough  that  there 
be  authority  to  sell  and  convey,  when  and  how  the  Bale  is  made, 
and  the  conveyance  executed.  If  the  vendor  actually  sell  and 
convey,  his  intention  to  do  so  is  manifested,  and  whether  in 
his  own  mind  he  means  to  do  it  in  one  character  or  another, 
the  purchaser  need  not  know  nor  inquire,  provided  only  that 
the  sale  and  conveyance  be  such  as  the  vendor  has  a  legal 
right  to  make.  If  the  rules  of  law  applied  to  the  conveyance 
in  the  actual  circumstances  treat  it  as  sufficient  to  pass  the 
title,  it  will  have  that  effect.  Of  course  the  purchaser  could 
derive  no  title  through  any  breach  of  trust,  or  fraud,  on  the 
part  of  the  trustee,  of  which  he  had  notice  or  to  the  accom- 
plishment of  which  he  knowingly  contributed.  Nor  would  he, 
as  against  beneficiaries  of  the  trust,  take  any  title  which  the 
trustee  could  not  impart  at  the  time  in  the  mode  pursued: 
Knorr  v.  Raymond,  73  Ga.  774,  and  cases  cited. 

Our  conclusion  is,  that  if  Rodahan  purchased  from  Burke, 
not  knowing  of  the  will,  paid  the  purchase-money,  and  took  a 
deed  from  Burke,  he  thereby  acquired  the  title,  both  legal  and 
equitable,  to  the  premises  in  dispute. 

2.  But  we  think  the  jury  should  have  been  so  instructed  as 
not  to  relieve  them  from  deciding  whether  the  deed  was  made 
or  not.  Rodahan  did  not  set  up  or  adduce  any  testimony  to 
a  mere  parol  purchase,  but  relied  on  a  purchase  consummated 
by  a  conveyance  in  writing.  Moreover,  he  did  not  profess  to 
have  dealt  with  Burke  as  executor  or  trustee,  but  testified,  on 
the  contrary,  that  he  did  not  know  he  was  trustee,  and  had 
never  heard  of  the  will.  For  these  reasons,  it  was  error  to 
charge  the  jury,  as  set  out  in  the  tenth  ground  of  the  motion 
for  a  new  trial,  that  "if  you  believe,  from  the  evidence,  that  the 
defendant  bought  said  land  from  A.  T.  Burke,  as  trustee  or 
executor,  and  paid  the  purchase-money  therefor,  and  went 
into  possession  under  such  purchase,  then  I  charge  you  that 
defendant  got  the  legal  title  to  the  premises  in  dispute,  whether 
any  deed  was  made  or  not." 

We  have  above  indicated  sufficient  cause  for  disapproving 
this  charge;  but  were  the  charge  applicable  to  the  facts  of  the 
case,  it  would  still  be  open  to  the  grave  question  whether  a 
sale  of  land  made  by  a  person  in  his  individual  capacity,  at- 
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tended  with  payment  of  the  purchase  money,  and  entry  into 
possession  by  the  purchaser,  would  be  a  valid  execution  of  a 
power  to  sell  lodged  in  the  vendor  as  executor  or  trustee.  Is  it 
not  going  far  enough  to  treat  an  individual  deed  as  sufficing  to 
execute  a  trust  power?  Are  there  not  considerations,  both  of 
principle  and  policy,  against  allowing  a  trustee  to  part  with 
title  to  the  trust  land,  especially  to  contract  it  away  as  his 
own,  without  affording  written  evidence  of  alienation?  Powers 
of  selling  realty  are  to  be  executed  in  the  mode,  if  any,  pre- 
scribed in  the  instrument  which  creates  them;  and  if  none  is 
prescribed,  should  it  not  be  implied  that  the  mode  in  general 
use  for  conveying  land  is  the  one  to  be  observed?  Crabb  on 
Real  Property,  sees.  1987,  2032;  Boshart  v.  Evans,  5  Whart. 
562.  In  Silverthorn  v.  McKinster,  12  Pa.  St.  67,  a  sale  of  land 
made  by  executors,  as  such,  though  in  parol,  with  possession 
delivered,  was  held  a  good  execution  of  their  power  of  sale,  so 
far  as  to  pass  an  equitable  estate;  and  a  previous  Pennsyl- 
vania case  is  cited  as  so  ruling:  Taylor  v.  Adavif,  2  Serg.  <fe  R. 
534.  These  cases  relate  to  sales  by  executors  in  their  charac- 
ter as  executors,  and  hence  their  doctrine  would  not  be  broad 
enough  to  include  the  present  case, —  one  in  which  the  purchaser 
dealt  with  his  vendor,  paid  him,  and  took  possession  under 
him  as  an  individual,  and  not  as  filling  any  fiduciary  capacity. 
To  say  that  he  could  thus  acquire  a  perfect  equity  equivalent 
to  tbe  legal  title,  without  even  showing  that  the  trust  estate 
got  the  benefit  of  the  purchase-money,  would  seem  to  be  going 
quite  beyond  both  principle  and  authority.  In  the  absence  of 
a  deed,  or  writing  of  any  kind,  it  would  be  little  enough  for 
even  a  court  of  equity,  as  a  condition  of  aiding  the  purchaser 
in  perfecting  his  title,  to  require  him  to  show  that  purchase- 
money  paid  to  the  vendor  as  money  of  the  vendor  personally 
was  treated  by  the  latter  as  trust  funds  and  applied  for  the  use 
of  the  trust  estate.  Nothing  said  in  White  v.  Cook,  73  Ga.  164, 
militates  against  this  suggestion,  construing  the  opinion  de- 
livered in  that  case  as  a  whole,  and  as  taking  tone  and  color 
from  the  facts  on  which  it  was  predicated. 

3.  We  also  think  that  the  charge  of  the  court  set  out  in  the 
sixth  and  ninth  grounds  of  the  motion  for  a  new  trial  should 
have  been  omitted  as  inapplicable  to  the  precise  facts  of  the 
case,  and  as  giving  undue  support  by  mere  presumptions  of 
law  to  a  theory  (favorable  to  but  not  advanced  by  the  defend- 
ant) that  the  deed  was  made  by  Burke  as  executor  or  trustee. 
There  was  absolutely  no  evidence  that  Burke  made  the  deed 
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as  executor  or  trustee,  and  the  copy  which  Rodahan  verified 
as  correct  did  not  so  import.  Moreover,  the  founding  of  one 
presumption  on  another,  such  as  the  law  presumes  that  every 
man  does  his  duty,  and  therefore  the  law  presumes  this  man 
did  so  and  so,  is  not  a  safe  mode  of  stating  presumptions  to  a 
jury,  where  there  is  any  chance  of  misapplying  the  wider  pre- 
sumption to  some  other  part  of  the  case.  The  presumption 
that  every  man  does  his  duty  is  liable  to  great  abuse.  On  it 
alone  the  jury  might  by  a  blunder  always  find  for  the  defend- 
ant. If  every  man  does  his  duty,  no  plaintiff  ought  to  recover. 
The  charge  as  to  the  nature  and  effect  of  the  alleged  deed 
(adapting  the  charge  to  the  evidence  in  this  record)  ought  to 
have  been,  in  substance,  that  if  Burke,  as  an  individual,  after 
qualifying  as  executor,  and  while  still  in  office  as  executor, 
made  a  deed  of  bargain  and  sale,  duly  executed,  conveying 
the  premises  to  Rodahan,  and  Rodahan  paid  him  therefor  a 
valuable  consideration,  not  knowing  of  the  will  or  that  he  was 
executor,  the  deed  operated  as  an  execution  of  the  power  of 
sale  created  by  the  will,  and  its  legal  effect  was  to  pass  the 
title  into  Rodahan.  The  reason  for  making  here  no  reference 
to  Burke's  character  as  trustee  is,  that  while  his  power  to  sell 
as  executor  extended  to  a  sale  for  the  payment  of  the  debt  of 
his  testatrix,  his  power  to  sell  as  trustee,  perhaps,  did  not,  and 
may  not  have  been  legally  exercisable  until  after  that  debt 
was  paid;  and  it  seems  the  debt  has  not  even  yet  been  paid  in 
full.  The  reason  for  making  no  allusion  to  an  interest  in 
Burke  as  an  individual  is,  that,  according  to  the  evidence  now 
in  the  record,  he  had  no  such  interest  when  the  deed  is  alleged 
to  have  been  executed,  nor  is  there  any  evidence  tending  to 
show  that  he  had. 

U  for  any  reason  the  deed  would  not  operate  to  pass  title 
under  the  power  of  sale  in  the  will,  then  if  Burke  afterwards 
inherited  from  his  deceased  children  an  interest  in  the  prem- 
ises, that  interest  would  pass  to  Rodahan  by  virtue  of  the 
deed  on  the  principle  of  estoppel:  Code,  sec.  2099;  Parker  v. 
Jones,  57  Ga.  204.  Of  course  this  aspect  of  the  case  as  to  the 
effect  of  the  deed  on  that  interest  in  the  event  supposed  would 
be  proper  matter  for  instructions  to  the  jury. 

4.  A  letter  written  by  A.  T.  Burke  to  Rodahan  in  Decem- 
ber, 1869,  was  offered  in  evidence  by  the  latter,  and  admitted 
over  objections  for  irrelevancy,  etc.,  by  the  court:  Fourth 
ground  of  the  motion  for  a  new  trial.  The  letter  is  copied  at 
length  in  the  record.    It  speaks  of  ';our  land  trade";  says  the 
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land  was  bought  by  Burke  of  Appleton  Mandeville;  states,  a» 
matter  of  law,  that  the  vendor's  lien  is  waived  by  taking  per- 
sonal security;  that  there  is  no  vendor's  lien  as  against  a  pur- 
chaser without  notice,  and  as  matter  of  fact  that  he  (Burke) 
knows  Rodahan  to  be  such  a  purchaser.  It  purports  to  be  a 
reply  to  a  letter  from  Rodahan,  and  expresses  the  hope  that 
his  fears,  if  he  has  any,  will  be  quieted.  If  the  plaintiff,  Mrs. 
Terry,  claimed  alone  under  the  devise  to  herself  in  her  mother's 
will,  there  might  be  some  doubt  as  to  the  admissibility  of  this 
letter;  at  all  events,  its  admissibility  would  be  less  obvious. 
But  she  sues  for  the  whole  land,  the  whole  interest  in  it,  and 
in  addition  to  her  own  demise  lays  demises  severally  from  her 
deceased  father,  brother,  and  sister.  Of  course  on  these  de- 
mises from  deceased  persons  there  can  be  no  recovery:  Head 
v.  Driver,  79  Ga.  179;  but  they  serve  to  make  plain  her  pur- 
pose not  to  limit  her  own  demise  to  the  one  undivided  third 
interest  which  she  took  by  the  will. 

By  our  law  of  descent,  she  and  her  father  inherited  equally 
from  her  brother  and  sister;  so  that  her  father,  if  he  made  no 
sale  to  Rodahan,  was  owner  of  one  third,  and  she  of  two  thirds 
of  the  premises,  when  the  letter  was  written,  both  of  the  de- 
ceased children  having  died  before  that  time.  The  contents 
of  the  letter  were  thus  declarations  made  by  her  father  against 
his  interest.  And  if  the  one  undivided  third  interest  inherited 
by  him  passed  on  his  death  to  the  plaintiff  as  his  sole  heir  at 
law,  she,  claiming  now  in  privity  with  him,  would  be  affected 
by  his  admissions,  so  far,  at  least,  as  the  interest  derived  from 
him  by  inheritance  is  concerned.  It  surely  needs  no  author- 
ity to  prove  that  admissions  of  the  ancestor  which  would 
affect  him  were  he  the  party  are  receivable  in  evidence 
against  the  heir.  We  have  seen  already  that  if  the  alleged 
deed  was  made  by  Burke  under  circumstances  that  prevented 
it  from  passing  the  trust  title,  it  would  transmit  to  Rodahan 
any  title  which  Burke  may  have  acquired  in  his  own  right 
after  the  execution  of  the  deed.  Thus  the  deed  would  be  a 
defense  to  the  action  as  to  one  undivided  third  of  the  premises. 
The  letter  was  strong  circumstantial  evidence  that  such  a 
deed,  or  at  least  some  deed  to  Rodahan,  had  been  executed 
by  Burke,  and  the  paper  being  lost,  and  the  subscribing  wit- 
nesses as  well  as  Burke  being  dead,  circumstantial  evidence 
to  prove  execution  was  admissible,  and  might  be  sufficient  to 
establish  the  fact:  Payne  v.  Ormond,  44  Ga.  515.  That  the 
letter  refers  to  these  premises  is  morally  certain,  from  several 
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allusions  found  in  it,  one  to  Appleton  Mandeville,  who,  to- 
gether with  Stewart,  executed  the  deed  to  Mrs.  Burke's  trus- 
tee, and  gave  his  testimony  at  the  trial. 

5.  The  only  remaining  question  necessary  to  notice  is, 
whether  Rodahan  was  a  competent  witness  in  his  own  favor, 
notwithstanding  Burke,  from  whom  he  claimed  to  have  de- 
rived title  and  possession,  was  dead.  The  court  held  him 
competent  as  to  all  matters,  except  such  as  transpired  hetween 
himself  and  Burke:  Eleventh  ground  of  the  motion  for  a  new 
trial.  In  point  of  fact,  he  testified  to  many  of  these  excepted 
matters,  but  to  this,  as  the  court  certifies,  there  was  no  objec- 
tion, so  that  we  have  only  to  determine  whether  he  was  wholly 
incompetent.  The  parties  to  the  case  on  trial  were  both  alive; 
Burke's  administrator  was  not  a  party,  nor  could  Burke's  gen- 
eral estate  be  affected  by  the  result.  There  is  certainly  no 
doubt  of  Rodahan 's  competency  to  prove  his  possession  after 
the  death  of  Burke,  and  the  value  of  the  premises  thereafter 
for  mesne  profits:  Code,  sec.  3854;  Rose  v.  West,  50  Ga.  480. 
And  the  general  proposition  that  he  could  testify  to  any  act 
or  fact  with  which  his  deceased  vendor  had  no  connection  if 
countenanced  by  several  cases  decided  by  this  court. 

Judgment  reversed.  

Estoppel.  —  Where  a  deed  recites  that  the  grantor  is  seised  of  a  particu- 
lar estate  which  the  deed  purports  to  convey,  and  upon  faith  of  which  the 
bargain  was  made,  he  will  be  thereafter  estopped  to  deny  that  such  estate  was 
passed  to  his  vendee,  although  the  deed  contains  no  covenant  of  warranty  at 
all;  and  such  grantor  is  therefore  estopped  from  setting  up  an  after-acquired 
title  to  the  estate  thereby  conveyed:  Reynolds  v.  Cook,  83  Va.  817;  5  Am.  St. 
Rep.  317,  and  note  323. 

Evidence  —  Deceased  Persons.  —  Conversations  of  a  creditor  with  a 
debtor  since  deceased  are  admissible  in  an  action  by  creditors  against  the 
heirs  of  the  deceased,  the  witness,  and  other  creditors:  Hutzler  v.  PItillips, 
26  S.  C.  136;  4  Am.  St.  Rep.  687. 

Powers  of  Sale.  —  The  directions  in  a  power  of  sale  must  be  strictly 
pursued,  and  a  deviation  in  the  execution  of  the  power  will  invalidate  the 
sale:  Sears  v.  Livermore,  17  Iowa,  297;  85  Am.  Dec.  564;  Cranston  v.  Crane, 
97  Mass.  459;  93  Am.  Dec.  106.  Where  property  is  conveyed  to  the  separate 
use  of  a,  feme  covert,  with  power  by  her  to  revoke  and  appoint  to  new  uses,  a 
conveyance  by  herself  and  husband,  though  not  referring  to  the  power, 
passes  the  estate:  Coryell  v.  Dunton,  7  Pa.  St.  530;  49  Am.  Dec.  489,  and  note 
491. 
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Head  v.  Georgia  Pacific  Railway  Company. 

[79  Georgia,  358.] 

Carrier — Punitive  Damages. — Carrier  is  Answerable  for  General 
or  Punitive  Damages  for  wrongfully  ejecting  a  passenger  from  its  cars; 
and  it  is  an  error  for  the  court  to  sustain  a  demurrer  to  that  part  of  the 
complaint  which  sets  up  general  and  punitive  damages. 

Damages.  —  Woundino  a  Man's  Feelings  is  as  much  actual  damages  as 
breaking  his  limbs,  though  the  jury  has  a  much  wider  discretion  in  deal- 
ing with  feelings  than  wiih  external  injuries. 

A  Railway  Company  has  No  Right  to  Eject  a  Passenger  from  its 
Cars  because  his  Ticket  is  not  Stamped  and  his  signature  properly 
attested,  where  the  omission  to  so  stamp  and  attest  is  due  to  the  failure 
of  its  tieket  or  other  agents  to  comply  with  its  own  regulations.  A 
company  cannot  urge  the  error  of  its  agent  as  an  excuse  for  disregarding 
its  own  ticket,  nor  as  a  ground  for  relief  from  damages,  whether  general 
or  punitive,  for  ejecting  a  passenger  from  its  cars. 

Action  to  recover  damages  for  being  ejected  from  defend- 
ant's cars.  Plaintiff  had  purchased  a  round-trip  ticket  at 
Tallapoosa,  Georgia,  to  New  Orleans,  Louisiana,  and  return. 
Owing  to  a  mistake  in  stamping  and  attesting  his  ticket,  he 
was  refused  a  return  passage  in  its  cars.  He  then  procured 
from  a  friend  a  ticket,  on  which  he  returned  to  Birmingham, 
Alabama.  Being  still  150  miles  from  Tallapoosa,  he  was 
compelled  to  attempt  to  again  ride  on  his  own  ticket;  but  the 
conductor  refused  to  recognize  it,  and  ejected  him  from  the 
cars.  The  plaintiff  was  damaged  by  being  delayed  for  two 
days  two  hundred  dollars,  for  board  and  traveling  expenses 
forty  dollars.  When  he  was  refused  passage,  the  cars  were 
filled  with  other  passengers,  and  plaintiff  alleged  that  he  was 
greatly  troubled,  and  injured  in  his  feelings.  To  the  part  of 
plaintiff's  complaint  seeking  to  recover  general  and  punitive 
damages,  the  defendant  demurred.  To  avoid  such  demurrer, 
the  plaintiff  proposed  to  insert  in  his  complaint  the  following 
amendment:  "Said  ticket  was  signed  and  stamped  by  said 
Howell,  and  was  a  proper  and  legal  ticket;  but  the  agents 
and  servants  of  said  defendant  company  claimed  that  there 
was  some  irregularity  in  the  signing  and  stamping,  and  for 
that  reason  refused  to  allow  plaintiff  to  ride  upon  the  same, 
and  threatened  to  eject  him  from  their  cars  on  his  return 
home  to  Tallapoosa  from  New  Orleans,  and  actually  did 
eject  him  from  their  said  train,  plaintiff  then  and  there  al- 
leging that  it  was  a  proper  and  legal  ticket."  Leave  to  in- 
sert the  proposed  amendment  was  denied,  and  the  demurrer 
to  plaintiff's  complaint  sustained.     The  court,  by  its  charge, 
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limited  the  plaintiff's  recovery  to  his  actual  damages,  seven 
dollars. 

Head  and  Thomas,  M.  J.  Head,  and  Blance  and  Noyes,  for  the 
plaintiff  in  error. 

«/.  M.  McBride,  for  the  defendant  in  error. 

Bleckley,  C.  J.  The  amendment  proposed  did  not  sub- 
stantially strengthen  the  case  set  out  in  the  original  declara- 
tion, and  while  it  was  not  an  improper  amendment,  the  court, 
perhaps,  ought  not  to  be  reversed  for  disallowing  it.  But  we 
think  it  was  error  to  cut  off  the  plaintiff  from  the  recovery  of 
such  damages  of  every  kind  as  he  sustained.  His  declara- 
tion was  not  in  contract,  but  in  tort;  it  was  an  action  upon 
the  case  for  a  wrong,  not  an  action  of  assumpsit  for  the  breach 
of  a  contract.  It  went  upon  the  theory  that  the  contract 
established  the  relation  of  carrier  and  passenger,  a  relation 
attended  with  a  duty  from  the  former  to  the  latter,  and  that 
i!io  duty  was  wrongfully  violated.  Where  the  plaintiff  has  a 
contract  with  the  defendant  which  generates  a  relation  at- 
tended with  a  public  duty,  he  has  his  option  to  bring  assump- 
sit for  breach  of  the  contract,  or  case  for  breach  of  the  duty. 
Here  the  plaintiff  brought  a  proper  action,  the  contract  being 
set  out  merely  as  inducement,  with  a  view  to  raise  the  rela- 
tion, the  stress  of  the  action  being  put  upon  his  expulsion 
from  the  train,  which,  if  wrongful,  was  not  only  a  breach  of 
the  contract,  but  a  violation  of  a  public  duty  by  a  common 
carrier.  The  court  erred  in  sustaining  the  demurrer,  and  or- 
dering the  action  to  proceed  for  the  recovery  of  actual  dam- 
ages only,  — actual  damages  in  the  sense  in  which  the  phrase 
has  now  come  to  be  used  frequently  in  Georgia,  a  sense  sup- 
posed to  exclude  damages  for  wounded  feelings,  though  sec- 
tions 3066  and  3067  of  the  code,  properly  construed,  do  not 
require  so  restricted  an  interpretation.  Wounding  a  man's 
feelings  is  as  much  actual  damage  as  breaking  his  limbs. 
The  difference  is,  that  one  is  internal  and  the  other  external; 
one  mental,  the  other  physical;  in  either  case,  the  damage  is 
not  measurable  with  exactness.  There  can  be  a  closer  ap- 
proximation in  estimating  the  damage  to  a  limb  than  to  the 
feelings,  but  at  the  last  the  amount  is  indefinite.  *  The  jury 
would  have  a  much  wider  discretion  in  dealing  with  feelings 
than  with  an  external  injury.  At  common  law,  compensatory 
damages  include,  upon  principle,  and  I  think  upon  authority, 
salve  for  wounded  feelings;  and  our  code  has  no  purpose  to 
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deny  such  damages  where  the  common  law  allowed  them. 
And  suppose  we  call  the  damages  punitive,  they  are  recover- 
able in  such  a  tort  as  this,  if  the  circumstances  were  aggra- 
vated, either  in  the  act  or  the  intention:  Georgia  R.  R.  v. 
Olds,  77  Ga.  674.  Putting  a  man  off  a  train  wrongfully  is  a 
high-handed  measure.  In  the  court  below,  by  sustaining  the 
demurrer,  it  was  meant  to  exclude  recovery  for  everything 
except  special  damages,  —  damages  that  could  be  accurately 
proved  and  estimated.  And  the  way  the  jury  measured  dam- 
ages so  as  to  get  seven  dollars  under  the  evidence  was,  they 
allowed  two  dollars  a  day  for  the  lost  time,  making  four  dol- 
lars, and  three  dollars  for  railroad  fare,  which  the  plaintiff 
paid  to  get  back  to  Tallapoosa;  so  the  jury  found  only  special 
damage,  the  damage  actually  proved  in  a  special  case:  they 
found  no  general  damages  at  all. 

Looking  into  the  evidence,  we  find  that  this  passenger  pur- 
chased a  ticket  at  Tallapoopa,  which  was  to  this  effect:  Special 
contract.  Good  for  one  first-class  passage  to  New  Orleans  and 
return,  when  officially  stamped  and  dated  on  back  hereof,  and 
presented  with  coupons  attached.  In  consideration  of  reduced 
rate,  the  passenger  agrees:  1.  Company  not  responsible  beyond 
its  own  line,  only  agent  for  other  lines;  2.  Ticket  not  transfer- 
able; 3.  Any  alteration  of  the  ticket  renders  it  void;  4.  Ticket 
not  good  for  outward  passage,  except  within  ten  days  from 
date  of  sale  as  stamped  on  back  and  written  below;  5.  Not 
good  for  return  passage,  unless  holder  identifies  himself  as 
original  purchaser  to  satisfaction  of  authorized  agent  of  Queen 
and  Crescent  Route  at  New  Orleans  within  ten  days  from  date 
of  sale;  and  when  officially  signed  and  dated  in  ink  and  duly 
stamped  by  said  agent,  then  good  only  within  ten  days  from 
such  date  (which  date  perhaps  means  the  date  of  stamping, 
but  at  all  events,  in  this  case  the  date  of  return  was  within 
ten  days  of  the  date  of  issuance);  6.  Limited  liability  for  bag- 
gage; 7.  Coupons  not  receivable  if  detached;  8.  The  passen- 
ger's signature  to  be  manuscript  and  in  ink;  9.  Ticket  void 
unless  all  the  conditions  complied  with;  10.  No  line  to  be 
answerable  for  damages  for  any  statement  in  accordance  with 
the  contract  made  by  any  employee  of  said  line.  I  conjec- 
ture there  Was  an  omission  of  the  word  "not,"  —  "any  state- 
ment not  in  accordance  with  the  contract,"  etc.  Some  question 
might  arise  as  to  inconsistent  statement,  but  where  consistent, 
it  looks  as  if  it  would  be  idle  to  protect  the  company  against 
it.    11.    That  no  agent  or  employee  has  power  to  alter  or 
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modify  any  of  the  conditions;  12.  The  passenger  to  sign  his 
name  and  otherwise  identify  himself  whenever  called  upon  to 
do  so  hy  the  conductor  or  agent  of  the  line  or  lines,  failure  to  do 
which  renders  the  ticket  void.  These  are  the  twelve  conditions 
that  the  passenger  subscribes  to  and  agrees  to  be  bound  by. 
The  declaration  alleges  that  he  performed  them  all  on  his 
,>art,  and  he  so  testifies  in  his  evidence.  Then  the  ticket  is 
dated,  signed  by  the  passenger  and  by  an  attesting  witness, 
and  signed  by  the  general  freight  and  passenger  agent.  On 
the  reverse  side  is  the  following:  "Agent  of  Georgia  Pacific 
Railway  Company  will  stamp  in  space  below  on  the  left  of  the 
page.  Agent  of  Queen  and  Crescent  Route  will  stamp  in 
space  below  on  the  right  of  the  page."  And  there  is  a  scroll 
on  each  margin  for  the  stamp.  "In  compliance  with  my  con- 
tract with  the  Georgia  Pacific  Railway  Company  and  lines 
over  which  this  ticket  reads,  I  hereby  subscribe  my  name  as 
the  original  purchaser  of  this  ticket";  signed  by  the  passen- 
ger, and  attested  officially  by  the  agent  who  sold  the  ticket, 
and  dated  on  the  day  of  sale;  stamped  on  the  right  margin 
instead  of  the  left. 

There  appears,  in  the  execution  of  this  ticket,  to  be  two 
irregularities:  1.  The  stamp  is  on  the  wrong  margin;  and  2. 
One  signature  of  the  passenger  is  made  at  the  wrong  place. 
He  signed  twice  when  he  bought  the  ticket,  —  once  in  the  right 
place  for  the  selling  station,  and  then  again  at  the  place  where 
he  should  have  signed  in  New  Orleans  this  signature  that 
should  have  been  made  at  New  Orleans  was  made  at  the  time 
and  place  of  sale,  Tallapoosa,  and  was  attested  by  the  very 
agent  who  sold  the  ticket,  and  dated  there  by  him,  apparently. 

The  passenger  testified  that  at  New  Orleans  he  went  to  the 
proper  agent  to  have  the  ticket  stamped  and  signed  in  accord- 
ance with  the  contract;  that  he  identified  himself;  that  he 
urged  upon  the  agent  to  recognize  him  and  to  recognize  the 
ticket;  that  the  agent  declined  to  do  it,  but  referred  him  to 
another  oificer,  which  officer  stated  that  he  sometimes  for 
ladies  had  dqjie  such  a  thing,  but  lie  was  not  going  to  do  it 
any  more,  so  he  declined.  The  effort  —  a  persistent  effort  — 
made  in  New  Orleans  to  have  this  contract  complied  with  on 
the  part  of  the  designated  agent  failed.  The  passenger  got 
upon  the  train  to  return,  and  they  threatened  him  with  expul- 
sion, but  he  procured  a  ticket  from  a  friend  that  brought  him 
regularly  as  far  as  Meridian,  Mississippi.  There  his  new 
ticket  exhausted  itself,  and  he  passed  on  to  Birmingham  with- 
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out  question.  In  going  from  Meridian  to  Birmingham  he  had 
no  trouble.  When  he  reached  Birmingham,  he  was  then 
again  at  the  line  of  the  company  that  sold  him  the  ticket, 
and  he  got  upon  its  train,  and  when  about  two  miles  out,  he 
offered  it  to  the  conductor  to  pay  his  fare;  the  conductor  ex- 
amined it  and  refused  to  recognize  it,  and  expelled  him  from 
the  train.  Such  is  the  evidence.  He  took  measures  then  to 
get  home.  He  seems  to  have  done  all  that  his  contract  re- 
quired of  him,  and  failure  in  correctness  was  on  the  part  of 
this  company's  agent  in  the  first  instance,  and  of  the  agent 
designated  by  this  company  to  act  for  it  in  New  Orleans  in 
the  next  instance.  So  we  think  that  the  plaintiff  could  re- 
cover in  this  action  his  proper  damages  of  all  sorts.  Why 
not?  The  only  excuse  that  can  be  rendered  is,  that  the  com- 
pany's business  was  managed  by  itself  (because  management 
by  its  agents  is  management  by  itself)  in  a  way  that  it  would 
not  recognize  its  own  ticket.  The  company  was  as  much  rep- 
resented by  the  agent  who  sold  the  ticket  as  if  it  had  been  a 
natural  person  who  in  person  had  represented  himself.  And 
so  of  the  agent  in  New  Orleans.  It  was  as  much  represented 
by  the  conductor  who  rejected  the  ticket  and  expelled  this 
man  from  the  train  as  if  it  had  been  a  natural  person  and 
had  been  there  present  and  had  in  person  ejected  him.  Then 
where  is  the  difficulty  in  holding  it  liable?  It  is  very  proper 
to  have  rules  and  regulations  amongst  agents  and  employees 
by  which  they  can  conduct  business  orderly  and  correctly,  but 
failure  to  do  it  correctly,  intelligibly,  and  conformably  to  in- 
structions is  as  much  the  fault  of  the  company  as  it  is  the 
fault  of  the  agent.  The  company  can  no  more  be  heard  to  say 
that  an  error  was  committed  by  its  agent,  resulting  in  a  breach 
of  duty  on  its  part  to  the  plaintiff,  than  it  can  be  heard  to  say 
that  an  error  was  committed  by  its  own  action.  The  agent's 
action  is  as  binding  upon  it,  within  his  sphere  of  power  and 
duty,  as  is  the  action  of  the  president  or  the  board  of  directors 
within  theirs.  This  agent  that  stamped  the  ticket  wrong  and 
attested  a  signature  by  the  passenger  out  of  time  and  place 
was  acting  in  the  line  of  his  duty,  and  the  plaintiff  testifies 
that  he  believed  in  good  faith  that  he  understood  his  duty, 
and  that  he  signed  the  ticket  exactly  where  the  agent  pointed 
out  for  him  to  sign.  He  had  a  right  to  assume  that  all  these 
agents  understood  their  duties,  and  would  perform  them;  and 
if  he  performed  his,  he  could  stand  upon  his  contract,  and 
upon  his  relation  as  passenger  which  the  contract  generated. 
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Now,  if  he  had  omitted  his  duty,  as  was  the  case  with  the 
party  in  Moses  v.  East  Tennessee  etc.  R.  R.,  73  Ga.  356,  where 
the  passenger  failed  to  go  and  get  his  ticket  stamped,  he  would 
have  had  no  case.  There  the  passenger  had  no  right  to  a  re- 
turn carriage,  —  he  was  in  default;  but  here  this  plaintiff  has 
done  his  duty,  his  whole  duty,  and  that  being  so,  he  is  in  the 
same  attitude  as  a  passenger  where  no  mistake  or  irregularity 
has  been  committed.  Whether  we  take  the  declaration  or  the 
evidence,  or  both,  there  ought  to  have  been  a  recovery  by  the 
plaintiff  for  all  sorts  of  damage  that  he  sustained, —  all  sorts 
that  the  jury  thought  proper  to  award. 
Judgment  reversed. 


Carriers  —  Exemplary  Damages:  See  Stutz  v.  Chicago  etc..  R'y  Co.,  73 
Wis.  147;  9  Am.  St.  Rep.  769,  and  note  777;  Columbus  etc.  li'y  Co.  v.  Bridges, 
86  Ala.  448;  ante,  p.  58,  and  note. 


Tharp  v.  Yarbrough. 

[79  Georgia,  382.] 
Deed  to  the  Heirs  of  A,  he  then  having  children  living,  vests  an  estate 
in  them  to  the  exclusion  of  his  children  subsequently  born. 

L.  D.  Moore,  and  W.  S.  Wallace  and  Son,  for  plaintiffs  in 
error. 

Gustin  and  Hall,  and  R.  D.  Smith,  for  the  defendants  in  error. 

Lumpkin,  J.  The  only  question  presented  for  adjudication 
in  this  case  is,  whether  or  not  the  court  below  properly  con- 
strued a  certain  deed. 

The  deed  begins:  "This  indenture  ....  between  Cicero 
A.  Tharp  ....  of  the  one  part,  and  the  heirs  of  Robert  A. 
Tharp  ....  of  the  other  part,  witnesseth,"  etc.  It  conveys 
the  land  in  controversy  to  "the  heirs  of  Robert  A.  Tharp,  their 
heirs  and  assigns,"  in  consideration  of  love  and  affection  and 
the  sum  of  five  dollars.  At  the  time  the  deed  was  made,  Rob- 
ert A.  Tharp  had  three  children  living.  Several  others  were 
born  afterwards.  It  is  conceded  that  if  the  deed  passed  the 
title  to  the  three  children  first  mentioned  only,  and  that  those 
subsequently  born  took  no  interest  thereunder,  the  plaintiffs 
in  the  court  below  could  not  recover,  and  that  the  verdict  for 
defendants  was  right.  The  court  held  that  the  words  "  heirs 
of  Robert  A.  Tharp  "  meant  his  children,  and  included  only 
those  in  life  when  the  deed  was  executed. 
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There  seems  to  be  no  difficulty  in  reaching  the  conclusion 
that  the  word  "heirs  "  in  this  deed  did  mean  "children";  but 
did  it  mean  only  the  three  then  in  existence?  or  will  it  extend 
to  those  who  were  born  afterwards?  We  think  the  judge  below 
ruled  correctly.  Every  deed  must  have  parties.  This  deed 
expressly  defines  who  are  the  parties  to  it,  viz.:  Cicero  A. 
Tharp  of  the  one  part,  and  the  heirs  of  Robert  A.  Tharp  of 
the  other  part.  A  deed  must  not  only  have  parties  to  it,  but 
they  must  necessarily  be  in  existence  at  the  time  of  its  execu- 
tion, unless,  by  its  own  terms,  it  provides  a  beneficial  interest 
for  parties  yet  to  be  born.  If  Mr.  Tharp  had  conveyed  to  the 
heirs,  or  to  the  children,  of  his  brother,  now  born,  or  who  may 
hereafter  be  born,  it  would  seem  clear  the  latter  would  take  an 
interest  under  the  conveyance  when  they  came  into  life,  but 
he  did  not  so  convey. 

It  is  insisted  that  by  the  use  of  the  word  "  heirs  "  the  donor 
intended  to  fix,  as  the  class  of  persons  who  should  take  this 
land,  those  who  would  be  the  heirs  at  law  of  Robert  A.  Tharp 
after  his  death,  and  that  accordingly  his  death  must  be  waited 
for  to  ascertain  precisely  to  whom  the  title  did  pass.  At  the 
same  time,  it  is  also  contended  that  the  word  "heirs"  means 
the  "children"  of  Robert  A.  The  donor  could  not  have  used 
the  word  in  two  senses.  He  had  in  his  mind  the  objects  of 
his  affection  and  his  bounty,  —  the  three  children  of  his  brother 
then  in  esse,  —  and  it  is  not  likely  that  he  meant  to  give  his 
property  to  the  heirs  at  law  of  his  brother  without  regard  to 
who  they  might  be,  possibly  persons  not  even  related  by  blood 
to  himself.  He  must  have  used  the  word  "heirs"  in  the  sense 
of  "  children,"  and  in  that  sense  it  could  apply  only  to  chil- 
dren then  living.  Surely  the  donor  did  not  intend  to  keep  the 
title  to  this  property  in  nubibus  till  his  brother's  death.  He 
desired  it  to  vest  immediately,  and  this  could  only  be  accom- 
plished by  giving  the  deed  the  construction  herein  indicated. 

The  case  in  33  Ga.  454,  relied  on  by  the  ingenious  counsel 
who  appeared  for  plaintiffs  in  error,  differs  from  the  case  at 
bar  in  two  essential  respects:  1.  The  testator  there  provided  a 
trustee,  to  whom  the  title  passed  under  the  will,  and  it  was 
made  the  duty  of  this  trustee  to  hold  the  property  for  the  ben- 
efit of  the  cestuis  que  trust;  2.  The  will  gave  the  property  in 
trust  fur  the  benefit  of  the  heirs  in  law  of  John  P.  Vinson,  and, 
as  Chief  Justice  Lumpkin  observes,  "  By  giving  the  property 
to  the  heirs  in  law  of  John  P.Vinson  [testator's  son],  it  shows 
that  the  testator  looked  to  the  death  of  his  son  as  fixing  the 
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period  when  the  legatees  should  be  ascertained."  Mr.  Tharp's 
deed  does  not  convey  to  the  heirs  at  law,  but  to  the  heirs  of 
his  brother.  It  is  also  true  that  more  liberal  construction 
should  be  given  to  wills  in  favor  of  persons  not  born  than  to 
deeds,  which  are  contracts  between  the  parties.  In  addition 
to  what  has  been  already  said,  the  policy  of  our  law  favors  the 
vesting  of  estates,  and  this  is  another  reason  for  upholding  the 
construction  given  to  the  deed  in  this  case. 
Judgment  affirmed.  

Heirs. — A  devise  to  "  children  "  of  testator's  son  comprehends  only  the 
children  living  at  the  testator's  death:  Shotts  v.  Poe,  47  Md.  513;  28  Am. 
Rep.  485;  and  see  note  to  Lipman's  Appeal,  72  Am.  Dec.  692;  T/iatnpson  v. 
Garwood,  3  Whart.  287;  31  Am.  Dec.  502;  Cfuise  v.  Lockcrman,  11  Gill  &  J. 
185;  35  Am.  Dec.  277;  Hubbard  v.  Lloyd,  6  Cush.  522;  53  Am.  Dec.  55;  Col- 
lin v.  Collin,  1  Barb.  Ch.  030;  45  Am.  Dec.  420,  and  note. 


Clements  v.  Tillman. 

[79  Georgia,  451.] 
Enforcement  of  a  Decree  for  a  Specific  Sum  of  Money  cannot  be  by 
Process  of  Contempt,  but  only  by  execution  against  property  as  at  law. 
It  is  therefore  an  error  to  add  to  a  decree  for  the  payment  of  money  a 
clause  that  in  default  of  payment,  "the  defendant  be  held  and  deemed 
to  be  in  contempt  of  the  order  and  decree  of  this  court." 

Suit  in  equity  by  Hattie  E.  Tillman,  legatee,  under  the  will 
of  Jacob  A.  Clements,  against  John  W.  Clements,  executor, 
and  Sarah  B.  Clements,  executrix,  of  such  will,  for  account 
and  settlement.  The  jury  returned  a  verdict  that  John  W. 
Clements,  as  executor,  had  in  his  hands,  belonging  to  Hattie  E. 
Tillman,  as  such  legatee,  the  sum  of  -$810  principal,  and  $500 
interest.  Upon  this  verdict  the  court  entered  the  following 
decree:  "Whereupon,  the  premises  considered,  it  is  ordered, 
adjudged,  and  decreed  by  the  court,  that  the  complainant  do 
recover  the  sum  of  $810  principal,  and  the  further  sum  of  $500 

interest  to  this  date,  and  the  further  sum  of  $ cost  of  suit 

in  this  behalf  laid  out  and  expended,  for  which  said  several 
sums  let  execution  issue,  to  be  levied  in  the  first  place  of  the 
goods  and  chattels,  lands  and  tenements,  of  said  Jacob  A. 
Clements,  deceased,  in  the  hands  of  John  W.  Clements,  executor 
of  the  will  of  said  Jacob  A.  Clements,  if  to  be  found,  and  if  not 
to  be  found,  then  to  be  levied  of  the  personal  Lroods  and  chat- 
tels, lands  and  tenements,  of  said  John  W.  Clements.     It  is 
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further  ordered  and  decreed  by  said  court,  that  the  6aid  John 
W.  Clements  do  satisfy  and  pay  the  aforesaid  amounts,  prin- 
cipal, interest,  and  costs,  to  the  said  complainant  on  or  before 
the  first  day  of  January  next,  and  in  default  thereof,  that  he  be 
held  and  deemed  to  be  in  contempt  of  the  order  and  decree  of 
this  court."  The  plaintiff  in  error  excepted  to  the  portion  of 
the  decree  contained  in  the  last  sentence  upon  the  ground  that 
a  decree  for  the  payment  of  a  specific  sum  of  money  could  not 
be  enforced  otherwise  than  by  execution  against  property. 

C.  J.  Thornton,  for  the  plaintiff  in  error. 

L.  F.  Garrard,  for  the  defendants  in  error. 

Kibbee,  J.  Originally,  in  the  absence  of  statutes  providing 
otherwise,  decrees  of  courts  of  equity,  of  whatever  kind  or 
nature,  operated  strictly  and  exclusively  in  personam.  The 
only  remedy  for  their  enforcement  was  by  what  is  termed  pro- 
cess of  contempt,  under  which  the  party  failing  to  obey  them 
was  arrested  and  imprisoned  until  he  yielded  obedience,  or 
purged  the  contempt  by  showing  that  disobedience  was  not 
willful,  but  the  result  of  inability  not  produced  by  his  own 
fault  or  contumacy.  The  writ  of  assistance  to  deliver  posses- 
sion, and  even  the  sequestration  to  compel  the  performance  of 
a  decree,  are  comparatively  of  recent  origin. 

Our  statutes  expressly  provide  that  "  all  orders  and  decrees 
of  the  court  may  be  enforced  by  attachment  against  the  per- 
son; decrees  for  money  may  be  enforced  by  execution  against 
the  property":  Code,  sec.  3099.  "A  decree  in  favor  of  any 
party  for  a  specific  sum  of  money,  or  for  regular  installments 
of  money,  shall  be  enforced  by  execution  against  property  as 
at  law  ":  Id.,  sec.  4215.  "  Every  decree  or  order  of  a  court  of 
equity  may  be  enforced  by  attachment  against  the  person  for 
contempt,  and  if  a  decree  be  partly  for  money  and  partly  for 
the  performance  of  a  duty,  the  former  may  be  enforced  by 
execution,  and  the  latter  by  attachment  or  other  process  ":  Id., 
sec.  421G. 

The  clear  legislative  intent  is  manifest,  to  enlarge  and  ren- 
der more  efficacious  equitable  remedies,  while  preserving  the 
remedies  the  courts  had  previously  employed  in  the  absence 
of  statutes  providing  others.  Under  our  statutes,  when  a  party 
is  decreed  to  perform  a  duty  or  to  do  any  act  other  than  the 
mere  payment  of  money,  which  the  court  has  jurisdiction  to 
adjudge  he  shall  do,  if  he  disobeys,  the  authority  of  the  court 
is  defied;  he  is  guilty  of  contempt,  and  the   arrest  and  im- 
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prisonment  of  his  person  is  not  imprisonment  for  debt  in  any 
appropriate  sense  of  the  term.  But  if  a  court  of  equity  should 
render  a  simple  decree  for  money,  on  a  simple  money  verdict, 
— a  decree  which  it  may  now  enforce  by  the  ordinary  common- 
law  process  against  property,  the  failure  to  pay  the  decree 
would  not  be  a  contempt,  nor  could  compulsory  process  against 
the  person  of  the  party  in  default  be  resorted  to  to  enforce  pay- 
ment. 

In  Coughlin  v.  Ehlert,  39  Mo.  285,  the  court  uses  the  follow- 
ing language:  "  We  do  not  mean  to  say  that  a  party  may  not 
be  put  in  contempt  for  disobeying  a  decree  for  the  performance 
of  acts  which  are  within  his  power,  and  which  the  court  may 
properly  order  to  be  done.  If  it  were  shown,  for  instance,  that 
the  party  had  in  his  possession  a  certain  specific  sum  of 
money,  or  other  thing,  which  he  refused  to  deliver  up  under 
the  order  of  the  court  for  any  purpose,  it  may  very  well  be 
that  his  disobedience  would  be  a  contempt  for  which  he  might 
lawfully  be  imprisoned."  In  Carlton  v.  Carlton,  44  Ga.  220, 
Judge  McCay,  delivering  the  opinion,  says:  "We  do  not  in- 
tend to  say,  that  simply  because  a  debt  is  adjudged  by  a  de- 
cree in  chancery,  instead  of  by  a  judgment  at  law,  it  may 
therefore  be  enforced  by  imprisonment.  The  imprisonment 
must  be  clearly  for  the  contempt  of  the  process  of  the  court, 
and  be  of  one  who  is  able  and  unwilling  to  obey  the  order  of 

the  court It  ought  never  to  be  resorted  to  except  as  a 

penal  process,  founded  on  the  unwillingness  of  the  party  to 
obey.  The  moment  it  appears  that  there  is  inability,  it  would 
clearly  be  the  duty  of  the  judge  to  discharge  the  party,"  etc. 
The  court  further  held,  that  "ordinarily  it  would  be  improper 
to  include  in  the  order  the  alternative  order  for  imprisonment 
on  failure,  since  it  is  not  to  be  presumed  that  a  contempt  will 
ensue." 

The  constitutional  provision,  "there  shall  be  no  imprison- 
ment for  debt,"  was  not  intended  to  interfere  with  the  tradi- 
tional power  of  chancery  courts  to  punish  for  contempt  all 
refusals  to  obey  their  lawful  decrees  and  orders.  This  propo- 
sition may  be  conceded  to  be  sound  without  affecting  the  case 
at  bar  in  any  respect.  "The  power  in  question  was  never 
exercised  by  chancery  courts,  except  in  those  cases  where  a 
trust  in  the  property  or  fund  arose  between  the  parties  liti- 
gant, or  some  specific  interest  in  it  was  claimed,  or  the  chattel 
had  some  peculiar  value  and  importance,  that  a  recovery  of 
damages  at  law  for  its  detention  or  conversion  was  inadequate. 
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Such  interference  was  in  the  nature  of  a  bill  quia  timet,  and 
was  asserted  only  on  a  proper  showing  that  the  fund  or  prop- 
erty was  in  danger  of  loss  or  destruction":  1  Story's  Eq.  Jur., 
6ecs.  708-710.  "No  jurisdiction  to  compel  the  payment  of 
an  ordinary  money  demand,  unconnected  with  such  peculiar 
equities,  ever  existed  in  chancery  courts;  nor  had  they  the 
power  to  compel  such  payment  by  punishing  the  refusal  to 
pay  under  the  guise  of  contempt." 

In  the  case  at  bar,  the  decree  was  right  in  awarding  an  exe- 
cution against  the  executor  as  set  forth  in  said  decree;  but  the 
f^cts  did  not  authorize  an  alternative  order  imprisoning  the 
defendant  on  failure  to  pay. 

Judgment  reversed.  

Contempt— Failure  to  Pay  Money  on  Order  of  Court.  —  Where  a 
husband  who  lived  separately  from  his  wife,  and  had  been  adjudged  by  the 
court  to  pay  a  certain  monthly  alimony,  was  unable  to  pay  the  money,  and 
had  not  voluntarily  made  himself  unable  to  pay,  he  was  not  guilty  of  con- 
tempt: Galland  v.  Oalland,  44  Cal.  475;  13  Am.  Rep.  167;  compare  Ex  paite 
WiUon,  73  Cal.  97. 


Georgia    Railroad    and    Banking    Company   v. 

Friddell. 

T79  Georgia,  489.] 

Railway  Companies'  Right  to  Common  Use  of  Terminal  Tracks.  — r 
Where  the  lines  of  two  railways  terminate  at  the  same  town  or  city, 
they  may  use  the  same  track  within  such  town  or  city,  and  when  they 
do  so,  the  track  so  used  becomes,  for  the  time  being,  the  track  of  the 
company  so  using  it,  and  the  owner  of  such  track  is  not  answerable  to 
one  of  its  employees  for  injuries  resulting  from  the  negligence  of  em- 
ployees of  the  other  road  while  running  its  train  upon  such  track. 

Railway  Company  is  not  Answerable  for  Injuries  Suffered  by  One 
of  its  Employees  from  the  Negligence  of  the  Employees  of  An- 
other Railway  while  running  over  the  track  of  the  former,  where  such 
track  \va3  at  a  terminal  point  common  to  both  companies,  and  both  had 
therefore  a  right  to  its  use. 

/.  B.  dimming,  Hilly er  and  Brother,  A.  H.  Cox,  and  Henry 
Jackson,  for  the  plaintiff  in  error. 

Huhey  and  Bateman,  for  the  defendant  in  error. 

Bleckley,  C.  J.  Friddell  was  an  employee  of  the  Georgia 
railroad  company  as  a  switchman,  his  business  being  to 
change  the  switches  in  the  city,  and  give  signals  to  moving 
engines  and  trains  on  the  Georgia  railroad.    While  so  engaged, 
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and  we  may  assume  under  the  evidence,  without  any  fault 
on  his  part,  he  sustained  a  personal  injury  on  account  of  the 
negligence  of  the  employees  of  the  Richmond  and  Danville 
Railroad  Company,  they  being  in  the  exercise  of  the  chartered 
rights  of  the  Atlanta  and  Charlotte  Air-line  Railway  Com- 
pany, or  perhaps  the  Richmond  and  Atlanta  Air-line  Railway 
Company.  At  all  events,  they  had  chartered  rights  to  enter 
the  city,  and  this  was  the  common  terminus  of  the  two  com- 
panies. Their  track  for  some  distance  ran  parallel  to  the 
Georgia  railroad,  and  upon  it  was  situated  a  cotton  compress, 
and  on  the  Georgia  railroad,  or  rather  on  one  of  its  side-tracks, 
there  was  another.  By  some  arrangement  between  the  two 
companies,  there  was  a  mutual  interchange  of  tracks  for  the 
purpose  of  reaching  these  compresses  and  procuring  freights 
from  them,  loading  afid  unloading,  etc.  On  this  occasion,  the 
Richmond  and  Danville  train  had  gone  on  the  Georgia  rail- 
road sideling  to  receive  cotton  from  the  compress  located  on 
that  sideling;  and  coming  up  on  the  main  line  of  the  Georgia 
railroad,  after  transacting  its  business  at  the  compress,  the 
employees,  by  their  negligence,  injured  Friddell,  who  was 
attending  to  his  duties  in  connection  with  a  locomotive,  and 
perhaps  a  train  in  sight,  belonging  to  the  Georgia  railroad 
company,  his  employer.  He  brought  an  action  against  his 
own  company  for  the  injury  which  the  other  company  had  in- 
flicted, and  the  theory  of  his  action  is,  that  his  company,  be- 
ing the  proprietor  of  the  track  over  which  the  other  company 
was  running  its  trains  when  the  injury  occurred,  is  liable  to 
him  for  the  negligence  of  the  employees  of  the  other  company 
when  using  that  track  just  as  it  would  be  for  the  negligence 
of  its  own  employees.  He  recovered  a  verdict,  and  a  motion 
for  a  new  trial  made  by  the  Georgia  Railroad  Company  was 
denied.  Under  that  motion,  the  question  arises  whether  Frid- 
dell  has  redress  against  his  own  company  for  this  injury.  It 
is  contended,  on  the  authority  of  certain  cases,  and  on  general 
principles,  that  the  Richmond  and  Danville  company,  not 
having  a  contract  with  the  Georgia  Railroad  Company  for-the 
use  of  its  track,  had  no  right  to  be  there  in  such" a  way  as  to 
exempt  the  Georgia  Railroad  Company  from  liability  for  its 
negligence.  The  court  below  seemed  to  concede  that  if  there 
had  been  a  contract  by  which  the  Richmond  and  Danville 
company  had  a  right  to  use  the  Georgia  railroad  track,  the 
matter  would  have  been  upon  a  different  footing;  but  the 
mere  arrangement  by  way  of  interchange  of   use,  the  court 
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eeems  not  to  have  recognized  as  a  contract,  or  as  equivalent 
thereto;  or  if  the  court  did  so,  the  jury,  under  the  charge  of 
the  court,  did  not. 

We  think  it  makes  no  difference  whether  there  was  a  con- 
tract or  not.  If  each  of  these  companies  had  a  chartered  right 
to  come  to  the  city  of  Atlanta,  as  each  of  them  had,  they  could 
use  a  common  track  at  a  terminal  point  belonging  to  them 
jointly,  or  tracks  in  common  belonging  to  them  severally;  and 
in  the  use  of  either,  each  company  would  be  upon  its  own 
franchise.  It  would  not  be  exercising  the  franchise  of  the 
other  company.  That  is  the  distinction.  And  hence  the  ver- 
dict in  this  case  was  wrong.  There  could  be  much  said  in 
favor  of  several  companies  having  the  privilege,  which  we 
think  they  have,  to  use  the  same  track  in  common  in  a  city; 
and  we  know  of  nothing  that  would  subject  one  company  to 
its  employees  (though  to  passengers  the  rule  of  liability  would 
be  different)  for  the  negligence  of  employees  of  another  com- 
pany. The  risk  of  service  covers  this.  And  the  employee  is 
not  without  redress.  He  cannot  sue  his  own  master,  but  he 
can  sue  the  other  company,  the  one  whose  employees  were  in 
fault,  and  recover  against  it;  and  we  think  that  is  the  redress 
proper  for  such  an  injury.  So  we  rule  as  set  out  in  the  head- 
notes,  and  rest  the  case  upon  what  we  think  is  the  clear  prin- 
ciple applicable  to  the  facts.  Where  numerous  railways 
connect  in  the  same  city,  the  city  is  a  common  station  for  all, 
and  interchange  in  the  use  of  tracks  is  a  needful  practice  for 
the  accommodation  of  traffic.  It  promotes  the  common  in- 
terest of  the  companies,  and  the  interest  of  the  public,  and 
employees  who  are  unwilling  to  expose  themselves  to  the  risks 
of  so  reasonable  a  method  of  business  are  not  abreast  with 
the  exigencies  of  railway  service. 

The  court  erred  in  not  granting  a  new  trial. 

Judgment  reversed.  

Railroad  Track  Used  by  Two  Companies. — Liability  of  the  .Re- 
spective Companies:  Compare  Killian  y.  Augusta  etc  R'y  Co.,  79  Ga.  234, 
ante,  p.  410. 
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Causey  v.  Statr. 

[79  Georgia,  504.] 
Larcent. —  Taking  Property  under  a  Fair  Claim  of  Rioht  is  not  lar- 
ceny, and  the  publicity  of  the  taking  is  very  powerful  evidence  of  the 
good  faith  of  the  claim. 

Steed  and  Wimberly,  for  the  plaintiff  in  error. 
J.  L.  Hardeman,  solicitor-general,  for  the  state. 

Bleckley,  C.  J.  Causey  was  tried  for  stealing  a  bell.  He 
had  been  driving  a  milk-wagon  for  Mr.  Gunn,  in  the  city  of 
Macon,  and  had  bought  a  bell  to  be  used  in  warning  or  at- 
tracting customers,  and  upon  being  discharged  by  Mr.  Gunn, 
had  left  his  bell.  He  found  other  employment,  and  Mr.  Gunn 
engaged  a  successor  to  him  in  driving  the  milk-wagon,  and 
the  bell  was  turned  over  to  his  successor,  who  used  it  for  some 
time.  On  one  occasion  he  left  his  wagon  in  a  public  street  in 
Macon,  and  Causey  went  to  the  wagon  to  get  his  bell.  Not 
finding  the  driver  there,  he  took  up  the  bell,  and  rang  it 
loudly  for  some  time,  perhaps  a  minute.  No  one  came,  and 
Causey  turned  to  a  by-stander  whom  he  knew  (there  were  sev- 
eral persons  present),  and  requested  him  to  tell  the  driver 
when  he  came  that  he  had  taken  his  bell.  The  message  was 
not  delivered,  because  the  person  to  whom  it  was  committed 
failed  to  remember  it;  and  the  new  driver  prosecuted  Causey 
for  stealing  the  bell.  He  was  tried  in  the  city  court  without 
a  jury;  the  judge  found  him  guilty,  and  sentenced  him  to  a 
punishment  for  the  offense  as  a  misdemeanor.  He  made  a 
motion  for  a  new  trial,  on  the  ground  that  the  conviction  was 
contrary  to  law,  and  without  sufficient  evidence;  and  the  mo- 
tion was  denied. 

In  the  argument  of  the  case  here,  the  solicitor-general, 
representing  the  state,  conceded  that  a  new  trial  ought  to  be 
granted;  and  we  agree  with  him  that,  taking  all  the  facts  and 
circumstances  together,  there  is  a  fair  presumption  that  Causey 
acted  under  a  bona  fide  claim  of  right. 

The  evidence  was  pretty  decided  that  he  had  left  the  bell 
as  the  property  of  Mr.  Gunn,  his  employer,  and  that  Mr.  Gunn 
had  accounted  to  him  for  the  purchase  of  the  bell  in  settling 
their  accounts  for  milk-money.  The  real  question  was,  whether 
that  accounting  took  place.  Causey,  at  the  trial,  had  a  book, 
kept  in  his  way,  in  which  he  stated  he  entered  his  receipts 
and  payments;  and  he  submitted  that  book.     It  seems  not  to 


448  Causey  v.  State.  [Georgia, 

have  been  very  intelligible,  and  doubtless  it  was  his  unfortu- 
nate manner  of  keeping  books  that  disabled  him  from  reply- 
ing to  this  evidence.  It  was  very  likely  that  the  witness,  Mr. 
Gunn,  thought  that  the  bell  had  been  accounted  for,  and  in- 
deed, if  he  was  a  truthful  man,  he  did  (and  we  assume  that 
he  was) ;  but  he  was  probably  mistaken,  and  the  circumstances 
under  which  the  bell  was  taken  tend  very  strongly  to  show 
that  he  was  mistaken,  and  this  book,  if  it  could  have  been 
made  available  to  this  man,  would  have  indicated  the  good 
faith  of  his  claim  of  right.  The  authorities  are  abundant 
that  when  one  takes  property  under  a  fair  claim  of  right  it  is 
not  larceny;  and  the  publicity  of  the  taking  is  very  powerful 
evidence  to  establish  the  bona  fides  of  the  claim  of  right. 
There  could  hardly  have  been  greater  publicity,  because  this 
was  done  in  an  open  street,  near  the  heart  of  the  city,  as  we 
would  infer  from  the  evidence;  and  the  ringing  of  the  bell  was 
loud  enough  to  be  heard  in  adjacent  streets,  so  the  witnesses 
testified.  It  seems  he  made  a  sort  of  bell-ringing  proclama- 
tion that  he  was  about  to  resume  his  ancient  possession,  and 
seemed  to  desire  it  to  be  known  and  observed  of  all  men;  and 
that  is  a  very  strong  circumstance  in  favor  of  the  man's  inno- 
cence. In  addition  to  this,  he  proved  a  good  character  for 
honesty  and  integrity.  He  appears,  from  this  record,  to  be  a 
man  of  excellent  standing  for  a  colored  man,  and  it  is  very 
probable  that  he  is  innocent  of  the  crime  of  larceny;  and  we 
reverse  the  judgment,  and  direct  that  the  case  be  tried  again. 

As  to  claim  of  right",  see  1  Hale  P.  C.  509;  2  Russell  on 
Crimes,  163;  2  Archbold's  Crim.  PI.  &  Pr.  1183;  1  Wharton's 
Crim.  Law,  884;  1  Bishop's  Crim.  Law,  sees.  884,  297;  2  Id., 
sec.  851. 

As  to  open  taking,  see  1  Hale  P.  C.  509;  2  Russell  on 
Crimes,  158;  2  East  P.  C.  661;  2  Bishop's  Crim.  Law,  sec. 
842,  note  1;  2  Archbold's  Crim.  PI.  &  Pr.  1183,  note  1. 

Judgment  reversed. 

Larceny  —  What  is  not.  — A  strong  presumption  arises,  on  prosecution 
for  larceny,  that  there  was  no  felonious  intent,  if  the  taking  was  open  and 
notorious,  and  there  waa  no  subsequent  attempt  to  conceal  the  property,  and 
no  denial,  but  an  avowal,  of  the  taking:  Black  v.  Slate,  83  Ala.  81;  3  Am. 
St  Rep.  691,  and  note  698. 
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Coleman  v.  Allen. 

[79  Georgia,  637.1 
To  Sustain  Action  for  Malicious  Prosecution,  there  mast  be  a  concur- 
rence of  malice  and  want  of  probable  cause. 
Malicious  Prosecution  —  Probable  Cause.  — The  provision  of  the  code  of 
Georgia  declaring  that  "  w»nt  of  probable  cause  shall  be  a  question  for 
the  jury,  under  the  direction  of  the  court,  and  shall  exist  when  the  cir- 
cumstances are  such  as  to  satisfy  a  reasonable  man  that  the  accuser  had 
no  ground  for  proceeding  but  his   desire    to  injure  the   accused,"  does 
not  limit  want  of  probable  cause  to  cases  where  the  accuser  had  no 
ground  for  proceeding  but  the  desire  to  injure  the  accused.     The  accuser 
may  still  be  guilty  of  proceeding  without  proper  cause,  though  his  mo- 
tive is  wholly  free  from  auy  independent  wish  to  injure  the  accused. 
Malicious    Prosecution  —  Instruction.  —  It  is  an  error  to  instruct  the 
jury,  in  determining  whether  the  defendant  had  acted  without  probable 
cause,  to  consider  whether  he  acted  "  as  you  would  act  under  the  same 
circumstances." 
Malicious  Prosecution.  —  That  the  Motive  of  the  Prosecutor  wan  to 
make  an  example  of  the  accused,  and  thereby  to  deter  others  from  com- 
mitting crime,  does  not  render  the  former  guilty  of  malicious  prosecu- 
tion, if  he  had  reasonable  cause  to  believe  the  latter  to  be  guilty  of  the 
crime  charged. 
Criminal  Law.  —  Mortgagor  mat  be  Guilty  of  a  Fraudulent  Dispo- 
sition of  the  mortgaged  property,  and  of  occasioning  loss  to  the  mort- 
gagee, under  section  4600  of  the  code  of  Georgia,  though  he  has  other 
property  from  which  the  mortgagee  could  have  collected  the  debt  secured 
by  Ins  mortgage.     The  mortgagee  is  entitled  to  be  satisfied  out  of  the 
specific  property,  and  the  mortgagor  has  no  right  to  throw  his  secured 
creditor  on  his  general  estate. 
Criminal  Law.  — The  Refusal  of  the  Mortgagor  to  Produce  or  Point 
out  the  Mortgaged   Property  to  an  officer  who  is  seeking  to  levy 
thereon  to  satisfy  the  mortgage  is  not  a  criminal  offense,  but  it  may  be 
a  strong  circumstance  to  indicate  fraud. 
Instruction  in  an  Action  for  Malicious  Prosecution,  that  "in  cases  of 
this  character,  the  injury,  if  any  is  proved  to  your  satisfaction,  is  to  the 
peace,  happiness,  etc.,  of  the  plaintiff;  no  measure  of  damages  can  be 
prescribed   except  the  enlightened  conscience  of   impartial  jurors,"  is 
correct,  if  confined  to  that  part  of  the  case  wherein  there  can  be  no  exact 
measure  of  damages,  but  it  should  be  so  limited  that  the  jury  will  not 
apply  it  to  that  part  of  the  case  where  the  exact  amount  of  damages  has 
been  proved,  such  as  expenses  in  counsel  fees,  loss  of  time,  and  the  like. 
Malicious   Prosecution  —  Elements   of    Damages. — The  pecuniary  cir- 
cumstances of  the  defendant  may  be  considered  by  the  jury  in  an  action 
of  malicious  prosecution  under  the  code  of  Georgia,  which  declares  that 
"the  injury  shall  not  be  confined  to  actual  damages  sustained  by  the 
accused." 

Action  for  malicious  prosecution. 

Lofton  and  Moore,  and  Bacon  and  Rutherford,  for  the  plain- 
tiff in  error. 

Dessau  and  Bartlett,  for  the  defendant  in  error. 
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Bleckley,  C.  J.     Allen  mortgaged  to  Coleman   and  New- 
som    a    mule    and   a   one-horse    wagon.     Newsom    died,  and 
Coleman,  as  surviving  partner,  foreclosed  the  mortgage.     A 
mortgage^,  fa.  was  issued;  search  was  made  for  the  property, 
and  it  was  not  found.     Certain  information  came  to  Coleman 
indicating  that  the  property  had  heen  disposed  of  by  Allen. 
Coleman  took  the  advice  of  counsel  learned  in  the  law,  and 
thereupon  made  the  requisite  affidavit  to  impute  an  offense 
under  section  4600  of  the  code,  charging  that  the  property  had 
been  fraudulently  disposed  of,  procured  a  warrant  for  the  ar- 
rest of  Allen,  and   Allen   was   arrested,  detained  in  custody 
upon  the   streets  of  Macon  a   few   hours,  and  was  then  per- 
mitted to  go  home,  on  his  promise  made  to  the  sheriff  to  re- 
turn and  give  bond.     Afterwards  he  returned  and  gave  a  bond 
for  his  appearance  to  answer  the  charge.     At  a  subsequent 
term  of  the  city  court  of  Macon,  another  affidavit  was  made 
by  Coleman,  charging  that  the  property  had  been  fraudulently 
sold  and  disposed  of.     Upon  that  affidavit  an  accusation  was 
framed,  and  Allen  was  tried  and  acquitted;  after  which   he 
brought  his  action  against  Coleman  for  malicious  arrest  and 
malicious  prosecution,  founding  his  action  upon  both  proceed- 
ings, that  is,  the  warrant,  his  arrest  under  it,  and  the  subse- 
quent prosecution  in  the  city  court.     He  laid  damages  in  his 
declaration,  generally,  at   a  large  sum;  and   alleged   special 
damage  in  that  he  was  put  to  expense  in  defending  himself, 
and  that  he  lost  time,  etc.     On  the  trial  he  proved  these  special 
damages.     The  jury  found  for  the  plaintiff  a  verdict  for  one 
thousand  dollars.     The  defendant  moved  for  a  new  trial,  on 
various  grounds,  which   motion  was  denied.     It  is  the  judg- 
ment refusing  the  new  trial  that  we  have  now  to  review. 

1.  The  general  principle  that,  in  an  action  for  malicious 
prosecution,  there  can  be  no  recovery  without  a  concurrence 
of  the  want  of  probable  cause  with  malice,  is  fully  recognized. 
If  probable  cause  and  malice  are  both  present,  there  can  be  no 
recovery;  if  they  are  both  absent,  there  can  be  none.  In  this 
class  of  actions,  it  is  only  where  malice  is  present  and  prob- 
able cause  is  absent  that  there  can  be  a  recovery. 

The  seventh  ground  of  the  motion  for  a  new  trial  complains 
of  the  charge  of  the  court  as  follows:  "  Probable  cause  means 
nothing  more  than  reasonable  grounds.  Probable  cause  is 
that  apparent  state  of  facts  which  seems  to  exist  after  reason- 
able and  proper  inquiry."  The  eighth  ground  complains  that 
the  court  charged:  "Now,  whilst  no  man  should   be  deterred 
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from  prosecuting  a  case  on  the  criminal  side  of  the  court, 
where  he  honestly  believes,  after  due  and  proper  inquiry, — 
either  upon  his  own  knowledge,  or  upon  reliable  information 
furnished  by  others,  —  that  a  crime  has  been  committed,  yet 
he  must  not  act  hastily,  or  without  ordinary  caution  or  reason- 
able diligence  in  instituting  a  prosecution,  and  if  he  so  acted 
without  reasonable  diligence,  and  hastily  and  unreasonably, 
he  is  responsible  for  damages."  The  ninth  ground  complains 
that  the  court  charged:  "  See  whether  the  defendant  acted  on 
probable  cause  and  without  malice  or  not;  in  other  words, 
find  out  what  his  diligence  was  as  to  this  matter.  Take  it  all 
into  consideration,  and  see  whether  he  acted  with  ordinary 
care,  and  as  a  man  of  ordinary  prudence  would  act  under  the 
same  circumstances,  or  as  you  would  act  under  the  same  cir- 
cumstances." 

Leaving  out  the  last  member  of  the  last  sentence,  "  or  as 
you  would  act  under  the  same  circumstances,"  the  main  ob- 
jection urged  against  the  charge,  as  it  respects  probable  cause, 
is,  that  it  conflicts  with  section  2983  of  the  code,  which  section 
reads  thus:  "Want  of  probable  cause  shall  be  a  question  for 
the  jury,  under  the  direction  of  the  court,  and  shall  exist  when 
the  circumstances  are  such  as  to  satisfy  a  reasonable  man 
that  the  accuser  had  no  ground  for  proceeding  but  his  desire 
to  injure  the  accused."  It  is  contended  that  this  is  exhaust- 
ive of  all  possible  cases  of  the  absence  of  probable  cause;  that 
unless  a  reasonable  man  would  not  be  satisfied  by  the  circum- 
stances that  the  accuser  had  no  ground  for  proceeding  but  his 
desire  to  injure  the  accused,  there  would  be  the  presence  of 
probable  cause.  We  think  this  construction  a  mistaken  one. 
The  section  declares  that  the  question  shall  be  one  for  the 
jury,  under  the  direction  of  the  court;  but  it  does  not  leave 
the  whole  range  of  the  question  to  the  jury.  It  undertakes  to 
settle  an  instance  in  which  the  court  and  jury  shall  recognize 
the  absence  of  probable  cause.  That  instance  is,  when  the 
circumstances  are  such  that  the  prosecution  must  be  attributed 
solely  to  a  desire  to  injure  the  accused.  Of  course,  want  of 
probable  cause  exists  when  there  is  no  ground  but  the  desire 
to  injure.  That  is  the  extreme  case  of  legal  malice.  But  it 
does  not  follow  that  if  a  man  has  no  ground  but  the  desire  to 
benefit  his  grandmother,  probable  cause  might  not  be  absent 
in  that  instance.  The  absence  of  probable  cause  is  to  be 
found  in  every  case  where  there  is  no  inducement  for  the 
prosecution  except  the  desire  to  injure  the  accused.     But  it 
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does  not  follow  that  this  is  exhausive  of  all  the  instances  of 
the  want  of  probable  cause;  for  the  desire  that  actuates  the 
accuser  may  be  one  of  selfish  or  benevolent  affection,  may  be 
one  of  self-love  or  love  for  another,  and  wholly  free  from  any 
independent  wish  to  injure  the  accused,  yet  there  may  be  ab- 
sence of  probable  cause,  and  presence  of  legal  malice.  The 
phraseology  of  the  code  was  doubtless  taken  from  an  observa- 
tion of  Chief  Justice  Tindal  in  Willans  v.  Taylor,  6  Bing.  90, 
in  which  it  was  said:  "  What  shall  amount  to  such  a  combi- 
nation of  malice  and  want  of  probable  cause  is  so  much  a  mat- 
ter of  fact  in  each  individual  case  as  to  render  it  impossible  to 
lay  down  any  general  rule  on  the  subject;  but  there  ought  to 
be  enough  to  satisfy  a  reasonable  man  that  the  accuser  had  no 
ground  for  proceeding  but  his  desire  to  injure  the  accused." 
Some  of  the  language  I  have  quoted  from  the  motion  for  a  new 
trial  may  not  be  literally  accurate,  but  construed  in  the  light 
of  the  whole  charge,  there  is  no  substantial  error  in  it.  It 
deals  rather  with  what  is  probable  cause  than  what  is  not; 
and  of  course  the  affirmative  of  the  matter  is  open  to  consid- 
eration if  the  negative  is.  If  it  is  proper  for  the  jury  to  inquire 
what  is  not  probable  cause,  in  conducting  that  inqury,  it  must 
be  proper  for  them  to  consider  what  is  probable  cause. 

The  view  of  the  judge  below  corresponds  substantially  with 
that  embraced  in  the  authorities  which  treat  of  probable  cause: 
See  2  Wood's  Addison  on  Torts,  sec.  853,  and  notes;  2  Suth- 
erland on  Damages,  707;  1  Hilliard  on  Torts,  429  et  seq.; 
Bacon  v.  Towne,  4  Cush.  238,  239;  Griffis  v.  Sellars,  2  Dev.  &  B. 
492;  31  Am.  Dec.  422.  Cases  recognizing  the  duty  of  caution, 
avoidance  of  haste,  etc.,  are  McGum  v.  BracJcett,  33  Me.  331; 
Long  v.  Rodgers,  19  Ala.  336;  Shafer  v.  Loucks,  63  Barb.  426; 
Humphries  v.  Parker,  52  Me.  505,  and  many  others. 

But  the  latter  part  of  the  charge  cannot  be  upheld,  —  that 
part  which  refers  to  the  jury,  and  makes  them  the  standard 
of  propriety.  That  much  was  error,  and  for  that  error  we 
shall  reverse  the  judgment  of  the  court. 

2.  Before  passing  from  the  subject,  however,  I  wish  to  observe 
that  the  doctrine  pressed  upon  us  in  the  argument,  and  sus- 
tained by  the  opinion  of  two  members  of  the  court  of  exchequer 
in  the  case  of  Stevens  v.  Railway  Co.  and  Lander,  10  Ex.  352, 
we  are  unwilling  to  recognize  as  applicable  to  this  case.  It 
might  have  been  properly  applied  to  the  case  which  was  be- 
fore the  court  at  that  time,  because  there  were-  circumstances 
indicating  that  the  charge  had  been  trumped  up,  but  we  see 
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nothing  in  tin's  ease  that  so  indicates.  The  doctrine  announced 
by  Alderson,  Baron,  was  this:  "Any  motive  other  than  that 
of  simply  instituting  a  prosecution  for  the  purpose  of  bringing 
a  person  to  justice  is  a  malicious  motive  on  the  part  of  the 
person  who  acts  in  that  way.  And  it  appears  to  me,  in  the 
present  case,  that  the  prosecution  of  a  person  for  the  purpose 
of  frightening  others,  and  thereby  deterring  them  from  com- 
mitting depredations  upon  the  property  of  the  company,  is 
not  a  motive  of  such  a  direct  character  as  to  afford  a  legiti- 
mate foundation  for  a  criminal  prosecution."  And  Martin, 
Raron,  in  the  same  case,  said:  "I  think  that  the  fact  of  the 
defendant  Lander  prosecuting  the  plaintiff,  not  for  the  purpose 
of  punishing  him,  but  to  make  an  example  to  others,  is  ample 
evidence  of  malice."  In  so  far  as  any  general  tsst  of  the 
right  purpose  of  instituting  a  prosecution  is  here  hinted  at,  it 
seems  at  variance  with  sound  principle.  The  most  elevated 
motive  that  can  possibly  be  entertained  for  prosecuting  any- 
body is  to  make  an  example  for  the  benefit  of  the  public;  the 
next  is  to  make  an  example  for  the  benefit  of  individuals  other 
than  self;  and  the  next  is  to  make  an  example  for  the  benefit 
of  one's  self.  The  bringing  of  anybody  to  justice,  without 
regard  to  its  effect  for  good  by  way  of  example,  is  excusable, 
but  not  commendable.  The  motive  of  the  prosecution  testi- 
fied to  in  this  case  was  a  proper  one,  being  the  desire  to  deter 
others  from  committing  crime  by  making  an  example  of  the 
alleged  criminal.  But  no  one  has  a  right  to  make  any  person 
an  example,  unless  he  is  guilty;  and  it  will  not  do  to  proceed 
against  him  for  example  or  anything  else,  unless  you  believe 
him  to  be  guilty,  and  have  good  and  probable  grounds  upon 
which  to  base  the  opinion;  but  I  cannot  see  anything  to  criti- 
cise in  the  motive  of  a  prosecutor  who  candidly  avows  that  he 
does  not  want  to  hurt  the  accused,  but  simply  wants  to  make 
him  an  example  to  deter  others.  Such  a  mental  attitude 
toward  offenders  is  that  of  the  law  itself. 

3.  The  sixth  ground  of  the  motion  for  a  new  trial  embraces 
a  charge  of  the  court  to  this  effect:  "In  determining  whether 
the  holder  of  the  mortgage  has  sustained  loss,  the  jury  can 
take  into  consideration  any  facts  going  to  show  that  the  mort- 
gagor had  other  property  than  the  mortgage  from  which  the 
mortgagee  could  have  collected  the  debt  secured  by  the  mort- 
gage. For  instance,  if  the  mortgagor  was  solvent,  and  had 
property  subject  to  the  mortgaged  debt,  then  a  sale  or  other 
disposition  of  the  mortgaged  property  would  not  be  a  violation 
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of  the  law."  We  think  this  is  a  misconstruction  of  the  stat- 
ute: Code,  sec.  4600.  The  loss  mentioned  in  the  statute  does 
not  necessarily  refer  to  a  loss  of  the  debt,  or  any  part  of  it; 
but  if  there  be  a  fraudulent  disposition  of  the  property  mort- 
gaged, and  loss  of  the  mortgagee's  security,  or  of  the  value  of 
his  security,  results  from  it,  the  fraud  is  an  offense;  or  if  the 
mortgagee  sustains  loss  by  reason  of  having  to  incur  expense 
to  follow  the  property  or  discover  it,  in  consequence  of  a  fraud- 
ulent sale,  or  fraudulent  disposition,  we  think  such  loss  would 
be  all  the  loss  that  the  statute  would  require,  in  order  to  make 
the  vendor  punishable.  The  gist  of  the  offense  is  the  fraudu- 
lent sale  or  disposition  of  the  property.  All  the  acts  and 
moral  elements  which  have  to  come  from  the  accused  being 
complete,  then  any  loss  that  results  from  those  acts  and  moral 
elements  will  be  sufficient  to  render  the  accused  punishable 
under  the  statute. 

There  could  be  cases,  and  may  be  cases,  in  which  such  a 
disposition  of  the  property  would  be  followed  by  no  loss  at  all 
to  the  mortgagee;  if  he  could  go  and  levy  on  the  property  with 
the  same  facility  after  it  is  sold  or  disposed  of  as  before,  there 
is  no  offense;  he  cannot  complain;  he  is  not  hurt.  But  if  he 
is  put  to  more  expense  in  collecting  his  debt,  or  in  prosecut- 
ing his  remedies,  it  is  a  loss  to  him  by  reason  of  the  wrongful 
and  fraudulent  act,  and  the  loss  is  to  be  imputed  to  the  mort- 
gagor. The  case  was  put  to  us:  Suppose  that  Vanderbilt  had 
mortgaged  property  and  fraudulently  disposed  of  it,  would  it 
be  any  offense?  I  accept  the  supposed  case.  If  Vanderbilt 
or  anybody  else  were  so  to  act,  and  thereby  lessen  the  value  of 
the  security,  he  would  be  amenable  to  this  law.  The  mort- 
gagee is  entitled  to  his  satisfaction  out  of  the  specific  property, 
and  the  mortgagor  has  no  right  to  throw  his  secured  creditor 
on  his  general  estate;  after  the  mortgagee  has  obtained  a  lien 
on  the  mortgaged  property,  he  is  entitled  to  have  his  satisfac- 
tion out  of  it;  and  if  the  mortgagor,  by  fraudulently  disposing 
of  it,  causes  loss  in  the  value  of  the  security,  or  by  way  of 
increased  expenses  in  the  matter  of  realizing  satisfaction  out 
of  that  property,  Mr.  Vanderbilt,  just  as  Mr.  Allen  or  anybody 
else  that  does  the  wrongful  act,  would  be  amenable  to  the  law. 
It  cannot  be  possible  that  if  a  poor  fellow  fraudulently  runs 
off  or  conceals  his  mortgaged  property,  and  has  nothing  to 
represent  it,  he  is  guilty,  and  the  man  who  has  something  is 
not,  though  he  has  done  the  same  act  with  the  same  intent. 
If  they  both  act  with   the  same  intent,  if  the  physical  and 
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moral  elements  in  each  case  are  the  same,  and  there  is  one 
dollar  or  one  dime  of  losb  to  the  creditor,  they  are  equally 
amenable  to  the  provisions  of  this  statute.  It  will  not  do  to 
say  that  a  man,  rich  or  poor,  can  mortgage  property  and  dispose 
of  it  as  he  pleases  for  the  purpose  of  defeating  the  application 
of  it  to  the  mortgage,  that  is,  with  a  view  and  intention  of  de- 
frauding his  creditor,  and  then  turn  around  to  him  and  say: 
"  Sue  me.  I  have  plenty  left.  Incur  the  expense  and  sub- 
mit to  the  delay  of  bringing  an  action  against  me  and  realiz- 
ing out  of  my  general  estate."  Such  insolent  defiance,  we 
apprehend,  was  never  in  the  contemplation  of  the  legislature. 
The  statute  does  not  say  loss  of  the  whole  or  a  part  of  the 
debt,  but  it  says  "loss."  The  language  (Code,  sec.  4600)  is: 
"  If  any  person  shall  violate  the  provisions  of  this  section,  and 
loss  is  thereby  sustained  by  the  holder  of  the  mortgage,  the 
offender  shall  be  deemed  guilty  of  a  misdemeanor,"  etc.  So 
we  think  the  charge  of  the  court  on  this  subject  was  another 
error  committed  in  trying  the  case. 

4.  Another  part  of  the  charge  embodied  in  the  sixth  ground 
of  the  motion  is:  "In  Georgia,  a  mortgage  is  only  a  security 
for  a  debt,  and  passes  no  title.  When  the  mortgage  is  fore- 
closed, and  the^.  fa.  placed  in  the  hands  of  the  levying  officer, 
it  is  the  duty  of  the  officer  to  find  and  levy  upon  the  property, 
and  there  is  no  obligation  on  the  part  of  the  mortgagor  to  pro- 
duce the  mortgaged  property,  or  to  point  it  out;  and  the  failure 
of  the  mortgagor  either  to  produce  to  the  levying  officer  the 
property,  or  to  point  it  out  to  the  officer,  will  not  be  any 
offense."  This  charge  is  sound  law.  And  yet,  while  no 
offense,  it  may  be  a  very  strong  circumstance  to  indicate 
fraud,  if  the  mortgagor  will  not  assist  the  officer  to  find  the 
property.  It  is  not  a  crime  for  him  to  refuse  to  do  it,  but  to 
produce  the  property  is  a  very  appropriate  thing  for  him  to  do. 
To  show  the  officer  where  the  property  is  when  he  comes  to 
make  a  levy  is  a  moral  duty.  It  is  a  higher  style  of  conduct 
on  the  part  of  an  honest  debtor  to  do  this  than  just  to  say: 
"Find  it  if  you  can."     But  it  is  no  crime  not  to  point  it  out. 

5.  Another  part  of  the  sixth  ground  of  the  motion  for  a  new 
trial  is  an  exception  to  the  charge  to  this  effect:  "In  cases  of 
this  character,  the  injury,  if  any  is  proved  to  your  satisfaction, 
is  to  the  peace,  happiness,  etc.,  of  the  plaintiff.  No  measure 
of  damages  can  be  prescribed,  except  the  enlightened  con- 
science of  impartial  jurors.  The  worldly  circumstances  of 
the  parties,  if  proved  to  your  satisfaction,  and  all  the  attend- 
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ant  facts  proved  before  you,  should  be  weighed":  Code,  sec. 
3067. 

The  defendant  submits  that  whether,  "in  cases  of  this  char- 
acter, the  injury  is  to  the  peace,  happiness,  etc.,  of  the  plain- 
tiff'," is  a  question  for  the  jury,  and  not  for  the  judge  to  decide 
in  his  charge.  The  contention  is,  that  for  the  judge  to  classify 
the  case  was  error,  because  it  was  an  encroachment  upon  the 
province  of  the  jury.  We  do  not  so  consider  it.  The  judge 
did  not  say  "in  this  case";  but  he  said  "in  cases  of  this 
character,  the  injury,  if  any,"  etc.  In  Ransone  v.  Christian, 
49  Ga.  491,  the  charge  was  criticised  upon  the  ground  that  the 
question  was  as  to  exemplary  damages,  and  the  judge  said 
"in  this  case";  but  here  the  judge  says  "in  cases  of  this  charac- 
ter." It  was  not  improper  to  tell  the  jury  that  in  cases  of  this 
character  there  was  no  exact  measure  of  damages,  if  the  court 
had  not  put  the  whole  case  upon  that  proposition.  But  there 
was  error  in  not  discriminating  as  to  a  part  of  the  case.  A 
part  of  the  case  was  subject  to  this  rule;  but  the  court  charged 
the  jury,  as  to  the  whole  case,  that  no  measure  of  damages 
could  be  prescribed  except  the  enlightened  conscience  of  im- 
partial jurors.  There  was  a  measure  of  damages  as  to  a  part 
of  the  case,  because  the  plaintiff  had  proved  his  expenses  in 
counsel  fees,  his  loss  of  time,  the  value  of  his  time,  etc.;  so 
that  the  error  was  in  not  distinguishing  between  the  part  of 
the  case  which  was  subject  to  the  absolute,  unlimited  discre- 
tion of  the  jury,  and  the  part  which  was  confined  by  the 
evidence  to  sums  actually  proved:  Central  Railroad  v.  Senn,73 
Ga.  705. 

6.  The  code,  section  2986,  declares:  "The  recovery  shall  not 
be  confined  to  actual  damages  sustained  by  the  accused,  but 
shall  be  regulated  by  the  circumstances  of  the  case."  That 
not  only  allows,  but  constrains,  the  jury  to  look  beyond  actual 
damages,  and  for  this  reason  we  uphold  the  ruling  of  the  court 
admitting  evidence  as  to  the  pecuniary  circumstances  of  the  de- 
fendant in  the  action.  Such  evidence,  under  many  authorities, 
is  admissible  wherever  punitive  damages  may  be  recovered; 
but  what  we  rule  at  present  is,  that  it  is  admissible  in  this  class 
of  actions,  where;  the  very  essence  of  the  injury  is  '.hut  it  pro- 
ceeded from  malice.  We  think  that,  under  all  the  authori- 
ties, the  pecuniary  condition  and  worldly  circumstances  of  the 
defendant  may  be  received  in  evidence,  to  be  con  idered  by 
the  jury,  in  this  particular  class  of  actions;  and  the  mere  clas- 
sification distinguishes  it  from  the  case  of  Georgia  Railroad  v. 


Oct.  1887.]  Coleman  v.  Allen.  457 

Homer,  73  Ga.  251.  In  that  case  there  was  no  absolute  statu- 
tory injunction  to  make  the  damages  exceed  mere  compen- 
satory damages. 

Wealth  of  defendant  considered:  1  Sutherland  on  Damages, 
743-745;  3  Id.  727;  Belknap  v.  Railroad,  49  N.  H.  358; 
Johnson  v.  Smith,  64  Me.  553;  Humphries  v.  Parker,  52  Id. 
507,  508;  Stanwood  v.  Whitmore,  63  Id.  209;  Jones  v.  Jones, 
71  111.  562;  McCarthy  v.  Nisken,  22  Minn.  90;  Winn  v.  Pcrkam, 
42  Wis.  493;  Birchard  v.  Booth,  4  Id.  67;  Barnes  v.  Martin,  15 
Id.  240;  82  Am.  Dec.  670;  Hunt  v.  R.  R.  Co.,  26  Iowa,  363; 
Guengereeh  v.  Smith,  34  Id.  348;  Bailey  v.  Houston,  58  Mo. 
368;  McNamara  v.  /Tingr,  7  111.  432;  Clements  v.  Moloney,  55 
Mo.  352;  #owe  v.  A/ose?,  9  Rich.  423. 

7.  Some  authorities  hold  (and  section  3067  of  our  code  may 
possibly  bear  that  construction)  that  where  the  pecuniary 
circu instances  of  the  defendant  are  admissible  in  evidence  to 
be  considered  in  graduating  damages,  those  of  the  plaintiff 
are  also  admissible  for  the  like  purpose.  This  precise  ques- 
tion need  not  be  decided  in  the  present  case,  as  there  was 
another  object  for  which  the  plaintiff's  pecuniary  circum- 
stances were  clearly  admissible,  that  is,  to  throw  light  upon 
his  dealings  with  the  mortgaged  property  and  the  motive  that 
actuated  the  same.  Whilst  the  wealth  of  Vanderbilt  would 
not  screen  from  punishment  for  a  fraud  actually  committed, 
it  might  be  of  great  consequence  in  illustrating  the  question 
whether  or  not  a  fraud  was  intended,  and  also  the  further 
question  whether  an  accuser  had  reason  to  believe  that  a  fraud 
was  intended. 

8.  Another  ground  of  the  motion  for  a  new  trial  objects  to 
a  certain  question  put  to  Mrs.  Allen,  with  reference  to  whether 
her  husband,  on  being  arrested,  was  disturbed  or  troubled. 
The  objection  was  to  the  question,  not  to  the  evidence  that  it 
elicited,  and  we  find  in  looking  at  the  brief  of  evidence  that 
the  answer  was  legal,  and  therefore  the  exception  to  the  ques- 
tion is  of  no  consequence. 

Judgment  reversed.  

Malicious  Prosecution.  —  To  sustain  an  action  for  a  malicious  prosecution 
which  has  terminated  in  an  acquittal,  it  must  be  shown  that  the  action  was 
instituted  both  in  malice  and  without  probable  cause:  Paddock  v.  Watt*,  116 
Ind.  140;  9  Am.  St.  Rep.  832,  and  note  S36;  Ward  v.  Sutor,  70  Tex.  343;  8 
Am.  St.  Rep.  606,  and  note;  Clement*  v.  Odorless  Ercavathvj  App.  Co., 
67  Md.  461;  1  Am.  St.  Rep.  40i),  ami  note  i\'2;  Dearmond  v.  St.  Amant,  40 
La.  Ann.  374.  And  the  termination  ot  the  prosecution  alleged  to  have  been 
malicious  must  also  be  shown:   Forstcr  v.  Orr,  17  Or.  447. 
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Phillips  v.  Dewald. 

[79  Georgia,  732.J 

Care  in  Securing  a  Horse  and  Preventing  his  Escape  Which  his 
Owner  is  Bound  to  Observe  is  that  care  which  every  prudent  man 
would  exercise  in  dealing  with  similar  horses  at  a  like  place  and  under 
like  circumstances.  Though  a  horse  be  sensible,  gentle,  aud  accustomed 
to  stand  at  his  owner's  door  in  a  busy,  noisy  street,  yet  if  he  be  fancy, 
stylish,  restless,  and  high-strung,  the  jury  may  infer  negligence  from 
leaving  him  loose  elsewhere  in  the  sune  or  in  auother  street,  unattended, 
except  by  the  owner  watching  him  from  a  distance  of  five  or  six  feet. 

Every  Horse  must  be  Properly  Secured  or  Attended  in  a  Crowded 
Business  Street  of  a  city,  when  there  by  the  act  of  his  owner,  and  sub- 
ject to  his  control,  no  matter  how  gentle  or  amiable  such  horse  may  be. 

The  Fact  that  a  Loose  Horse  was  Frightened  by  the  Efforts  of 
Persons  Trying  to  Stop  or  capture  him,  and  was  thereby  caused  to  run 
away,  will  not  relieve  from  liability  his  owner,  who  was  guilty  of  negli- 
gence in  leaving  him  unfasteued  and  unguarded  in  the  public  streets. 

W.  R.  Hodgson,  and  Broyles  and  Johnston,  for  the  plaintiff 
in  error. 

Weil  and  Brandt,  for  the  defendant  in  error. 

Bleckley,  C.  J.  In  an  action  for  a  personal  injury  result- 
ing from  being  run  over  by  a  horse,  Dewald  obtained  a  verdict 
against  Phillips  for  five  hundred  dollars;  and  the  court  refus- 
ing to  grant  a  new  trial,  Phillips  excepted.  Several  grounds 
were  embraced  in  the  motion  for  a  new  trial,  but  all  of  them 
were  waived,  except  those  involving  the  sufficiency  of  the  evi- 
dence, and  one  other  which  questions  the  admissibility  of  cer- 
tain testimony. 

The  horse,  while  in  harness  and  attached  to  a  buggy,  was 
left  standing  in  the  street  at  the  corner  of  Alabama  and  Broad 
streets,  in  the  city  of  Atlanta.  Phillips,  the  owner,  stood  on 
the  sidewalk  watching  him,  not  farther  from  him  than  five  or 
six  feet.  A  dray,  loaded  with  gas-pipes,  approached  from  the 
rear,  and  the  horse  walked  off  slowly  down  Alabama  Street. 
Phillips  followed  "in  a  trot"  to  catch  him.  Some  negro  bar- 
bers ran  out  of  their  shop  and  frightened  him.  On  reaching 
Whitehall  Street,  he  turned  as  if  to  take  that  street,  but  the 
barbers,  or  others,  by  their  interference,  caused  him  to  swerve 
from  his  course,  and  continue  down  Alabama  Street.  He  was 
then  going  in  a  sweeping  trot,  and  Phillips  could  not  overtake 
him.  The  people  on  the  street  ran  out,  some  throwing  up 
their  hands,  trying  to  stop  him.  They  frightened  him  so  that 
he  got  to  running  very  fast.  Reaching  the  corner  of  Alabama 
and  Pryor  streets,  he  ran  upon  the  6idewalk,  struck  Dewald, 
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a  man  over  sixty  years  of  age,  who  did  not  see  him,  threw  him 
down,  knocked  him  insensible,  and  injured  him  very  severely. 
There  was  a  large  wound  of  the  scalp,  a  fracture  of  the  shoul- 
der-blade, the  rupture  of  a  membrane  of  the  ear,  causing  hem- 
orrhage at  the  time  and  partial  deafness  afterwards.  Dewald 
was  confined  to  his  bed  for  half  a  month,  suffering  great  pain; 
was  unable  to  attend  to  business  for  three  months;  cannot, 
without  pain,  raise  the  arm  to  his  head,  or  take  off  his  coat; 
has  to  be  assisted  to  remove  his  coat,  overcoat,  and  vest,  and 
has  to  walk  with  a  cane.  He  incurred  expenses  for  medicine, 
medical  services,  and  nursing  to  the  amount  of  three  hundred 
dollars.  His  average  earnings  in  his  business  prior  to  the  in- 
jury were  two  thousand  or  two  thousand  five  hundred  dollars 
a  year. 

The  horse  was  used  to  the  city,  was  very  gentle,  easily  con- 
trolled; a  lady  had  frequently  driven  him;  he  often  stood  on 
the  street,  near  defendant's  door,  in  the  business  part  of  the 
city,  unhitched,  drays  and  other  vehicles  constantly  passing. 
He  was  not  vicious,  but  had  life;  was  fancy  and  stylish,  rest- 
less,  and  very  high-strung;  was  quite  sensible,  —  would  pick 
up  your  handkerchief,  and  at  his  stall  would  fondle  with  you. 
He  had  about  a  three-minute  gait,  and  perhaps  lacked  but 
little  of  being  thoroughbred.  When  under  the  saddle  he  was 
hard  to  hold,  but  in  harness  was  tender  of  mouth,  and  with 
any  one  holding  the  reins,  was  under  complete  control,  and 
very  easily  managed.  He  had  been  driven  up  to  and  past  a 
locomotive  at  a  crossing;  had  gone  quietly  in  a  buggy  with  a 
railroad  train  passing  him  from  behind;  and  one  witness  had, 
a  dozen  or  more  times,  driven  him,  riding  out  young  ladies, 
crossing  the  railroad,  and  always  found  him  gentle  and  man- 
ageable. The  defendant  had  owned  him  some  time,  had  never 
had  an  accident  with  him  before,  nor,  so  far  as  appears,  had 
any  previous  owner  or  other  person. 

1.  The  declaration  alleged  that  the  defendant  negligently 
left  the  horse  in  the  street,  attached  to  a  buggy,  unhitched 
and  unattended.  The  diligence  in  securing  his  horse  and 
preventing  his  escape  which  the  defendant  was  bound  to  ob- 
serve was  that  care  which  every  prudent  man  exercises,  or 
would  exercise,  in  dealing  with  similar  horses  at  a  like  place 
under  like  circumstances.  The  omission  of  that  degree  of  dil- 
igence would  be  negligence;  and  whether  it  was  omitted  or 
not  in  this  instance  was  a  question  for  the  jury.  From  the 
facts  above  recited,  all  of  which  appeared  in  evidence,  the  jury 
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concluded  that  the  negligence  was  established,  and  we  think 
their  conclusion  was  well  warranted. 

Though  a  horse  be  sensible,  very  gentle,  and  accustomed  to 
stand  unhitched  at  his  owner's  door  in  a  busy,  noisy  street, 
yet  if  he  be  fancy,  stylish,  restless,  and  very  high-strung,  the 
jury  may  infer  negligence  from  leaving  him  loose  elsewhere  in 
the  same  or  another  street,  unattended,  except  by  the  owner 
watching  him  from  a  distance  of  five  or  six  feet. 

It  is  said  that  the  horse  was  not  vicious,  or  if  so,  the  defend- 
ant did  not  know  it.  A  vicious  animal  is  any  individual  of  a 
vicious  species,  or  a  vicious  individual  of  a  harmless  species. 
This  horse  was  neither,  and  consequently  the  learning  touch- 
ing vicious  animals,  whether  derived  from  statutes  or  judicial 
decisions,  has  nothing  to  do  with  the  case.  Every  horse  what- 
ever, no  matter  how  gentle  and  amiable,  must  be  properly  at- 
tended or  secured  in  the  crowded  business  streets  of  a  city, 
when  there  by  the  act  of  the  owner  and  subject  to  his  con- 
trol. The  instincts  common  to  the  species  render  this  neces- 
sary, and  of  these  instincts  every  owner  must  be  presumed  to 
have  notice.  The  qualities  of  the  individual  horse  have  no 
relevancy,  except  as  throwing  light  upon  the  means  proper  to 
be  used  to  secure  him,  and  the  kind  of  attendance  or  other  pre- 
cautions which  common  prudence  requires. 

2.  Again,  it  is  argued  that  though  the  horse  may  have  been 
loose  in  the  street  by  negligence,  it  was  not  that  negligence, 
but  the  direct  acts  of  others,  winch  caused  him  to  run  away. 
Also,  that  the  injury  to  the  plaintiff  was  too  contingent  and 
remote,  as  related  to  defendant's  negligence,  to  be  the  subject 
of  recovery  in  damages.  It  may  be  fairly  anticipated  by  one 
who  negligently  leaves  a  horse  and  buggy  to  straggle  through 
a  city  that  efforts  will  be  made  to  stop  or  capture  the  horse, 
and  that  such  efforts,  or  other  movements  or  noises,  may 
cause  him  to  run  away,  and  that  if  he  should  run  away, 
some  person  may  be  hurt.  Between  leaving  a  horse  to  go  at 
random  where  there  is  great  danger  of  doing  mischief,  and 
hurling  a  missile  at  or  into  a  crowd,  careless  if  it  strike  or  not, 
there  is  but  little  difference.  The  horse  may  be  regarded  as  a 
squib,  slow  at  first,  but  likely  to  become  swift  and  destructive. 

When  a  horse  attached  to  a  buggy  is,  by  the  owner's  neg- 
ligence, loose  in  the  street  and  moving  at  will,  persons  who  see 
the  horse  thus  going  at  large  are  at  no  fault  for  trying  to  stop 
or  capture  him,  and  if  by  their  rush,  throwing  up  of  hands,  or 
other  demonstrations,  they  frighten  him  and  cause  him  to  run 
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away,  invade  the  sidewalk,  and  injure  a  person  passing  law- 
fully thereon,  the  owner  will  be  responsible  in  damages  for  the 
injury:  Griggs  v.  Fleckenstein,  14  Minn.  81;  100  Am.  Dec.  199; 
McDonald  v.  Snelling,  14  Allen,  292;  92  Am.  Dec.  768;  Lynch 
v.  Nurdin,  1  Ad.  &  E.,  N.  S.,  29. 

3.  Some  evidence  touching  the  character  or  conduct  of  the 
horse  after  this  cause  of  action  arose  was  admitted  over  de- 
fendant's objection,- but  the  ground  of  objection  is  not  stated  in 
the  record.  No  ground  of  objection  to  certain  evidence  being 
stated,  either  in  the  motion  for  a  new  trial  or  in  the  bill  of  ex- 
ceptions, the  admissibility  of  the  evidence  is  not  for  adjudica- 
tion by  this  court. 

Judgment  affirmed.  

Animals  —  Negligence  in  Securing  and  Driving.  —  Everyman  is 
bound  to  use  due  care  under  the  circumstances  existent  in  driving  and  secur- 
ing animals:  Lawson's  Rights  and  Remedies,  sec.  1389,  and  cases  cited. 
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Reid  v.  La  dub. 

[66  Michigan,  22.] 

Vendor  of  Hides  is  Estopped  from  Claiming  to  Recover  for  Alleged 
Shortage  in  the  weight  of  the  hides  sold  by  him,  where,  after  discover- 
ing that  he  has  been  defrauded  by  short  weights,  he  settles  with  the 
vendee  according  to  the  latter's  reports  of  such  weights,  without  making 
any  claim  for  the  shortage,  or  even  calling  the  veudee's  attention  to  the 
matter. 

Opinions  and  Surmises  not  Testimony. — The  fact  that  a  vendee  of  hides 
made  a  mistake  or  acted  fraudulently  in  weighing  them  on  two  or  three 
occasions  daring  the  last  year  of  his  dealings  with  the  vendor  is  not  evi- 
dence from  which  it  can  be  presumed  that  he  did  so  eight  years  before. 
Nor  is  it  competent  for  the  vendee,  in  an  action  brought  to  recover  for 
the  shortage  in  weights,  to  give  his  opinion  that  he  had  been  unfairly 
dealt  with  during  the  intervening  years,  and  thus  undertake  to  fix  an 
average  per  hide  by  which  the  suspected  shortage  may  be  measured  and 
ascertained  during  those  years. 

Assumpsit.     The  opinion  states  the  case. 
James  H.  Pound,  for  the  appellant. 
Edwin  F.  Conely,  for  the  defendants. 

Sherwood,  J.  The  plaintiff  in  this  case,  a  drover  and 
butcher,  did  business  in  Detroit.  He  was  accustomed  to  sell 
his  hides  taken  from  the  slaughtered  animals  to  the  defend- 
ants at  various  prices  agreed  upon,  but  never  for  less  than  six 
and  one  half  cents  per  pound. 

It  was  the  custom  of  the  parties  in  weighing  the  hides  to 
have  it  done  by  a  servant  of  the  plaintiff"  with  one  of  the  de- 
fendants, and  when  the  weight  was  ascertained  at  the  scales 
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it  was  called  off  in  a  loud  voice  by  one  of  them  to  the  defend- 
ant George  N.  Ladue,  and  he  in  turn  repeated  the  weight  in 
the  presence  and  hearing  of  the  plaintiff  or  his  servant,  and 
which,  thus  verified,  he  then  apparently  entered  upon  paper; 
and  when  the  weighing  was  done  he  made  a  duplicate  state- 
ment of  the  weight  he  had  entered  and  apparently  so  verified 
to  the  plaintiff,  who  settled  and  was  paid  for  the  hides  ac- 
cording to  the  weight  given  him  upon  the  duplicate  ticket. 

Reid  claims  he  was  cheated  in  the  weight  of  his  hides  made 
so  apparently  fair,  and  furnished  to  him  by  the  defendants, 
and  gives  this  statement  of  how  it  was  done  and  how  he  de- 
tected the  fraud. 

He  says  on  the  twenty-third  day  of  March,  1885,  he  was  in 
an  apartment  of  the  building  in  which  at  the  time  the  weigh- 
ing on  that  day  was  going  on,  but  was  not  seen  by  those 
engaged  in  weighing,  and  as  the  servant  called  off  the  weights, 
he  heard  him,  and  took  the  amounts  down  upon  paper,  and 
afterwards,  on  comparing  the  weights  made  that  day  with 
those  furnished  him  upon  the  ticket  by  the  defendants,  he 
found  a  discrepancy,  which  was  in  favor  of  the  defendants. 
This  mode  of  obtaining  the  true  weight  of  the  hides  he  re- 
peated by  himself  or  servants  three  times  with  like  results. 
He  took  the  weight  once  afterwards  in  the  presence  of  the 
weighers  and  the  said  defendant  in  such  manner  as  all  knew 
he  had  taken  the  weight  as  announced  by  the  servant,  and  in 
this  instance  the  weight  furnished  by  defendants  was  right, 
and  the  same  as  he  had  taken. 

The  plaintiff  claims  by  reason  of  the  false  weights  of  his 
hides  so  taken  and  rendered  to  him  by  defendants  he  has  lost 
ten  per  cent  of  their  value,  and  that  this  system  of  fraud  has 
been  practiced  upon  him  by  defendants  for  a  long  time,  it 
being  during  the  entire  time  he  had  sold  them  hides,  and 
brought  this  suit  in  assumpsit  to  recover  for  the  amount  of 
damage  he  had  sustained  in  consequence  of  the  deficiency  in 
weights  occurring  as  above  stated. 

The  defendants  pleaded  the  general  issue. 

On  the  trial,  the  plaintiff  was  allowed  to  recover  the  sum  of 
$132.98  under  the  direction  of  the  court. 

It  appears  from  the  testimony  that  the  deficiency  in  th  > 
weight  on  March  23d  amounted  to  $3.01;  on  the  31st  of 
March,  to  $7.49;  and  on  April  13th,  to  $7.47,  —  these  being 
the  three  occasions  on  which  the  plaintiff  took  or  caused  to 
be  taken  the  weights  without  the  knowledge  of  the  weighers 
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and  Ladue;  also  that  the  plaintiff,  with  full  knowledge  of  the 
shortage  on  the  March  weights,  settled  with  the  defendants 
therefor,  and  received  his  pay  on  the  sales  then  made  accord- 
ing to  the  statements  of  the  weights  as  presented  by  the 
defendants,  without  making  known  to  them  that  he  was  Cog- 
nizant of  the  alleged  shortage,  or  making  any  claim  therefor; 
and  it  further  appears  that  when  the  plaintiff  undertook  to 
settle  for  sales  made  April  13th  on  the  statement  of  weights 
presented  by  the  Ladues,  he  was  asked  to  take  the  sum  of 
$117.20,  and  after  some  controversy  the  parties  failed  to  set- 
tle, and  the  plaintiff  brought  this  suit,  claiming  to  recover, 
not  only  for  the  sale  made  in  April,  1885,  but  also  for  the 
shortage  ascertained  in  the  March  sales  of  the  23d  and  31st, 
and  a  ratable  proportionate  amount  upon  all  sales  of  hides 
made  to  the  defendants  from  the  time  the  plaintiff  commenced 
dealing  with  the  defendants,  in  1877,  until  the  13th  of  April, 
1885. 

The  court  held  that,  in  regard  to  the  claim  made  for  the 
shortage  in  the  March  sales,  the  plaintiff  having  settled  with 
the  defendants  for  the  amount  of  those  sales  and  with  a  full 
knowledge  of  the  fact  that  he  was  accepting  of  less  than  the 
hides  came  to  under  his  contract  with  defendants  for  them, 
and  without  making  any  claim  for  the  shortage,  or  even  call- 
ing the  subject  to  the  attention  of  the  defendants,  he  is 
estopped  from  now  recovering  therefor. 

In  this  holding  we  think  the  court  was  correct. 

It  was  the  plaintiff's  duty,  under  the  circumstances,  to  have 
brought  forward  his  entire  claim  which  the  parties  were  en- 
gaged in  settling,  and  if  he  purposely  omitted  or  kept  back  a 
portion  of  it  when  settling,  he  will  not  be  allowed  to  recover 
for  the  omitted  portion  thereafter,  and  this  is  now  what  is 
sought  to  be  done  by  the  plaintiff.  In  regard  to  the  sale  made 
April  13th,  the  verdict  gives  the  plaintiff  all  he  claims. 

Counsel  for  plaintiff,  to  sustain  his  claim  for  shortage  on  all 
purchases  made  by  the  defendants  of  plaintiff  during  the  years 
the  parties  were  having  dealings,  proposed  to  show, — 

"  1.  That  during  that  period  plaintiff  sold  to  defendants 
9,046  hides,  and  that  on  the  three  sales  made  March  23  and 
31  and  April  13,  1885,  defendants  did  not  pay  within  thirty- 
two  cents  per  hide  of  the  contract  price  for  the  same,  and  did 
not  pay  to  plaintiff  for  the  other  hides  sold  during  that  period 
within  thirty-two  cents  per  hide,  true  value. 

"  2.  That  the  general  practice  of  the  defendant  Ladue,  in 
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buying  hides  of  plaintiff,  was  to  go  to  the  plaintiff's  slaughter- 
house, and  there  have  then;  weighed,  he  being  the  only  man 
that  took  a  written  memorandum  of  weights;  that  he  would 
keep  one  copy,  and  make  a  duplicate  out  for  plaintiff's  man, 
as  the  correct  weight  for  plaintiff  to  settle  by,  and  which  he 
did  afterwards  settle  by,  with  the  exception  of  the  last  time, 
April  13th";  and  "that  they  were  subject  to  the  same  defects 
and  frauds  as  we  have  specified  in  the  sales  of  March  23d, 
31st,  and  April  13th." 

"3.  That  plaintiff  is  an  expert;  that  he  has  been  in  his 
present  business  sixteen  years,  and  is  an  expert  in  regard  to 
hides,  and  everything  pertaining  to  the  hide  business;  and 
that  he  can  approximate  the  weight  of  his  hides,  and  can  tell 
about  how  much,  in  his  judgment,  his  losses  have  been,  and  I 
offer  his  testimony  for  that  purpose;  that  he  has  had  a  con- 
tract with  defendants  for  the  sale  of  all  his  hides  at  a  certain 
rate  per  pound,  never  less  than  six  and  one  half  cents,  and 
that  he  can  approximate  his  losses  in  this  connection,  and 
what  the  defendants  have  defrauded  him  of,  and  that  said 
hides  never  weighed  less  than  seventy  pounds  each." 

The  facts  contained  in  the  foregoing  propositions  were  all 
proper  to  be  shown,  if  the  proof  of  them  could  have  been  made 
by  competent  evidence.  But  the  fact  that  the  defendants  made 
a  mistake  or  acted  fraudulently  in  weighing  the  hides  two  or 
three  times  in  1885  is  not  testimony  from  which  it  may  be 
presumed  that  they  did  so  in  1877,  eight  years  before.  Nor 
was  it  competent  for  the  plaintiff  to  give  his  opinion  that  he 
had  been  dealt  unfairly  by  for  seven  years  in  the  weight  of  the 
hides,  and  then  undertake  to  fix  an  average  per  hide  by  which 
the  suspected  shortage  might  be  measured  and  ascertained 
during  all  that  period.  Such  opinions  and  surmises  do  not 
rise  to  the  dignity  of  testimony,  and  much  less  to  the  plane  of 
evidence. 

It  is  unnecessary  to  consider  the  other  exceptions,  as  what 
has  been  said  must  necessarily  dispose  of  the  case. 

We  think  the  circuit  judge  gave  the  proper  directions  to  the 
jury,  and  the  judgment  must  be  affirmed. 


Evidence.  —  Conclusions  and  suppositions  of  a  witness  are  not  evidence 
against  another:  People  v.  Sfiarp,  107  N.  Y.  427;  1  Am.  St.  Rep.  851.  The 
opinion  of  a  witness,  except  in  expert  testimony,  13  not  legitimate  evidence 
as  to  any  matter  that  may  be  reproduced  before  the  jury  by  a  witness,  it  be- 
ing the  province  of  the  jury  to  form  their  own  opinion  on  facts  of  common 
experience,  uninfluenced  by  the  opinion  of  any  witness:  Mann  v.  Stale,  23 
Am.  St.  Rep.,  Vol.  XI. —  30 
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Fla.  61 1.  And  even  scientific  opinions  of  experts,  when  pitted  against  facta, 
are  worthless:  Stone  v.  Chicago  etc.  R'y  Co.,  66  Mich.  76.  But  where  the 
opinion  of  a  witness  as  to  the  appearance'  of  an  object  which  he  has  seen  it 
the  only  evidence  attainable,  it  is  not  inadmissible  because  it  is  a  mere  opinion: 
State  v.  Parker,  96  Mo.  5S2. 

Estoppel.  —  One  who  remains  inactive  at  a  time  when  he  should  assert 
his  lawful  rights  is  estopped  from  subsequently  asserting  such  rights  to  the 
detriment  of  others:  J /after  v.  Strange,  65  Miss.  323;  7  Am.  St.  Rep.  659, 
and  note  662;  Alabama  etc.  R.  R.  Co.  v.  South  and  North  Alabama  R.  R.  Co., 
84  Ala.  570;  5  Am.  St.  Rep.  401,  412;  New  York  Rubber  Co.  v.  Rothenj,  107 
N.  Y.  310;  1  Am.  St.  Rep.  822,  and  note  826;  San  Antonio  v.  Strumberg,  70 
Tex.  379. 


Webber  v.  Barry. 

[60  Michigan,  127.] 

Waiver  of  Objection  to  Prosecuting  Attorney's  Participating  in  Civil 
Action.  —  A  defendant  in  a  civil  action,  by  pleading  to  a  declaration 
filed  by  an  attorney  who  participated  in  a  criminal  prosecution  against 
the  same  defendant,  growing  out  of  the  same  state  of  facts  that  is  relied 
upon  for  a  recovery  in  the  civil  action,  thereby  waives  any  objection  he 
might  have  taken  to  such  attorney's  commencing  said  action.  If  he 
knows  of  the  attorney's  participation  in  the  criminal  prosecution,  he 
.  must  make  his  objection  at  the  beginning,  and  if  he  does  not  know  of  it 
then,  he  must  make  his  objection  as  soon  as  he  finds  it  out.  He  cannot 
be  permitted,  knowing  of  such  participation,  to  sit  by  and  allow  such 
attorney  to  select  a  jury,  without  objection,  and  then  object  to  the 
swearing  of  the  jury  or  the  giving  of  any  testimony  in  the  case. 

Witness  cannot,  on  Cross-examination,  be  Asked  What  Defendant 
Said  at  Meeting,  where  the  plaintiff  has  introduced  no  testimony  of 
the  meeting,  or  of  what  was  said  or  done  at  it. 

No  Man  has  Right  to  Enter  on  Premises  of  Another  to  Induce  his 
Employees  to  leave  their  employment  to  the  injury  of  the  employer,  for 
the  purpose  of  getting  higher  wages,  or  shorter  hours  of  labor  for  the 
same  pay,  or  for  any  other  purpose;  and  if  he  does  so  enter,  he  is  a  tree- 
passer. 

Trespass  brought  by  the  plaintiff  against  four  defendants. 
In  July,  1885,  the  plaintiff,  as  trustee,  was  in  possession  of  a 
steam  saw-mill  and  salt-block,  known  as  the  Wickes's  Mill 
and  Block,  and  then  had  employed  in  operating  the  same 
sixty  or  seventy  men.  On  the  11th  of  July,  1885,  the  estab- 
lishment was  in  full  operation  and  in  good  running  order. 
The  declaration  was  in  two  counts.  The  first  count,  after  de- 
scribing the  nature  and  situation  of  the  property  injured,  and 
stating  that  the  defendants  entered  unlawfully  and  with  force, 
together  with  two  hundred  other  persons  with  whom  they  were 
acting  in  concert,  and  that  steam  was  the  motive  power  used 
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in  the  mills  to  run  the  machinery,  alleged  that  when,  on  the 
day  aforesaid,  the  defendants,  with  said  other  persons,  broke 
and  entered  plaintiff's  close,  they  did,  with  force  and  arms, 
and  in  a  violent  and  unlawful  manner,  shut  off  the  steam,  and 
thereby  caused  the  machinery  to  stop,  and  extinguished  the 
fires  in  the  furnaces,  and  that  this  was  done  in  so  violent,  un- 
lawful, and  improper  a  manner  that  plaintiff's  mill  was  set  on 
fire,  and  damaged  to  the  extent  of  five  thousand  dollars;  that 
the  defendants,  and  those  who  accompanied  them,  with  force 
and  arms,  and  without  any  lawful  authority,  stopped  from  their 
work  plaintiff's  employees,  and  that  by  reason  of  the  unlaw- 
ful acts  and  trespasses  of  defendants  and  those  accompanying 
them,  plaintiff  was  wholly  unable  to  continue  his  manufactur- 
ing of  lumber  and  salt  for  the  period  of  six  weeks;  that  by 
reason  of  his  inability  to  continue  the  manufacture  of  lumber 
he  suffered  damage  in  the  sum  of  six  thousand  dollars;  that 
by  reason  of  his  inability  to  continue  the  manufacture  of  salt, 
he  suffered  damage  in  the  sum  of  ten  thousand  dollars,  and 
that  by  reason  of  said  trespasses,  plaintiff  was  otherwise  greatly 
hindered  and  obstructed  in  the  conduct  of  his  said  business, 
from  which  he  suffered  damage  in  the  sum  of  ten  thousand 
dollars.  The  second  count,  alleging  combination  and  con- 
spiracy to  commit  the  unlawful  acts,  charged  that  on  said 
eleventh  day  of  July,  1885,  said  defendants,  with  two  hundred 
other  persons,  did  unlawfully  and  maliciously  combine  and 
conspire  together  to  obstruct  and  impede  the  regular  conduct 
and  operation  of  plaintiff 's  said  mill  and  salt-block;  that  said 
defendants,  and  the  other  persons  referred  to,  in  pursuance  of 
said  combination  and  conspiracy,  on  said  day,  with  force  and 
arms,  etc.,  broke  and  entered  said  close  of  plaintiff;  that  they 
went  into  the  engine-room  and  assaulted  the  engineer,  and 
shut  off  the  steam,  and  stopped  the  machinery,  and  extin- 
guished the  fires,  doing  so  in  so  improper,  violent,  and  unlaw- 
ful a  manner  that  said  mill  was  thereby  set  on  fire,  and 
damaged  to  the  amount  of  five  thousand  dollars;  that  they 
stopped  from  their  work  plaintiff's  said  employees,  and  by  rea- 
son of  the  trespasses  by  them  then  and  there  committed,  the 
plaintiff  was  hindered  and  prevented  from  doing  and  conduct- 
ing his  said  business  for  six  weeks;  that  by  reason  of  his  inabil- 
ity to  continue  his  business  in  manufacturing  lumber  during 
said  period  he  suffered  damage  to  the  amount  of  six  thousand 
dollars;  that  by  reason  of  his  inability  to  continue  his  business 
in  manufacturing  salt  during  said  period  he  suffered  damage 
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to  the  amount  of  ten  thousand  dollars;  and  that  by  reason  of 
the  aforesaid  and  other  trespasses,  then  and  there  committed 
by  the  defendants,  he  was  otherwise  greatly  damaged  and  in-, 
jured.  Plea,  the  general  issue.  There  was  a  verdict  for  the 
plaintiff  for  $290.10,  upon  which  judgment  was  entered,  and 
the  defendants  brought  error.  It  appeared,  from  the  record, 
that  James  H.  Davitt,  an  attorney,  had  been  employed  by  the 
county  hoard  of  supervisors  to  assist  the  prosecuting  attorney 
in  the  prosecution  of  four  criminal  cases  against  the  defend- 
ants, depending  upon  the  same  state  of  facts  as  in  this  case; 
that  in  one  of  these  cases,  defendant  Barry  had  been  just 
tried,  and  the  other  three  were  still  pending;  that  in  all  these 
cases  Davitt  assisted,  and  is  assisting,  the  prosecuting  at- 
torney; that  Davitt  was,  while  aiding  in  these  prosecutions, 
called  the  assistant  prosecuting  attorney  of  the  county,  and 
was  paid  from  the  county  funds  by  direction  of  the  board  of 
supervisors.  It  also  appeared  that  he  was  the  attorney  who 
commenced  this  suit,  and  was  the  attorney  of  record,  and  no- 
ticed the  cause  for  trial,  and  assisted  in  selecting  the  jury 
before  which  it  was  tried.  After  the  jury  was  selected,  and 
before  it  was  sworn,  counsel  for  defendant  Barry  objected  to 
the  swearing  of  the  jury,  and  to  any  testimony  being  received 
in  the  case,  because  of  the  facts  above  stated,  which  plaintiff's 
counsel  admitted  to  be  true.  The  court  overruled  the  objec- 
tion. This  objection  was  based  upon  Howell's  Statutes,  sec- 
tion 557,  as  amended  by  Act  No.  32,  Laws  of  1883,  which 
reads  as  follows:  "No  prosecuting  attorney  shall  receive  any 
fee  or  reward,  from  or  on  behalf  of  any  prosecutor  or  other  in- 
dividual, for  services  in  any  prosecution  or  business  to  which 
it  shall  be  his  official  duty  to  attend,  nor  be  concerned  as  at- 
torney or  counsel  for  either  party,  other  than  for  the  state  or 
county,  in  any  civil  action  depending  upon  the  same  state  of 
facts  upon  which  any  criminal  prosecution,  commenced  or 
prosecuted,  shall  depend,  or  in  any  action  for  malicious  prose- 
cution brought  in  consequence  of  any  criminal  prosecution 
commenced  or  prosecuted  during  his  term  of  office  in  the 
county  of  which  he  is  prosecuting  attorney;  nor  shall  any  at- 
torney be  permitted  to  prosecute,  or  aid  in  prosecuting,  any 
person  for  an  alleged  criminal  offense,  where  he  is  engaged  or 
interested  in  any  civil  suit  or  proceeding  depending  upon  the 
same  state  of  facts,  against  such  person,  directly  or  indirectly." 
The  view  of  Sherwood,  J.,  to  which  reference  is  made  in  the 
opinion  of  the  court  by  Morse,  J.,  in  reference  to  this  objection, 
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is  as  follows:  "In  the  statute  relied  upon  to  sustain  defend- 
ant's objection,  it  will  be  noticed  that  the  disability  of  the 
prosecuting  attorney,  or  his  assistants  acting  in  the  civil  suit, 
is  confined  to  the  parties  in  the  criminal  suit  (except  that  they 
may  prosecute  civilly  for  the  state  or  county)  in  a  case  involv- 
ing the  same  state  of  facts  as  in  the  criminal  suit;  and  fur- 
ther, that  the  disability  is  confined  to  acting  for,  and  not 
against,  the  respondent  in  the  civil  action.  In  the  present 
case,  neither  of  the  parties  in  the  criminal  case  prosecutes.  I 
do  not  think  respondents'  objection  was  well  taken."  Other 
facts  are  stated  in  the  opinions. 

Frank  L.  Dodge  and  Jerome  W.  Turner,  for  the  appellants. 

Wisner  and  Draper,  for  the  plaintiff. 

Morse,  J.  Upon  the  argument  of  this  case,  I  was  inclined 
to  think  that  error  had  been  committed  in  some  of  the  pro- 
ceedings upon  the  trial.  A  subsequent  careful  examination 
of  the  record  leads  me  to  the  conclusion  that  the  verdict  and 
the  judgment  of  the  court  below  should  stand. 

I  shall  only  refer  here  to  the  points  raised  in  the  case  that 
seemed  to  me,  on  the  argument,  to  have  been  erroneously 
decided  by  the  circuit  judge. 

It  struck  me  quite  forcibly,  at  first,  that  Davitt  should  not 
have  been  allowed  to  act  as  an  attorney  in  the  case  against 
the  defendants;  and  also  that  the  witness  James  B.  Walsh 
should  have  been  permitted,  on  cross-examination,  to  answer 
the  question:  "Do  you  remember  what  he  [Barry]  said  to  the 
men  that  day  about  observing  the  law,  if  anything?" 

But  on  an  examination  of  the  record,  it  does  not  appear 
that  Davitt  acted  in  the  case  at  all  after  the  objection  was 
made,  nor  does  it  appear  that  when  he  commenced  the  suit 
he  had  then  been  engaged  in  the  criminal  cases.  It  would 
have  been  the  most  proper  course,  it  seems  to  me,  for  the 
defense  to  have  objected  to  Davitt's  taking  any  part  in  the 
trial  at  the  beginning.  Instead  of  this,  they  sat  by  and 
allowed  him  to  participate  in  selecting  the  jury  without  any 
demur  or  protest.  They  knew  then  as  well  as  afterwards  the 
part  he  had  taken  in  the  criminal  prosecutions.  But  they 
wait  until  the  panel  is  full  and  accepted  by  them,  and  then 
raise  an  objection,  not  to  Davitt's  continuing  to  act  further 
in  the  case,  or  that  the  panel  selected  be  discharged  and  a 
new  one  obtained  without  his  aid,  but  they  object  to  the 
swearing  of  the  jury,  or  the  giving  of  any  testimony  in  the 
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case.  They  geek  to  stop  the  proceeding,  and  to  secure  a  dis- 
continuance of  the  case,  because  of  a  participation  therein  by 
Davitt,  to  which  they  at  the  time  made  no  objection.  If,  when 
they  pleaded  to  Davitt's  declaration,  he  had  taken  part  in  the 
criminal  proceedings,  their  plea  was  a  waiver  of  any  objection 
they  might  have  to  his  commencement  of  the  suit;  and  if 
they  found  it  out  later,  it  was  their  duty  to  move  at  once.  In 
my  opinion  they  waived  by  their  acts  all  legal  objection,  if 
there  was  any,  to  the  commencement  of  suit  by  Davitt,  or  his 
participation  in  selecting  the  jury. 

In  any  event,  I  am  not  prepared  to  say  that  my  brother 
Sherwood  is  not  correct  in  his  view  of  this  matter;  but  I 
prefer  to  reserve  my  opinion  upon  the  question  of  Davitt's 
legal  right  to  participate  in  the  trial  of  this  cause,  had  such 
right  been  questioned  at  a  seasonable  time  and  in  the  proper 
manner. 

In  relation  to  the  testimony  of  James  B.  Walsh,  it  appears 
that  he  was  called  by  the  plaintiff,  and  gave  testimony  upon 
his  direct  examination  of  what  the  defendant  Barry  said  to  a 
meeting  of  men  on  the  evening  of  the  10th  of  July,  the  day 
before  the  occurrence  at  the  mill  of  the  plaintiff.  The  defend- 
ants' counsel,  I  find,  were  permitted  to  cross-examine  the 
witness  fully  as  to  all  that  Barry  said  in  his  speech  that  night. 
But  the  counsel  undertook  to  go  further,  and  asked  this  ques- 
tion: "Q.  Did  you  hear  the  speech  delivered  by  Barry  on  the 
forenoon  of  the  10th?     A.  Yes,  sir." 

Then  the  following  question  was  propounded:  "  Do  you  re- 
member what  he  said  to  the  men  that  day  about  observing 
the  law,  if  anything?" 

This  was  objected  to  by  plaintiff's  counsel  as  calling  for  a 
statement  of  the  defendant  to  be  used  as  evidence  in  his  own 
favor,  and  as  being  no  part  of  the  cross-examination,  as 
plaintiff  had  introduced  no  testimony  of  this  forenoon  meet- 
ing, or  what  was  said  or  done  there.  This  appears,  from  the 
record,  to  be  a  good  objection,  and  the  question  was  properly 
ruled  out.  The  plaintiff  had  given  no  evidence  in  relation  to 
this  meeting,  and  therefore  what  Barry  said  there  was  not  ad- 
missible, at  least  at  that  stage  of  the  proceeding. 

I  am  fully  satisfied  that  the  defendant  Barry  had  no  right 
to  lead  a  gang  or  a  mob  of  men  upon  the  premises  of  plaintiff, 
to  interfere  in  any  manner  or  to  consult  with  the  men  who 
were  in  the  employ  of  plaintiff.  If  he  did  so,  he  must  be  held 
responsible  for  their  acts  of  violence,  notwithstanding  that  he 
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halted  them  two  hundred  feet  from  the  mill,  and  told  them  to 
remain  there  until  he  came  back.  The  trouble  with  Barry's 
case  is,  that  he  had  no  business  himself  upon  the  premises  of 
plaintiff  for  the  purpose  that  he  admits  he  was  there.  It  was 
none  of  his  business  whether  the  men  working  for  plaintiff 
were  satisfied  to  work  eleven  or  eleven  and  a  half  hours  per 
day,  or  not.  The  real  animus  of  his  visit  was,  as  can  plainly 
be  seen,  to  induce  the  employees  of  plaintiff  to  join  the  men 
already  gathered  in  a  strike  for  ten  hours.  Whatever  right 
he  may  have  had  to  influence  these  men  to  quit  work,  unless 
the  ten-hour  demand  was  acceded  to  by  their  employer,  while 
they  were  not  at  work,  he  certainly  had  no  right  to  enter  upon 
the  premises  of  such  employer  to  influence  these  men  while 
they  were  at  work.  He  had  no  license,  by  custom,  or  other- 
wise, to  enter  upon  the  premises  of  plaintiff,  or  into  the  mill, 
for  any  such  purpose,  and  he  was  a  trespasser  the  very  moment 
he  did  so.  He  also  well  knew  the  character  and  intent  of  the 
crowd  he  took  with  him.  He  was  its  acknowledged  leader, 
and  in  taking  them  where  he  had  no  right  to  take  them,  he 
became  responsible  for  their  acts,  whether  done  by  his  consent 
or  against  his  protests. 

It  cannot  be  said  that  Barry,  according  to  his  own  testi- 
mony, was  there  for  any  lawful  purpose.  No  man  has  a  right 
to  enter  upon  the  premises  of  another  for  the  purpose  of  in- 
ducing persons  in  the  employ  of  that  other  to  leave  their 
employment  to  the  injury  of  the  employer,  for  the  purpose  of 
getting  higher  wages,  or  working  less  hours  for  the  same  pay, 
or  for  any  other  reason.  The  man  who  so  enters  is  a  tres- 
passer. No  matter  if,  by  the  custom  of  this  free  country, 
license  is  impliedly  given  to  all  persons  to  enter  our  private 
grounds  or  places  of  business,  that  license  is  nevertheless  con- 
sidered revoked  the  moment  the  person  so  entering  interferes 
unlawfully  with  our  rights  or  our  property.  He  then  becomes 
a  trespasser  ah  initio.  Much  less  can  he  lead  a  crowd  of  two 
hundred  men  upon  my  premises,  and  then  excuse  himself  for 
their  wrong-doing  because  he  told  them  not  to  injure  my  prop- 
erty, when  the  avowed  purpose  of  their  entrance  was  to  inter- 
fere between  the  men  in  my  employ  and  myself.  A  crowd  of 
this  size  is  liable  at  any  moment  to  become  a  mob,  and  an 
excited  mob  can  seldom  be  controlled  by  any  one.  Even 
their  leaders  become  powerless  ofttimes  to  prevent  not  only 
the  destruction  of  property,  but  the  shedding  of  blood.  Mr. 
Barry  must  suffer  the  consequences  of  his  ill-advised  and  uu- 
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lawful  entrance  with  this  body  of  men  upon  the  premises  of 
plaintiff,  who  has  a  right  to  be  protected  in  his  property,  and 
to  be  recompensed  for  the  damages  he  has  suffered. 

It  does  not  help  the  laborer  to  countenance  such  acts  as 
these.  The  unlawful  interference  with  the  rights  of  others, 
and  the  destruction  of  property,  cannot  aid  any  one.  The  law 
cannot  be  taken  in  our  own  hands  to  remedy  our  wrongs  by 
inflicting  wrongs  upon  others.  He  who  goes  outside  the  law 
to  obtain  his  rights,  whether  fancied  or  real,  will  find  in  the 
end  that  the  law  he  has  spurned  or  violated  will  yet,  and  in 
justice,  compel  him  to  respect  it,  by  taking  from  him  what  he 
has  gained  in  disregard  of  it,  and  forcing  him  to  recompense 
those  he  has  illegally  damaged  by  his  conduct. 

The  judgment  should  be  and  is  affirmed,  with  costs. 


Sherwood,  J.,  delivered  an  opinion,  in  which,  after  stating  the  facts  of 
the  case,  he  dissented  from  the  majority  of  the  court  on  certain  points, 
which  will  appear  from  the  following  extracts:  "Counsel  for  plaintiff  had 
been  permitted  to  give  evidence  tending  to  show  that,  on  the  day  before  the 
alleged  trespass,  defendants  had  been  out  with  the  crowd  visiting  mills  and 
shutting  them  down,  and  what  defendant  Barry  did  and  said  on  that  day, 
evidently  for  the  purpose  of  showing  unlawful  intentions  and  acts  of  said 
defendants.  Upon  the  cross-examination,  counsel  for  Mr.  Barry  asked  wit- 
ness, after  he  had  testified  that  he  heard  Barry's  remarks  to  the  crowd  in  the 
morning:  '  Do  you  remember  what  he  said  to  the  men  that  day  about  ob- 
serving the  law,  if  anything?'  This  was  objected  to  as  immaterial,  and  the 
objection  was  sustained  by  the  court.  I  think  this  ruling  was  error.  The 
objection  that  it  was  not  proper  cross-examination  was  not  made;  but  if  it 
had  been,  it  could  not  have  properly  prevailed.  The  testimony  was  relevant 
and  material,  in  view  of  the  direct  examination  of  the  witness.  It  bore  upon 
the  intentions  of  the  party,  and  his  combining  and  conspiring  with  others 
to  commit  injury  to  the  property  of  plaintiff;  and  if  the  plaintiff  was  enti- 
tled to  call  for  so  much  as  made  against  him  occurring  on  the  10th,  the  de- 
fendant certainly  was  entitled  to  whatever  made  for  him;  and  whether  it 
would  be  sufficient  to  repel  the  charge  of  trespass  or  not,  it  would  have  a 
bearing  as  to  the  amount  of  recovery,  and  as  to  the  conspiracy  to  injure 
property.  The  amount  of  damage  the  plaintiff  ought  to  recover,  or  the 
amount  that  he  should  recover  for  any  particular  item  of  injury,  was  solely 
for  the  jury  in  this  case  to  determine;  and  the  instruction  of  the  court  to 
them  that  they  should  find  for  the  plaintiff  seventy-eight  dollars  for  damage 
to  the  boiler,  and  sixty-two  dollars  for  loss  of  the  use  of  the  mill,  ought  not 
to  have  been  given.  It  was  error.  Both  these  sums  were  ascertained  from 
the  opinion  of  witnesses,  and  that  kind  of  testimony  on  the  subject  of  dam- 
ages is  always  for  the  jury.  The  following  portion  of  the  charge  of  the 
court  was  excepted  to  by  counsel  for  the  defendants,  viz.:  'Now,  if  those 
parties,  Mr.  Barry,  for  instance,  who  was  with  those  men,  if  the  circum- 
Btances  were  such  when  they  arrived  at  the  Wickes  mill,  before  he  en- 
tered upon  these  premises,  that  he,  as  an  ordinarily  prudent  man,  had  reason 
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to  apprehend  that  they  might,  some  of  them,  commit  acts  of  violence,  he 
would  be  responsible  for  taking  the  men  onto  the  premises  without  the  con- 
sent of  the  proprietors,  under  such  circumstances.  That  he  had  such  an 
apprehension  is  evidenced  by  the  fact  that  before  they  commenced  their 
journey  at  all,  lie  advised  them  to  refrain  from  any  acts  of  violence;  that  he 
had  such  apprehension  is  evidenced  by  the  fact  that  while  they  were  on  the 
premises,  lie  himself  says  that  he  requested  them  to  remain  at  some  distance 
from  the  mill,  until  he  went  into  the  mill  personally.  They,  as  he  states  it, 
disobeyed  his  request,  and  followed  him  into  the  mill.  Now,  taking  them 
onto  the  premises  without  the  permission  of  the  owners  of  the  property, 
under  such  circumstances,  would  render  a  party  who  was  with  them  liable 
for  their  acts.  I  might  remark  that  there  is  evidence  tending  to  show  that, 
after  these  acts  were  committed,  he  went  away,  and  took  these  men  to  an- 
other mill,  notwithstanding  they  had  committed  these  acts  of  violonce.  All 
these  circumstances  satisfy  the  court,  the  evidence  not  being  disputed,  as  a 
matter  of  law,  that  these  defendants  are  not  only  liable  for  the  trespass,  but 
are  liable  for  the  wrongful  acts  that  others  committed  there  at  that  time. 
One  is  liable  for  all,  although  he  personally  might  not  have  taken  any  part 
in  it.'  In  this  instruction,  I  think  the  learned  circuit  judge  went  too  far. 
The  defendant  Barry  states  that  he  weiit  with  the  crowd,  on  the  occasion 
mentioned  in  the  declaration,  within  two  hundred  feet  of  the  mill;  that  he 
there  halted  the  men,  and  told  them  to  remain  there  until  he  could  see  the 
foreman  in  the  mill,  an  1  ask  permission  to  see  the  men,  and  learn  from  them 
whether  the  men  were  satisfied  with  their  present  system  of  working  eleven 
or  eleven  and  a  half  hours  per  day,  or  whether  they  desired  to  join  the 
movement  for  ten  hours;  that  they  consented  to  remain;  that  lie  had  no 
other  business  there;  that  there  was  no  understanding  that  the  crowd  should 
come  into  the  mill  after  he  left  them  and  went  in,  and  he  did  not  know  of 
their  going  into  the  mill  until  he  saw  them  in  the  fire-room;  neither  was 
there  any  understanding  that  the  Wiekes  mill  should  be  closed  down;  that 
he  did  not  go  there  for  that  purpose,  and  had  no  intention  of  closing  down 
the  mill;  that  he  was  in  the  mill  about  ten  or  fifteen  minutes,  looking  for 
the  foreman,  before  the  crowd  came  in;  that  he  believed  he  had  some  influ- 
ence with  the  men;  that  they  came  to  the  mill  against  his  understanding 
with  them  that  they  would  not;  and  that  when  they  came  in,  he  got  them 
out  as  soon  as  he  could,  which  took  from  three  to  five  minutes,  and  that  he 
did  not  see  them  put  out  the  fire.  The  testimony,  and  what  it  proved,  was 
for  the  jury.  If  Barry's  statement  of  his  connection  with  the  transaction  is 
true,  it  would  go  far  to  exculpate  him;  especially  is  this  true  when  there 
was  testimony  showing  that  the  object  of  taking  the  crowd  with  him  was  for 
a  lawful  purpose,  and  that  he  urged  them  to  obey  the  law,  and  to  commit  re- 
acts of  violence  to  persons  or  property.  While  it  is  entirely  proper  for  the 
circuit  judge  to  refer  to  the  testimony  upon  any  given  point,  and  state  *;o 
them  what  it  tends  to  prove,  it  is  not  proper  for  him  to  single  out  any  par- 
ticular fact,  and  say  to  them  it  is  proved  by  showing  some  other  fact,  or 
that  the  fact  is  evidenced  by  any  other  in  the  case;  and  especially  is  this  so 
when  the  fact  singled  out,  and  sought  to  be  established,  consists  of  what  a 
person  thought  or  believed  at  a  particular  time.  The  paragraph  quoted  has 
this  infirmity.  It  substantially  directed  the  verdict  against  the  defendants, 
and  the  error  was  prejudicial  to  the  defendant  Barry,  at  least,  and  must 
necessarily  have  had  its  effect  upon  the  defense  made  by  the  others."  And 
for  these  errors,  he  thought  the  judgment  should  be  reversed,  and  a  uew 
trial  granted. 
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Liability  of  Person  Who  Interferes  between  Employer  and  Em- 
ployees, either  to  Occasion  the  Laiter  to  be  Discharged  or  to 
Voluntarily  Leave  their  Employment  —  One  who  knowingly  and  will- 
fully entices  away  the  servant  of  another,  inducing  him  to  violate  his  contract 
with  his  master,  and  thereby  depriving  the  master  of  the  services  of  a  person 
actually  in  his  service,  or  bound  by  contract  to  render  him  service,  is  liable 
to  the  master  for  the  actual  loss  which  he  sustains  therefrom.  This  doctrine 
is  firmly  established  in  England  and  in  the  courts  of  this  country  where  the 
question  has  arisen:  Wood's  Law  of  Master  and  Servant,  450;  3  Bla.  Com. 
142;  Hart  v.  Aldridge,  Cowp.  54;  Keane  v.  Boycott,  2  H.  Black.  511;  Gun- 
ter  v.  Astor,  4  J.  B.  Moore,  12;  Pilkington  v.  Scott,  15  Mees.  &  W.  G57;  Hart- 
ley v.  Cummings,  5  Com.  B.  247;  Lumlry  v.  Gye,  2  El.  &  B.  216;  Bowen  v. 
Hall,  L.  R.  6  Q.  B.  I).  333;  Evans  v.  Walton,  L.  R.  2  Com.  P.  615;  Hewitt  v. 
Ontario  Copper  Lightning  Rod  Co.,  44  (J.  C.  Q.  B.  287;  MUbume  v.  Byrne,  1 
Cranch  C.  C.  239;  Plummer  v.  Webb,  4  Mason,  380;  Old  Dominion  S.  S.  Co. 
v.  McKenna,  30  Fed.  Rep.  48;  Jones  v.  Blocker,  43  Ga.  331;  Salter  v. 
Howard,  43  Id.  601;  Hightower  v.  Stale,  72  Id.  482;  Dickson  v.  Dickson,  33 
La.  Ann.  1261;  Butterfield  v.  Ashley,  6  Cush.  249;  Walker  v.  Cronin,  107  Mass. 
555;  Bixby  v.  Dunlap,  56  N.  H.  456;  22  Am.  Rep.  475;  Noice  v.  Brown,  39 
N.  J.  L.  569;  Johnston  Harvester  Co.  v.  Meinhardt,  9  Abb.  N.  C.  393;  60  How. 
Pr.  16S;  Haskins  v.  Royster,  70  N.  C.  601;  16  Am.  Rep.  780;  Daniel  v. 
Swearengen,  6  S.  C.  297;  24  Am.  Rep.  471;  Huff  v.  Watkins,  15  S.  C.  82;  40 
Am.  Rep.  6S0.  In  Haskins  v.  Royster,  supra,  Rodman,  J.,  in  delivering  the 
opinion  of  the  court,  said:  "We  take  it  to  be  a  settled  principle  of  law,  that 
if  one  contracts  upon  a  consideration  to  render  personal  services  for  another, 
any  third  person  who  maliciously,  that  is,  without  a  lawful  justification,  in- 
duces the  party  who  contracted  to  render  the  service  to  refuse  to  do  so,  is 
liable  to  the  injured  party  in  an  action  for  damages.  It  need  scarcely  be  said 
that  there  is  nothing  in  this  principle  inconsistent  with  personal  freedom, 
else  we  should  not  find  it  in  the  laws  of  the  freest  and  most  enlightened 
states  in  the  world.  It  extends  impartially  to  every  grade  of  service,  from 
the  most  brilliant  and  best  paid  to  the  most  homely,  and  it  shelters  our 
nearest  and  tenderest  domestic  relations  from  the  interference  of  malicious 
intermeddlers.  It  is  not  derived  from  any  idea  of  property  by  the  one  party 
in  the  other,  but  is  an  inference  from  the  obligation  of  a  contract  freely  made 
by  competent  persons."  la  the  case  of  Lumley  v.  Gye,  2  El.  &  B.  216,  which 
is  the  leading  English  case  on  this  subject,  Crompton,  J.,  said:  "Whatever 
may  have  been  the  origin  or  foundation  of  the  law  as  to  the  enticing  of  ser- 
vants, and  whether  it  be,  as  contended  by  the  plaintiff,  an  instance  and 
branch  of  a  wider  rule,  or  whether  it  be,  as  contended  by  the  defendant,  an 
anomaly,  and  an  exception  from  the  general  rule  of  law  on  such  subjects,  it 
must  now  be  considered  clear  law  that  a  person  who  wrongfully  and  mali- 
ciously, or,  which  is  the  same  thing,  with  notice,  interrupts  the  relation  sub- 
sisting between  master  and  servant  by  procuring  the  servant  to  depart 
from  the  master's  service,  or  by  harboring  and  keeping  him  as  servant  after 
he  has  quitted  it,  and  during  the  time  stipulated  for  as  the  period  of  service, 
whereby  the  master  is  injured,  commits  a  wrongful  act  for  which  he  is  re- 
sponsible at  law."  There  is  some  difference  of  judicial  opiniou  as  to  the 
origin  of  this  rule  of  law. 

In  delivering  the  opinion  of  the  court  in  Walker  v.  Cronin,  107  Mass.  567, 
Wells,  J.,  said:  "It  has  sometimes  been  supposed  that  this  doctrine  sprang 
from  the  English  statute  of  laborers,  and  was  confined  to  menial  service. 
But  we  are  satisfied  that  it  is  founded  upon  the  legal  right  derived  from  the 
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contract,  and  not  merely  from  the  relation  of  master  and  servant;  and  that 
it  applies  to  all  contracts  of  employment,  if  not  to  contracts  of  every  de- 
scription." This  is  also  the  view  upon  which  the  case  of  Bowen  v.  Hall, 
L.  R.  6  C.  P.  D.  333,  was  decided.  The  principle  upon  which  the  rule  rests 
is  thus  stated  by  Brett,  L.  J.,  in  that  case:  "Wherever  a  man  does  an  act 
which  in  law  and  in  fact  is  a  wrongful  act,  and  such  an  act  as  may,  as  a 
natural  and  probable  consequence  of  it,  produce  injury  to  another,  and 
which  in  the  particular  case  does  produce  such  an  injury,  an  action  on  the 
case  v/ill  lie.  If  these  conditions  are  satisfied,  the  action  does  not  the  less 
lie,  because  the  natural  and  probable  consequences  of  the  act  complained  of 
is  an  act  dene  by  a  third  person,  or  because  such  act  so  done  by  the  third 
person  is  a  breach  of  duty  or  contract  by  him,  or  an  act  illegal  on  his  part, 
or  an  act  otherwise  imposing  an  actionable  liability  on  him.  It  ha3  been 
said  that  the  law  implies  that  the  act  of  the  third  party,  being  one  which  he 
has  free  will  and  power  to  do  or  not  to  do,  is  his  owii  willful  act,  and  there- 
fore is  not  the  natural  or  probable  result  of  the  defendant's  act.  In  many 
cases  that  may  be  so,  but  if  the  law  is  so  to  imply  in  every  case,  it  will  be 
an  implication  contrary  to  manifest  truth  and  fact.  It  has  been  said  that 
if  the  act  of  the  third  person  is  a  breach  of  duty  or  contract  by  him,  or  is  an 
act  which  it  is  illegal  for  him  to  do,  the  law  will  not  recognize  that  it  is  a 
natural  or  probable  consequence  of  the  defendant's  act.  Again,  if  that  were 
so  liehl  in  all  cases,  the  law  would  in  some  refuse  to  recognize  what  is  mani- 
festly true  in  fact."     But  in  the  case  of  Johnston  Harvester  Co.  v.  Meinhardt 

9  Abb.  N.  C.  393,  GO  How.  Pr.  108,  Macomber,  J.,  who  delivered  the  opin- 
ion  of  the  court,  said:  "As  is  well  known,  the  origin  of  this  kind  of  actions 
was  at  a  time  of  the  substantial  enslavement  of  domestic  servants,  and  at 
the  outset  it  proceeded  upon  the  theory  that  such  servants  had  not  freedom 
of  action  which  is  conceded  to  that  class  at  the  present  day;  yet  in  one  way 
or  another  the  doctrine  has  been  extended,  as  has  been  shown  above,  not 
only  in  England,  but  in  parts  of  the  United  States,  to  case3  which  in  its 
inception  it  did  not  cover.  I  am  disinclined  to  extend  by  any  judgment  of 
mine  the  doctrine  of  recovery  for  enticing  away  servants,  where  both  in 
fact  and  theory  the  person  enticed  is  a  free  agent  to  come  and  go  as  he  will, 
responsible  only,  like  other  persons,  for  the  violation  of  his  contract  or  his 
duty."  In  reference  to  the  statute  of  laborers,  the  learned  judge  said:  "The 
statute  of  Edward  III.,  known  as  the  statute  of  laborers,  in  the  year  1349, 
was  coarse  and  brutal  in  its  provisions,  and  was  designed  to  meet  coarse  and 
brutalized  conditions  of  society  which  followed  immediately  upon  the  ravages 
of  the  plague." 

Rule  Applies  to  Croppers.  —  Where  work  is  being  done  under  a  con- 
tract by  which  the  laborer  is  to  be  given  a  part  of  the  crop  made  in  payment 
of  his  labor  in  cultivating  it,  he  is  a  servant  within  the  meaning  of  the  rule, 
and  an  action  will  lie  for  enticing  him  away,  the  same  as  though  he  was 
hired  for  a  definite  period  of  time,  and  was  to  be  paid  his  wages  in  money: 
Wood's  Law  of  Master  and  Servant,  461;  Haskin-s  v.  Royster,  70  N.  C.  G01; 

10  Am.  Rep.  7S0;  Huff  v.  Watkins,  15  S.  C.  82;  40  Am.  Rep.  0S0,  overrul- 
ing Bun/ess  v.  Carpenter,  2  S.  C.  7;   10  Am.  Rep.  643;  McCutcliin  v.  Taylor, 

11  Lea,  "J59.  In  delivering  the  opinion  of  the  court  in  Haskins  v.  Royster, 
supra,  Rodman,  J.,  discussing  this  point,  said:  "It  is  suggested  that  the 
contractors  of  the  second  part  in  this  contract  are  croppers,  and  not  serv  ints 
By  cropper,  I  understand  a  laborer  who  is  to  be  paid  tor  his  labor  by  being 
given  a  proportion  of  the  crop.  But  such  a  person  is  not  a  tenant;  for  he- 
has  uo  estate  in  the  land,  nor  in  the  crop,  until  the  landlord  assigns  him  his 
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*hare.  He  is  as  much  a  servant  as  if  his  wages  were  fixed  and  payable  in 
money." 

The  Rule  also  Applies  to  One  Employed  to  do  Work  by  the  Piece, 
where  he  leaves  work  unfinished.  A  person  employed  by  the  job  or  piece  is 
regarded  as  being  retained  until  the  job  or  piece  is  finished.  And  one  who 
entices  him  away  before  that  time  is  liable  to  an  action  for  damages:  Hart  v. 
Aldridye,  Cowp.  54;  Blake  v.  Lavyon,  6  Term  Rep.  221;  Qunter  v.  Axtor,  4 
J.  B.  Moore,  12;  Boston  Glass  Manufactory  v.  Binney,  4  Pick.  4'25;  Walker  v. 
Cronin,  107  Mass.  555;  Wood's  Law  of  Master  and  Servant,  459. 

Actual  Service  need  not  be  Shown  in  order  to  maintain  the  action, 
provided  there  be  shown  a  valid  subsisting  contract  for  services  to  be  per- 
formed thereunder.  Nor  is  it  necessary  that  the  relation  between  the  em- 
ployer and  the  employee  be  strictly  that  of  master  and  servant:  Wood's  Law 
of  Master  and  Servant,  sec.  232;  Lumley  v.  Gye,  2  El.  &  B.  216;  Bowen  v. 
Hall,  L.  R.  6  Q.  B.  D.  333.  In  the  case  of  Lumley  v.  Gye,  supra,  the  plain- 
tiff made  a  contract  with  Johanna  Wagner  under  which  she  agreed  to  per- 
form at  his  theater  for  a  certain  time,  and  not  to  sing  or  use  her  talents 
elsewhere  during  the  term  without  his  consent  in  writing.  The  defendant, 
with  knowledge  of  this  contract,  persuaded  Miss  Wagner  not  to  perform  it. 
The  declaration  did  not  allege  that  she  had  entered  upon  the  performance  of 
her  contract,  so  that  the  question  raised  was,  whether  a  recovery  could  be 
had  in  an  action  for  persuading  one  not  to  enter  another's  employ  under  a 
binding  contract  to  do  so,  or  whether  an  actual  subsisting  service  must  be 
shown.  The  court  held  that  an  action  lies  for  procuring  the  breach  of  a 
subsisting  contract,  eveu  though  the  relation  of  master  and  servant  has  not 
arisen  under  it.  Crompton,  J.,  in  discussing  this  point,  said:  "With  respect 
to  the  objection  that  the  contracting  party  had  not  begun  the  performance 
of  the  contract,  I  do  not  think  it  a  tenable  ground  of  defense.  The  procure- 
ment of  the  breach  of  the  contract  may  be  equally  injurious  whether  the 
service  has  begun  or  not,  and,  in  my  judgment,  it  ought  to  be  equally  ac- 
tionable, as  the  relation  of  employer  and  employed  is  constituted  by  the 
contract  alone,  and  no  act  of  service  is  necessary  thereto." 

Obligation  of  Service  must  be  Shown.  But  in  order  to  maintain  an 
action  for  enticing  away  a  servant,  it  must  be  shown  that  there  existed  at 
the  time  of  the  enticement  an  obligation  on  the  part  of  the  person  enticed  to 
render  service  to  the  plaintiff:  Peters  v.  Lord,  18  Conn.  337;  ButUrfield  v. 
Ashley,  2  Gray,  256;  Campbell  v.  Cooper,  34  N.  H.  49;  Caw/hey  v.  Smith,  47 
N.  Y.  24  f;  Forbes  v.  Cochrane,  2  Barn.  &  C.  448;  Cox  v.  Muncey,  6  Com.  B., 
N.  S.,  376;  Sykes  v.  Dixon,  9  Ad.  &  E  693.  In  the  case  of  Butterjield  v. 
Ashley,  2  Gray,  256,  Metcalf,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"To  constitute  enticement  of  a  servant  from  his  master's  service,  within  the 
meaning  of  the  law,  inducements  must  bo  presented  to  him,  while  he  is  in  the 
service,  which  cause  him  to  leave  it.  After  he  has,  of  his  own  accord,  left 
such  service,  and  while  he  is  out  of  it,  he  cannot  be  enticed  from  it."  And  in 
Cauijhey  v.  Smith,  supra,  Folger,  J.,  delivering  the  opinion  of  the  court,  said: 
"But  to  maintain  an  action  for  enticement  from  service,  it  must  appear  that 
the  child,  apprentice,  or  servant  was  at  the  time  in  the  actual  service  of  the 
parent,  or  mister,  and  that  the  moving  cause  of  desertion  was  the  induce- 
ment held  out  by  the  defendant.  If,  before  the  child,  apprentice,  or  servant 
had  ever  met  or  communicated  with  the  defendant,  there  had  been  an  aban- 
donment of  the  service,  it  cannot  be  maintained  that  there  was  an  enticement 
therefrom  by  the  defendant."     To  induce  a  servant  to  leave  his  maater'a 
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service  when  his  period  of  service  shall  expire,  is  not  the  subject  of  an  action, 
although  he  may  not  have  had  any  previous  intention  of  quitting  such  ser- 
vice: NicJiol  v.  Marty  n,  2  Esp.  732;  Boston  Glass  Manufactory  v.  Binney,  4 
Pick.  425. 

It  seems,  however,  that  where  the  person  enticed  away  is,  at  the  time,  in 
the  actual  service  of  the  plaintiff,  although  under  a  voidable  contract,  an  ac- 
tion lies  in  behalf  of  the  plaintiff:  Keane  v.  Boycott,  2  H.  Black.  511;  Suiter 
v.  Howard,  43  Ga.  601;  Wood's  Law  of  Master  and  Servant,  sec.  234.  In 
Keane  v.  Boycott,  supra,  the  defendant,  who  was  a  recruiting  officer,  induced 
the  plaintiff's  servant  to  enlist.  As  the  apprentice's  indentures  were  not 
binding  upon  him,  the  defendant  contended  that  no  recovery  could  be  had 
against  him.  But  Erie,  C.  J.,  replying  to  this  contention,  said:  "The  de- 
fendant in  this  case  had  no  concern  in  the  relation  between  the  plaintiff  and 
liia  servant;  he  dissolved  it  officiously,  and  to  speak  of  his  conduct  in  the 
mildest  terms,  he  was  carried  too  far  by  his  zeal  for  the  recruiting  service." 
And  Lochrane,  C.  J.,  delivering  the  opinion  of  the  court  in  Salter  v.  Howard, 
43  Ga.  604,  said:  "  We  do  not  hold  that  it  is  necessary,  to  sustain  this  action, 
that  there  must  be  a  written  contract,  or  that  any  third  party  can  take  ad- 
vantage of  formal  defects  in  one,  if  written.  If  under  employment  the  ser- 
vants are  at  work,  any  person  intruding  upon  the  rights  of  the  master  by 
enticing  them  away  is  liable  in  an  action  of  damages,  and  we  therefore  con- 
cur with  the  court  in  refusing  the  new  trial  sought  upon  this  ground."  But 
the  action  for  enticing  away  the  servant  cannot  be  maintained  by  the  master 
after  he  has  been  paid  the  penalty  stipulated  in  the  contract  between  him 
and  his  servant:  Bird  v.  Randall,  3  Burr.  1345.  In  that  case  Lord  Mansfield 
said:  "Here  is  no  injury  at  all  done  to  the  master;  for  he  has  recovered  and 
received  a  complete  satisfaction,  and  more.  Therefore,  all  the  injury  is  done 
away,  and  he  is  as  if  it  had  never  existed." 

No  Action  Lies  for  Attempting  to  Induce  Servant  to  Leave  Servicb 
of  his  master,  where  the  attempt  does  not  succeed,  and  no  damage  results  to 
the  master:  Wood's  Law  of  Master  and  Servant,  sec.  237;  Bird  v.  Randall,  3 
Burr.  1352. 

Action  does  not  Lie,  unless  Defendant  Knew  that  Person  Em- 
ployed by  Him  was  Servant  of  Another  at  the  time,  or  was  under  a 
contract  of  service  to  another:  Lee  v.  West,  47  Ga.  311;  Morgan  v.  Smith,  77 
N.  C.  37;  Butterjiekl  v.  Ashley,  2  Gray,  254;  Fores  v.  Wilson,  Peake,  55; 
Wood's  Law  of  Master  and  Servant,  sec.  238.  In  Morgan  v.  Smith,  supra, 
Rodman,  J.,  delivering  the  opinion  of  the  court,  said:  ''  To  enable  a  plaintiS 
to  recover  in  an  action  like  the  present,  he  must  show  that  the  defendant  acted 
maliciously,  not  in  the  sense  of  actual  ill-will  to  the  plaintiff,  but  in  the  sense 
of  an  act  done  to  the  apparent  damage  of  another  without  legal  excuse. 
There  can  be  no  malice  and  no  apparent  damage  unless  defendant  knows  of 
the  existence  of  the  relation  of  service." 

Action  Lies  for  Compelling  Servant  to  Leave  Service  of  his  master 
by  coercion  or  threats  of  violence:  Dickson  v.  Dickson,  33  La.  Ann.  1261; 
Johnston  Harvester  Co.  v.  Meinhardt,  9  Abb.  N.  C.  393;  60  How.  Pr.  168; 
Wood's  Law  of  Master  and  Servant,  sec.  239.  But  in  Ashley  v.  Harrison,  1 
Esp.  48,  Peake,  94,  it  was  held  that  an  action  on  the  case  would  not  lie  for 
libeling  an  actress,  whereby  she  became  afraid  to  appear  on  the  stage,  and 
the  plaintiff  lost  the  profits  of  her  performance. 

Action  for  Harboring  Servant  of  Another.  —  An  action  lies  against 
one  who  continues  to  employ  the  servant  of  another  after  lie  has  knowledge 
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or  notice  that  he  Is  such  servant,  whether  he  knew  that  fact  or  not  when  he 
first  employed  him.  The  gist  of  this  action  is  the  retention  of  the  servant 
after  knowledge  of  the  fact  that  his  services  are  due  to  another:  Fawcet  v. 
Beacres,  2  Lev.  63;  Blake  v.  Lanyon,  6  Term  Rep.  221;  Evans  v.  Walton,  L.  R. 
2  Com.  P.  615;  Everett  v.  Slierfnj,  1  Iowa,  356;  Fergusonv.  Tucker,  2  Har.  &  G. 
182;  Butlerfield  v.  Ashley,  6  CuA.  219;  Stone  v.  Heywood,  7  Allen,  118;  Sar 
<jcnt  v.  Matthewson,  38  N.  H.  54;  Morris  v.  Neville,  11  Lea,  271;  Wood's  Law 
of  Master  and  Servant,  sec.  240.  In  delivering  the  opinion  of  the  court  in 
Butlerjield  v.  Ashley,  6  Cush.  250,  Metcalf,  J.,  said:  "  A  master  may  main- 
tain an  action  on  the  case  against  one  who,  knowing  that  another  is  his 
servant,  entices  him  away  from  his  service,  or  retains  and  employs  him  after 
he  has  wrongfully  left  that  service  without  being  enticed  away;  and  also 
against  one  who  continues  to  employ  his  servant  after  notice  that  he  is  such, 
though  the  defendant,  at  the  time  of  retaining  or  employing  him,  did  not 
know  him  to  be  a  servant. "  But  in  Sykcs  v.  Dixon,  9  Ad.  &  E.  693,  it  was 
held  that  where  a  contract  of  service  is  invalid,  and  the  servant  leaves  the 
service,  and  is  afterwards  employed  by  a  third  person,  the  latter  is  not  liable 
for  harboring  the  servant. 

Measure  of  Damages.  —  In  actions  for  enticing  away  servants,  the  meas- 
ure of  damage  is  not  to  be  ascertained  merely  from  the  loss  of  the  plaintiS 
at  the  time,  but  if  malice  enters  into  the  wrong  clone  him,  the  jury  may  take 
into  consideration  all  the  circumstances  of  the  case,  and  give  as  compensation 
what  in  their  judgment  is  reasonable  that  the  plaintiff  should  receive  and  the 
defendant  pay:  Gunterv.  Auto);  4  J.  B.  Moore,  12;  Lee  v.  West,  47  Ga.  311; 
Bixby  v.  Dunlap,  56  N.  H.  456;  22  Am.  Rep.  475;  Duhois  v.  Allen,  Anth.  128; 
McCulehin  v.  Taylor,  11  Lea,  259. 

Enticing  away  Servant  is  not  Public  Offense,  but  a  private  wrong, 
the  remedy  for  which  is  by  an  action  on  the  case:  Rcgina  v.  Daniell,  6  Mod.  99. 

Whether  Injunction  Granted  to  Restrain  Enticement  of  Servants. 
—  In  the  case  of  Johnston  Harvester  Co.  v.  Meinhardt,  9  Abb.  N.  C.  393,  60 
How.  Pr.  16S,  it  was  held  that  an  injunction  should  not  be  granted  against  a 
confederation  of  persons  whose  object  was  to  entice  away  workmen  from  their 
employer's  service,  in  the  absence  of  any  sufficient  evidence  that  violence, 
force,  intimidation,  or  coercion  was  intended  against  such  workmen.  The 
remedy  was  held  to  be  an  action  for  damages. 

Action  by  Employee  against  One  Procuring  his  Discharge. — In  the 
case  of  C/upley  v.  Atkinson,  23  Fla.  206,  it  was  held  that  an  action  lies  in  be- 
half of  an  employee  against  a  person  who  has  maliciously  procured  the  em- 
ployer to  discharge  him  from  an  employment  in  which  he  is  engaged  under  a 
legal  contract  for  a  certain  period,  provided  damage  result  to  the  employee 
from  such  discharge.  Raney,  J.,  who  delivered  the  opinion  of  the  court,  re- 
ferring to  the  principle  stated  by  Brett,  L.  J.,  in  Hoiven  v.  Hall,  L.  R.  6 
C.  P.  D.  333,  quoted  in  a  former  part  of  this  note,  and  applied  by  the  ma- 
jority of  the  court  in  the  decision  of  that  case,  said:  "The  principle  applied 
is  as  applicable  in  behalf  of  an  employee  so  injured  through  the  malicious  in- 
terference of  the  third  person."  It  was  also  held  in  that  case  that  an  actual 
discharge  of  the  employee  by  the  employer  was  essential  to  a  recovery  in  an 
action  by  the  former  against  a  third  person  for  maliciously  and  wrongfully 
procuring  his  discharge  from  the  employment,  and  that  an  unsuccessful  at- 
tempt to  have  him  discharged  was  not  sufficient. 
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Pingree    v.    Detroit,    Lansing,    and    Northern 
Railroad  Company. 

[66  Michigan,  143.] 

Common  Carrier  Taking  Property  from  Person  not  Authorized  to 
Direct  its  Shipment  lias  uo  lien  thereon  for  his  services,  and  no  right 
to  retain  the  property. 

Seizure  by  Sheriff  under  Regular  Process  of  Property  in  Hands 
of  Common  Carrier  for  shipment  relieves  him  from  liability  for  its 
non-delivery  to  the  consignee. 

Common  Carrier  is  not  Compelled  to  Assume  that  Regular  Process 
is  Illegal,  and  to  risk  all  the  consequences  of  resisting  officers  of  the 
law.  If  he  is  excusable  for  yielding  to  a  public  enemy,  he  cannot  be  at 
fault  for  yielding  to  actual  authority  what  he  may  yield  to  usurped  au- 
thority. 

Case.  The  action  was  brought  against  the  defendant,  as  a 
common  carrier,  to  recover  damages  for  its  failure  to  safely 
carry  and  deliver  in  Detroit  a  quantity  of  boots  and  shoes. 
The  defendant,  at  the  time  it  received  the  goods  for  transpor- 
tation, had  no  knowledge  of  who  was  their  true  owner  or  of  the 
title  or  possession  thereof,  prior  to  the  time  of  the  delivery  to 
it.  The  plaintiffs  were  in  no  way  parties  to  the  suit  of  Fuller 
v.  Butts,  referred  to  in  the  opinion,  and  the  seizure  made  by 
the  sheriff  was  without  the  consent,  connivance,  or  procure- 
ment of  the  defendant.     Other  facts  are  stated  in  the  opinion. 

Isaac  Marston,  for  the  appellants. 

Charles  B.  Lothrop,  for  the  defendant. 

Campbell,  C.  J.  This  case  presents  a  single  question  on 
facts  found. 

Plaintiffs  had  a  chattel  mortgage  against  Francis  M.  and 
Myron  C.  Butts,  which  was  made  on  August  4,  1886.  The 
next  day,  the  two  Butts  made  a  transfer  of  the  property  to 
one  Steere.  Plaintiffs  replevied  from  Steere,  and  on  August 
12th  shipped  the  goods  by  defendant's  railroad  from  Edmore, 
directed  to  Detroit,  taking  the  usual  bill  of  lading.  On  the 
same  day,  the  goods  were  taken  by  the  sheriff  at  Stanton,  on 
an  attachment  against  said  F.  M.  and  M.  C.  Butts,  in  favor 
of  John  W.  Fuller  and  others.  Defendant  notified  plaintiffs 
of  this  seizure.  Plaintiffs  now  sue  defendant  for  not  deliver- 
ing the  goods  at  Detroit.  The  question  is,  whether  the  seizure 
by  the  sheriff  exonerated  defendant  from  such  delivery.  The 
court  below  held  that  it  did. 
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There  seems  to  be  a  little  apparent  conflict  between  the 
cases  on  this  question,  but  there  can  be  no  doubt  where  the 
rule  of  justice  lies.  If  the  carrier  could  rely  against  all 
the  world  upon  the  right  of  the  consignor  to  intrust  him  with 
possession,  then  it  would  be  reasonable  to  hold  him  estopped 
from  questioning  that  title.  But  there  is  no  authority  for 
such  immunity.  The  true  owner  may  take  his  property  from 
a  carrier  as  well  as  from  any  one  else.  If  a  carrier  gets  prop- 
erty from  a  person  not  authorized  to  direct  its  shipment,  he 
has  been  declared  by  the  supreme  court  of  this  state  to  have 
no  lien  for  his  services,  and  no  right  to  retain  the  property: 
Fitch  v.  Newberry,  1  Doug.  1;  40  Am.  Dec.  33.  There  is  no 
sense  or  justice  in  enabling  a  consignor  to  compel  a  carrier,  at 
his  peril,  to  defend  a  title  that  he  knows  nothing  about,  and 
has  no  means  of  defending,  unless  the  consignor  gives  it  to 
him.  In  the  present  case,  the  attachment  was  against  plain- 
tiffs' mortgagors,  and  was  regular.  It  must  have  been  levied 
on  the  claim  that  plaintiffs  had  no  right  to  the  goods.  De- 
fendant could  not  have  resisted  the  seizure  without  incurring 
the  risk  of  serious  civil,  and  perhaps  criminal,  liability;  and 
if  plaintiffs'  claim  is  correct,  this  must  have  been  done  at  de- 
fendant's own  risk  and  expense. 

This  precise  question  was  decided  in  favor  of  the  carrier  in 
Stiles  v.  Davis,  1  Black,  101,  upon  the  ground  that  defendant 
was  not  required  to  resist  the  sheriff,  and  could  not  properly 
do  so.  This  rule  has  been  adhered  to  by  the  United  States 
supreme  court,  and  followed  to  a  considerable  extent.  It  is 
the  only  rule  compatible  with  public  order.  A  carrier  must 
otherwise  resist  the  officer,  or  find  some  one  who  will  swear 
out  a  replevin,  which  a  carrier  usually  has  not  knowledge 
enough  to  justify.  If  the  carrier  cannot  call  on  the  consignor 
to  defend,  and  must  take  the  risk  and  the  loss,  his  position 
would  be  one  of  hopeless  weakness.  If  he  declines  to  accept 
custody  of  goods,  he  runs  the  risk  of  an  action;  and  if  a 
wrongful  holder,  by  doubtful  title,  or  even  by  theft,  compels 
him  to  receive  the  consignment,  he  can  get  the  value  from  the 
carrier  who  has  had  them  seized  by  the  true  owner,  unless 
the  carrier  has  means  of  proof,  that  he  never  can  be  presumed 
to  have,  of  the  lack  of  interest  in  the  shipper. 

Whatever  may  be  a  carrier's  duty  to  resist  a  forcible  seizure 
without  process,  he  cannot  be  compelled  to  assume  that  regu- 
lar process  is  illegal,  and  to  accept  all  the  consequences  of 
resisting  officers  of  the  law.     If  he  is  excusable  for  yielding  to 
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a  public  enemy,  he  cannot  be  at  fault  for  yielding  to  actual 
authority  what  he  may  yield  to  usurped  authority. 
I  think  the  judgment  should  be  affirmed. 


Sherwood,  J,  delivered  a  dissenting  opinion,  in  which,  after  stating  the 
facts  as  agreed  by  the  parties  and  found  by  the  court,  he  stated  his  grounds 
of  dissent,   in   substance   as  follows:  The  plaintiffs  having  the  property  in 
question  in  their  possession,  and  claiming  to  be  the  owners  thereof,  gave  it 
into  the  custody  of  the  defendant  carrier  for  transportation  to  Detroit,  and 
it  was  its  duty  to  deliver  it  there  to  them,  or  to  their  order.     The  common- 
law  liability  of  a  carrier  of  goods  is  the  liability  recognized  in  this  state. 
Carriers  of  freight  are  liable,  whether  they  are  careful  or  not,  for  any  act 
of  omission  or  damage  not  caused  by  the  act  of  God  or  of  the  public  enemy: 
Michigan  Central  R.  R.  Co.  v.  Ward,  2  Mich.  538;  Mkhhjan  Central  R.  R.  Co. 
v.  Hale,  6  Id.  261;  McMillan  v.  Michigan  Southern  etc.   R.  R.  Co.,  16  Id.  79; 
93  Am.  Dec.  208;  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  38  Id.  546;  31  Am. 
Rep.  321.     The  statutes  of  this  state  impose  the  liability  of  common  carriers 
upon  the  defendant,  and  it  is  not  permitted  to  lessen  that  liability,  except  by 
a  written  agreement  to  that  effect  signed  by  both  parties:  Howell's  Stats., 
sec.  3328;  McMillan  v.  Michigan  Southern  etc.  R.  R.  Co.,  16  Mich.  79;  93  Am. 
Dec.  208;  Michigan  Southern  etc.  R.  R.  Co.  v.  Shurtz,  7  Mich.  515;  Buckley  v. 
Great  Western  R'y  Co.,  18  Id.  121;  Cleveland  etc.  R.  R.  Co.  v.  Perkins,  17  Id. 
296.     A  carrier  in  possession  of  the  consignor's  goods  has  the  same  power 
and  authority  to  protect  and  preserve  them  that  the  owner  has,  and  it  is  his 
duty  to  use  all  the  means  that  human  agency  can  command  to  give  such  pro- 
tection; and  it  is  only  after  he  has  exhausted  those  means  that  he  can  be 
heard  in  his  defense  against  the  liability  the  common  law  casts  upon  him  if 
injury  or  damage  ensues.     In  this  case,  prima  facie,  the  sheriff  had  no  more 
right  to  enter  the  car  and  take  these  goods  than  had  any  other  trespasser. 
The  doctrine  stated  in  Gibbons  v.  Farwell,  63  Mich.  344,  so  far  as  it  has  any 
bearing  upon  this  case,  is  against  the  defendant.     The  learned  judge,  after 
quoting  from  the  opinions  in  Grand  Rapids  etc.  R.  R.  Co.  v.  Huntley,  supra, 
and  in  Michigan  Central  R.  R.  Co.  v.  Hale,  supra,  in  reference  to  the  nature 
and  extent  of  the  common  carrier's  liability,  concluded  his  opinion  as  follows: 
"  The  sheriff  who  took  thi3  property  from  the  defendant  had  no  more  right, 
so  far  as  this  record  shows,  to  take  the  same  than  any  other  citizen  of  Mont- 
calm County.     The  defendant  suffered  the  property  to  be  taken   from  the 
carrier  by  a  trespasser,  and  this  brings  the  case  clearly  within  the  liability  of 
the  undertaking,  and  entitles  the  plaintiffs  to  a  recovery.     The  judgment 
at  the   circuit   court  should  be  reversed,  and  a  new  judgment  entered  lor 
the  plaintiffs  for  the  value  of  the  property  as  found  by  the  court,  with  costs 
of  both  courts." 

Common  Carrter  Who  has  Received  Goods  without  the  consent  of  the 
owner,  express  or  implied,  to  their  delivery  cannot  retain  them  against  the 
latter  for  transportation  charges:  Fitch  v.  Newberry,  1  Doug.  1;  40  Am.  Dec. 
33,  and  note  as  to  carrier's  right  to  retain  goods  as  against  the  owner,  where 
possession  was  not  received  from  him. 

Where  a  Carrier  Allows  an  Officer  to  Take  Goods  which  the  car- 
rier is  carrying,  it  is  no  defense,  in  an  action  for  trover  against  the  carrier,  to 
show  that  the  goods  were  taken  by  an  officer,  unless  it  be  also  shown  that 
the  oliieer  had  a  legal  right  under  his  writ  to  Lake  them:  Gibbons  v.  Farwell, 
63  Mich.  344;  6  Am.  St.  Hep.  1501. 
Am.  St.  Rep.,  Vol.  XI.  — SI 
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Cooper  v.  Lake  Shore  and  Michigan  Southern 
Railway  Company. 

LC6  Michigan,  261.1 

Railroad  Company  is  Grossly  Negligent  in  Backing  its  Trains  across 
Main  Street  in  a  village,  without  a  brakcman  at  the  rear  end  as  a  look- 
out, and  ready,  in  case  of  danger,  to  apply  the  brakes,  and  thus  prevent 
collision  or  accident. 

Non-employment  of  Watchman  at  Crossing  Imposes  on  Railroad  Com- 
pany Duty  of  observing  additional  care  in  operating  it3  trains  across 
the  street,  to  prevent  accidents,  even  though  the  fact  that  it  employs  no 
watchman  cannot  be  imputed  to  it  as  negligence. 

Child  Crossing  Railway  Track  at  Highway  is  not  Trespasser,  and  it 
is  not  conclusive  evidence  of  contributory  negligence  on  her  part  that  she 
stepped  upon  the  track  immediately  after  a  train  passed  without  looking 
up  the  track  to  see  whether  or  not  another  train  was  following  it,  going 
in  the  same  direction.  Persons  approaching  railroad  crossings  are  gen- 
erally required  to  look  and  listen  for  approaching  trains;  but  it  would  be 
unreasonable  to  apply  this  rule  under  all  circumstances,  without  regard 
to  the  condition  of  tilings  at  the  time:. 

Child  of  Tender  Years  is  not  Required  to  Exercise  Same  Degree  or 
Care  and  circumspection  that  is  required  of  an  adult. 

Testimony  of  Pecuniary  Circumstances  of  Parents  is  Admissible  in  an 
action  against  a  railroad  company  for  the  negligent  killing  of  a  child. 

Error  in  Admitting  in  Evidence  "English  Tables  "  to  Show  Average 
Duration  of  Like,  based  upon  experience,  at  certain  ages,  instead  of 
the  American  experience  as  shown  in  the  Michigan  statutes,  is  not  pre- 
judicial to  the  defendant  in  an  action  against  a  railroad  company  for  the 
negligent  killing  of  a  child,  where  such  tables  show  a  less  probable  dura- 
tion of  life  than  the  American  experience. 

Extent  of  Recovery  in  Action  for  Negligent  Killing  of  Child.  — 
In  an  action  against  a  railroad  company  for  the  negligent  killing  of  a 
child  of  eleven  years  of  age,  the  recovery  of  the  parents  should  be 
limited  to  compensation  for  the  loss  of  the  services  of  the  child  during 
her  minority,  and  an  instruction  to  the  jury  that  they  might  further  take 
into  consideration  such  other  pecuniary  benefits  as  the  parents  might 
reasonably  be  expected  to  realize  had  she  lived  for  the  balance  of  her 
probable  duration  of  life,  not  exceeding  theirs,  is  unsatisfactory,  as  per- 
mitting the  jury  to  speculate  upon  contingencies  too  remote  and  uncer- 
tain. But  if  the  verdict  i-;turned  is  no  greater  than  the  jury  might  have 
founl  had  the  objectionable  part  of  the  charge  not  been  given,  it  will 
not  be  disturbed,  no  error  prejudicial  to  the  defendant  appearing. 

Rule  Allowing  Damages  to  be  Based  on  Contributions  to  Parents 
not  Applicable  in  Case  of  Very  Young  Child.  —  In  an  action  to  re- 
cover for  the  death  of  a  child,  where  the  parents  are  the  persons  en- 
titled to  damages,  the  rule  that  their  damages  may  be  estimated  upon  the 
customary  contributions  of  the  deceased,  proven  before  the  jury,  is  not 
applicable  in  the  case  of  a  very  young  child  who  has  never  made  any 
contributions,  and  when  it  is  impossible  to  show  that  she  ever  will  make 
any. 

Case.     The  opinion  states  the  facts. 
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Weaver  and  Weaver,  George  C.  Greene,  and  0.  G.  Getzen-Dan- 
ner,  for  the  appellant. 

Keightley  and  Knowlen,  for  the  plaintiff. 

Champlin,  J.  On  a  bright,  cold  morning  in  January,  1886, 
Betsey  M.  Kisler,  a  little  girl  of  eleven  years  of  age,  started 
for  school  in  the  village  of  White  Pigeon.  She  was  residing 
with  her  grandmother,  whose  house  was  situated  south  of  de- 
fendant's railroad.  The  school-house  was  on  the  north  side 
of  such  railroad,  and  a  considerable  distance  therefrom. 

Kalamazoo  Street  is  the  main  thoroughfare  crossing  defend- 
ant's road  in  the  village  of  White  Pigeon,  over  which  those 
who  reside  south  of  the  road  pass  in  reaching  the  main  part 
of  the  village.  Defendant's  road  runs  nearly  east  and  west  at 
this  point,  curving  slightly  to  the  south  as  it  proceeds  west. 
There  are  three  tracks  crossing  Kalamazoo  Street,  —  amain 
track,  which  lies  farthest  to  the  north,  and  two  side-tracks. 
Three  freight  trains  had  arrived  at  the  station  on  the  morning 
in  question.  No.  68,  headed  east,  on  the  main  track;  No.  86, 
a  local  freight,  also  headed  east,  occupied  the  side-track  called 
the  "  warehouse  track";  No.  69  next  arrived,  headed  west, 
on  the  main  track. 

At  the  arrival  of  No.  68,  the  engineer  placed  the  engine  in 
charge  of  the  head  or  front  brakeman,  while  he  and  his  fire- 
man went  to  breakfast.  The  rear  brakeman  was  left  upon 
the  train.  After  the  engineer  and  fireman  left  the  train,  the 
head  brakeman,  acting  as  engineer,  proceeded  to  do  some 
switching,  and  left  some  cars  on  the  side-track,  and  had  come 
back  and  attached  the  engine  to  the  balance  of  the  train, 
which  then  consisted  of  the  engine,  tender,  two  box-cars,  and 
the  caboose;  and  while  standing  near  the  water-tank,  the  con- 
ductor from  No.  69,  which  had  in  the  mean  time  left  the  main 
track,  and  taken  a  switch  east  of  Kalamazoo  Street,  requested 
those  in  charge  of  No.  68  to  pass  east  of  his  train  on  the  main 
track,  so  a's  to  let  him  pass  to  the  west,  as  the  local  freight 
wished  to  use  the  track  he  was  on.  Thereupon  the  conductor 
of  No.  68  left  the  train,  and  went  to  the  station,  and  the  head 
brakeman,  acting  as  engineer,  with  the  rear  brakeman  occupy- 
ing the  forward  platform  of  the  caboose,  proceeded  east  a  suffi- 
cient distance  to  allow  No.  69  to  back  upon  the  main  track  to 
the  west  of  No.  68.  As  soon  as  No.  69  had  taken  the  main 
track,  they  proceeded  west,  crossing  Kalamazoo  Street,  and 
No.  68  at  once   followed,  backing  towards  the  station.     The 
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position  of  the  brakcman  was  as  before  stated.  At  the  time 
they  crossed  Kalamazoo  Street,  the  train  was  moving  a  little 
faster  than  a  man  could  walk.  It  was  propelled  by  the  mo- 
mentum given  it  by  the  engine  when  it  first  started  to  back, 
the  steam  having  been  shut  off  several  rods  east  of  Kalama- 
zoo Street.  There  was  no  lookout  or  brakeman  upon  the  rear 
end  of  the  train  as  it  backed  towards  the  station.  After  No. 
69  had  crossed  Kalamazoo  Street,  the  school-girl  stepped  upon 
the  main  track,  and  stood  between  the  rails,  looking  at  the  re- 
ceding train,  when  she  was  struck  by  the  caboose  of  train  No. 
68,  and  run  over  and  killed. 

The  main  questions  in  the  case  are  the  negligence  of  the 
defendant,  and  the  contributory  negligence  of  the  intestate. 
Questions  of  minor  importance  will  be  considered  later.  The 
main  questions  arise  under  the  request  of  the  counsel  for  de- 
fendant to  instruct  the  jury  to  find  a  verdict  in  favor  of  his 
client. 

There  was  sufficient  evidence  to  be  submitted  to  the  jury 
from  which  they  could  find  defendant's  negligence.  Indeed, 
it  was  gross  negligence  in  defendant  to  back  its  train  across  a 
thoroughfare  like  Kalamazoo  Street,  in  a  village,  without  a 
brakeman  at  the  rear  end  as  a  lookout,  and  in  readiness,  in 
case  of  danger,  to  apply  the  brakes,  and  thus  prevent  collision 
or  accident.  It  must  be  remembered  that  the  defendant  em- 
ployed no  watchman  at  this  crossing,  and  while  that  fact 
cannot  be  imputed  as  negligence,  yet  it  cast  upon  the  defend- 
ant the  duty  of  observing  additional  care  in  operating  its  trains 
across  the  street  to  prevent  accidents.  Can  any  rational  be- 
ing doubt  that  if  the  brakeman  had  been  upon  the  rear  plat- 
form of  the  caboose  he  would  have  seen  the  child  in  time  to 
have  stopped  the  train,  propelled  simply  by  its  own  momen- 
tum, at  a  rate  of  speed  but  little  faster  than  a  person  walks? 
A  person  in  that  position,  without  applying  the  brakes  at  all, 
and  animated  with  a  desire  to  save  life,  could  have  leaped 
from  and  outstripping  the  train  rescued  the  child  from  dan- 
ger. Both  the  engineer  and  brakeman  claim  that  they  kept 
a  lookout,  and  did  not  see  the  child,  which  is  some  evidence 
from  which  it  might  be  inferred  that  the  brakeman  at  least 
was  not  in  his  proper  position. 

As  to  contributory  negligence  on  the  part  of  the  plaintiff's 
intestate:  Defendant's  counsel  admit  that  the  rule  is  well 
settled  as  to  the  degree  of  care  expected  and  required  of  chil- 
dren; that  the  age  and  intelligence  of  the  child  is  always  an 
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element  to  be  considered.  But  while  conceding  this,  counsel 
insist  that  with  this  limitation  it  becomes  as  much  a  question 
of  law,  under  a  given  statement  of  facts,  as  though  the  acts  of 
an  adult  were  being  considered;  that  if  the  child  has  reached 
that  age  that,  under  the  existing  conditions  of  things,  it  must 
have  known  that  it  was  dangerous  to  be  or  stand  in  a  certain 
place,  or  to  do  a  certain  thing,  then  the  child  may  be  and  is 
chargeable  with  contributory  negligence,  the  same  as  a  grown 
person  would  be.  Many  cases  are  cited  in  brief  of  counsel  as 
instances  where  children  have  been  held  accountable  to  the 
doctrine  of  contributory  negligence.  And  counsel  contend 
that  the  evidence  shows  that  the  child  was  a  trespasser  upon 
the  grounds  of  the  company,  and  that  it  owed  her  no  duty, 
and  is  liable  only  for  gross  negligence. 

In  this  view  I  do  not  agree.  The  evidence  was  conflicting 
as  to  whether  the  little  girl  was  proceeding  north  on  her  way 
to  school,  which  was  the  theory  of  the  declaration,  or  whether 
she  had  crossed  the  track,  and  had  turned  back  and  went  be- 
tween the  rails  from  the  north.  Be  it  either  way,  she  could 
not  be  considered  a  trespasser.  She  was  in  the  highway,  and 
no  person  has  testified,  if  she  did  turn  back,  with  what  intent 
she  did  so.  She  may  have  bethought  herself  of  something 
which  may  have  required  that  she  should  return  to  her  home. 
If  so,  and  she  desired  to  cross,  she  could  not  do  so  until  the 
cits  had  passed.  Defendant  showed  conclusively  that  No.  86 
was  standing  across  the  street  upon  the  warehouse  track,  wait- 
ing for  69  to  get  out  of  its  way.  In  that  case,  she  waited 
until  69  passed,  and  then,  as  she  started,  she  saw  86  blocking 
the  street  in  front  of  her;  and,  naturally  enough,  she  stepped 
forward,  and  waited  for  86  to  get  out  of  the  way,  and  while 
doing  so,  looked  toward  the  receding  train,  without  looking  or 
expecting  another  train  to  follow  in  its  wake  so  soon.  The 
testimony  shows  that  the  bells  on  the  different  engines  were 
ringing,  and  there  evidently  was  much  confusion  and  noise, 
which  might  well  distract  the  attention  of  an  older  person 
than  she.  Besides,  few  persons  would,  without  reflection, 
consider  it  unsafe  to  step  upon  the  track  immediately  after  a 
train  had  passed,  and  was  still  going  from  them.  She  had 
seen  No.  68  start  east,  and  might  naturally  conclude  that  it 
was  well  on  its  way  east,  instead  of  following  a  train  on  the 
same  train  back.  These  were  circumstances  which  the  jury 
would  consider  in  passing  upon  her  want  of  care. 

It  is  not  conclusive  evidence  of  contributory  negligence  in 
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the  child  that  she  did  not  look  up  the  track  towards  the  east 
before  venturing  to  cross.  It  is  a  wholesome  precaution  for 
persons  approaching  the  track  of  a  railroad  to  look  both  ways, 
and  to  listen  for  approaching  trains,  and  it  is  what  is  gener- 
ally required;  but  it  is  not  a  rule  of  universal  application. 
Every  case  must  depend  upon  its  own  circumstances,  and  it 
would  be  unreasonable  to  apply  such  rule,  under  all  circum- 
stances, without  regard  to  the  condition  of  things  at  the  time. 

A  child  of  tender  years  is  not  expected  or  required  to  exer- 
cise the  same  degree  of  care  or  circumspection  as  an  adult. 
The  charge  of  the  learned  judge  upon  this  branch  of  the  case 
was  as  favorable  to  the  defendant  as  it  had  a  right  to  expect. 
He  said : — 

"If  you  believe,  from  the  evidence,  that  the  deceased  had 
crossed  the  track  to  the  north  in  safety  on  her  way  to  school, 
and  had  been  standing  there  near  the  track,  and  had  seen  the 
train  switched  and  running  back  and  forth,  and  knew  there 
was  a  train  east  of  Kalamazoo  Street,  and  she  then  stepped 
south  upon  the  track,  and  did  not  look  or  listen  or  use  ordi- 
nary care,  under  all  the  circumstances  as  you  may  find  them, 
to  ascertain  whether  a  train  was  approaching  from  the  east, 
and  stood  on  the  track  with  her  face  to  the  west,  and  if  you 
find  the  bell  was  ringing  and  the  train  moving  slowly,  then 
she  was  guilty  of  contributory  negligence,  such  as  precludes 
the  plaintiff's  recovery  in  this  case. 

"In  this  connection,  I  will  say,  however,  that  the  same  de- 
gree of  care  is  not  required  of  a  child  as  of  an  adult  person; 
and  if  you  find  that  she  did  not  know  the  train  was  on  the 
track  east  of  her,  and  used  such  care  in  looking  and  listening, 
and  stepping  upon  the  track,  as  would  reasonably  be  expected 
of  a  child  of  her  sex,  age,  and  intelligence,  under  all  the  cir- 
cumstances surrounding  her  at  the  time,  she  cannot  be  said 
to  have  been  guilty  of  contributory  negligence.  But  if  she 
did  not  use  such  ordinary  care  in  looking  and  listening,  and 
in  going  upon  the  track,  as  a  girl  of  her  age  and  intelligence 
would  reasonably  be  expected  to  vise  under  the  circumstances, 
and  if  she  neglected  to  use  such  care  as  contributed  to  her 
danger,  she  was  guilty  of  contributory  negligence,  and  the 
plaintiff  cannot  recover,  even  though  you  may  find  the  de- 
fendant was  negligent. 

"The  degree  of  care  to  be  exercised  must  always  be  com- 
mensurate to  the  danger  to  which  the  person  is  liable  to  be 
exposed;  and  you  are  instructed,  as  matter  of  law,  that  it 
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was  not  the  exercise  of  that  due  care  and  prudence  which  de- 
ceased was  bound  to  exercise,  if  she  stepped  upon  the  railroad 
track  without  looking  and  listening,  in  some  degree  or  man- 
ner, to  ascertain  whether  it  was  safe  to  do  so;  and  if  she  did 
go  upon  the  track  without  such  precaution,  and  if  it  was  the 
approximate  cause  of  her  injury,  the  verdict  must  be  for  the 
defendant. 

"It  was  the  duty  of  the  deceased  to  use  her  eyes  and  ears, 
as  before  stated,  to  such  a  degree  as  such  a. child  would  rea- 
sonably be  expected  to  do,  with  such  surroundings,  in  ap- 
proaching a  crossing;  and  if  she  neglected  to  do  so,  there  can 
be  no  recovery  in  this  case,  even  though  the  train  was  negli- 
gently run,  and  equipped  with  an  insufficient  crew." 

Taken  as  a  whole,  this  instruction  is  not  objectionable,  and 
the  defendant  has  no  cause  for  complaint. 

The  testimony  showing  the  pecuniary  circumstances  of  the 
parents  of  the  child  was  admissible:  Hoppe  v.  Chicago  etc.  R'y 
Co.,  61  Wis.  357,  369;  Opsahl  v.  Judd,  30  Minn.  126;  Ewen  v. 
Chicago  etc.  R'y  Co.,  38  Wis.  613;  Barley  v.  Chicago  etc.  R.  R. 
Co.,  4  Biss.  430;  Chicago  v.  Powers,  42  111.  169;  89  Am.  Dec. 
418.  And  see  Chicago  etc.  R'y  Co.  v.  Bayfield,  37  Mich.  215, 
where  such  evidence  is  held  admissible  in  cases  where  the 
persons  killed  were  very  young  children. 

It  was  also  proper  to  admit  in  evidence  tables  of  standard 
authors  showing  the  average  duration  of  life,  based  upon  ex- 
perience, at  certain  ages.  Dr.  Farrs's  tables  were  received  in 
evidence.  These  tables  were  constructed  from  the  official 
records  of  the  registrar-general  for  England  and  Wales,  and 
are  known  as  the  English  tables.  They  differ  from  those 
based  upon  the  American  experience,  which  are  shown  in  sec- 
tion 4245  of  Howell's  Statutes.  Inasmuch  as  the  probable 
duration  of  life,  as  shown  by  Dr.  Farrs's  tables,  is  less  than 
that  shown  by  the  American  experience  at  the  ages  of  thirty- 
five,  forty,  and  eleven  years,  respectively,  the  error  is  not  one 
that  was  prejudicial  to  defendant. 

Upon  the  subject  of  damages,  the  court  instructed  the  jury 
as  follows:  — 

"If  you  find  for  the  plaintiff,  you  may  find  such  damages 
as  you  shall  deem  fair  and  just  with  reference  to  the  pecu- 
niary injury  resulting  from  such  death  to  those  persons  who 
may  be  entitled  to  such  damages.  In  this  case,  the  father 
and  mother  of  the  deceased  are  the  persons  entitled  to  pecu- 
niary benefit;  and  if  you  find  for  the  plaintiff,  you  must  be 
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governed  by  the  reasonable  expectation  of  pecuniary  benefit 
to  the  parents  from  the  continuance  in  life  of  the  deceased. 
In  this  connection,  it  is  proper  for  you  to  consider  the  de- 
pendence the  parents  might  reasonably  place  on  the  daughter 
being  their  support  and  assistance  in  the  future.  But  you 
cannot  allow  for  the  loss  of  services  beyond  the  age  of  twenty- 
one  years.  But  you  may  take  into  consideration  such  other 
pecuniary  benefits  as  the  parents  might  reasonably  be  ex- 
pected to  realize  had  she  lived  for  the  balance  of  her  probable 
duration  of  life,  and  not  longer  than  theirs,  of  course. 

"If  you  find  that  the  plaintiff  is  entitled  to  recover  in  this 
case,  the  damage  which  you  should  give  should  be  such  a  sum 
as  fairly  represents  the  value  or  chance  of  pecuniary  benefit 
which  the  father  and  mother  lose  by  the  death  of  their  daugh- 
ter; and  in  estimating  such  chance,  you  must  take  into  con- 
sideration the  uncertainty  of  the  continuance  of  life  of  the 
deceased  if  she  had  not  met  with  this  accident,  the  chances 
that,  even  during  the  continuance  of  her  life,  whether  for  a 
longer  or  a  shorter  period,  she  would  not  have  been  able  to 
earn  money  continuously  or  care  for  them  continuously.  In 
other  words,  you  must  take  into  consideration  the  uncertainty 
of  life,  the  uncertainty  of  health,  the  uncertainty  of  her  con- 
tinuous earnings,  and  the  uncertainty  as  to  the  disposition  of 
her  earnings  which  she  might  have  made  had  she  lived,  with 
the  uncertainty  whether  she  would  have  or  not  cared  for  them 
continuously,  or  have  cared  for  them  at  all. 

"Such  a  sum  can  only  be  recovered  as  the  evidence  shows 
the  father  and  mother  would  have  realized  from  the  care  be- 
stowed upon  them  by  the  daughter  if  she  had  lived,  or  what 
they  would  have  realized  from  the  money  she  would  have 
earned  if  she  had  lived,  and  the  value  of  her  services  up  to  the 
age  of  twenty-one  if  she  had  lived.  In  estimating  how  much 
pecuniary  benefit  the  father  and  mother  would  probably  have 
derived  from  the  care  of  the  deceased  had  she  lived,  you  are 
to  recall  the  fact  that  a  part  of  her  labor  and  earnings  would 
have  been  consumed  in  support  of  herself.  The  damages 
should  be  estimated  on  a  money  basis;  that  is,  you  should 
find  out  how  much  this  pecuniary  loss  was  to  these  parents, 
and  should  be  confined  to  such  pecuniary  loss  as  the  proof 
phows  the  father  and  mother  have  suffered  by  the  death  of 
their  daughter.  Such  sum  only  can  be  recovered  as  the  proof 
shows  they  would  in  all  probability  have  received  had  this 
accident  not  have  happened.     The  jury  should   bear  in  in»uv 
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that  the  damages  awarded  must  be  compensation  for  the 
plaintiff,  and  not  punishment  for  the  defendant.  In  estimat- 
ing the  damages,  you  are  not  to  take  into  consideration  the 
grief  and  mental  pain  suffered  by  the  father  and  mother  on 
account  of  their  daughter's  death. 

uAs  to  the  term  of  service,  you  should  consider  the  probable 
value  of  the  services  of  the  deceased,  or  what  would  have  come 
to  the  parents  from  the  time  of  her  death  until  she  arrived  at 
the  age  of  twenty-one  years,  and  the  probable  care  and  pecuni- 
ary benefit  they  would  have  received  for  the  balance  of  her 
probable  life,  less  the  expenses  of  her  maintenance  during  the 
same  time.  And  in  this  connection,  it  is  proper  for  you  to 
take  into  consideration  the  testimony  in  the  case  surrounding 
the  deceased  of  having  lived  with  her  grandmother  for  some 
years,  and  whether  or  not  she  would  have  continued  to  live 
with  her  grandmother,  and  if  so,  upon  what  terms,  or  whether 
she  would  have  contributed  to  the  support  of  her  grandmother 
or  her  own  father  and  mother.  Such  sums  only  can  be 
awarded  as  the  proof  fairly  shows  would  have  come  to  her 
father  and  mother  from  the  daughter  in  money,  care,  and  ser- 
vices in  case  she  had  lived." 

The  particular  objection  urged  against  these  instructions  is, 
that  the  damages  are  not  limited  to  the  minority  of  the  child, 
covering  a  period  of  ten  years.  Compensation  for  loss  of  ser- 
vices during  her  minority,  he  concedes,  is  proper  for  the  con- 
sideration of  the  jury;  but  he  insists  that  the  jury  may  not 
take  into  consideration  such  other  pecuniary  benefits  as  the 
parents  might  reasonably  be  expected  to  realize  had  she  lived 
for  the  balance  of  her  probable  duration  for  life,  not  longer 
than  theirs.  What  other  pecuniary  benefits  the  parents  might 
reasonably  be  expected  to  realize,  the  learned  judge  does  not 
explain  to  the  jury.  He  tells  them  that  they  should  give  such 
damages  as  fairly  represent  the  value  or  chance  of  the  pecuni- 
ary benefit  which  the  father  and  mother  lose  by  the  death  of 
their  daughter. 

Here  was  a  broad  field  of  chance  and  probabilities  laid  open 
before  the  jury  through  which  they  could  roam  without  limit. 
They  were  permitted  to  speculate  upon  the  future,  and  con- 
sider the  probabilities  or  the  possibilities  of  its  unknown  and 
unknowable  contingencies;  to  consider  and  guess  at  what 
might  occur  had  the  daughter  not  been  killed,  and  had  lived 
to  an  age  measured  by  the  probable  duration  of  the  life  of  a 
person  eleven  years  of  age.     They  were  given  the  data  of  a 
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healthy  girl  of  eleven  years  of  age,  born  of  poor  parents,  living 
with  and  being  cared  for  by  her  grandmother;  and  from  this 
they  were  required  to  solve  the  mighty  problem  of  a  life 
whose  future  wag  unknown,  and  from  its  unfathomable  depths 
to  figure  out  the  chances  of  pecuniary  benefits  the  parents  of 
that  child  would  have  received  had  she  lived  past  the  age  of 
majority. 

The  jury,  of  course,  must  determine  whether  she  would 
remain  single  or  marry.  If  she  married,  she  might  marry  a 
husband  in  the  same  humble  walk  of  life  as  herself.  He 
might  be  without  means,  or  he  might  have  a  competency  of 
this  world's  goods;  and  the  daughter  might  or  might  not  be 
in  a  position,  and  have  the  means  and  desire,  to  make  pres- 
ents to  her  parents  to  a  greater  or  less  extent.  Or  she  might 
marry  a  millionaire,  and  be  able  and  willing  to  supply  her 
parents  with  all  the  luxuries  of  life.  Or  she  might  remain 
single,  and  be  compelled  to  toil  from  morning  until  night  to 
earn  her  livelihood.  Who  can  place  a  pecuniary  estimate 
upon  chances  such  as  these?  It  is  evident  at  a  glance  that 
any  estimate  or  value  placed  upon  events  so  uncertain  must 
be  without  any  satisfactory  basis  to  rest  upon. 

The  statute  authorizes  the  jury,  in  every  case  of  this  kind, 
to  give  such  amount  of  damages  as  they  shall  deem  fair  and 
just  to  the  persons  who  may  be  entitled  to  the  same  when 
recovered.  Under  this  statute,  the  jury  are  not  warranted  in 
giving  damages  not  founded  upon  the  testimony,  or  beyond 
the  measure  of  compensation  for  the  injury  inflicted.  They 
cannot  give  damages  founded  upon  their  fancy,  or  based  upon 
visionary  estimates  of  probabilities  or  chances.  The  rule  of 
damages  in  actions  for  torts  do  not  apply  to  actions  of  this 
kind.  The  statute  gives  the  right  to  damages;  but  it  has  been 
held,  with  rare  exceptions,  that  they  must  be  confined  to  those 
damages  which  are  capable  of  being  measured  by  a  pecuniary 
standard:  Cooley  on  Torts,  271,  and  cases  cited  in  note  2. 

In  actions  brought  under  the  statute,  where  the  parents  are 
the  persons  entitled  to  damages,  if  the  evidence  shows  that  the 
deceased  had  been  in  the  habit  of  making  contributions  from 
his  own  means  to  his  parents,  their  damages  might  be  based 
and  estimated  upon  the  customary  contributions  of  deceased 
proven  before  the  jury:  Chicago  etc.  Ry  Go.  v.  Bayfield,  37 
Mich.  205.  But  this  rule  is  not  applicable  in  the  case  of  a 
very  young  child  who  has  never  made  any  contributions,  and 
who  it  is  impossible  to  show  ever  will. 
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The  question  is,  whether  the  jury  were  misled  by  the  charge 
as  to  what  they  might  consider  in  estimating  the  damages. 
If  they  were  not,  the  judgment  should  not  be  reversed  for  that 
error.  The  jury  returned  a  verdict  for  $1,550.  We  cannot 
see  that  this  verdict  was  larger  than  the  jury  were  authorized 
under  the  statute  to  render,  nor  greater  than  they  might  find 
under  that  portion  of  the  instructions  of  the  court  relating  to 
the  value  of  the  earnings  or  services  of  the  child  until  she 
reached  the  age  of  twenty-one,  to  which  no  exception  is  taken. 

Upon  the  whole  record,  we  are  satisfied  that  no  error  has 
been  committed  prejudicial  to  the  defendant.  The  judgment 
is  affirmed. 


Railways — Negligenck. —  Where,  in  action  for  negligent  injury  to  a 
child  by  a  railway  train,  three  persons  on  the  train  said  it  was  their  duty  to 
watch,  and  two  of  them  said  they  were  in  positions  where  they  could  see, 
and  did  not  see  the  child  on  the  track,  and  three  other  witnesses  swear  the 
child  was  upon  the  track,  the  time  of  the  accident  being  broad  daylight,  such 
evidence  is  conclusive  proof  of  reckless  negligence  on  the  part  of  the  rail- 
way company:  Battiskill  v.  Humphreys,  64  Mich.  514. 

Railways  —  Negligence  as  to  Children  upon  Track. — Compare  the 
following  recent  cases,  which  discuss  more  or  less  fully  the  questions  decided 
in  the  principal  case:  Battiskill  v.  Humphreys,  64  Mich.  494;  Battiskill  v. 
Humphreys,  64  Id.  514;  Ecliffv.  Wabash  etc.  IV y  Co.,  64  Id.  196. 

Railway  Tracks. — It  is  the  duty  of  all  persons  who  go  upon  or  across 
railway  tracks  to  stop,  look,  and  listen  for  approaching  trains,  and  a  want  of 
such  care  on  the  part  of  one  who  may  be  injured  while  upon  or  crossing  the 
track  constitutes  negligence:  Mynninj  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93; 
b  Am.  St.  Rep.  804,  and  note  813;  Duame  v.  Chicago  etc.  R'y  Co.,  72  Wis. 
523;  7  Am.  St.  Rep.  879,  and  note  S85;  See/eld  v.  Chicago  etc.  R.  R.  Co.,  70 
Wis.  216;  5  Am.  St.  Rep.  168,  and  note  174. 

Railways  —  Care  to  be  Exercised.  — Greater  care  must  be  exercise!  by 
railway  companies  in  running  through  populous  towns  than  under  other  cir- 
cumstances: Troy  v.  Cape  Fear  etc.  R'y  Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  521; 
Curley  v.  Illinois  etc.  R'y  Co.,  40  La.  Ann.  810;  Nuzum  t.  Railway  Co.,  30 
W.  Va.  228. 
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Negligence  in  Employing  Foreman  Addicted  to  Excessive  Use  of 
Intoxicating  Liquor.  —  It  is  negligence  and  want  of  ordinary  care  for 
a  manufacturing  company  to  place  men  who  are  accustomed  to  the 
habitual  use  to  excess  of  intoxicating  liquor  in  charge  of  business  re- 
quiring the  control  and  direction  of  persons  operating  dangerous  ma- 
chinery; and  for  any  injury  to  the  employed  under  the  charge  of  an 
intoxicated  foreman,  resulting  from  such  cause,  when  the  company  baa 
knowledge  of  such  intemperate  habits,  it  must  make  reasonable  com- 
pensation. 

Evidence  of  Intemperate  Habits  of  Foreman  is  Admissible  in  an  ac- 
tion to  recover  damages  for  an  injury  received  by  an  employee  under 
such  foreman  while  engaged  in  wiping  dangerous  machinery  under  the 
orders  of  the  latter. 

Where  Foreman  and  his  Assistant  have  Equal  Knowledge  of  Dan- 
ger accompanying  an  act  about  to  be  done,  even  if  the  foreman  requests 
its  performance,  and  injury  ensues  to  the  assistant,  the  employer  cannot 
be  made  liable.  Notwithstanding  the  request  in  such  case  made  by  the 
foreman,  the  assistant  can  comply  or  not  as  he  chooses,  and  if  he  does 
comply,  he  takes  his  chances  of  the  perils  surrounding  the  situation; 
and  in  such  a  case,  where  there  is  no  dispute  upon  the  facts,  there  is  no 
occasion  to  go  to  the  jury  to  determine  whether  the  assistant  ought  to 
have  obeyed  the  order  of  the  foreman  or  not. 

Servant  Assumes  not  only  Usual  and  Ordinary  Risks  and  Perils 
of  his  master's  service  when  he  enters  it,  but  also  such  other  risks  as 
become  apparent  by  ordinary  observation. 

Case.     The  opinion  states  the  facts. 

C.  A.  Kent,  for  the  appellant. 

Don  M.  Dickinson,  for  the  plaintiff. 

Sherwood,  J.  The  defendant  in  this  case  is  a  manufac- 
turer of  copper  and  brass  materials,  having  its  place  of  busi- 
ness in  the  city  of  Detroit,  and  in  its  works  has  a  machine 
called  the  "breakdown  rolls,"  the  purpose  of  which  is  to  reduce 
bars  of  the  metal  to  thin  plates.  The  rolls  are  about  ten 
inches  in  diameter  and  forty  inches  long,  and  run  together  at 
a  speed  of  about  thirteen  revolutions  a  minute.  When  used 
they  are  placed  from  an  eighth  of  an  inch  to  an  inch  apart, 
according  to  the  thickness  of  the  plate  desired  to  be  made. 
Oil  is  used  upon  the  rolls,  and  they  have  to  be  cleaned  from 
one  to  three  times  a  day.  In  attempting  to  clean  the  rolls 
from  the  wrong  side,  the  plaintiff's  hand  was  caught  and 
drawn  in  between  them,  in  consequence  of  which  he  lost  the 
four  fingers  of  his   right  hand.     It  is   for  this  injury  thus  re- 
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ceived  the  plaintiff  seeks  to  recover  of  the  defendant  in  this 
action. 

He  states  his  case  in  two  counts.  In  the  first  it  is  alleged 
"that  plaintiff  was  an  ordinary  laborer  engaged  to  pile  scraps, 
and  that  he  was  ordered,  against  his  will,  to  work  as  an  as- 
sistant on  the  breakdown  rolls,  a  dangerous  employment,  of 
the  danger  of  which  he  was  not  informed,  and  while  in  such 
employment  was  directed  by  his  foreman  to  wipe  the  rolls  on 
a  side  which  must  certainly  result  in  accident,  and  that  the 
accident  occurred  in  such  wiping  without  plaintiff's  fault." 

The  second  count  states  "that  plaintiff  was  employed  as  an 
assistant  on  a  dangerous  piece  of  machinery,  under  a  foreman 
who  was  intemperate  and  incompetent,  and  that  this  foreman 
ordered  the  cleaning  of  the  rolls,  which  would  certainly  result 
in  accident,"  etc. 

The  verdict  was  for  the  plaintiff  on  both  counts,  awarding 
him  the  sum  of  three  thousand  dollars.  The  defendant  brings 
error. 

The  testimony  on  the  part  of  the  plaintiff  was  given  by  him- 
self, the  foreman  of  the  mills,  and  eight  other  employees  of 
the  company,  so  far  as  shown  by  the  record,  which  purports 
to  contain  it  all. 

Plaintiff  testified  in  his  own  behalf  as  follows:  — 

"I  am  twenty-eight.  Was  born  in  Ireland.  Came  to  this 
country  at  twelve.  Worked  on  a  farm.  Sailed  some.  Had 
no  trade.  Never  was  in  a  machine-shop  or  rolling-mills  until 
I  worked  for  defendant.  Went  to  work  for  defendant  in  Jan- 
uary, 1882.  Mr.  Duxbury  was  then  foreman  of  the  shop. 
My  business  was  to  pile  copper  and  brass  scrap.  Had  noth- 
ing to  do  with  the  machinery,  nor  did  I  have  to  go  near  it. 
My  wages  were  $1.40  per  day.  Was  never  directed  to  go  about 
the  machinery.  I  was  injured  between  nine  and  ten,  Decem- 
ber 28,  1882.  I  was  hurt  at  the  breakdown  rolls.  They  are 
very  large.  I  went  to  the  shop  the  morning  I  was  hurt,  and 
the  first  thing  there  was  some  wire  bars  we  rolled.  After  that, 
Kelly,  the  foreman  of  the  breakdown  rolls,  scoured  the  rolls, 
and  said  to  me,  '  I  want  you  to  wipe  them  off.'  Then  he  went 
back  to  the  back  end  of  the  shop.  So  I  picked  up  some  rags 
and  wiped  the  rolls  off  on  the  side  I  always  worked.  When  I 
thought  they  were  clean  enough,  I  started  down  the  shop  after 
the  bars  of  metal,  which  had  been  run  out  of  the  furnace,  and 
were  on  the  floor.  As  I  started,  I  saw  Kelly  coming  from  the 
back-door.     When  I  got  round  the  rolls  and  got  to  the  shears, 
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I  met  Kelly.     Kelly  pointed  to  the  rolls  and  said,  'I  want 
you  to  clean  those  rolls  better.' 

"  Q.  On  which  side  did  he  point?     A.  He  pointed  to  the 

rolls. 

"Q.  On  which  side?  A.  He  pointed  to  the  side  he  was 
working  on. 

"Q.  That  was  different  from  the  side  you  had  wiped  on? 
A.  He  pointed  to  the  rolls,  and  I  went  right  up  with  him, — 
right  side  by  side. 

"  Q.  Tell  what  he  said.  A.  He  said,  '  I  want  you  to  wipe 
them  off  better';  and  I  took  the  rags,  reached  right  over  on 
the  platform,  where  we  put  the  metal  on,  took  the  rags,  and 
wiped  the  rolls  off,  and  he  stood  right  alongside  of  me.  He 
took  hold  of  the  screw  that  I  supposed  belonged  to  the  rolls. 
I  went  to  wipe  off  the  top  rolls,  then  I  went  to  wipe  off  the 
bottom  rolls,  and  I  went  right  in. 

"  Q.  Was  that  the  same  side  on  which  you  had  wiped  the 
rolls  before  that  morning?     A.   No,  sir. 

"  Q.  On  a  different  side?     A.  Yes,  sir. 

"  Q.  Did  Kelly  stand  right  by  you  when  he  told  you  to  wipe 
those  off?  A.  Yes,  sir;  we  were  both  facing  the  rolls,  and  on 
the  side  where  my  hand  went  in. 

"  I  could  not  tell  exactly  how  long  before  that  I  went  to 
work  on  the  rolls.  I  was  put  on  the  rolls,  off  and  on.  The 
first  time  I  was  put  on  the  rolls,  Dick  Jordan  was  sick,  and  I 
was  put  there  until  he  came  back.  I  was  there  only  tempo- 
rarily. My  work  on  the  rolls  was  to  get  the  metal  from  the 
floor  and  put  it  on  the  platform.  Then,  as  the  metal  was 
passed  to  me,  I  threw  it  on  the  carts  or  the  platform.  I  did 
not  do  the  work  of  feeding  the  rolls;  I  only  had  the  laborer's 
part.  Jerry  Howe,  foreman  of  the  shop,  set  me  to  work  on 
the  rolls  with  Kelly.  It  was  a  few  days  before  the  accident. 
Before  that,  I  was  working  at  the  pickling-tub  with  Al.  Krantz. 
When  Howe  asked  me  to  work  on  the  rolls,  I  told  him  that 
I  did  not  want  to  work  on  the  breakdown  rolls;  I  wanted 
to  stay  where  I  was.  I  told  him  that  Kelly  did  not  use  me 
right.  He  said,  '  I  want  you  to  go  to  work  on  there.'  So  I 
expected  I  would  be  discharged  if  I  did  not  work  with  Kelly, 
and  in  a  few  days  I  got  hurt. 

"  Q.  On  looking  at  the  rolls,  could  you  see  whether  they 
were  moving  or  not?  A.  Yes,  sir;  I  could  see  that  they  were 
moving  all  right,  but  I  did  not  know  the  nature  of  the  rolls, 
or  I  would  not  have  wiped  them  on  that  6ide.     If  I  had  been 
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told  anything  about  the  rolls,  I  would  have  stopped  when  I 
went  upon  that  side;  but  I  did  not  know  I  would  be  drawn 
in;  did  not  know  the  nature  of  it;  was  never  told  anything 
about  it.     I  had  never  wiped  the  rolls  on  that  side  before. 

"  It  was  grease  I  had  to  wipe  off  the  rolls.  Kelly  put  it  on. 
I  can't  tell  how  long  after  I  attempted  to  wipe  the  rolls  that 
my  hand  was  drawn  in;  it  might  have  been  a  few  minutes. 
My  hand  was  then  injured  the  way  it  is  now.  After  the  acci- 
dent I  was  taken  to  the  office,  and  then  to  the  hospital,  where 
I  staid  all  that  winter.  In  the  spring  I  went  back  to  the 
shop,  and  was  put  in  the  wash-room,  rinsing  out  metal.  I 
staid  there  a  while,  but  was  afraid  I  would  catch  cold.  I  then 
went  to  C.  II.  Buhl's  hardware  store,  as  a  night-watchman. 
It  did  not  agree  with  me,  and  I  went  back  to  the  shop,  when 
Howe  told  me  they  had  nothing  for  me  to  do." 

On  cross-examination,  witness  testified:  "I  did  not  continue 
to  work  steadily  in  the  shop  after  I  began  until  I  was  hurt. 
I  was  laid  off  a  good  many  times.  Every  day  I  was  there  I 
saw  and  passed  by  the  rolls.  I  can't  tell  when  I  first  worked 
on  the  rolls.  Duxbury  first  told  me  to  work  on  them.  I 
worked  on  the  same  side  I  always  worked  until  I  was  hurt. 
I  can't  tell  whether  or  not  I  worked  on  them  as  early  as  May, 
nor  whether  I  worked  on  them  at  that  time  a  month.  I  re- 
member Jordan's  being  sick.  I  worked  on  the  rolls  while  he 
was  sick.  When  he  came  back  I  objected  to  working  on  the 
rolls  longer,  hut  Byington  wished  me  to  keep  the  place,  and 
so  I  kept  it.  I  went  back  to  rolls  in  July,  but  can't  say 
whether  or  not  I  was  continuously  working  on  the  rolls  from 
that  time.  My  duties  on  the  rolls  were,  I  caught  the  metal 
as  it  came  through  the  rolls.  I  cleaned  the  rolls  whenever 
the  foreman  got  through  scouring  them.  If  oil  was  put  on,  I 
might  have  to  clean  them  twice  or  three  times;  if  it  wasn't,  I 
cleaned  them  off  in  the  evening  once  a  day,  for  the  whole 
time.  I  can't  tell  how  many  months  I  worked  continuously 
on  the  rolls,  for  I  was  changed  off  and  on.  I  was  never  told 
anything  about  the  nature  of  the  rolls.  I  don't  remember 
whether  or  not  I  ever  complained  to  the  officers  of  the  com- 
pany about  Kelly." 

Redirect:  "  I  cannot  exactly  say  how  long,  at  any  one  time, 
I  had  served  on  these  rolls.  I  had  served  more  than  two  weeks 
at  a  time.  I  was  called  to  work  on  them  a  good  many  times, 
how  many  I  can't  say,  but  I  was  never  put  permanently  on 
them  until  the  last  time,  less  than  a  week  before  I  was  hurt. 
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I  had  not  been  working  on  the  rolls  for  six  weeks  previous  to 
the  time  when  [  was  last  put  on  them." 

Recross:  "I  cannot  tell  whether  I  worked  on  the  rolls  as 
much  as  six  or  eight  months  before  the  accident.  I  might 
have  worked  on  them  a  month  at  one  time,  but  I  can't  tell 
how  many  times." 

Several  of  the  other  witnesses  testified  to  the  defendant's 
foreman,  Kelly,  being  of  intemperate  habits;  that  on  one  or 
two  occasions  he  had  been  permitted  to  give  directions  when 
under  the  influence  of  liquor,  and  had  been  known  to  keep 
liquor  at  the  rolling-mills;  and  witness  Duxbury  testified  on 
the  part  of  plaintiff  that  he  was  foreman  at  defendant's  roll- 
ing-mills fifteen  months  during  1881  and  1882,  and  knew  Kean 
and  Kelly,  and  saw  the  latter  come  in  the  shop  intoxicated, 
and  sent  him  home.  Never  saw  him  afterwards  under  the 
influence  of  liquor,  "but  saw  him  go  out  frequently  into 
saloons,  and  I  notified  the  superintendent,  and  for  this  he  was 
discharged."  He  further  testified  that  "  the  only  danger  about 
the  rolls  is  that  of  getting  caught  between  them.  ....  It  is 
never  necessary  to  wipe  the  rolls  on  the  front  side.  Wiping 
the  rolls  is  the  most  dangerous  work  connected  with  the  rolls, 
and  there  is  no  danger  if  you  wipe  them  on  the  right  side. 
....  A  man  who  had  been  employed  as  Kean  had  been,  if 
put  on  the  rolls,  ought  in  a  week  to  learn  every  danger  con- 
nected with  the  rolls,  and  after  that  I  should  not  think  it 
would  be  necessary  to  tell  him  anything." 

The  defendant's  testimony  tended  to  show  that  the  plaintiff 
worked  in  defendant's  mills  from  the  month  of  February  to 
the  month  of  December,  1882,  both  inclusive,  and  that  he 
worked  from  ten  and  one  half  to  twenty-five  and  one  quarter 
days  in  each  month  enuring  said  period. 

Further  evidence  was  also  given  tending  to  show  that  plain- 
tiff began  working  on  the  rolls  in  April;  that  he  worked  there 
occasionally  in  April,  May,  and  June;  that  he  began  to  work 
on  said  rolls  steadily  in  July,  and  worked  there  until  the  acci- 
dent,—  all  the  time  he  worked  in  the  shop  when  the  mills  were 
in  use,  save  two  weeks;  that  prior  to  the  accident  Kean  was 
commanded  by  his  foreman,  Kelly,  never  to  clean  off  the  roils 
on  the  front  side;  that  on  the  day  of  the  accident,  Kean,  in 
cleaning  off  the  rolls  on  the  proper  side,  had  left  them  dirty, 
and  that,  in  consequence,  Kelly  ordered  him  to  finish  clean- 
ing them  off;  that  at  this  time  Kelly  and  Kean  were  about 
thirty -five  feet  from  the  rolls;  that  Kean  went  alone  back  to 


June,  1887.]  Kean  v.  Rolling  Mills.  497 

the  rolls;  that  Kelly  noticed  him  cleaning  on  the  front  side, 
and  started  to  stop  him,  but  that  before  he  reached  Kean  the 
accident  happened;  that  Kelly  turned  up  the  screw  after  the 
accident  for  the  purpose  of  releasing  Kean;  that  Kelly  was  dis- 
charged by  defendant  July  7,  1882;  tbat  he  was  re-employed 
November  9,  1882,  on  promise  of  future  good  conduct;  that 
from  that  time  until  after  the  accident  he  was  never  under 
the  influence  of  liquor  in  the  defendant's  mills;  that  on  the 
day  and  at  the  time  of  the  accident  he  was  perfectly  sober, 
and  assisted  in  releasing  plaintiff  from  the  rolls,  and  had 
him  in  his  subsequent  care  until  taken  to  the  hospital. 

The  record  states  the  foregoing  is  the  substance  of  all  the 
testimony  given  for  the  defendant. 

Thirteen  errors  are  assigned  upon  the  various  proceedings 
had  in  the  case  at  the  circuit.  Counsel  for  defendant,  how- 
ever, reduces  these  to  four,  which,  stated  in  his  own  language, 
are  as  follows:  — 

"1.  The  evidence  of  intemperance  in  the  foreman,  Kellyr 
should  have  been  rejected,  and  the  second  count,  based  on 
the  charge  of  such  intemperance,  should  have  been  taken  from 
the  jury. 

"2.  The  court  should  have  charged  that  there  was  no  evi- 
dence that  plaintiff  was  ordered  to  clean  the  rolls  on  the  wrong, 
side  by  his  foreman. 

"3.  The  court  should  have  charged  that  plaintiff  must  have 
known  that  it  was  dangerous  to  clean  the  rolls  on  the  wrong 
side,  and  that  no  command  of  his  foreman  excused  his  run- 
ning the  risk. 

"4.  The  court  erred  in  allowing  counsel  for  the  plaintiff  to 
discuss  to  the  jury  his  theory  of  what  the  law  ought  to  be, 
and  the  conduct  of  the  Michigan  Central  Railroad  Com- 
pany." 

The  first  proposition  relates  to  the  intemperance  of  Kelly, 
and  its  effect  upon  his  capacity  to  properly  discharge  the 
duties  of  his  position.  The  proof  clearly  shows  that  Kelly, 
the  foreman  of  the  defendant,  was  a  man  of  intemperate 
habits,  accustomed  to  get  intoxicated  and  drunk  to  such  an 
extent  as  to  incapacitate  him  to  properly  discharge  the  duties 
of  his  position;  that  this  was  so  understood  by  the  defendant; 
and  for  that  reason  its  superintendent  discharged  him  from 
its  service.  It  also  appears  that  this  habit  of  Kelly  had  for  a 
long  time  been  known  to  those  in  charge  of  the  defendant's 
business. 

Am.  St.  Rep..  Vol.  XI. —  32 
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There  ean  be  no  question,  I  apprehend,  at  this  late  day,  but 
that  it  must  be  regarded  as  negligence,  and  a  want  of  ordi- 
nary care,  in  any  of  our  large  manufacturing  institutions,  to 
place  men  who  are  accustomed  to  the  habitual  use  to  excess 
of  intoxicating  liquor  in  charge  of  business  requiring  the  con- 
trol and  direction  of  persons  operating  dangerous  machinery, 
and  that  for  any  injury  arising  to  the  employed  under  the 
charge  of  an  intoxicated  foreman,  arising  from  such  cause, 
when  the  company  has  knowledge  of  such  intemperate  habits, 
it  must  and  should  make  reasonable  compensation.  Intem- 
perance was  an  agency  tending  to  disqualify  a  man  for  the 
position  Kelly  held. 

To  what  extent  it  had  affeeted  him  in  that  direction,  and 
what  was  his  condition  in  this  respect  when  he  gave  the  direc- 
tion to  plaintiff  claimed  on  the  day  and  occasion  of  the  acci- 
dent, were  questions  for  the  jury,  and  the  evidence  offered  of 
Kelly's  habits  was,  in  my  judgment,  properly  received,  and 
the  court  committed  no  error  in  rejecting  defendant's  first 
proposition. 

The  second  proposition  required  the  court  to  instruct  the 
jury  that  there  was  no  evidence  of  the  order  of  defendant,  by 
its  foreman,  to  plaintiff,  to  clean  the  rolls  on  the  side  he  was 
injured.  The  testimony  of  Kean  was  to  that  effect.  The 
defendant's  direction,  if  any,  to  the  plaintiff,  on  the  occasion 
of  the  accident,  was  given  by  Kelly.  The  testimony  of  the 
plaintiff  shows  that  he  had,  on  the  day  of  the  accident,  been 
told  by  Kelly  to  wipe  off  the  rolls,  and  the  plaintiff  did  so  in 
the  usual  way,  and  left  them;  that  he  was  met  by  Kelly 
about  thirty-five  feet  from  the  rolls  (as  the  other  testimony 
shows),  and  Kelly  told  him,  "I  want  you  to  wipe  them  off 
better  [meaning  the  rolls]";  that  he  pointed  to  the  rolls  on 
the  front  side,  and  said,  "I  want  you  to  clean  those  rolls  bet- 
ter"; and  that  Kelly  went  with  him  to  the  front  side  of  the 
rolls,  and  that  he  stood  right  by  the  side  of  him  when  the 
plaintiff  took  a  rag  and  reached  over  on  the  platform  and 
wiped  the  rolls;  that  Kelly  stood  right  by  the  side  of  him  at 
the  time,  and  took  hold  of  the  screw  which  held  the  rolls 
nearly  together  in  their  place;  and  the  plaintiff  then  says, 
"I  went  to  wipe  off  the  top  rolls,  then  I  went  to  wipe  off  the 
bottom  rolls,  and  I  went  right  in."  He  further  says  at  this 
time,  "We  were  both  facing  the  rolls."  Some  of  the  testi- 
mony of  plaintiff's  other  witnesses  is  corroborative  of  the 
statements  of  the  plaintiff.     It  also  appears,  by  the  testimony 
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of  Duxbury,  it  wae  the  plaintiff's  duty  to  obey  the  demands 
and  direction  of  Kelly. 

Whether  the  plaintiff  was  directed  by  Kelly,  or  from  a  fair 
interpretation  of  what  Kelly  did  and  said  on  that  occasion 
there  was  a  direction  to  Kean  to  wipe  the  rolls  on  the  front 
side,  were  questions  for  the  jury,  and  were  very  properly  left 
to  them  to  determine,  in  the  view  I  take  of  the  testimony. 
There  was  testimony  from  which  they  might  find  such  direc- 
tion by  Kelly,  and  the  ruling  of  the  court  was  correct  upon 
this  proposition. 

The  third  proposition  is  one  of  more  difficulty.  It  requested 
the  court  to  charge  that  the  plaintiff  must  have  known  the 
danger  to  which  he  exposed  himself  in  obeying  Kelly's  order, 
if  he  gave  it,  in  attempting  to  clean  the  rolls  on  the  wrong 
side,  and  that  no  command  of  the  foreman  excused  the  plain- 
tiff's running  such  risk.  There  is  no  dispute  as  to  the  danger 
the  plaintiff  subjected  himself  to  in  attempting  to  clean  the 
rolls  on  the  wrong  side,  and  it  is  difficult  to  understand,  if  the 
plaintiff  was  twenty-eight  years  old,  and  a  man  of  ordinary 
ability  and  understanding  (and  it  is  not  claimed  he  was  other- 
wise), how  he  could  have  been  ignorant  of  the  danger  which 
surrounded  this  machine  after  working  upon  and  about  it  the 
length  of  time  he  did.  It  is  difficult  to  conceive  such  to  be 
the  fact. 

The  testimony  for  the  defendant,  which  is  not  disputed, 
shows  that  the  plaintiff  worked  most  of  the  time  for  nine 
months  on  and  about  this  machine  before  the  accident  oc- 
curred to  his  hand,  and  he  says  himself  that  every  day  he 
was  there  he  saw  and  passed  by  the  rolls;  that  his  duties  on 
the  rolls  were  to  catch  the  metal  as  it  came  through  the  rolls, 
and  clean  the  rolls  whenever  the  foreman  got  through  scour- 
ing them;  and  that  he  cleaned  them  once  a  day  the  whole 
time  he  worked  upon  them,  and  sometimes  two  or  three  times 
a  day,  and  always  cleaned  them  from  the  same  side  until  the 
day  he  was  injured.  He  further  states  that  Duxbury  first 
told  him  to  work  upon  them. 

Duxbury's  testimony  is  to  the  effect  that  the  only  danger 
about  the  machine  is  that  of  gettting  caught  between  the  rolls; 
that  it  is  never  necessary  to  wipe  them  from  the  front  side, 
and  that  there  is  no  danger  if  they  are  wiped  on  the  right  side; 
that  no  one  who  knows  anything  would  try  to  wipe  them  on 
the  front  side;  that  a  man  employed  as  Kean  was  ought  in  a 
week  to  learn  every  danger  connected  with  the  rolls,  and  after 
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that  time  it  would  not  be  necessary  to  tell  him  anything;  that 
if  the  foreman  should  tell  an  assistant  to  wipe  the  rolls  off,  he 
would  be  expected  to  do  so  on  the  back  side;  and  he  further 
testified  that  a  man  ordinarily  intelligent,  by  wiping  the  rolls 
off  on  the  proper  side,  ought  to  learn  without  instruction  the 
danger  of  wiping  off  in  front,  in  a  week  or  ten  days. 

The  plaintiff,  however,  testified:  "  I  could  see  by  looking  at 
the  rolls  that  they  were  moving  all  right,  but  I  did  not  know 
the  nature  of  the  rolls,  or  I  would  not  have  wiped  them  on 

that  side I  did  not  know  I  would  be  drawn  in.     I  did 

not  know  the  nature  of  it;  was  never  told  anything  about  it." 

Upon  the  undisputed  testimony,  I  think  there  can  be  no 
question  hut  that  the  plaintiff  was  familiar  with  this  machine, 
and  I  am  not  able  to  understand  why  he  should  not  have 
known,  as  he  stood  in  front  looking  upon  those  rolls  turning 
rapidly  in  towards  each  other,  catching  and  carrying  a  bar  of 
copper  an  inch  thick  between  them,  and  by  the  enormous 
pressure  flattening  it  out  into  a  thin  sheet  of  metal  not  a  half- 
inch  thick,  that  from  a  like  contact  with  the  rolls,  his  hand,  if 
caught  and  drawn  in  between  them,  would  be  crushed.  Cer- 
tainly, the  peril,  whatever  it  was,  was  plainly  before  him.  He 
had  but  to  look  to  be  fully  warned.  There  is  no  doubt  but 
that,  with  proper  care,  the  rolls  could  have  been  cleaned  with 
safety.  Such  was  the  tenor  of  the  testimony  of  plaintiff's  wit- 
ness Duxbury;  but  whatever  there  was  of  danger  in  doing  it 
in  this  case  was,  I  think,  well  known  and  apparent  to  the 
plaintiff  when  he  made  the  venture.  Had  the  danger  been 
pointed  out  to  him  by  all  the  other  employees  and  agents  of 
the  company,  it  is  difficult  to  see  how  it  could  be  made  plainer 
to  him  than  it  was  as  he  stood  there  looking  upon  it. 

If  the  experience  the  record  in  this  case  shows  the  plaintiff 
had  with  the  machine  was  not  a  sufficient  warning  of  the  dan- 
ger which  he  claims  was  unknown  to  him,  it  would  hardly  be 
expected  that  any  specific  instructions  which  the  foreman  or 
superintendent  could  have  given  would  have  furnished  the 
plaintiff  with  better  knowledge  upon  the  subject,  or  would 
have  been  heeded  by  the  plaintiff.  The  plaintiff  does  not  say, 
in  his  testimony,  that  Kelly  told  him  to  clean  the  rolls  on  the 
front  side  at  the  time  he  received  the  injury,  but  stood  by  his 
side  while  he  was  doing  it. 

There  was  nothing  in  the  superior  position  of  Kelly  at  that 
time  that  made  the  danger  any  more  apparent  to  him  than 
to  the  plaintiff.     He  could  judge  as  well  as  Kelly  of  the  lia- 
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bility  of  his  having  his  hand  caught  and  taken  between  the 
rollers  if  lie  attempted  to  clean  them  from  the  front  side.  It 
does  not  appear  that  either  of  them  had  ever  known  or  wit- 
nessed an  accident  of  that  kind;  and  I  think,  where  both  the 
foreman  and  assistant  or  helper  have  equal  knowledge  of  the 
danger  accompanying  the  act  about  to  be  performed,  even  if 
the  foreman  requests  its  performance,  and  injury  ensues  to  the 
helper,  the  company  cannot  be  made  liable.  Notwitstanding 
the  request  in  such  case  made  by  the  foreman,  the  servant 
can  comply  or  not,  as  he  chooses,  and  if  he  does,  he  takes  his 
chances  of  the  perils  surrounding  the  situation:  Bell  v.  Western 
<fc  A.  R.  R.,  70  Ga.  566;  Patterson  v.  Pittsburg  etc.  R.  R.  Co., 
76  Pa.  St.  393;  18  Am.  Rep.  412;  East  Tennessee  etc.  R.  R.  Co. 
v.  Duffield,  12  Lea,  63;  47  Am.  Rep.  319;  Baker  v.  Western  & 
A.  R.  R.  Co.,  68  Ga.  706.  Such  I  understand  to  be  the  law 
between  the  foreman  and  his  helper  when  the  former  possesses 
no  superior  knowledge,  and  the  dangers  are  apparent  alike  to 
both  of  them;  and  in  such  a  case,  where  there  is  no  dispute 
upon  the  facts,  there  is  no  occasion  to  go  to  the  jury  to  deter- 
mine whether  the  helper  ought  to  have  obeyed  the  order  of  the 
foreman,  or  not. 

The  plaintiff,  when  he  entered  into  the  service  of  the  de- 
fendant assumed  not  only  the  usual  and  ordinary  risks  and 
perils  of  the  service,  but  also  such  other  risks  as  become  ap- 
parent by  ordinary  observation:  Gibson  v.  Erie  R'y  Co.,  63 
N.  Y.  449;  20  Am.  Rep.  552;  Baltimore  etc.  R.  R.  Co.  v.  State, 
24  Md.  271;  Hutchinson  v.  Railway  Co.,  5  Ex.  343;  Illinois 
Cent.  R.  R.  Co.  v.  Cox,  21  111.  20;  71  Am.  Dec.  298;  Sullivan 
v.  M.  &  M.  R.  R.  Co.,  11  Iowa,  421;  Hay  den  v.  Smithville  Mfg. 
Co.,  29  Conn.  548;  Lee  v.  Detroit  Bridge  and  Iron  Works,  62 
Mo.  565;  Pittsburg  etc.  R'y  Co.  v.  Devinney,  17  Ohio  St.  197; 
Foster  v.  Minnesota  etc.  R'y  Co.,  14  Minn.  360;  Anderson  v. 
Milwaukee  etc.  R'y  Co.,  37  Wis.  321;  Davis  v.  Detroit  etc.  R.  R. 
Co.,  20  Mich,  105;  4  Am.  Rep.  364;  Michigan  Cent.  R.  R.  Co. 
v.  Dolan,  32  Mich.  510;  Cooley  on  Torts,  512;  2  Thompson  on 
Negligence,  976. 

I  think,  under  the  circumstances  of  this  case,  the  defend- 
ant's third  proposition  should  be  sustained,  and  the  ruling  of 
the  court  was  error. 

The  fourth  proposition  refers  to  the  remarks  of  Mr.  Dickin- 
son made  in  his  closing  argument  to  the  jury.  I  do  not  think 
there  was  such  a  departure  from  the  rules  in  what  he  said, 
urging  upon  the  attention  of  the  jury  the  reason  and  necessity 
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for  them  to  be  vigilant  in  the  examination  of  the  case,  as  to 
be  subject  to  the  exception  taken,  or  in  stating  his  under- 
standing of  the  law,  and  what  he  regarded  as  defects  therein 
upon  certain  questions  raised,  requiring  thorough  investiga- 
tion and  careful  consideration  of  the  facts. 

For  the  injury  received  by  this  plaintiff,  under  the  circum- 
stances appearing  upon  this  record,  and  undisputed,  I  do  not 
think  the  defendant  should  be  held  liable. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Master  and  Servant  —  Assumption  of  Risks  by  Servant. — An  em- 
ployer is  not  liable  for  injuries  resulting  from  those  dangers  which  are  the 
subject  of  common  knowledge,  or  which  can  be  readily  seen  by  common  obser- 
vation, because  such  risks  are  assumed  by  the  servant:  Smith  v.  Peninsular  Car 
Works,  60  Mich.  501 ;  1  Am.  St.  Rep.  542,  and  note.  Servants  assume,  not  only 
the  usual  risks,  but  such  as  can  be  ascertained  by  ordinary  observation:  Gib- 
eon  v.  Erie  R'y  Co.,  63  N.  Y.  449;  20  Am.  Rep.  552;  Illinois  C.  R.  R.  Co.  v. 
Cox,  21  111.  20;  71  Am.  Dec.  298;  Davis  v.  Detroit  etc.  R.  R.  Co.,  20  Mich. 
105;  4  Am.  Rep.  364;  Stephenson  v.  Duncan,  73  Wis.  404;  9  Am.  St.  Rep. 
806,  and  note  810;  Rolseth  v.  Smith,  38  Minn.  14;  8  Am.  St.  Rep.  637,  and 
note  639;  Louisville  etc.  R'y  Co.  v.  Wright,  115  Ind.  378;  7  Am.  St.  Rep.  432, 
and  note  450;  Little  Rock  etc.  R'y  Co.  v.  Leverett,  48  Ark.  333;  3  Am.  St.  Rep. 
230.  Compare  the  recent  cases  of  Hoffman  v.  Clouijh,  124  Pa.  St.  505;  Brown 
v.  Brown,  71  Tex.  355;    Wood  v.  Locke,  147  Mass.  604. 

Master  and  Servant  —  Foreman  Giving  Dangerous  Orders. — When 
a  foreman  gives  dangerous  orders,  a  servant  may  or  may  not  obey  them,  but 
by  obeying  he  assumes  the  additional  risks  incidental  thereto:  Bell  v.  West- 
ern etc.  R.  R.  Co.,  70  Ga.  566;  East  Tennessee  etc.  R.  R.  Co.  v.  Dujjield,  12 
Lea,  63;  47  Am.  Rep.  315;  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St. 
393;  18  Am.  Rep.  412;  Fish  v.  Central  P.  R.  R.  Co.,  72  Cal.  38;  1  Am.  St. 
Rep.  22,  and  note. 


Jenks  v.  Colwell. 

[66  Michigan,  420.J 
To  Submit  to  Jury,  as  Question  in  Dispute,  Material  Fact  Provbd 

by  uncontradicted  testimony  in  the  case  is  error. 
Condition   Retaining    Title  in  Vendor  of  Personal   Property   until 
Payment  is  Made,  Effect  of  on  Rights  of  Innocent  Purchaser.  — 

In  Michigan,  the  right  of  a  vendor  of  personal  property  upon  a  condition 
retaining  title  in  himself  until  payment  is  made  to  follow  it  into  the 
bauds  of  third  parties,  or  to  sue  them  for  its  conversion,  depends  upon 
the  good  faith  of  the  transaction;  and  where  the  purchase  is  made  from 
the  vendue  in  good  faith,  and  without  notice,  under  circumstances  in 
which  the  original  vendor  must  have  known  or  contemplated  that  the 
property  would  he  sold  by  his  vendee  and  incorporated  into  or  made  part 
of  the  freehold,  his  rights  will  be  made  subservient  to  those  of  the  inno- 
cent purchaser.  A  verdict  should,  therefore,  be  directed  for  the  defend- 
ants in  an  action  of  trover  to  recover  the  value  of  machinery  in  their 
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mill,  where  it  appears,  from  the  evidence,  that  the  plaintiffs,  when  they 
made  to  the  millwright  who  huilt  the  mill  for  the  defendants  a  condi- 
tional sale  of  the  machinery  upou  condition  that  the  title  should  not 
pass  to  the  vendee  until  payment  was  made,  knew  that  the  machinery 
wad  purchased  by  the  vendee  for  the  purpose  of  placing  it  in  the  mill  of 
the  defendants,  under  a  contract  which  bound  him  to  so  place  it,  and 
knowing  that  fact,  obtained  from  the  defendants,  upon  the  vendee's  order, 
the  down  payment  for  the  machinery,  and  guaranteed  its  shipment,  to  be 
used  in  the  mill,  and  where  it  further  appears  that  the  defendants  had 
no  notice  or  knowledge,  when  the  machinery  wa3  placed  in  the  mill,  that 
the  plaintiffs  stdl  claimed  the  title  to  it. 

Trover.     The  opinion  states  the  case. 

S.  W.  Vance,  and  O'Brien  and  Atkinson,  for  the  appellants. 

Elliott  G.  Stevenson,  for  the  plaintiffs. 

Champlin,  J.  On  the  third  day  of  October,  1882,  James  A. 
Thompson  entered  into  a  contract  with  defendants  to  construct 
for  them  a  mill-building  on  their  premises  in  Backusville, 
Alcona  County,  and  place  therein  a  certain  steam-boiler  and 
machinery.  Thompson  was  to  furnish  all  the  labor  and  all 
the  machinery  enumerated  in  the  contract,  and  pay  the  costs 
of  its  transportation.  The  defendants  were  to  furnish  all  the 
lumber,  timber,  and  materials  for  the  building  and  machinery. 
They  were  to  pay  Thompson  $4,112,  as  follows:  One  thousand 
dollars  at  the  execution  of  the  contract,  and  the  balance  when 
the  mill  was  completed  and  in  good  running  order. 

Thompson  had  worked  for  the  plaintiffs  for  some  years, — 
five  or  ten.  He  was  a  millwright  by  trade,  and  had  worked 
in  their  shops,  and  also  on  the  road  selling  machinery;  and 
being  a  millwright,  he  had  permission  from  the  plaintiffs  to 
go  at  any  time  he  could  get  a  job  outside,  and  then,  when  he 
came  back  again,  he  went  to  work  for  the  plaintiffs,  if  he 
had  not  anything  else  to  do.  At  the  time  of  this  contract 
with  the  plaintiffs  he  had  not  worked  for  them  for  a  year  or 
or  more. 

After  Thompson  had  entered  into  his  contract  with  the  de- 
fendants he  went  to  plaintiffs,  who  were  doing  business  under 
the  name  of  the  Pheenix  Iron  Works,  at  Port  Huron,  and 
entered  into  a  contract  with  them  for  the  purchase  of  the 
machinery  in  question,  agreeing  to  pay  therefor  $3,183.47,  — 
$500  down,  and  the  balance,  $2,683.47,  in  twenty  days,  with 
interest,  according  to  the  condition  of  a  promissory  note  exe- 
cuted by  Thompson,  —  and  when  payment  was  fully  made, 
they  agreed  to  execute  to  Thompson  a  bill  of  sale  of  the  prop- 
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erty.  The  contract  contained  this  clause:  "It  being  expressly 
understood  that  the  title  of  the  said  above-mentioned  articles, 
machinery,  etc.,  shall  not  pass  out  of  the  said  Phoenix  Iron 
Works  until  the  full  sum  hereinafter  mentioned  shall  be  paid 
as  herein  specified;  that  the  same  shall  not  become  a  fixture 
by  being  placed  in  any  mill  or  other  building,  or  by  being  an- 
nexed in  any  manner  to  the  realty;  and  that  said  Phoenix 
Iron  Works  may  at  any  time  enter  upon  the  premises  upon 
which  said  property  is  located,  and  take  possession  of  the 
same,  upon  a  violation  of  any  of  the  agreements  herein  con- 
tained; and  that  any  money  already  paid  thereon  shall  be 
considered  as  having  been  paid  for  the  use  of  said  property." 

The  instrument  is  sometimes  designated  as  a  receipt,  and 
sometimes  as  a  lease,  and  bears  date  November  15,  1882,  and 
is  signed  by  James  A.  Thompson.  The  plaintiffs  knew  at  the 
time  the  instrument  was  executed  what  use  Thompson  was 
going  to  put  the  property  to,  and  was  told  by  Thompson  what 
his  arrangements  were  with  defendants. 

It  appears  that  Thompson  did  not  pay  the  five  hundred  dol- 
lars down  upon  the  execution  of  the  contract  from  his  own 
hand,  but  it  was  obtained  in  this  way:  The  Phoenix  Iron 
Works  sent  the  following  telegram  to  defendants:  — 

"  We  will  guarantee  shipment  of  machinery  on  receipt  of 
five  hundred  dollars." 

To  which  defendants  responded  by  telegraph:  — 

"We  will  send  you  five  hundred  dollars  when  James  A. 
Thompson  orders  us  to  do  so." 

Thompson  then  sent  the  following  telegram:  — 

"  George  S.  Colwell, —  Send  Phoenix  Iron  Works  five  hun- 
dred dollars  as  quick  as  possible  to  save  delay. 

"James  A.  Thompson." 

The  machinery  was  thereupon  shipped  the  day  the  contract 
between  plaintiffs  and  Thompson  bears  date,  namely,  Novem- 
ber 15th.  The  machinery  and  boiler  were  placed  by  Thomp- 
son in  the  mill  under  his  contract  with  defendants.  The  job 
was  not  completed  by  the  time  specified  in  that  contract. 

On  December  loth  defendants  received  a  letter  from  plain- 
tiffs, written  on  the  13th,  which  read  as  follows:  — 

"  Port  Huron,  Mich.,  December  13,  1882. 
"  Colwell,  McGregor,  &  Co.,  Harrisville. 

"Gents,  —  Has  Mr.  Thompson  informed  you  that  the  ma- 
chinery shipped  him   was  ours  until  paid  for?     We  have  no 
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doubt  he  has  told  you.  There  is  still  due  us  on  this  machinery, 
belting,  etc.,  at  the  date  of  shipment,  $2,683.47,  wnich  should 
have  been  paid  some  days  ago.  As  you  expect  to  own  this 
machinery,  we  thought  it  would  make  no  difference  to  you 
how  soon  you  paid  for  it.  Let  us  hear  from  you  by  return 
mail  how  you  feel  about  it,  and  when  you  expect  to  pay  for  it. 
We  understand,  of  course,  he  has  made  the  same  arrangement 
with  you  for  payment  as  he  did  with  us. 

"Awaiting  your  reply,  we  remain,  yours,  etc., 

"  Phcenix  Iron  Works." 

This  letter  was  responded  to  by  defendants  on  December 
16th,  as  follows:  — 

"  Harrisville,  Mich.,  December  16,  1882. 
"  Phcenix  Iron  Works,  Port  Huron,  Mich. 

"Dear  Sirs, —  Yours  of  the  14th  at  hand,  which  gave  us  the 
first  information  we  have  received  of  any  arrangement  between 
you  and  Mr.  Thompson.  We  have  never  known  anything  of 
you  in  our  dealings  with  Mr.  Thompson,  and  we  have  never 
expected  to  make  any  payments  that  are  not  ordered  or  sanc- 
tioned by  him.  There  is  nothing  due  Mr.  Thompson  until  the 
job  is  completed.  Yours  truly, 

"  Colwell,  McGregor,  &  Co." 

Thompson  claimed  to  have  completed  his  contract,  and  left 
the  mill,  taking  his  tools,  the  latter  part  of  December,  and  de- 
fendants then  took  possession,  but  claim  that  the  mill  was 
not  completed  according  to  contract,  and  that  they  went  on 
and  completed  it  at  an  expense  of  about  three  hundred  dollars, 
which  they  claimed  the  right  to  retain  out  of  the  balance  due 
to  Thompson  on  the  contract.  After  some  correspondence  be- 
tween the  parties,  Thompson  sent  to  defendants  the  following 
letter: — 

"  Port  Huron,  Mich.,  January  26,  1883. 
"  Colwell,  McGregor,  &  Co. 

"  Gentlemen,  —  Yours  of  the  22d  came  duly  to  hand.     Send 

balance  my  due  to  the  Phcenix  Iron  Works,  this  city,  and  send 

me  an  itemized  bill  of  my  account.     The  tools  have  not  yet 

arrived.     Will  you  please  make  inquiry  of  them,  and  oblige. 

"  Yours  respectfully, 

"James  A.  Thompson." 

Complying  with  request,  defendants  sent  to  the  plaintiffs  a 
draft,  as  follows:  — 
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"  Harrisville,  Mich.,  February  1,  1883. 

"Pay  to  the  order  of  Phcenix  Iron  Works,  Port  Huron,  two 
thousand  eighty-six  and  3-100  dollars. 
$2,086.03.  Colwell,  McGregor,  &  Co. 

"  To  the  Second  National  Bank,  Detroit,  Mich." 

Which  draft  was  accompanied,  under  the  same  envelope,  by 
the  following  letter:  — 

"  Office  of  Colwell,  McGregor,  &  Co.,  Merchants. 

"  Harrisville,  Mich.,  February  1,  1883. 
"  Messrs.  Phcenix  Iron  Works,  Port  Huron,  Mich. 

"Dear  Sirs,  —  Inclosed  find  draft  for  $2,086.03,  which  is  the 
balance  due  on  the  James  A.  Thompson  and  Colwell,  Mc- 
Gregor, &  Co.  contract  for  building  shingle-mill,  under  date  of 
October  3,  1882,  if  we  deduct  nothing  for  loss  of  the  use  of  the 
mill.  Crowding  the  work  as  rapidly  as  we  could,  we  lost 
the  use  of  the  mill  about  one  month  after  January  1,  1883. 
We  have  deducted  nothing  for  this  damage  to  us,  and  if  the 
inclosed  draft  is  accepted  as  payment  in  full,  we  shall  make 
no  claim  for  damage;  otherwise  we  do  not  waive  our  claim  for 
damages,  and  if  there  is  any  farther  controversy  in  regard  to 
this  matter,  we  reserve  the  right  to  claim  and  recover  our  dam- 
ages for  loss  of  use  of  mill,  and  any  other  damages  to  which  we 
have  been  subjected  because  the  mill  was  not  completed  ac- 
cording to  contract.  We  send  the  inclosed  to  you,  per  order 
of  James  A.  Thompson,  under  date  of  January  26,  1883. 
"  Yours  truly, 

"  Colwell,  McGregor,  &  Co." 

After  this  draft  was  received  by  the  plaintiffs,  the  defend- 
ants denied  that  plaintiffs  had  any  right  or  title  to  the  prop- 
erty in  question.  The  letter  of  date  December  13th  was  the 
first  notice  or  intimation  that  defendants  had  that  plaintiffs 
had  any  claim  upon  the  property.  The  testimony  was  con- 
flicting as  to  the  condition  of  the  property  at  that  time, — as 
to  whether  it  was  then  all  in  place  in  the  mill  ready  for  opera- 
tion, or  whether  a  portion  of  it  had  not  then  been  put  in  place. 
The  circuit  judge  charged  the  jury  as  follows:  — 
"Now,  gentlemen,  you  are  instructed  that,  by  the  terms  of 
the  written  agreement  executed  by  Thompson  to  the  plaintiffs, 
which  has  been  introduced  in  evidence,  if  you  find  that  the 
same  was  executed  as  testified  to,  the  title  to  the  property 
would  not  pass  from  the  plaintiffs  to  Thompson  until  such 
time  as  the  terms  of  the  agreement  had  been  complied  with, 
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and  the  plaintiffs  paid  the  amount  therein  agreed  upon;  and 
this  would  be  so,  notwithstanding  they  may  have  intrusted 
Thompson  with  the  possession  of  it,  unless  it  has  been  shown 
that,  after  they  had  so  permitted  the  property  to  pass  out  of 
their  hands,  and  under  the  control  of  Thompson,  they  know- 
ingly allowed  him  to  convert  it  and  use  it  in  such  a  manner, 
in  carrying  out  his  contract  with  the  defendants,  that  the 
plaintiffs  are  estopped  from  asserting  as  against  them  their 
claim  to  the  property.  But  the  defendants,  if  they  were  in- 
formed of  the  character  of  plaintiffs'  interest  in  the  property, 
and  that  they  had  reserved  the  title  therein,  or  were  notified 
that  the  plaintiffs  claimed  ownership  to  the  property,  before 
all  the  property  described  in  the  declaration  had  been  placed 
in  the  mill,  they  could  not  retain  possession  of  such  property 
as  was  subsequently  placed  therein  contrary  to  the  rights  of 
the  plaintiffs  under  their  agreement  with  Thompson,  and  to 
take  possession  of  the  same  in  the  event  of  his  failure  to  pay 
them  the  amount  of  the  purchase  price  of  the  property  fur- 
nished by  them.  If  the  plaintiffs  knew  that  the  machinery 
in  controversy,  when  it  was  delivered  to  Thompson,  was  to 
be  taken  to  the  county  of  Alcona,  and  there  put  into  a  shingle- 
mill  on  the  lands  of  the  defendants,  and  were  silent  in  respect 
to  their  claim  until  the  machinery  was  all  on  the  ground,  and 
put  in  the  mill  or  attached  to  it,  they  are  now  estopped  from 
claiming  it  as  their  property. 

"In  other  words,  if  you  are  satisfied,  from  the  evidence,  that 
the  time  plaintiffs  delivered  the  property  in  question  to  the 
witness  Thompson  they  knew  he  was  engaged  in  constructing 
a  mill  for  the  defendants  under  a  contract,  and  was  to  fur- 
nish the  engine,  boiler,  and  machinery  required  in  such  mill, 
and  the  plaintiffs  permitted  Thompson  to  take  their  property 
described  in  the  declaration,  and  affix  it  to  the  mill  so  being 
constructed  for  the  defendants  by  Thompson,  and  the  plain- 
tiffs neglected  to  inform  the  defendants  of  the  manner  in 
which  they  had  placed  their  property  under  the  control  of 
Thompson,  or  give  notice  of  their  title  to  such  property  so  fur- 
nished by  them  to  Thompson  for  the  purpose  of  equipping  the 
defendants'  mill  until  after  such  property  had  been  affixed 
in  the  mill  constructed  on  defendants'  land  under  the  con- 
tract made  by  them  with  Thompson,  if  the  same  was  done 
without  notice  of  or  knowledge  as  aforesaid  of  the  defendants, 
the  plaintiffs  cannot  claim  the  property  and  compel  the  de- 
fendants to  pay  for  it. 
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"Plaintiffs  introduced  a  letter,  dated  Port  Huron,  December 
13,  1882,  and  which  the  defendants  admit  was  received  by 
them  on  the  15th  of  the  same  month.  In  this  letter  plaintiffs 
ask  the  defendants  the  question:  'Has  Mr.  Thompson  in- 
formed you  that  the  machinery  shipped  to  him  was  ours  until 
paid  for?'  It  further  states  that  the  plaintiffs  have  no  doubt 
he  (Thompson)  has  told  defendants  in  respect  thereto;  and 
further,  that  there  was  due  at  the  date  of  shipment  $2,683.47, 
which  should  have  been  paid  some  days  ago;  and  defendants 
are  requested,  as  they  expect  to  own  the  machinery,  to  write 
how  they  feel  about  it,  and  when  they  expect  to  pay  for  it. 

"Now,  gentlemen,  the  terms  of  this  letter  are  sufficiently 
explicit  to  put  the  defendants  on  their  guard,  and  if  defend- 
ants allowed  the  machinery,  or  any  part  of  it,  to  be  placed  in 
their  mill,  and  connected  with  other  machinery  or  attached  to 
the  mill  after  the  receipt  of  such  letter,  in  such  a  way  that  it 
would  have  become  a  fixture  had  the  machinery  been  the 
property  unconditionally  of  Thompson,  the  effect  of  such 
knowledge  would  be,  as  above  stated,  to  put  defendants  on 
their  guard;  and  under  such  circumstances,  they  cannot 
claim  to  own  the  property  under  their  contract  with  Thomp- 
son as  a  part  of  their  real  estate,  which  was  subsequently 
placed  in  their  mill,  and  attached  to  it. 

"It  is  not  claimed  by  the  plaintiffs  that  defendants  had 
any  notice  of  their  claim  upon  the  machinery  until  the  re- 
ceipt, on  the  fifteenth  day  of  December,  of  a  letter  dated  the 
13th  of  December,  and  it  therefore  becomes  an  important 
question  for  you  to  determine  what  may  have  been  the  stage 
of  completion  of  the  mill  upon  the  fifteenth  day  of  December, 
1882. 

"If  you  determine  that  at  that  time  there  was  a  portion  of 
machinery  which  had  not  been  placed  in  position  for  use  in 
the  mill  so  as  to  become  a  fixture,  and  if  you  further  find  the 
defendants  afterwards,  and  before  the  commencement  of  this" 
suit,  denied  plaintiffs'  right  to  such  property,  claiming  to  own 
it  as  their  own,  then  the  plaintiffs  are  entitled  to  recover  the 
value  of  such  machinery  as  you  may  find  was  not  placed  in 
position  tor  use,  or  attached  to  the  mill  so  as  to  make  it  a  fix- 
ture, not  i -xceeding  the  amount  of  $860,  which  is  the  amount 
remaining  unpaid  under  the  contract  between  Thompson  and 
plaintiffs,  including  the  principal  and  interest. 

"If,  on  the  other  hand,  you  conclude  that  when  defendants 
received  notice  of  the  claim  of  the  plaintiffs  to  the  effect  that 
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they  owned  the  machiney  until  paid  for,  the  machinery  had 
been  placed  in  the  mill  and  attached  to  it  by  Thompson,  un- 
der his  contract  with  the  defendants,  in  the  manner  that  it 
was  intended  to  be  located  for  use  in  such  mill,  in  that  event, 
the  plaintiff  cannot  recover." 

This  charge  was,  in  the  main,  correct;  but  it  overlooked  or 
ignored  the  fact  that  the  plaintiffs'  own  testimony,  uncontra- 
dicted by  any  other  testimony  in  the  case,  shows  that  the 
plaintiffs  knew  that  the  machinery  in  controversy  was  to  be 
taken  to  the  county  of  Alcona,  and  there  put  into  a  mill,  on 
the  land  of  defendants,  by  Thompson,  at  the  time  they  made 
the  conditional  sale  to  him.  It  was  therefore  error  to  sub- 
mit this  fact  to  the  jury  as  a  question  in  dispute  under  the 
testimony,  and  I  think  it  contains  a  further  error,  which  I 
shall  point  out  further  on. 

The  subject  of  conditional  sales  of  personal  property  forms 
an  important  branch  of  the  law,  and  those  conditions  which 
retain  title  in  the  vendor  have  caused  much  discussion  among 
jurists,  and  have  been  the  cause  of  considerable  injustice  to 
purchasers  without  notice,  in  so  much  that  in  some  states  sales 
of  this  character  have  been  the  subject  of  legislative  action, 
requiring  such  contracts  to  be  in  writing,  and  filed,  like  chat- 
tel mortgages,  in  order  to  give  notice  to  the  world  of  the 
rights  claimed  under  such  contracts.  Between  the  immedi- 
ate parties  to  the  contract,  difficulties  can  seldom  or  never 
arise.  But  third  parties,  dealing  with  the  vendee  without 
notice,  are  the  persons  who  suffer  by  such  secret  agreements. 
In  this  state,  where  the  validity  of  such  sales  is  recognized, 
the  vendor's  right  to  follow  the  property  into  the  hands  of 
third  parties,  or  to  sue  them  for  its  conversion,  is  made  to 
depend  upon  the  good  faith  of  the  transaction;  and  where  the 
purchase  is  made  from  the  vendee  in  good  faith,  and  without 
notice,  under  circumstances  in  which  the  original  vendor 
must  have  known  or  contemplated  that  the  property  would 
be  sold  by  his  vendee,  and  incorporated  into  or  made  part  of 
the  freehold,  his  rights  have  been  made  subservient  to  those 
of  the  innocent  purchaser. 

Thus  in  Knowlton  v.  Johnson,  37  Mich.  47,  where  the  plain- 
tiffs sold  water-wheels  with  the  express  understanding  that 
they  were  to  be  put  into  a  mill,  and  used  there,  although  it 
was  stipulated  that  no  property  in  the  wheels  should  vest  in 
the  purchasers  until  payment,  yet  an  innocent  purchaser  of 
the  mill,  who  had  no  notice  of  any  outside  interest  or  claim, 
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was  held  to  have  acquired  a  perfect  title  to  the  wheels,  and 
could  not  be  made  liable  in  an  action  of  trover  at  the  suit  of 
the  original  vendors  of  the  wheels.  The  court  said:  "When 
the  plaintiffs  allowed  the  wheels  to  be  worked  into  the  mill, 
they  assumed  risks,  and,  among  them,  such  a  result  as  has 
occurred;  and  it  would  be  contrary  to  justice  to  allow  them 
to  save  themselves  by  casting  the  consequences  upon  the  de- 
fendant." 

The  same  principle  was  again  recognized  in  Ingersoll  v. 
Barnes,  47  Mich.  104,  where  Knowlton  v.  Johnson,  supra,  was 
cited  with  approval,  and  distinguished  from  the  one  then 
under  consideration,  in  the  fact  that  the  purchaser  had  notice, 
or  at  least  knowledge  of  such  facts  as  should  have  put  him 
upon  inquiry. 

In  this  case  defendants'  contract  with  Thompson  was  made 
before  he  purchased  of  plaintiffs.  That  contract  contemplated 
that  the  machinery  should  be  wrought  into  and  become  part 
of  the  freehold  of  defendants.  This  fact  the  plaintiffs  knew 
when  they  sold  the  machinery  to  Thompson,  and  they  must 
have  contemplated  this  result.  Any  agreement,  therefore,  be- 
tween them  and  Thompson,  by  which  they  were  to  retain  the 
title  to  the  property  after  it  so  became  a  part  of  the  freehold 
in  the  carrying  out  of  his  contract  with  defendants,  would 
operate  as  a  fraud  upon  the  defendants,  and  make  them  liable 
as  tort-feasors  without  any  voluntary  act  on  their  part.  With- 
out giving  defendants  any  notice  of  their  claim  that  the  sale 
was  a  conditional  one,  or  a  mere  lease,  and  all  payments  made 
should  be  simply  for  the  use  of  the  property,  but,  instead, 
guaranteeing  that  the  property  should  be  shipped  upon  defend- 
ants' paying  five  hundred  dollars  on  Thompson's  order,  they 
induced  defendants  to  act,  and  part  with  their  money.  Under 
these  facts,  it  would  be  gross  injustice  for  them  now  to  claim 
that  the  title  of  the  property  did  not  pass  to  defendants  under 
their  contract  with  Thompson.  They  are  estopped  from  as- 
serting that  Thompson  had  no  title  to  the  property,  and  no 
right  to  place  it  in  the  mill  under  his  contract  with  defend- 
ants, upon  the  plainest  principles  of  justice.  Nor  could  they 
do  this  after  Thompson  had  placed  the  property  in  the  mill, 
although  some  parts  of  the  machinery  had  not  been  securely 
attached  to  the  realty.  The  money  was  paid  on  a  guaranty 
of  shipment,  which  they  could  neither  recall  nor  repudiate. 
At  the  time  they  gave  notice  to  the  defendants,  the  debt  owing 
them  by  Thompson,  and  for  which  they  held  his  note,  was  past 
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due.  They  could  have  secured  anything  that  was  then  due  or 
to  become  due  from  defendants  to  Thompson  by  the  ordinary 
process  of  garnishment,  if  they  were  fearful  of  losing  their 
debt.  They  do  not  appear  to  have  had  any  fears  of  this 
money  being  diverted. 

Plaintiffs  and  Thompson  appear  to  have  been  acting  in 
harmony.  He  gave  an  order  on  defendants  in  favor  of  plain- 
tiffs for  the  balance  due  him  under  the  contract,  and  they 
promptly  paid  to  plaintiffs  the  balance  they  considered  his 
due.  They  do  not  appear  to  have  made  any  effort  to  collect 
the  balance  due  them  from  Thompson  from  him.  The  effect 
of  this  action  of  trover  is  to  collect  the  balance  due  them  from 
Thompson  from  the  defendants;  and  from  all  the  facts  and 
circumstances  which  are  stated  above,  I  do  not  think  the  action 
of  trover  will  lie. 

I  think  the  circuit  judge  should  have  taken  the  case  from 
the  jury,  and  directed  a  verdict  for  the  defendants,  for  the 
reason  that  plaintiffs  understood,  when  they  sold  the  machin- 
ery to  Thompson,  that  he  purchased  it  for  the  purpose  of 
attaching  it  to  the  realty  of  defendants,  under  a  contract  with 
them  that  bound  him  to  do  so,  and  with  that  knowledge  ob- 
tained five  hundred  dollars  of  the  defendant's  money,  and 
guaranteed  the  shipment  of  the  machinery  for  the  purpose 
above  stated,  without  notice  to  or  knowledge  on  the  part  of 
defendants  that  plaintiffs  still  claimed  the  title  to  the  ma- 
chinery. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


Vendor  of  Personalty,  in  Michigan,  may  retain  the  title  in  himself, 
although  apparently  the  property  is  placed  in  the  exclusive  possession  of  the 
vendee,  until  the  whole  of  the  purchase-money  is  paid,  but  such  a  rule  is  so 
harsh  that  it  should  not  be  enforced  except  where  the  agreement  to  that 
■effect  is  certain  and  unambiguous:  Edwards  v.  Symons,  65  Mich.  34S; 
Knowlton  v.  Johnson,  37  Id.  51;  Ingersoll  v.  Barnes,  47  Id.  104. 

Jury,  Question  for.  —  Where  there  is  no  dispute  as  to  facts,  the  ques- 
tion ia  purely  one  of  law,  and  should  be  decided  by  the  court,  not  by  the 
jury:  Roth  v.  Buffalo  etc.  R.  R.  Co.,  34  N.  Y.  548;  90  Am.  Dec.  736. 
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People  v.  Aikin. 
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Motion    TO    QUASH    INFORMATION    PROPERLY    DENIED   WHEN.  —  Where   the 

accused  is  charged  in  the  complaint  and  warrant  with  manslaughter  in 
the  statutory  form,  and  in  the  information  with  manslaughter  by  the 
administration  of  drugs  and  medicines,  and  by  the  use  of  an  instrument, 
a  motion  to  quash  the  information  on  the  ground  that  the  offenses 
charged  therein  are  not  those  named  in  the  complaint  and  warrant  is 
■properly  denied. 

Joinder  of  Counts  in  Criminal  Information.  —  Where  the  first  count 
in  an  information  for  manslaughter  charges  that  the  defendant  did  felo- 
niously and  willfully  kill  and  slay  the  deceased,  a  second  count  alleges  the 
administration  of  medicine  and  drugs,  a  third,  the  use  of  an  instrument, 
and  a  fourth  count  charges  the  defendant  with  criminal  neglect  as  a  man- 
midwife,  to  whom  the  care  of  the  deceased  had  been  committed,  result- 
ing in  her  death,  the  crime  charged  in  the  fourth  count  is  not  contained 
within  the  offense  charged  in  the  first  count  as  a  lesser  crime  within  a 
greater,  nor  does  the  fourth  count  come  within  the  statute  upon  which 
the  second  and  third  counts  are  based,  nor  can  it  be  considered  as  char- 
ging in  any  manner  the  crime  of  manslaughter  by  an  attempt  to  produce 
an  abortion,  or  by  an  abortion;  and  a  general  verdict  of  guilty  under  the 
second,  third,  and  fourth  counts  cannot  be  sustained. 

Prosecution  should  be  Compelled  to  Elect  upon  What  Theory  It 
Asks  Conviction  of  the  accused,  where  in  one  count  of  the  information 
he  is  charged  with  producing  an  abortion  upon  the  deceased,  and  in  an- 
other with  criminal  neglect  as  a  man-midwife,  resulting  in  her  death. 

True  Rule  as  to  Joinder  of  Counts  in  Information  or  indictment  is, 
if  the  different  counts  are  drawn  and  used  with  a  view  to  one  and  the 
same  transaction,  so  that  one  of  them,  upon  the  trial,  may  be  found  to 
meet  the  evidence,  the  court  will  not  interfere  with  the  proceeding,  as 
such  an  object  is  a  legitimate  one;  but  where  the  object,  purpose,  and 
effect  is  to  prosecute  the  defendant  for  separate  felonies  by  one  informa- 
tion or  indictment,  the  court  will  not  permit  it  to  be  done,  as  the  injus- 
tice and  prejudice  to  the  accused  overbalance  all  possible  benefits  to  be 
derived  to  the  public  from  such  a  practice. 

Corpus  Delicti  is  to  be  Established,  in  Prosecution  for  Manslaugh- 
ter by  procuring  an  abortion,  not  only  by  the  post  mortem,  but  also  by 
the  fact  of  the  pregnancy  of  the  deceased,  her  illness,  her  treatment,  and 
by  whom,  and  her  condition  generally  up  to  the  time  of  her  death;  and 
after  the  physicians  have  given  testimony  tending  to  show  that  her  death 
was  produced  by  abortion,  it  is  competent  and  proper  to  show  the  his- 
tory of  her  illness  from  the  very  beginning  to  the  end,  including  what 
was  done  and  said  by  the  accused  in  connection  with  her  illness  while  in 
the  house  attending  upon  her. 

Evidence  of  Narration  by  Deceased  of  What  Accused  Said  or  Did 
a  day  or  days  before  such  narration  is  hearsay,  and  inadmissible. 

Expert  cannot  be  Permitted  to  State  that  He  has  Read  or  Heard 
Testimony  of  a  witness  or  witnesses,  and  then  base  his  opinion  upon 
such  testimony,  without  stating  the  particular  points  of  the  evidence  — 
the  facts  —  upon  which  he  rests  his  conclusion;  but  he  may  be  asked,  on 
cross-examination,  to  state  how  he  differs  from  what  was  said  by  other 
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physicians  sworn  as  experts  in  the  case,  as  such  inquiry  itself  calls  upoo>. 
him  to  state  what  they  said,  and  to  give  his  reasons,  if  any,  why  he  dif- 
fered from  them. 

Two  Counts  Manifestly  Rblatinq  to  Same  Offense  and  Transaction 
are  Properly  Joined  in  the  same  information,  where  the  one  is  varied, 
from  the  other  only  to  meet  the  evidence  as  it  may  be  adduced. 

Intemperate  Comments  by  Counsel,  not  Warranted  by  Facts  and  Cir- 
cumstances shown  by  the  proofs  in  the  case,  should  be  checked  and  con- 
trolled by  the  trial  court,  and  if  this  is  not  done,  the  appellate  court  will, 
see  that  the  injustice  is  corrected,  and  a  now  trial  granted. 

Hypothesis  ok  Guilt  must  be  Compahed  with  Facts  Proved,  and  with 
all  of  them,  in  cases  of  purely  circumstantial  evidence,  and  if  any  of  the 
facts  or  circumstances  established  be  absolutely  inconsistent  with  the? 
hypothesis  of  guilt,  that  hypothesis  cannot  be  true. 

Each  Necessary  Link  in  Chain  of  Evidence  must  be  Proved  beyond- 
Reasonable  Doubt  to  sustain  a  verdict  of  guilty  in  a  criminal  case  rest- 
ing upon  circumstautial  evidence. 

Information  for  manslaughter.  The  opinion  states  the 
facts. 

L.  A.  Ward  and  N.  E.  Earle,  for  the  prisoner. 

Moses  Taggart,  attorney-general,  for  the  people. 

Morse,  J.  Mary  Noel,  the  daughter  of  John  Noel,  a  farmer 
residing  a  few  miles  out  of  the  city  of  Grand  Rapids,  became 
intimate  with  a  young  man  by  the  name  of  Hamilton,  and 
from  such  intimacy  her  pregnancy  resulted.  Some  time  in 
January  or  February,  1886,  her  condition  was  discovered  by 
her  family.  Hamilton  refused  to  marry  the  girl,  and  meas- 
ures were  taken  to  conceal  her  pregnancy  from  the  world  afc 
large.  One  Dr.  Weston,  the  family  physician,  was  consulted, 
and  finally  it  was  thought  best  by  all  concerned  to  let  nature 
take  its  course.  It  was  agreed  by  the  girl,  her  family,  and 
young  Hamilton  that  a  lying-in  place  should  be  secured  in 
Grand  Rapids  as  private  as  possible,  and  that  she  should  be 
put  under  the  care  of  a  reputable  physician  in  that  city,  who 
should  attend  her  in  her  sickness  and  confinement.  Hamil- 
ton, who  was  studying  medicine,  undertook  to  engage  such 
physician.  He  called  upon  the  respondent,  who  had  been 
practicing  his  profession  for  many  years  in  the  city  of  Grand 
Rapids,  and  arranged  with  him  to  find  a  suitable  boarding- 
place  for  the  girl.  It  was  agreed  that  respondent  should  be 
paid  one  hundred  dollars  to  cover  the  expenses  of  board  and 
Iris  medical  services.  Respondent  engaged  board  for  her  at  a 
Mrs.  Sleight's,  who  was  then  boarding  one  or  two  women 
afflicted  with  the  same  trouble. 

February  19,  I860,  Mr.  Noel,  in  pursuance  of  this  arrange- 
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trient,  brought  his  daughter  to  the  respondent's  office,  paid 
him  ninety  dollars,  and  returned  home.  It  appears  that  he 
afterwards  paid  the  doctor  the  remaining  ten  dollars.  Hamil- 
ton gave  Noel  twenty-five  dollars  in  money,  and  his  note  for 
one  hundred  dollars,  the  agreement  being  that  he  should  pay 
all  necessary  expenses. 

The  same  evening,  after  dark,  she  arrived  at  Mrs.  Sleight's. 
She  drank  a  cup  of  tea,  and  went  to  bed  about  eight  o'clock. 
Soon  after,  she  called  Mrs.  Sleight,  who  found  her  suffering 
from  a  chill.  She  was  sick  from  that  time  until  the  twenty- 
sixth  day  of  February,  1886,  when  she  died.  Aikin  visited 
her,  and  prescribed  for  her  during  her  sickness. 

On  Sunday  morning,  February  21st,  she  was  delivered  of  a 
dead  foetus.  Mrs.  Sleight  thinks  the  child  was  between  five 
and  six  months  old.  She  swears  that  Dr.  Aikin  came  that 
morning,  removed  the  after-birth,  and  took  away  the  foetus  in 
a  hand-satchel.  He  also  directed  ergot  to  be  administered  to 
stop  flooding.  On  Monday  following,  the  respondent  brought 
Dr.  Sligh  there.  During  the  girl's  illness  he  also  brought  a 
Dr.  Best  with  him  to  see  his  patient,  who  visited  her  three  or 
four  times,  in  company  with  respondent,  between  the  22d  of 
February  and  the  time  of  her  death.  Dr.  Sligh  first  saw  the 
girl  on  the  22d  of  February.  He  called  upon  her  at  the 
request  of  respondent.  He  visited  her  but  once.  Respondent 
asked  him  to  go  the  next  day,  but  he  refused,  and  thereupon 
Dr.  Aikin  procured  the  services  of  Dr.  Best,  who  first  saw  her 
on  the  23d. 

The  next  day  after  her  death,  a  post-mortem  examination 
was  held,  principally  conducted  by  Dr.  De  Camp,  who  was 
assisted  by  Drs.  Edie,  Clark,  Graves,  and  Bradish. 

On  the  eighth  day  of  March,  1886,  Dr.  Aikin  was  arrested 
upon  a  warrant  issued  by  the  judge  of  the  police  court,  char- 
ging him  with  manslaughter.  He  had  an  examination  on 
such  warrant,  and  on  the  fourteenth  day  of  May,  1886,  was 
bound  over  to  the  superior  court  of  the  city  of  Grand  Rapids 
to  await  his  trial.  In  the  September  term  of  that  court  the 
prosecuting  attorney  filed  an  information  against  him,  said 
information  containing  four  counts. 

The  first  count  corresponded  with  the  complaint  and  war- 
rant, and  alleged  that  on  the  twenty-sixth  day  of  February, 
1886,  at  the  city  of  Grand  Rapids,  in  the  county  of  Kent,  the 
said  Nathan  J.  Aikin  feloniously  and  willfully  did  kill  and 
slay  one  Mary  Noel,  contrary  to  the  statute,  etc. 
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The  second  and  third  counts  charged  statutory  manslaugh- 
ter (Howell's  Stats.,  sec.  9107),  the  second  count  alleging  the 
administering  of  medicines  and  drugs,  and  the  third  the  use  of 
an  instrument.  These  counts  charged  the  means  of  the  abor- 
tion with  having  been  used  on  the  19th  of  February,  1886. 

The  fourth  count  was  as  follows:  — 

"And  the  prosecuting  attorney,  who  prosecutes  as  aforesaid, 
further  gives  the  said  court  here  to  understand  and  be  in- 
formed that  the  said  Nathan  J.  Aikin,  late  of  the  city  afore- 
said, at  the  county  aforesaid,  on,  to  wit,  the  said  nineteenth 
day  of  February,  A.  D.  1886,  at  the  city  aforesaid,  in  the  county 
aforesaid,  took  the  care  and  charge  of  the  said  Mary  Noel,  she, 
the  said  Mary  Noel,  being  then  and  there  pregnant  with  child, 
as  a  man-midwife,  and  to  assist  and  attend  upon  and  take 
care  of  her,  the  said  Mary  Noel,  and  to  do  everything  needful 
and  proper  to  and  for  her  during  and  after  the  time  of  her 
labor  and  delivery  of  the  said  child,  wherewith  the  said  Mary 
Noel  was  then  and  there  pregnant. 

''And  that  the  said  Nathan  J.  Aikin  afterwards,  and  while 
he  had  such  care  of  the  said  Mary  Noel  as  aforesaid,  and  im- 
mediately after  the  said  Mary  was  delivered  of  the  said  child 
wherewith  she  had  then  lately  before  been  pregnant,  to  wit, 
on  the  twenty-first  day  of  February,  A.  D.  18S6,  at  the  city 
aforesaid,  in  the  county  aforesaid,  her,  the  said  Mary  Noel, 
lying  on  a  bed  in  great  illness,  pain,  and  weakness,  did  on 
said  last-mentioned  day  there  feloniously  neglect  and  refuse 
to  attend  upon,  and  to  take  proper,  sufficient,  and  necessary 
care  of,  and  to  render  her  proper  and  necessary  assistance,  and 
did  then,  on  said  last-mentioned  day,  there  feloniously  neglect 
and  refuse  to  do  to  and  for  her,  being  in  such  state,  and  did 
then,  on  said  last-mentioned  day,  there  leave  and  desert  the 
said  Mary  Noel  in  such  state  as  aforesaid,  without  a  proper 
and  sufiicient  person  to  take  care  of  her,  and  to  do  for  her 
what  was  needful  for  her,  being  in  such  state,  and  unable  to 
take  care  of  and  to  do  what  was  needful  and  necessary  for  her- 
self. 

"And  that  by  reason  and  means  of  the  said  Nathan  J. 
Aikin  there,  on  said  last-mentioned  day,  so  neglecting  and  re- 
fusing, as  aforesaid,  to  do  to  and  for  her,  the  said  Mary  Noel, 
what  was  needful  and  proper  for  her,  and  by  the  said  Nathan 
J.  Aikin  so  leaving  and  deserting  the  said  Mary  Noel  as  afore- 
said, she,  the  said  Mary  Noel,  became  mortally  sick,  ema- 
ciated, and  enfeebled  in   body,  and  of  said   mortal  sickness, 
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emaciation,  and  feebleness  of  body,  on  and  from  the  said  last- 
mentioned  day  until  the  said  twenty-sixth  day  of  February, 
A.  D.  1886,  at  the  city  aforesaid,  in  the  county  aforesaid,  did 
languish,  and  languishing  did  live;  on  which  said  twenty- 
sixth  day  of  February,  A.  D.  1886,  she,  the  said  Mary  Noel,  at 
the  city  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal 
sickness,  emaciation,  and  feebleness  of  body,  died. 

"And  so  the  said  Nathan  J.  Aikin,  in  manner  and  form 
aforesaid,  feloniously  did  kill  and  slay  the  said  Mary  Noel, 
contrary  to  the  statute  in  such  case  made  and  provided, 
against  the  peace  and  dignity  of  the  people  of  the  state  of 
Michigan." 

.Upon  the  trial  the  first  count  was  practically  abandoned, 
and  the  jury  returned  a  general  verdict  of  guilty  upon  the  last 
three  counts.  The  case  is  brought  here  upon  exceptions  be- 
fore judgment.  A  large  number  of  errors  are  assigned,  but  we 
shall  notice  only  those  that  we  think  are  important. 

The  counsel  for  the  respondent  moved,  after  the  withdrawal 
of  the  plea  of  not  guilty,  which  had  been  entered  pro  forma, 
and  before  trial,  to  quash  the  second,  third,  and  fourth  counts 
of  the  information,  on  the  ground  that  the  offenses  charged 
therein  were  not  the  offenses  named  in  the  complaint  and 
warrant,  and  on  which  the  respondent  was  examined  in  the 
police  court,  and  for  the  further  reason  that  the  fourth  count 
stated  no  crime  whatever.  The  motion  was  overruled,  and 
exception  taken. 

As  far  as  the  second  and  third  counts  are  concerned,  the 
question  must  be  considered  as  settled  in  favor  of  the  ruling 
of  the  court  below.  It  is  not  necessary  to  review  the  reasons 
for  this  holding.  It  has  been  sufficiently  discussed  in  People 
v.  Sweeney,  55  Mich.  586;  People  v.  Sessions,  58  Id.  594;  and 
People  v.  McDowell,  63  Id.  229. 

But  in  relation  to  the  fourth  count  I  am  satisfied  that  the 
motion  should  have  been  sustained.  I  do  not  think  it  is  gov- 
erned by  either  of  the  decisions  above  cited.  The  second  and 
third  counts  are  only  used  to  state  the  commission  of  the  same 
statutory  crime  of  manslaughter  by  the  use  of  different  means, 
both  of  which  are  embodied  in  the  statute.  But  the  fourth 
count  does  not  come  within  the  statute,  nor  can  it  be  consid- 
ered as  charging  in  any  manner  the  crime  of  manslaughter 
by  an  attempt  to  produce  an  abortion,  or  by  an  abortion.  It 
charges  an  offense  entirely  removed  from  any  hint  of  anything 
but  a  natural   birth,  and  the  sickness  of  the  mother  resulting 
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therefrom,  without  the  criminal  act  of  any  person.  It  puts 
the  respondent  on  trial  for  the  criminal  neglect  of  the  respond- 
ent as  a  man-midwife,  to  whom  the  care  of  the  patient  had 
been  committed,  and  undertakes  to  hold  him  responsible  for 
her  death  because  of  such  criminal  neglect,  and  for  nothing 
else. 

It  is  conceded,  as  it  was  decided  in  People  v.  Olmstead,  30 
Mich.  431,  that  the  first  count  could  not  be  used  to  convict 
the  respondent  of  the  offense  charged  in  this  fourth  count,  or 
of  any  manslaughter  arising  out  of  any  negligence  or  fault 
from  which  death  was  a  consequential  result.  The  first  count 
could  only  be  used  in  cases  where  the  killing  resulted  directly 
from  acts  of  violence:  People  v.  Olmstead,  30  Id.  438,  439. 
The  allowance  of  the  use  of  the  second  and  third  counts, 
based  upon  a  complaint  and  warrant  charging  manslaughter 
as  in  the  first  count,  has  been  justified  in  this  court  upon  the 
ground  that  the  crime  charged  therein  "grew  out  of  the  same 
transaction — the  same  facts  —  as  in  the  first":  See  People  v. 
Sessions,  58  Id.  596,  597.  But  it  must  be  remembered  that 
when  this  doctrine  is  applied  to  these  two  counts,  it  cannot 
be  extended  so  as  to  admit  also  of  the  use  of  this  fourth  count, 
without  running  squarely  against  the  very  principle  upon 
which  the  allowance  of  the  second  and  third  counts  is  based. 
If  these  counts  grow  out  of  the  same  transaction  as  the  first, 
— the  same  facts,  —  then  the  fourth  count  cannot,  as  the 
charge  in  that  count  does  not  involve  the  same  transaction  or 
the  same  facts  as  in  the  second  and  third.  Upon  a  trial  upon 
the  second  and  third  counts  alone,  the  criminal  negligence 
of  the  defendant  in  his  care  of  the  girl  would  not  be  material, 
unless  it  bad  some  tendency  to  show  that  he  was  guilty  of 
either  administering  drugs  or  using  an  instrument  to  commit 
abortion,  from  the  effects  of  which  she  died.  And  most  cer- 
tainly, if  he  had  been  tried  upon  the  fourth  count  alone,  evi- 
dence tending  to  show  that  he  had  administered  drugs,  or 
used  an  instrument,  prior  to  the  date  of  the  neglect  charged, 
to  cause  abortion,  would  have  been  not  only  immaterial  and 
irrelevant,  but  its  admission  would  have  been  error. 

Neither  can  it  be  said  that  the  crime  alleged  in  the  fourth 
count  is  contained  within  the  offense  charged  in  the  first 
count,  and  in  the  complaint  and  warrant,  as  a  lesser  crime 
within  a  greater,  as  was  held  in  People  v.  Sweeney,  People  v. 
Sessions,  and  People  v.  McDowell,  heretofore  cited.  Man- 
slaughter is  charged  in  both, — -a  crime  of  the  same  degree, — • 
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but  growing  out  of  different  facts,  circumstances,  and  con- 
ditions, and  totally  different  in  the  means  or  methods  of 
causing  death.  The  one  is  the  direct  criminal  act  against 
which  the  statute  has  set  its  bar,  and  denominated  man- 
slaughter. The  other  is  the  omission  to  perform  a  duty, 
which  omission,  death  resulting,  the  common  law  has  made 
manslaughter  as  the  penalty  of  the  negligence,  which  thus 
becomes  criminal. 

But  whether  I  am  right  or  not  in  the  opinion  that  if  the 
second  and  third  counts  were  allowed  to  stand,  the  fourth 
should  have  been  quashed,  it  seems  absolutely  certain  that 
the  prosecutor  should  have  been  called  upon  by  the  court  to 
elect  under  which  theory  he  would  ask  the  conviction  of  the 
respondent.  The  counsel  for  respondent  requested  the  court 
to  instruct  the  jury  that  no  conviction  could  be  had  under  the 
fourth  count,  which  request  was  denied,  and  the  case  virtually 
submitted  upon  the  last  three  counts.  The  prosecution  were 
permitted  to  argue  both  theories  to  the  jury:  1.  That  he  was 
guilty  of  committing  abortion;  2.  That  he  was  guilty  of  crim- 
inal neglect  in  his  care  of  the  sick  girl  after  the  miscarriage. 

Under  the  general  verdict  he  was  found  guilty  upon  all  the 
counts.  It  was  not  pointed  out  to  the  jury  that  they  might 
acquit  upon  the  second  and  third,  and  find  him  guilty  upon 
the  fourth,  or  vice  versa.  Therefore  it  may  be  possible  that  a 
portion  of  the  jury  based  their  verdict  upon  the  second  and 
third  counts  exclusively,  and  another  portion  upon  the  fourth 
alone.  There  can  be  no  safety  in  such  a  practice  as  this.  They 
were  not  instructed  that  if  they  failed  to  find  him  guilty 
under  the  fourth  or  any  count,  they  must  acquit  upon  that 
count,  or  that  it  was  necessary  to  find  him  guilty  of  all  thb 
counts  in  order  to  bring  in  a  general  verdict  against  him. 
And  no  one  can  know  of  what  particular  crime  of  the  two  he 
was  convicted. 

It  is  said  in  People  v.  McKinney,  10  Mich.  94,  95,  that  where 
several  offenses  are  charged,  distinct  in  point  of  law,  and  the 
trial  of  these  several  offenses  would  involve  the  proof  of  sub- 
stantially different  transactions,  and  thereby  tend  to  confuse 
the  defendant  in  his  defense,  or  deprive  him  of  any  substan- 
tial right,  the  court  should  either  quash  or  compel  the  prose- 
cutor to  elect  which  offense  he  will  ask  a  conviction  upon. 
But  when  the  several  offenses  charged,  though  distinct  in 
point  of  law,  yet  spring  out  of  substantially  the  same  transac- 
tion, or   are   so  connected  in  their  facts  as  to  make  substan- 
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tially  parts  of  the  same  transaction,  or  connected  series  of 
facts,  the  defendant  cannot  be  prejudiced  in  his  defense  by 
the  joinder,  and  the  court  will  neither  quash  nor  compel  an 
election. 

"In  the  present  case  [People  v.  Mc Kinney,  10  Mich.  95], 
the  information  charges  apparently  several  offenses  of  the 
same  kind,  and  if  the  evidence  related  to  several  substantially 
different  and  distinct  transactions,  it  would  have  been  a  proper 
case  for  putting  the  prosecutor  to  his  election." 

There  were,  in  this  information,  in  the  case  at  bar,  two  dis- 
tinct and  separate  offenses  charged,  upon  different  days,  upon 
either  of  which,  standing  alone,  the  respondent  might  have 
been  acquitted,  or  the  jury  have  failed  to  convict  by  a  dis- 
agreement. The  second  and  third  counts  charge  the  means 
of  abortion  as  being  used  on  the  19th  of  February,  or  at  least 
before  the  delivery  of  the  child  on  the  21st,  while  the  criminal 
neglect  averred  in  the  fourth  count  is  alleged  to  have  taken 
place  on  the  21st,  and  after  the  birth  or  expulsion  of  the  foetus. 
lie  had  no  means  of  knowing  upon  which  charge  the  prosecu- 
tion relied,  and  the  court  at  the  close  of  the  testimony  refused 
to  compel  any  election.  It  follows,  then,  that  the  jury  may 
have  agreed  upon  a  general  verdict  of  guilty,  or  at  least  they 
were  permitted  so  to  do,  while  yet  unable  to  agree  upon  either 
•one  of  the  counts:  Tiedke  v.  City  of  Saginaw,  43  Mich.  64; 
Hamilton  v.  People,  29  Id.  173,  177,  178. 

The  true  and  only  just  rule  as  regards  the  joinder  of  counts 
in  an  information  or  indictment  seems  to  be,  if  the  different 
counts  are  drawn  and  used  with  a  view  to  one  and  the  same 
transaction,  so  that  one  of  them,  upon  the  trial,  may  be  found 
to  meet  the  evidence,  the  court  will  not  interfere  with  the  pro- 
ceeding, as  such  an  object  is  a  legitimate  one.  It  is  a  pro- 
ceeding calculated  to  promote  justice,  and  cannot  confuse  or 
prejudice  the  defense  of  the  accused.  But  when  the  object 
and  purpose  is  apparent  to  prosecute  the  respondent,  and  such 
is  the  logical  effect,  for  separate  felonies  by  means  of  one  in- 
formation or  indictment,  the  court  will  not  permit  it  to  be 
done.  The  prosecutor  has  no  right  to  do  this,  as  its  injustice 
and  prejudice  to  the  accused  overbalance  all  possible  benefits 
to  be  derived  to  the  public  from  such  a  practice:  See  1  Bishop's 
Crim.  Proc..  sees.  205-213,  inclusive;  Mayo  v.  State,  30  Ala. 
32;  State  v.  Smith,  8  Blackf.  489;  Sarah  v.  State,  28  Miss.  267; 
61  Am.  Dec.  544;  McGregg  v.  State,  4  Blackf.  101,  103;  Baker 
V.  State,  4  Ark.   56;  Kane  v.   People,  8  Wend.    203;  People  v. 
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JRynders,  12  Id.  425;  State  v.  Nelson,  8  N.  H.  163;  State  v. 
J'lye,  26  Me.  312;  State  v.  Fowler,  28  N.  H.  184;  Bailey  v.  State, 
4  Ohio  St.  440;  People  v.  ylusiin,  1  Park.  Cr.  154;  Regina  v. 
Trueman,  8  Car.  &  P.  727;  People  v.  McMillan,  52  Mich.  627. 
People  v.  Jones,  24  Id.  215;  Maxw.  Crim.  Proc.  53;  Common- 
wealth v.  Sullivan,  104  Mass.  552;  Bainbridge  v.  State,  30  Ohio 
St.  264;  State  v.  Heavy,  59  Iowa,  391;  Hamilton  v.  People,  29 
Mich.  173,  177. 

Tested  by  this  rule,  it  is  apparent  that  the  respondent  in 
the  case  at  bar  has  not  been  fairly  tried.  The  question  was 
raised  upon  the  trial  in  a  variety  of  ways,  and  numerous 
•endeavors  made  by  his  counsel  to  prevent  his  being  tried  and 
■convicted  for  these  separate  offenses  under  one  information, 
but  in  vain.  The  evidence  tending  to  show  that  he  committed 
an  abortion  upon  this  girl  in  his  office  before  she  ever  went  to 
tbe  house  of  Mrs.  Sleight,  and  that  he  gave  her  a  "black  med- 
icine" for  the  same  purpose  after  she  arrived  at  Mrs.  Sleight's, 
and  before  the  delivery  of  her  child,  and  which  medicine,  it 
being  in  a  bottle,  he  took  away,  was  permitted  to  be  used  to 
convict  him,  under  the  fourth  count,  of  having  criminally 
caused  her  death  by  neglecting  and  refusing  to  take  proper 
care  of  her  after  the  child  was  born;  and,  on  the  other  hand, 
the  evidence  tending  to  show  that  he  neglected  her  after  the 
■child  was  born  was  allowed  to  be  used  to  convict  him,  under 
the  second  and  third  counts,  of  having  caused  her  death  by 
abortion  by  medicines,  drugs,  or  instrument,  administered  or 
used  previous  to  the  date  of  the  expulsion  of  the  foetus.  Thus 
the  evidence  legitimately  tending  to  show  one  crime  was  also 
illegally  used  to  convict  the  respondent  of  another  offense 
which  it  had  no  tendency  to  prove,  and  vice  versa. 

I  cannot  approve  of  this  course  of  procedure  in  a  criminal 
case  of  this  magnitude,  nor  can  I  find  any  reputable  authority 
that  sustains  it.  The  two  offenses  charged  did  not  relate  to 
•one  and  the  same  transaction,  nor  were  these  counts  framed 
.and  used  as  different  ways  of  charging  the  same  offense.  One 
was  a  statutory  manslaughter  created  by  the  legislature,  and 
unknown  to  the  common  law,  and  the  other  manslaughter  by 
the  common  law,  and  not  the  creation  of  the  statute.  Nor  is 
this  all.  The  two  alleged  offenses  are  as  different  in  their  na- 
ture, and  in  the  means  of  bringing  about  death,  as  they  well 
can  be,  and  one  is  radically  inconsistent  with  the  other.  He 
could  not  be  guilty  of  both  at  the  same  time  and  with  the 
same  person.     If  the  drugs  he  administered,  or  the  "mortal 
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bruises  and  wounds"  he  gave  her,  caused  her  death,  as  stated 
in  the  second  and  third  counts,  his  neglect  after  the  21st  of 
February  did  not  kill  her;  and  if  her  death  was  caused  by 
neglect  after  such  date,  then  the  drugs  and  bruises  given 
before  that  time  did  not  destroy  her. 

But  I  will  not  pursue  the  matter  further.  It  seems  to  me 
unanswerable  that  no  man  should  be  prejudiced  in  this  man- 
ner when  on  trial  for  a  capital  offense.  He  has  a  right  to  be 
warned  by  the  complaint  and  warrant  of  what  he  is  accused, 
and  ought  not  to  be  convicted  of  two  different  crimes,  com- 
mitted at  different  times,  under  one  information,  with  the 
evidence  of  each  confounded  as  a  whole,  and  used  indiscrimi- 
nately to  convict  him  of  both.  Such  a  proceeding  violates 
every  principle  of  justice,  and  places  him  at  the  mercy  of  the 
prosecutor;  and  as  in  this  case  evidence  not  competent  to 
prove  one  of  the  offenses,  but  admissible  as  to  the  other,  is 
used  to  establish  both  crimes,  such  a  trial  must  necessarily 
be  an  unfair  and  illegal  one. 

It  is  also  complained  that  the  court,  against  the  repeated 
objection  of  the  respondent's  counsel,  violated  the  method  of 
procedure  in  the  introduction  of  testimony,  as  to  its  order, 
pointed  out  and  established  by  this  eourt  in  People  v.  Hall,  48 
Mich.  485,  42  Am.  Rep.  477,  and  People  v.  Millard,  53  Mich. 
67,  by  permitting  the  prosecutor  to  show  facts  and  circum- 
stances tending  to  prejudice  the  respondent  before  the  corpus 
delicti  was  established. 

The  first  witness  placed  upon  the  stand  was  John  Noel,  the 
father  of  the  dead  girl.  He  testified  to  her  age,  and  the  date 
of  her  death,  and  the  time  that  she  left  home  for  Grand 
Rapids,  and  that  she  was  then  pregnant,  and  to  some  other 
things  which,  although  objected  to,  were  not  material  as  far 
as  the  order  of  proof  was  concerned.  He  also  testified  to  mat- 
ters connecting  Dr.  Aikin  with  the  care  and  charge  of  the  girl, 
under  the  agreement  heretofore  spoken  of,  which,  strictly 
speaking,  ought  not  to  have  been  permitted  at  that  time,  before 
any  of  the  facts  attending  the  girl's  sickness  and  death  had 
been  given.  But  we  do  not  think  any  great  harm  was  done, 
as  the  court,  before  the  examination  in  this  line  had  proceeded 
to  any  great  length,  advised  the  prosecutor  that  he  was  not 
pursuing  a  very  safe  course  under  the  rulings  of  the  supreme 
court.  The  prosecuting  attorney  thereupon  dismissed  the  wit- 
ness, and  proceeded  to  examine  Drs.  De  Camp  and  Edie  as  to 
the  result  of  the  post  mortem. 
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When  their  evidence  was  concluded,  Mrs.  Anna  Sleight  was 
called  as  a  witness.  She  commenced  to  give  a  history  of  the 
girl's  stay  in  the  house,  commencing  with  the  respondent's 
contracting  for  her  coming  there.  This  was  objected  to,  and 
the  prosecutor  was  asked  by  defendant's  counsel  if  he  was 
through  with  the  evidence  of  the  corpus  delicti.  He  answered 
that  this  (the  evidence  of  the  two  doctors)  was  all  the  testi- 
mony the  prosecution  had  as  to  the  post  mortem,  but  they  were 
not  through  as  yet  with  the  corpus  delicti.  The  objection  was 
then  reiterated,  defendant's  counsel  stating  that  it  was  incom- 
petent, as  not  being  the  correct  order  of  proof,  and  that  they 
desired  to  have  the  testimony  completed  upon  the  point  of  the 
death  from  criminal  causes,  so  that  a  motion  might  be  made 
to  test  the  question  of  a  criminal  death  being  established. 
The  objection  was  overruled,  and  Mrs.  Sleight  permitted  to 
proceed.  The  witness  then  gave  in  detail,  as  well  as  she 
could,  the  story  of  the  girl's  sickness,  her  attendance  received 
and  medicines  taken,  the  delivery  of  the  child,  and  all  the  sub- 
sequent events  as  they  took  place  up  to  the  hour  of  her  death. 

There  was  no  error  in  the  admission  of  this  testimony.  The 
evidence  of  the  physicians  tended  to  show  that  the  death  of 
this  girl  was  produced  by  abortion;  and  it  was  competent,  as 
tending  in  the  same  direction,  to  show  the  illness  of  the  girl 
from  its  commencement,  and  how  she  came  to  be  at  this  house 
where  she  died.  The  corpus  delicti  was  not  only  to  be  estab- 
lished by  the  post  mortem,  but  also  by  the  fact  of  her  preg- 
nancy, her  illness,  her  treatment,  and  by  whom,  and  her 
condition  generally  up  to  the  time  of  her  death.  A  history  of 
her  illness  from  the  very  beginning  to  the  end,  in  detail,  was 
most  proper  and  perfectly  legitimate  to  prove  the  corpus  de- 
licti; and  what  the  respondent  did  and  said  in  connection 
with  such  illness  while  in  the  house  attending  upon  the  sick 
girl  was  properly  a  part  and  parcel  of  such  history. 

In  People  v.  Hall,  48  Mich.  485,  42  Am.  Rep.  477,  and  Peo- 
ple v.  Millard,  53  Mich.  67,  to  which  we  are  cited,  the  testi- 
mony held  to  be  improperly  admitted,  as  to  its  order,  was 
evidence  of  the  respondent's  illicit  relations  with  other  women, 
and  not  connected  with  the  illness  and  death  of  the  deceased. 
In  those  cases,  the  improper  evidence  went  to  the  motive  of 
the  accused,  and  had  no  business  before  the  jury  until  the 
criminal  death  was  established.  Here  the  testimony  objected 
to  appertained  directly  to  the  cause  of  death,  and  was  mani- 
festly a  part  of  the  main  case. 
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On  Monday  night,  two  days  and  one  night  after  the  birth 
of  the  child,  the  girl  had  a  talk  with  Mrs.  Sleight,  who  was  at 
that  time  taking  care  of  her.  The  deceased  was  vomiting, 
and  said:  "Oh!  ain't  it  awful,  —  that  awful  medicine?"  Mrs. 
Sleight  replied:  "Yes.  What  made  you  take  it?"  And  the 
girl  then  said  said  she  was  persuaded  to  take  it;  the  doctor 
was  to  blame,  —  Dr.  Aiken,  —  and  that  she  was  not  to  blame 
herself.  Mrs.  Sleight  testified  that  the  medicine  she  was 
talking  about  was  a  "  black  medicine  "  that  Dr.  Aikin  took 
away  upon  Sunday  morning,  and  that  the  deceased  took  some 
of  it  on  Saturday  night. 

The  prosecuting  attorney's  assistant,  Mr.  Fairfield,  claimed 
upon  the  argument,  as  appears  by  the  record,  that  this  talk  of 
the  girl  established  the  fact  that  the  abortion  was  produced  by 
this  very  medicine  administered  by  the  respondent  on  Satur- 
day evening. 

It  is  insisted  that  this  statement  of  the  girl  was  hearsay,  the 
narrative  of  a  past  transaction,  not  a  part  of  the  res  gestx,  and 
therefore  inadmissible.  We  do  not  think  the  admission  of 
this  testimony  can  be  sustained  on  any  legal  grounds.  It  is 
not  pretended  that  it  was  a  dying  declaration,  and  it  was  not 
a  part  of  the  res  gestx.  Anything  that  she  said  during  her  ill- 
ness, as  to  her  present  pain  or  suffering,  might  properly  have 
been  admitted  to  show  her  present  condition,  and  her  symp- 
toms at  the  .time  she  made  the  declaration;  but  her  narration 
of  what  the  respondent  had  said  or  done  a  day  or  days  before 
she  made  the  statement  was  purely  hearsay,  and  could  not  be 
admitted  under  any  exception  to  the  general  rule  excluding 
such  testimony. 

It  is  evident,  from  the  record  of  the  trial,  as  we  have  it  be- 
fore us,  that  this  statement  of  the  deceased^  on  Monday  even- 
ing, of  what  took  place  on  Saturday  evening,  was  used  with 
the  most  damaging  effect  against  the  respondent.  There  was 
no  possible  way  of  disputing  it,  and  it  was  error  to  receive  it. 

Several  assignments  of  error  are  raised  upon  hypothetical 
questions  propounded  by  the  prosecutor  to  Drs.  Sligh,  Best, 
De  Camp,  and  Weston,  but  we  are  unable  to  find  anything 
improper  either  in  the  form  or  substance  of  such  questions. 

Dr.  Maxim,  a  medical  expert  called  by  the  defense,  had 
read  the  testimony  of  Drs.  Edie  and  De  Camp,  the  only  wit- 
nesses sworn  as  to  the  'post-mortem  examination.  He  was 
asked  this  question:  — 

"  Q.  Do  you  know  what  they  state  there  with  reference  to 
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any  violence  having  been  used  upon  the  body  of  Mary  Noel,  or 
marks  or  abrasions,  or  anything  of  the  kind?     A.  I  do. 

"Q.  I  desire  to  ask  you  now,  if,  in  your  opinion,  this  de- 
generated condition  of  the  os  and  neck  of  tbe  womb,  as  de- 
scribed by  Dr.  De  Camp,  could  exist  in  post-mortem  cases 
when  no  interference  whatever  had  been  made?" 

This  was  objected  to,  and  properly  excluded.  The  facts  as 
testified  to  by  Dr.  De  Camp,  as  to  this  particular  condition  of 
the  parts  named,  should  have  been  stated  to  the  witness;  other- 
wise the  jury  could  not  know  upon  what  facts  Dr.  Maxim  was 
stating  his  opinion.  An  expert  can  never  be  safely  permitted 
to  state  that  he  has  read  or  heard  the  testimony  of  a  witness 
or  witnesses,  and  then  base  his  opinion  upon  such  testimony, 
without  stating  the  particular  points  of  the  evidence  —  the  facts 
—  upon  which  he  rests  his  conclusion.  There  is  no  reputable 
authority  for  any  such  method  of  examining  an  expert  witness. 

Upon  cross-examination,  the  same  witness  was  asked  to  tell 
the  jury  how  he  differed  from  what  these  doctors  (De  Camp 
and  Edie)  said  about  the  case.  This  was  objected  to  by  de- 
fendant's counsel,  and  it  is  contended  that  if  the  direct  in- 
quiry above  noticed  was  not  proper,  the  last  question  must  be 
governed  by  the  same  rule.  This  is  not  so,  as  the  inquiry 
itself  called  upon  him  to  state  what  the  other  doctors  said, 
and  to  give  his  reasons,  if  any,  why  he  differed  from  them. 
This  he  could  not  well  do  without  stating  the  specific  facts 
upon  which  his  reasons  were  based.  And  in  answer  to  the 
question,  it  clearly  appeared  that  he  could  not  state  wherein 
he  differed  from  them  upon  the  state  of  facts  as  testified  to  by 
them. 

It  is  also  claimed  that  in  three  of  the  hypothetical  ques- 
tions put  to  this  same  witness  by  the  prosecution  on  his  cross- 
examination,  matters  were  contained  as  facts  upon  which  to 
base  said  questions,  which  the  evidence  did  not  warrant  to  be 
assumed.  We  are  satisfied,  from  a  close  examination  of  the 
record,  that  there  was  evidence  from  which  it  might  legiti- 
mately have  been  inferred  that  the  deceased  was,  previous  to 
her  coming  to  Mrs.  Sleight's,  strong,  healthy,  and  robust,  and 
that  spots  were  discovered  upon  the  examination  of  the  womb 
that  might  have  been  made  by  a  little  round  instrument.  It  is 
not  so  certain  about  there  being  any  testimony  that  "the  blood 
had  coagulated  "  upon  little  places  at  the  neck  of  the  womb, 
but  there  was  evidence  that  there  had  been  what  the  physi- 
cians called  an  extravasation   of  blood   of  the   tissues,  or  a 
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settling  of  blood  in  the  tissues,  causing  inflammation.  This 
was  probably  what  the  counsel  meant  to  refer  to,  and  we  do 
not  consider  the  discrepancy,  if  it  can  be  called  any,  between 
the  assumed  fact  and  the  one  in  evidence  at  all  material  or 
harmful  in  its  effects  upon  the  respondent's  rights. 

It  is  also  assigned  as  error  that  the  court  allowed  the  case 
to  go  to  the  jury  upon  any  of  the  counts  in  the  information; 
and  it  is  argued  that  there  was  absolutely  no  evidence  tend- 
ing to  show  that  the  respondent  was  guilty  of  either  of  the 
offenses  charged  against  him.  It  is  true  that  the  evidence 
was  circumstantial.  There  was  no  testimony  of  any  eye-wit- 
ness who  saw  an  instrument  used,  or  of  any  person  that  could 
positively  and  directly  show  that  any  medicine  or  drug  ad- 
ministered by  the  respondent  caused  the  unnatural  birth  of 
the  child.  It  could  not  well  be  expected  that  this  would  be 
so.  Without  expressing  any  opinion  as  to  the  weight  of  the 
evidence,  we  are  satisfied  that  there  was  sufficient  testimony 
to  be  submitted  to  the  jury  upon  the  second  and  third  counts, 
and  that  we  should  not  disturb  a  verdict  of  guilty  upon  either 
one  of  them  if  otherwise  a  fair  trial  had  been  afforded  the  de- 
fendant. And  it  was  proper  that  these  two  counts  should  be 
joined  in  the  information,  as  they  manifestly  related  to  the 
same  offense  and  the  same  transaction,  and  one  was  varied 
from  the  other  only  to  meet  the  evidence  as  it  might  be  ad- 
duced. 

But  I  am  also  satisfied  that  the  court  erred  in  submitting 
the  offense  charged  in  the  fourth  count  to  the  jury.  There 
was  absolutely  no  evidence  tending  to  show  any  criminal 
neglect  of  the  deceased  after  the  birth  of  the  child.  Not  only 
was  the  attendance  of  the  respondent  persistent  and  repeated, 
but  he  called  other  reputable  physicians,  one  of  whom  was 
there  at  least  three  times,  and  on  as  many  different  days; 
and  there  is  no  complaint  that  his  treatment  was  faulty,  or 
that  he  did  not  do  all  he  reasonably  could  to  save  her  life. 
The  time  when  he  neglected  to  see  her,  when  called  for  by 
Mrs.  Sleight,  was  on  Saturday  evening,  before  the  miscarriage. 
But  the  neglect  averred  was  afterwards.  Nor  is  there  any 
just  reason  for  charging  him  with  the  coldness  of  the  room, 
or  the  condition  of  the  bed  or  bedding.  It  seems  that  no  one 
found  any  fault  with  the  arrangements  Mrs.  Sleight  had  made 
for  this  girl's  reception,  or  the  condition  of  the  room  she  was 
in,  excepting  the  respondent  himself,  and  none  of  the  testi- 
mony except  his   own,  unless  it   be   by  inference,  would  war- 
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rant  any  assertion  that  she  was  neglected  as  far  as  the 
appointments  of  the  room  were  concerned.  Mrs.  Sleight 
herself,  a  witness  for  the  prosecution,  testifies  that  it  was 
comfortable  in  every  respect;  and  Dr.  Sligh,  who  was  also  at- 
tending a  patient  there,  and  had  been  doing  so  before  this  girl 
came  there,  does  not  find  any  fault  with  the  surroundings  of 
the  deceased. 

And  yet  Mr.  Fairfield  was  allowed  to  inflame  the  jury  as 
follows:  "He  finds  her  upon  a  bed  of  straw;  he  leaves  her 
upon  a  bed  of  straw;  and  on  Saturday  night,  when  the  old 
man  Sleight  goes  to  him,  and  says  she  is  worse,  —  'Come 
up,  doctor;  your  patient  is  worse,'  —  he  tells  you,  in  his  own 
tongue,  upon  the  stand,  that  it  was  a  cold  night;  that  he  was 
not  feeling  very  well;  and  he  did  not  go  up.  When  he  got 
one  hundred  dollars  of  this  man's  money  to  see  to  his  eldest 
daughter,  that  she  should  not  suffer,  he  lays  quietly  down  in 
his  warm  bed,  and  then  and  there  sleeps,  lets  her  lay  upon  a 
bed  of  straw  while  her  life  ebbs  away  by  the  blood  that  is 
drawn  from  her  by  his  very  acts,  perpetrated  upon  that 
Friday  that  she  was  in  his  office.  Then  talk  to  me  about  not 
being  criminally  negligent  in  taking  care  of  this  girl!     It  is 

idle  and  nonsensical  to  talk  about  it He  put  her  upon 

a  bundle  of  straw,  and  let  her  die  like  a  dog,  except  that  he 
trotted  around  the  city,  and  got  in  physicians  to  prescribe 
from  time  to  time." 

And  he  was  permitted  to  use  plenty  of  language  of  like  im- 
port. It  will  be  remembered  that  the  Saturday  night  Mr. 
Fairfield  refers  to  was  before  the  delivery  of  the  foetus,  and 
the  respondent's  action  at  that  time  is  not  informed  against 
in  this  fourth  count. 

The  bundle  of  straw  referred  to  is  shown  by  the  testimony 
of  Mrs.  Sleight  and  others  to  have  been  a  straw-tick  newly 
filled.  Mr.  Sleight  and  wife  testify  that  there  was  a  stove  in 
an  adjoining  room  that  kept  this  room  sufficiently  warmed, 
and  there  is  no  evidence  that  it  did  not  do  so.  They  also 
both  testify  that  the  room  and  the  bed  were  comfortable  in 
every  respect,  and  there  is  no  evidence  to  the  contrary,  except 
that  of  Dr.  Best  and  the  respondent,  who  simply  testify  that 
they  suggested  changes  of  linen,  and  other  changes  at  times. 
The  mother  of  the  girl,  who  was  present  during  the  last  days 
of  the  daughter's  illness,  found  no  fault  whatever,  in  her  tes- 
timony, with  the  condition  of  the  room  or  bed,  or  the  care 
that  was  given   the  patient  by  the  respondent.     Her  removal 
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was  talked  of  by  Dr.  Best  and  the  respondent,  but  the  mother 
thought  she  could  not  be  safely  carried  home.  The  criminal 
neglect  seems  to  have  been  more  in  the  imagination  of  the 
counsel  for  the  prosecution  than  in  fact.  There  is  no  war- 
rant in  the  evidence  for  any  such  charge,  —  at  least  after  the 
birth  of  the  child. 

As  to  the  room  not  being  properly  heated,  it  will  be  noted, 
upon  an  examination  of  the  record,  that  the  prosecuting  at- 
torney undertook  to  prove  by  Mrs.  Noel,  the  mother  of  the 
girl,  that  the  room  the  deceased  had  been  accustomed  to  sleep 
in  at  home  was  no  warmer  than  the  one  she  occupied  at  Mrs. 
Sleight's;  and  that  he  made  this  offer,  to  use  his  own  lan- 
guage, for  the  purpose  of  proving  that  the  chill  could  not  "be 
accounted  for  by  going  into  a  cold  room;  simply  to  show  that 
it  was  not  any  different  than  she  had  been  accustomed  to." 
This  proof  was  ruled  out  by  the  court  as  immaterial.  And 
yet  the  lack  of  warmth  in  this  room  was  repeatedly  made  the 
basis  of  an  argument  to  the  jury  to  show  criminal  neglect 
on  the  part  of  the  respondent  in  allowing  her  to  remain  there. 

There  can  be  nothing  gained  in  the  end  by  an  overzealous 
and  unfair  perversion  of  facts  in  order  to  convict  an  accused 
person  of  a  crime  of  which  the  prosecutor  may  have  good  rea- 
son to  believe  him  guilty,  and  which,  as  in  this  case,  may  be 
hard  to  establish  by  the  ordinary  and  established  methods  of 
procedure.  While  the  zeal  of  the  prosecutor  may  be  well 
excused,  and  the  hot  and  bitter  language  that  comes  from  the 
heart,  involuntarily,  of  one  who  is  thoroughly  impressed  with 
the  heinousness  of  the  crime  and  the  guilt  of  the  respondent, 
is  to  be  expected  in  such  cases,  it  is  nevertheless  the  duty  of 
the  court  sitting  impartially  between  the  people  and  the  pris- 
oner to  check  and  control  any  intemperance  of  zeal  or  lan- 
guage that  is  not  warranted  by  the  facts  and  circumstances 
shown  by  the  proofs.  If  this  is  not  done,  as  it  was  not  in  this 
case,  the  final  court  of  review,  removed  entirely  from  the 
passion  and  prejudice  that  generally  surround  the  trial  in  the 
lower  courts  of  cases  of  this  nature,  will  see- to  it  that  the  in- 
justice is  corrected,  and  a  new  trial  granted. 

By  this  permission  of  unfair  and  unjust  conduct  on  the  part 
of  the  public  prosecutor  or  his  assistants,  not  only  is  the  course 
of  justice  perverted,  but  added  cost  and  delay  are  the  natural 
consequences  of  the  attempt  of  the  court  of  last  resort  to  give 
to  every  citizen  accused  of  crime  the  protection  granted  by  the 
constitution, — a  fair  trial  before  an  impartial  jury. 
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It  must  also  be  remembered,  that  however  heinous  the 
crime,  and  however  difficult  it  may  be  to  establish  it  by  the 
usual  and  approved  means  of  procedure,  and  no  matter  bow 
firmly  the  public  prosecutor  and  the  community  at  large  may 
be  satisfied  of  the  guilt  of  the  accused,  and  even  though  in 
fact  he  may  be  guilty,  the  rules  and  methods  of  trial  per- 
mitted to  be  relaxed  or  disregarded  in  his  particular  case, 
with  perhaps  the  laudable  object  and  desire  that  justice  may 
be  done,  must,  nevertheless,  as  a  natural  consequence  of  the 
ways  of  our  jurisprudence,  appear  hereafter  as  so  relaxed  or 
disregarded  as  precedents  to  be  used  against  all  persons  ac- 
cused of  crime,  to  vex  the  innocent  as  well  as  the  guilty. 
There  is  therefore  no  safety  and  no  justice  in  allowing  the 
supposed  merits  of  a  particular  case  to  override  and  set  aside, 
even  for  a  moment,  the  barriers  that  our  constitution  and  laws 
have  hedged  about  the  citizen  when  arraigned  and  put  upon 
trial  for  an  alleged  crime. 

A  substantial  error  was  also  committed  by  the  court  in  his 
charge  to  the  jury  as  to  the  proof  required  for  conviction.  He 
instructed  them  as  follows:  "The rule  requiring  the  jury  to  be 
satisfied  of  the  defendant's  guilt,  beyond  a  reasonable  doubt,  in 
order  to  warrant  a  conviction,  does  not  require  that  the  jury 
should  be  satisfied,  beyond  a  reasonable  doubt,  of  each  link  in 
the  chain  of  circumstances  relied  upon  to  establish  the  re- 
spondent's guilt.  It  is  sufficient  if,  taking  the  testimony  all 
together,  the  jury  are  satisfied,  beyond  a  reasonable  doubt, 
that  the  defendant  is  guilty." 

The  defendant's  counsel  had  before  that  requested  the  fol- 
lowing instruction,  which  was  refused:  "If  the  jury  find  that 
one  material  fact  proven  in  the  case  is  inconsistent  within  the 
theory  of  guilt,  as  claimed  by  the  people,  then  the  respondent 
must  be  acquitted." 

There  is  some  authority  to  sustain  this  portion  of  the  charge 
of  the  court:  See  Sackett  on  Instructions  to  Jury,  483;  Houser 
v.  State,  53  Ga.  78;  Jarrell  v.  State,  58  Ind.  293;  State  v.  Hay- 
den,  45  Iowa,  11.  The  latter  court  say:  "  It  is  not  a  reason- 
able doubt  of  any  one  proposition  of  fact  in  the  case  which 
entitles  to  an  acquittal.  It  is  a  reasonable  doubt  of  guilt  aris- 
ing upon  a  consideration  of  all  the  evidence  in  the  case." 

Th:  *  language  may  be  and  probably  is  good  law  when  ap- 
plied to  any  proposition  of  fact  in  the  case,  the  establishment 
of  which  is  not  absolutely  necessary  to  the  conviction  of  the 
accused.     But  it  is  not  good  law,  in  reason,  or  by  the  weight 
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of  authority,  when  applied  to  a  fact  material  and  necessary  to 
establish  the  defendant's  guilt,  which  in  the  common  wording 
of  the  books  is  called  a  link  in  the  chain  of  circumstances. 
When  a  link  is  out,  the  connection  of  the  chain  is  broken,  and 
the  chain  goes  no  further  than  to  the  missing  link.  To  com- 
plete the  chain,  the  link  is  necessary,  and  it  may  be  in  the 
center,  and  the  most  important  of  all.  If  one  link  may  be 
left  out,  another  may,  and  in  the  end  the  jury  may  be  author- 
ized to  throw  a  few  established  links  together  in  a  heap,  and 
guess  that  the  chain  is  completed,  or  would  be  if  the  other 
links  could  be  found. 

Reese,  J.,  in  Marion  v.  State,  16  Neb.  359,  in  speaking  of  a 
similar  charge  to  the  one  under  consideration,  very  aptly  says: 
"What  is  meant  by  the  word  'link'  as  used  therein?  If  the 
jury  were  given  to  understand  that  it  referred  only  to  eviden- 
tiary facts  which  might  add  force  or  weight  to  other  facts  from 
which  the  inference  of  guilt  could  be  drawn,  then  the  instruc- 
tion might  be  said  to  be  correct;  but  if,  by  the  use  of  the  word 
'link'  is  meant  such  criminative  facts  which  of  themselves- 
form  the  chain  of  evidence  from  which  the  inference  of  guilt 
is  to  be  drawn,  then  the  instruction  does  not  state  the  law  cor- 
rectly. No  chain  can  be  stronger  than  its  weakest  link.  If 
the  link  is  gone,  it  is  no  longer  a  chain.  If  the  word  'link* 
here  refers  to  those  circumstances  which  are  essential  to  the 
conclusion,  it  is  not  a  correct  staten  en1  of  the  law." 

In  the  case  before  us,  the  court  refused  to  instruct  the  jury 
that  any  material  fact  proven  in  the  case  inconsistent  with 
the  theory  of  guilt  would  entitle  the  respondent  to  an  acquittal; 
and  the  charge  in  relation  to  the  links  in  the  chain,  taken  in 
connection  with  such  action,  must  have  given  the  jury  to  un- 
derstand that  a  material  fact  might  be  wanting,  and  yet  upon 
the  whole  case  they  might  convict  the  respondent.  It  has 
always  been  held,  in  cases  of  purely  circumstantial  evidence, 
that  if  any  of  the  facts  or  circumstances  established  be  ab- 
solutely inconsistent  with  the  hypothesis  of  guilt,  that  hypoth- 
esis cannot  be  true.  The  hypothesis  of  guilt  is  to  be  compared 
with  the  facts  proved,  and  with  all  of  them:  Burrill  on  Cir- 
cumstantial Evidence,  736,  737;  Wharton  on  Criminal  Evi- 
dence, 9th  ed.,  sec.  18;  Will  on  Circumstantial  Evidence,  3d 
ed.,  17. 

The  verdict  of  guilty  in  a  criminal   case  resting  upon   cir- 

cumstancial  evidence  is  built  upon  a  series  of  facts  connected 

logically  together,  and  one  fact  succeeding  another  in  a  certain 
Am.  St.  Rep.,  Vol.  XL  — 34 
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order;  one  fact  resting  or  depending  upon  another  as  a  result 
of  the  proceeding.  These  material  and  essential  fact3  neces- 
sary to  convict,  following  one  another,  and  each  adding 
strength  and  conviction  to  the  other  and  the  whole,  and 
which,  as  a  whole,  complete  a  perfect  and  irresistible  chain, 
must  each  and  every  one  be  established  and  proved.  And 
who  can  say  that  this  chain  so  formed  is  a  perfect  and  com- 
plete chain  to  a  moral  certainty,  or  beyond  a  reasonable  doubt, 
if  there  be  a  want  of  such  moral  certainty  or  a  reasonable 
doubt  as  to  the  existence  of  one  of  these  links,  without  which 
the  chai  is  broken  and  incomplete?  Each  necessary  link, 
each  and  every  material  and  necessary  fact  upon  which  a  con- 
viction depends,  must  be  proved  beyond  a  reasonable  doubt: 
People  v.  Fairchild,  48  Mich.  31;  Burrill  on  Circumstantial 
Evidence,  733-736;  Commonwealth  v.  Webster,  5  Cush.  296,  313, 
317,  318;  52  Am.  Dec.  711;  Walbridge  v.  State,  13  Neb.  236; 
People  v.  Gvidici,  100  N.  Y.  503;  Bressler  v.  People,  117  111. 
422;  1  Starkie  on  Evidence,  502;  3  Phillips  on  Evidence, 
Cowen  and  Hill's  notes,  472,  note  288. 

The  charge  of  the  court,  except  as  heretofore  noted,  cannot 
be  complained  of.  We  do  not  think  that  any  matter  of  fact 
■was  incorrectly  stated  therein,  or  that  anything  was  taken  for 
granted  by  the  court  upon  which  there  could  justly  be  any  dis- 
pute. It  must  be  conceded,  from  the  evidence,  we  think,  that 
the  deceased,  when  she  came  to  Grand  Rapids,  was  pregnant 
with  a  quick  child. 

It  is  assigned  as  error  that  the  court  said  to  the  jury  that 
there  was  no  dispute  that  there  was  an  abortion  from  which 
Mary  Noel  died.  It  is  evident,  however,  that  in  the  use  of  the 
word  "  abortion  "  the  court  did  not  mean  a  criminal  act  caus- 
ing an  untimely  delivery,  but  a  miscarriage  from  some  cause, 
either  criminal  or  accidental.  In  fact,  he  informs  the  jury 
that  he  called  it  an  abortion  because  the  child  had  taken  on 
the  principle  of  life,  and  he  claimed  that  the  difference  be- 
tween abortion  and  miscarriage  was  that  the  first  term  was 
•used  when  the  child  had  become  quickened  with  life,  and  the 
latter  when  the  foetus  had  not  taken  on  life.  From  the  whole 
charge  the  jury  must  have  understood,  as  they  were  plainly 
informed,  that  the  fact  of  a  criminal  abortion  was  not  ad- 
mitted, and  that  they  must  find  such  criminal  abortion  by  the 
act  or  means  of  the  respondent  in  order  to  convict  him. 

I  am  unable  to  find  any  other  error  in  the  proceedings  than 
those  above  noticed.     For  these  a  new  trial  must  be  granted. 
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Let  it  be  certified  accordingly  to  the  superior  court  for  the  city 
of  Grand  Rapids.  

Indictment.  —  Thb  Law  as  to  Two  or  More  Counts  rN  Onb  Indict- 
ment ia  discussed  in  note  to  State  v.  Bell,  92  Am.  Dec.  661-665;  State  v.  Nel- 
son, 14  Rich.  169;  94  Am.  Dec.  130;  Sarah  v.  State,  28  Miss.  267;  61  Am. 
Dec.  544. 

Criminal  Evidence  —  Corpus  Delicti.  —  The  Corpus  Delicti  maybe 
proved  by  circumstantial  evidence,  but  such  evidence  must  be  strong  and 
cogent:  State  v.  Davidson,  30  Vt.  377;  73  Am.  Dec.  312;  State  v.  Williams,  7 
Jones,  446;  78  Am.  Dec.  248;  Willard  v.  State,  27  Tex.  App.  386;  ante,  p. 
197,  and  note. 

Misconduct  of  Counsel  in  Argument,  when  so  seriously  improper  as  to 
call  for  a  reversal  of  judgment:  See  extended  note  to  McDonald  v.  People,  9 
Am.  St.  Rep.  559-569.  Compare  the  recent  cases  of  Mayo  v.  Wright,  63 
Mich.  32;  People  v.  McDowell,  63  Id.  229. 


Sherwood  v.  Walker. 

[66  Michigan,  568.] 

Party  after  Giving  Apparent  Consent  to  Contract  of  Sale  mat 
Refuse  to  Execute  It,  or  he  may  avoid  it  after  it  has  been  completed, 
if  the  assent  was  founded  or  the  contract  made  upon  the  mistake  of  a 
material  fact;  such  as  the  subject-matter  of  the  sale,  the  price,  or  some 
collateral  fact  materially  inducing  the  agreement;  and  this  can  be  done 
when  the  mistake  is  mutual.  If  there  is  a  difference  or  misapprehension 
as  to  the  substance  of  the  thing  bargained  for,  if  the  thing  actually  de- 
livered or  received  is  different  in  substance  from  the  thing  bargained 
for  and  intended  to  be  sold,  then  there  is  no  contract;  but  if  it  be  only 
a  difference  in  some  quality  or  accident,  even  though  the  mistake  may 
have  been  the  actuating  motive  to  the  purchaser  or  seller,  or  both  of 
them,  yet  the  contract  remains  binding. 

Where  Cow  Contracted  to  be  Sold  on  Understanding  of  Both  Par- 
ties that  She  is  Barren,  and  useless  for  breeding  purposes,  proves 
not  to  be  so,  the  vendor  has  the  right  to  rescind  the  contract,  and  to 
refuse  to  deliver  the  cow. 

Replevin.     The  opinion  states  the  case. 

William  Aikman,  Jr.,  and  D.  C.  Holbroolc,  for  the  appellants. 

C.  J  Reilly,  for  the  plaintiff. 

Morse,  J.  Replevin  for  a  cow.  Suit  commenced  in  jus- 
tice's court.  Judgment  for  plaintiff.  Appealed  to  circuit 
court  of  Wayne  County,  and  verdict  and  judgment  for  plain- 
tiff in  that  court.  The  defendants  bring  error,  and  set  out 
twenty-five  assignments  of  the  same. 

The  main  controversy  depends  upon  the  construction  of  a 
contract  for  the  sale  of  the  cow.     The  plaintiff  claims  that 
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the  title  passed,  and  bases  his  action  upon  such  claim.  The 
defendants  contend  that  the  contract  was  executory,  and  by 
its  terms  no  title  to  the  animal  was  acquired  by  plaintiff. 

The  defendants  reside  at  Detroit,  but  are  in  business  at 
Walkerville,  Ontario,  and  have  a  farm  at  Greenfield,  in  Wayne 
County,  upon  which  were  some  blooded  cattle  supposed  to  be 
barren  as  breeders.  The  Walkers  are  importers  and  breeders 
of  polled  Angus  cattle. 

The  plaintiff  is  a  banker  living  at  Plymouth,  in  Wayne 
County.  He  called  upon  the  defendants  at  Walkerville  for 
the  purchase  of  some  of  their  stock,  but  found  none  there  that 
suited  him.  Meeting  one  of  the  defendants  afterwards,  he 
was  informed  that  they  had  a  few  head  upon  this  Greenfield 
farm.  He  was  asked  to  go  out  and  look  at  them,  with  the 
statement  at  the  time  that  they  were  probably  barren,  and 
would  not  breed. 

May  5,  1886,  plaintiff  went  out  to  Greenfield  and  saw  the 
cattle.  A  few  days  thereafter,  he  called  upon  one  of  the  de- 
fendants with  the  view  of  purchasing  a  cow,  known  as  "  Rose 
2d  of  Aberlone."  After  considerable  talk,  it  was  agreed  that 
defendants  would  telephone  Sherwood  at  his  home  in  Plym- 
outh in  reference  to  the  price.  The  second  morning  after 
this  talk  he  was  called  up  by  telephone,  and  the  terms  of  the 
sale  were  finally  agreed  upon.  He  was  to  pay  five  and  one 
half  cents  per  pound,  live  weight,  fifty  pounds  shrinkage.  He 
was  asked  how  he  intended  to  take  the  cow  home,  and  replied 
that  he  might  ship  her  from  King's  cattle-yard.  He  requested 
defendants  to  confirm  the  sale  in  writing,  which  they  did  by 
sending  him  the  following  letter:  — 

"  Walkerville,  May  15,  1886. 
"  T.  C.  Sherwood,  President,  etc. 

"  Dear  Sir,  —  We  confirm  sale  to  you  of  the  cow  Rose  2d  of 
Aberlone,  lot  56  of  our  catalogue,  at  five  and  a  half  cents  per 
pound,  less  fifty  pounds  shrink.  We  inclose  herewith  order 
on  Mr.  Graham  for  the  cow.  You  might  leave  check  with 
him,  or  mail  to  us  here,  as  you  prefer. 
"  Yours  truly, 

"  Hiram  Walker  &  Sons." 

The  order  upon  Graham  inclosed  in  the  letter  read  as  fol- 
lows:— 

"  Walkerville,  May  15,  1886. 

"George  Graham, —  You  will  please  deliver  at  King's  cat- 
tle-yard to  Mr.  T.  C.  Sherwood,  Plymouth,  the  cow  Rose  2d  of 
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Aberlone,  lot  56  of  our  catalogue.     Send  halter  with  cow,  and 
have  her  weighed.     Yours  truly, 

"  Hiram  Walker  &  Sons." 

On  the  21st  of  the  same  mouth  the  plaintiff  went  to  defend- 
ants' farm  at  Greenfield,  and  presented  the  order  and  letter  to 
Graham,  who  informed  him  that  the  defendants  had  instructed 
him  not  to  deliver  the  cow.  Soon  after,  the  plaintiff  tendered 
to  Hiram  Walker,  one  of  the  defendants,  eighty  dollars,  and 
demanded  the  cow.  Walker  refused  to  take  the  money  or 
deliver  the  cow.     The  plaintiff  then  instituted  this  suit. 

After  he  had  secured  possession  of  the  cow  under  the  writ 
of  replevin,  the  plaintiff  caused  her  to  be  weighed  by  the  con- 
stable who  served  the  writ,  at  a  place  other  than  King's  cattle- 
yard.     She  weighed  1,420  pounds. 

When  the  plaintiff,  upon  the  trial  in  the  circuit  court,  had 
submitted  his  proofs  showing  the  above  transaction,  defend- 
ants moved  to  strike  out  and  exclude  the  testimony  from  the 
case,  for  the  reason  that  it  was  irrelevant,  and  did  not  tend  to 
show  that  the  title  to  the  cow  passed,  and  that  it  showed  that 
the  contract  of  sale  was  merely  executory.  The  court  refused 
the  motion,  and  an  exception  was  taken. 

The  defendants  then  introduced  evidence  tending  to  show 
that  at  the  time  of  the  alleged  sale  it  was  believed  by  both 
the  plaintiff  and  themselves  that  the  cow  was  barren,  and 
would  not  breed;  that  she  cost  $850,  and  if  not  barren  would 
be  worth  from  $750  to  $1,000;  that  after  the  date  of  the  letter 
and  the  order  to  Graham,  the  defendants  were  informed  by 
said  Graham  that  in  his  judgment  the  cow  wat  with  calf,  and 
therefore  they  instructed  him  not  to  deliver  her  to  plaintiff, 
and  on  the  20th  of  May,  1886,  telegraphed  to  the  plaintiff 
what  Graham  thought  about  the  cow  being  with  calf,  and 
that  consequently  they  could  not  sell  her.  The  cow  had  a 
calf  in  the  month  of  October  following. 

On  the  19th  of  May  the  plaintiff  wrote  Graham  as  fol- 
lows:— 

"Plymouth,  May  19,  1886. 
"Mr.  George  Graham,  Greenfield. 

"Dear  Sir,  —  I  have  bought  Rose  or  Lucy  from  Mr.  Walker, 
and  will  be  there  for  her  Friday  morning,  nine  or  ten  o'clock. 
Do  not  water  her  in  the  morning.     Yours,  etc., 

"T.  C.  Sherwood." 

Plaintiff  explained  the  mention  of  the  two  cows  in  this  let- 
ter, by  testifying  that  when  he  wrote  this  letter  the  order  and 
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letter  of  defendants  were  at  his  house,  and  writing  in  a  hurry, 
and  being  uncertain  as  to  the  name  of  the  cow,  and  not  wish- 
ing his  cow  watered,  he  thought  it  would  do  no  harm  to  name 
them  both,  as  his  bill  of  sale  would  show  which  one  he  had 
purchased.  Plaintiff  also  testified  that  he  asked  defendants 
to  give  him  a  price  on  the  balance  of  their  herd  at  Greenfield, 
as  a  friend  thought  of  buying  some,  and  received  a  letter 
dated  May  17,  1886,  in  which  they  named  the  price  of  five 
cattle,  including  Lucy  at  ninety  dollars  and  Rose  2d  at  eighty 
dollars.  When  he  received  the  letter,  he  called  defendants 
up  by  telephone,  and  asked  them  why  they  put  Rose  2d  in 
the  list,  as  he  had  already  purchased  her.  They  replied  that 
they  knew  he  had,  but  thought  it  would  make  no  difference  if 
plaintiff  and  his  friend  concluded  to  take  the  whole  herd. 

The  foregoing  is  the  substance  of  all  the  testimony  in  the 
case. 

The  circuit  judge  instructed  the  jury  that  if  they  believed 
the  defendants,  when  they  sent  the  order  and  letter  to  plaintiff, 
meant  to  pass  the  title  to  the  cow,  and  that  the  cow  was  in- 
tended to  be  delivered  to  plaintiff,  it  did  not  matter  whether 
the  cow  was  weighed  at  any  particular  place  or  by  any  par- 
ticular person;  and  if  the  cow  was  weighed  afterwards,  as 
Sherwood  testified,  such  weighing  would  be  a  sufficient  compli- 
ance with  the  order;  if  they  believed  that  defendants  intended 
to  pass  the  title  by  the  writing,  it  did  not  matter  whether  the 
cow  was  weighed  before  or  after  suit  brought,  and  the  plain- 
tiff would  be  entitled  to  recover. 

The  defendants  submitted  a  number  of  requests,  which  were 
refused.  The  substance  of  them  was,  that  the  cow  was  never 
delivered  to  plaintiff,  and  the  title  to  her  did  not  pass  by  the 
letter  and  order;  and  that  under  the  contract,  as  evidenced 
by  these  writings,  the  title  did  not  pass  until  the  cow  was 
weighed,  and  her  price  thereby  determined;  and  that  if  the 
defendants  only  agreed  to  sell  a  cow  that  would  not  breed, 
then  the  barrenness  of  the  cow  was  a  condition  precedent  to 
passing  title,  and  plaintiff  cannot  recover.  The  court  also 
charged  the  jury  that  it  was  immaterial  whether  the  cow  was 
with  calf  or  not.  It  will  therefore  be  seen  that  the  defendants 
claim  that,  as  a  matter  of  law,  the  title  to  this  cow  did  not 
pass,  and  that  the  circuit  judge  erred  in  submitting  the  case 
to  the  jury,  to  be  determined  by  them,  upon  the  intent  of  the 
parties  as  to  whether  or  not  the  title  passed  with  the  sending 
of  the  letter  and  order  by  the  defendants  to  the  plaintiff. 
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This  question  as  to  the  passing  of  title  is  fraught  with  dif- 
ficulties, and  not  always  easy  of  solution.  An  examination 
of  the  multitude  of  cases  bearing  upon  this  subject,  with  their 
infinite  variety  of  facts,  and  at  least  apparent  conflict  of  law, 
ofttiines  tends  to  confuse,  rather  than  to  enlighten,  the  mind 
of  the  inquirer.  It  is  best,  therefore,  to  consider  always,  in 
cases  of  this  kind,  the  general  principles  of  the  law,  and  then 
apply  them  as  best  we  may  to  the  facts  of  the  case  in  hand. 

The  cow  being  worth  over  fifty  dollars,  the  contract  of  sale, 
in  order  to  be  valid,  must  be  one  where  the  purchaser  has  re- 
ceived or  accepted  a  part  of  the  goods,  or  given  something  in 
earnest  or  in  part  payment,  or  where  the  seller  has  signed 
some  note  or  memorandum  in  writing:  Howell's  Stats.,  sec. 
6186. 

Here  there  was  no  actual  delivery,  nor  anything  given  in 
payment  or  in  earnest,  but  there  was  a  sufficient  memoran- 
dum signed  by  the  defendants  to  take  the  case  out  of  the 
statute,  if  the  matter  contained  in  such  memorandum  is  suf- 
ficent  to  constitute  a  completed  sale.  It  is  evident  from  the 
letter  that  the  payment  of  the  purchase  price  was  not  intended 
as  a  condition  precedent  to  the  passing  of  the  title.  Mr. 
Sherwood  is  given  his  choice  to  pay  the  money  to  Graham  at 
King's  cattle-yard  or  to  send  check  by  mail. 

Nor  can  there  be  any  trouble  about  the  delivery.  The 
order  instructed  Graham  to  deliver  the  cow  upon  presenta- 
tion of  the  order  at  such  cattle-yard.  But  the  price  of  the 
cow  was  not  determined  upon  to  a  certainty.  Before  this 
could  be  ascertained,  from  the  terms  of  the  contract,  the  cow 
had  to  be  weighed;  and  by  the  order  inclosed  with  the  letter, 
Graham  was  instructed  to  have  her  weighed.  If  the  cow  had 
been  weighed,  and  this  letter  had  stated,  upon  such  weight, 
the  express  and  exact  price  of  the  animal,  there  can  be  no 
doubt  but  the  cow  would  have  passed  with  the  sending  and 
receipt  of  the  letter  and  order  by  the  plaintiff. 

Payment  was  not  to  be  a  concurrent  act  with  the  delivery, 
and  therein  this  case  differs  from  Case  v.  Dcicey,  55  Mich.  116. 
Also,  in  that  case,  there  was  no  written  memorandum  of  the 
sale,  and  a  delivery  was  necessary  to  pass  the  title  of  the 
sheep;  and  it  was  held  that  such  delivery  could  only  be  made 
by  a  surrender  of  the  possession  to  the  vendee,  and  an  accept- 
ance by  him. 

Delivery  by  an  actual  transfer  of  the  property  from  the 
vendor  to  the  vendee,  in  a  case  like  the  present,  where  the 
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article  can  easily  be  so  transferred  by  a  manual  act,  is  usually 
the  most  significant  fact  in  the  transaction  to  show  the  intent 
of  the  parties  to  pass  the  title,  but  it  never  has  been  held  con- 
clusive. Neither  the  actual  delivery,  nor  the  absence  of  such 
delivery,  will  control  the  case,  where  the  intent  of  the  parties 
is  clear  and  manifest  that  the  matter  of  delivery  was  not  a 
condition  precedent  to  the  passing  of  the  title,  or  that  the 
delivery  did  not  carry  with  it  the  absolute  title.  The  title 
may  pass,  if  the  parties  so  agree,  where  the  statute  of  frauds 
does  not  interpose,  without  delivery,  and  property  may  be  de- 
livered with  the  understanding  that  the  title  shall  not  pass 
until  some  condition  is  performed. 

And  whether  the  parties  intended  the  title  should  pass 
before  delivery  or  not  is  generally  a  question  of  fact  to  be  de- 
termined by  the  jury.  In  the  case  at  bar  the  question  of  the 
intent  of  the  parties  was  submitted  to  the  jury.  This  submis- 
sion was  right,  unless  from  the  reading  of  the  letter  and  the 
order,  and  all  the  facts  of  the  oral  bargaining  of  the  parties,  it 
is  perfectly  clear,  as  a  matter  of  law,  that  the  intent  of  the 
parties  was  that  the  cow  should  be  weighed,  and  the  price 
thereby  accurately  determined,  before  she  should  become  the 
property  of  the  plaintiff. 

I  do  not  think  that  the  intent  of  the  parties  in  this  case  is  a 
matter  of  law,  but  one  of  fact.  The  weighing  of  the  cow  was 
not  a  matter  that  needed  the  presence  or  any  act  of  the  de- 
fendants, or  any  agent  of  theirs,  to  be  well  or  accurately  done. 
It  could  made  no  difference  where  or  when  she  was  weighed, 
if  the  same  was  done  upon  correct  scales  by  a  competent  per- 
There  is  no  pretense  but  what  her  weight  was  fairly  ascer- 
tained by  the  plaintiff.  The  cow  was  specifically  designated 
by  this  wri.ing,  and  her  delivery  ordered,  and  it  cannot  be 
said,  in  my  opinion,  that  the  defendants  intended  that  the 
weighing  of  the  animal  should  be  done  before  the  delivery 
■even,  or  the  passing  of  the  title.  The  order  to  Graham  is  to 
deliver  her,  and  then  follows  the  instruction,  not  that  he  shall 
weigh  her  himself,  or  weigh  her,  or  even  have  her  weighed, 
before  delivery,  but  simply,  "Send  halter  with  the  cow,  and 
have  her  weighed." 

It  is  evidenl  to  my  mind  that  they  had  perfect  confidence 
in  the  integrity  and  responsibility  of  the  plaintiff,  and  that 
they  considered  the  sale  perfected  and  completed  when  they 
mailed  the  letter  and  order  to  plaintiff.  They  did  not  intend 
to  place  any  conditions  precedent  in   the  way,  either  of  pay- 
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merit  of  the  price  or  the  weighing  of  the  cow,  before  the 
passing  of  the  title.  They  cared  not  whether  the  money  was 
paid  to  Graham,  or  sent  to  them  afterwards,  or  whether  the 
cow  was  weighed  before  or  after  she  passed  into  the  actual 
manual  grasp  of  the  plaintiff.  The  refusal  to  deliver  the  cow 
grew  entirely  out  of  the  fact  that  before  the  plaintiff  called 
upon  Graham  for  her,  they  discovered  she  was  not  barren, 
and  therefore  of  greater  value  than  they  had  sold  her  for. 

The  following  cases  in  this  court  support  the  instruction  of 
the  court  below  as  to  the  intent  of  the  parties  governing  and 
controlling  the  question  of  a  completed  sale,  and  the  passing 
of  title:  Lingham  v.  Eggleston,  27  Mich.  324;  Wilkinson  v. 
Holiday,  33  Id.  386;  Grant  v.  Merchants'  and  Manufacturers' 
Bank,  35  Id.  527;  Carpenter  v.  Graham,  42  Id.  194;  Brewer  v. 
Michigan  Salt  Ass'n,  47  Id.  534;  Whitcomb  v.  Whitney,  24  Id. 
486;  Byles  v.  Colier,  54  Id.  1;  Scotten  v.  Sutter,  37  Id.  526, 
532;  Ducey  Lumber  Co.  v.  Lane,  58  Id.  520,  525;  Jenkinson  v. 
Monroe  Brothers  &  Co.,  61  Id.  454. 

It  appears  from  the  record  that  both  parties  supposed  this 
cow  was  barren,  and  would  not  breed,  and  she  was  sold  by  the 
pound  for  an  insignificant  sum  as  compared  with  her  real 
value  if  a  breeder.  She  was  evidently  sold  and  purchased  on 
the  relation  of  her  value  for  beef,  unless  the  plaintiff  had 
learned  of  her  true  condition,  and  concealed  such  knowledge 
from  the  defendants.  Before  the  plaintiff  secured  possession 
of  the  animal,  the  defendants  learned  that  she  was  with  calf, 
and  therefore  of  great  value,  and  undertook  to  rescind  the 
sale  by  refusing  to  deliver  her.  The  question  arises  whether 
they  had  a  right  to  do  so. 

The  circuit  judge  ruled  that  this  fact  did  not  avoid  the 
sale,  and  it  made  no  difference  whether  she  was  barren  or 
not.  I  am  of  the  opinion  that  the  court  erred  in  this  holding. 
I  know  that  this  is  a  close  question,  and  the  dividing  line  be- 
tween the  adjudicated  cases  is  not  easily  discerned.  But  it 
must  be  considered  as  well  settled  that  a  party  who  has  given 
an  apparent  consent  to  a  contract  of  sale  may  refuse  to  exe- 
cute it,  or  he  may  avoid  it  after  it  has  been  completed,  if  the 
assent  was  founded  or  the  contract  made  upon  the  mistake  of 
a  material  fact;  such  as  the  subject-matter  of  the  sale,  the 
price,  or  some  collateral  fact  materially  inducing  the  agree- 
ment; and  this  can  be  done  when  the  mistake  is  mutual:  1 
Benjamin  on  Sales,  sees.  605.  606;  Leake  on  Contracts,  339; 
Story  on  Sales,  4th  ed.,  sees.  148,  377;  see  also  Cutis  v.  Guild, 
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57  N.  Y.  220;  Harvey  v.  Harris,  112  Mass.  32;  Gardner  v. 
Lane,  9  Allen,  492;  85  Am.  Dec.  779;  12  Allen,  44;  i7wfc/i- 
TjjacA-^r  v.  Harris's  Adm'rs,  38  Pa.  St.  491;  80  Am.  Dec.  502; 
Byers  v.  Chapin,  28  Ohio  St.  300;  GWscm  v.  Pelhie,  37  Mich. 
380,  and  cases  cited;  Allen  v.  Hammond,  11  Pet.  63,  71. 

If  there  is  a  difference  or  misapprehension  as  to  the  sub- 
stance of  the  thing  bargained  for,  if  the  thing  actually  deliv- 
ered or  received  is  different  in  substance  from  the  thing 
bargained  for  and  intended  to  be  sold,  then  there  is  no  con- 
tract; but  if  it  be  only  a  difference  in  some  quality  or  acci- 
dent, even  though  the  mistake  may  have  been  the  actuating 
motive  to  the  purchaser  or  seller,  or  both  of  them,  yet  the  con- 
tract remains  binding. 

"The  difficulty  in  every  case  is  to  determine  whether  the 
mistake  or  misapprehension  is  as  to  the  substance  of  the 
whole  contract,  going,  as  it  were,  to  the  root  of  the  matter,  or 
only  to  some  point,  even  though  a  material  point,  an  error  as 
to  which  does'not  affect  the  substance  of  the  whole  considera- 
tion": Kennedy  v.  Panama  etc.  Mail  Co.,  L.  R.  2  Q.  B.  580, 
588. 

It  has  been  held,  in  accordance  with  the  principles  above 
stated,  that  where  a  horse  is  bought  under  the  belief  that  he 
is  sound,  and  both  vendor  and  vendee  honestly  believe  him  to 
be  sound,  the  purchaser  must  stand  by  his  bargain,  and  pay 
the  full  price,  unless  there  was  a  warranty. 

It  seems  to  me,  however,  in  the  case  made  by  this  record, 
that  the  mistake  or  misapprehension  of  the  parties  went  to  the 
whole  substance  of  the  agreement.  If  the  cow  was  a  breeder, 
she  was  worth  at  least  $750;  if  barren,  she  was  worth  not 
over  $80.  The  parties  would  not  have  made  the  contract  of 
sale  except  upon  the  understanding  and  belief  that  she  was 
incapable  of  breeding,  and  of  no  use  as  a  cow.  It  is  true,  she 
is  now  the  identical  animal  that  they  thought  her  to  be  when 
the  contract  was  made;  there  is  no  mistake  as  to  the  identity 
of  the  creature.  Yet  the  mistake  was  not  of  the  mere  quality 
of  the  animal,  but  went  to  the  very  nature  of  the  thing.  A 
barren  cow  is  substantially  a  different  creature  than  a  breed- 
ing one.  There  is  as  much  difference  between  them  for  all 
purposes  of  use  as  there  is  between  an  ox  and  a  cow  that  is 
capable  of  breeding  and  giving  milk.  If  the  mutual  mistake 
had  simply  related  to  the  fact  whether  she  was  with  calf  or 
not  for  one  season,  then  it  might  have  been  a  good  sale;  but 
the  mistake  affected  the  character  of  the  animal  for  all  time, 
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and  for  her  present  and  ultimate  use.  She  was  not,  in  fact, 
the  animal,  or  the  kind  of  animal,  the  defendants  intended  to 
sell  or  the  plaintiff  to  buy.  She  was  not  a  barren  cow;  and 
if  this  fact  had  been  known,  there  would  have  been  no  con- 
tract. The  mistake  affected  the  substance  of  the  whole  con- 
sideration; and  it  must  be  considered  that  there  was  no 
contract  to  sell,  or  sale  of,  the  cow  as  she  actually  was.  The 
thing  sold  and  bought  had,  in  fact,  no  existence.  She  was 
sold  as  a  beef  creature  would  be  sold;  she  is,  in  fact,  a  breed- 
ing cow,  and  a  valuable  one. 

The  court  should  have  instructed  the  jury  that  if  they  found 
that  the  cow  was  sold,  or  contracted  to  be  sold,  upon  the  un- 
derstanding of  both  parties  that  she  was  barren,  and  useless 
for  the  purpose  of  breeding,  and  that,  in  fact,  she  was  not 
barren,  but  capable  of  breeding,  then  the  defendants  had  a 
right  to  rescind,  and  to  refuse  to  deliver,  and  the  verdict 
should  be  in  their  favor. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  granted,  with  costs  of  this  court  to  defendants. 


Sherwood,  J.,  delivered  a  dissenting  opinion.  He  agreed  with  Morse,  J., 
that  the  contracb  made  was  not  within  the  statute  of  frauds,  and  that  pay- 
ment for  the  cow  was  not  a  condition  precedent  to  the  passing  of  the  title 
from  the  defendants  to  the  plaintiff,  and  further,  that  the  plaintiff  was  enti- 
tled to  a  delivery  of  the  cow  to  him  when  the  suit  was  brought,  unless  there 
was  a  mistake  made  which  would  invalidate  the  contract,  and  he  could  find 
no  such  mistake.  There  was  no  pretense  that  there  was  any  fraud  or  con- 
cealment in  the  case.  He  maintained  that  the  record  showed  that  the 
plaintilf,  although  he  believed  at  the  time  when  the  contract  was  made  that 
the  cow  was  farrow,  still  thought  that  she  could  be  made  to  breed.  There 
was,  he  said,  no  pretense  that  the  plaintiff  bought  the  cow  for  beef,  and  there 
was  nothing  in  the  record  indicating  that  he  would  have  bought  her  at  all 
only  that  he  thought  she  might  be  made  to  breed.  He  knew  of  no  law  to 
justify  the  holding  that  because  it  turned  cut  that  the  plaintiff  was  more  cor- 
rect in  his  judgment  as  to  one  quality  of  the  cow  than  the  defendants,  and  a 
quality,  too,  which  could  not  by  any  possibility  be  positively  known  at  the 
time  to  either  party  to  exist,  the  contract  might  be  annulled  by  the  defend- 
ants at  their  pleasure.  He  thought  the  circuit  judge  was  right  in  his  con- 
struction of  the  contract.  There  was  no  warranty  in  the  case  of  the  quality 
of  the  animal.  When  a  mistaken  fact  is  relied  upon  as  ground  for  rescind- 
ing, such  fact  must  not  only  exist  at  the  time  the  contract  is  made,  but  must 
have  been  known  to  one  or  both  of  the  parties.  Where  there  is  no  warranty, 
there  can  be  no  mistake  of  fact  when  no  such  fact  exists,  or  if  in  existence, 
neither  party  knew  of  it,  or  could  know  of  it;  and  that  was  precisely  this 
case.  Neither  party  knew  the  actual  quality  and  condition  of  this  cow  at 
the  time  of  the  sale.  The  defendants  sold  her  for  what  they  believed  her  to 
be,  and  the  plaintiff  bought  her  as  he  believed  she  was,  after  the  statements 
made  by  the  defendants.  No  conditions  whatever  were  attached  to  the 
terms  of   sale  by  either  party.     It  was  as  absolute  as  it  could  well  be  made, 
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and  he  knew  of  no  precedent  as  authority  by  which  the  court  could  alter  the 
contract  thus  made,  and  interpolate  into  it  a  condition  by  which,  if  the  de- 
fendants should  be  mistaken  in  their  belief  that  the  cow  was  barren,  she 
should  be  returned  to  them,  and  their  contract  should  be  annulled.  It  is  the 
duty  of  courts  to  enforce  contracts  legally  made,  not  to  destroy  them.  There 
wa3,  he  said,  no  mistake  of  any  such  material  fact  by  either  of  the  parties  in 
the  ease  as  would  license  the  vendors  to  rescind.  There  was  no  difference 
between  the  parties,  nor  misapprehension  as  to  the  substance  of  the  thing- 
bargained  for,  which  was  a  cow  supposed  to  be  barren  by  one  party,  and  be- 
lieved not  to  be  by  the  other.  As. to  the  quality  of  the  animal  subsequently 
developed,  both  parties  were  equally  ignorant,  and  as  to  this  each  party  took 
his  chances.  He  agreed  with  the  majority  of  the  court  that  thp  right  to  re- 
scind occurs  whenever  the  thing  actually  delivered  or  received  is  different  in 
substance  from  the  thing  bargained  for  and  intended  to  be  sold;  but  if  it  be 
only  a  difference  in  some  quality  or  accident,  even  though  the  misapprehen- 
sion may  have  been  the  actuating  motive  of  the  parties  in  making  the  eon- 
tract,  yet  it  will  remain  binding.  In  this  case  the  cow  sold  was  the  one 
delivered.  What  might  or  might  not  happen  to  her  after  the  sale  formed  no 
element  in  the  contract.  He  claimed  that  Kennedy  v.  Panama  etc.  Mail  Co., 
L.  R.  2  Q.  B.  58S,  clearly  sustained  his  views,  and  referred  to  Smith  v.  Hughes, 
I,.  R.  6  Q.  B.  597,  and  Carter  v.  Crick,  4  Hurl.  &  N.  416.  Whatever  mistake 
there  was  in  this  case  was  upon  the  part  of  the  defendants,  and  while  acting 
upon  their  own  judgment.  But  it  is  elementary  law  that  the  mistaken  party, 
acting  entirely  upon  his  own  judgment,  without  any  common  understanding 
with  the  other  party  in  the  premises  as  to  the  quality  of  an  animal,  is  rem- 
ediless if  he  is  injured  through  his  own  mistake:  Leake  on  Contracts,  338; 
Torrance  v.  Bolton.  L.  R.  8  Ch.  App.  118;  Smith  v.  Hughes,  L.  R.  6  Q.  B. 
597.  He  analyzed  the  following  cases  cited  in  the  majority  opinion,  viz.: 
Gibson  v.  Petkie,  37  Mich.  380;  Hutchmacker  v.  Harris's  Adnirs,  38  Pa.  St. 
491;  80  Am.  Dec.  502;  Cutis  v.  Guild,  57  N.  Y.  229;  Byers  v.  Chapin,  28  Ohio 
St.  300;  Gardner  v.  Lane,  9  Allen,  492;  85  Am.  Dec.  779;  Allen  v.  Hammond, 
11  Pet.  03;  and  Harvey  v.  Harris,  112  Mass.  32;  but  said  he  failed  to  dis- 
cover any  similarity  between  them  and  the  present  case;  nor  had  he  been 
able  to  find  any  adjudicated  case  going  to  the  extent,  either  in  law  or  equity, 
that  had  been  held  in  this  case.  He  understood  the  law  to  be  well  settled 
that  there  is  no  breach  of  any  implied  confidence  that  one  party  will  not 
profit  by  his  superior  knowledge  as  to  facts  and  circumstances  equally  within 
the  knowledge  of  both,  because  neither  party  reposes  in  any  such  confidence 
unless  it  be  specially  tendered  or  required,  and  that  a  general  sale  does  not 
imply  warranty  of  any  quality  or  the  absence  of  any;  and  if  the  seller  repre- 
sents to  the  buyer  what  he  himself  believes  as  to  the  qualities  of  an  animal, 
and  the  purchaser  buys  relying  upon  his  own  judgment  as  to  such  qualities, 
there  is  no  warranty  in  the  case,  and  neither  has  a  cause  of  action  against 
the  other  if  he  finds  himself  to  have  been  mistaken  in  judgment.  He  thought 
the  principles  adopted  in  Williams  v.  Spun;  24  Mich.  335,  completely  covered 
this  case,  and  ought  to  have  been  allowed  to  control  in  its  decision.  He 
also  cited  Siory  on  Sales,  sees.  174,  175,  and  3S2,  and  Benjamin  on  Sales, 
sec.  430. 

Contract  —  Mistake.  — A  mistake  as  to  the  existence  or  identity  of  the 
subject-matter  of  a  contract  is  fatal  to  the  contract  itself,  because  of  the  want 
of  the  mutual  assent  necessary  to  its  creation;  but  the  mistake  must  be  one 
affecting  the  existence  or  identity  of  the  thing  sold:  Hec/U  v.  Batcheller, 
147  Mass.  335;  9  Am.  St.  Rep.  70S,  and  note  712. 
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ACTIONABLE  NEGLIGENCE  EXISTS  FROM  OMISSION  TO  PERFORM  DUTY  OF  OB- 
SERVING Due  Care,  according  to  the  circumstances,  to  prevent  injury 
to  the  person  or  property  of  one  who  has  the  right  to  expect  the  duty 
will  be  performed.  But  the  owner  of  a  vessel  laid  up  for  the  winter  i» 
not  guilty  of  such  negligence  in  leaving  the  hatchways  open  and  unpro- 
tected; and  persons  walking  on  the  decks,  under  such  circumstances,  are 
chargeable  with  notice  of  the  probable  presence  of  such  open  hatchways. 

Failure  of  Ship-keeper  to  Warn  Person  of  Open  Hatchway,  if  Neg- 
ligence, cannot  be  Imputed  to  the  owner  of  the  vessel,  where  the  ship- 
keeper  invites  the  person  on  board,  contrary  to  the  orders  of  the  owner. 

Mate  of  Vessel  Injured  through  Negligence  of  Master  cannot  Re- 
cover in  an  action  against  the  owner.  The  negligence  is  that  of  a  fel- 
low-servant. 

Rule  Requiring  Occupier  of  Premises,  as  to  Persons  thereon  by  his 
Invitation,  express  or  implied,  to  keep  them  free  from  danger,  or  to 
warn  of  danger  known  to  him  and  unknown  to  the  visitor,  has  no  appli- 
cation to  a  case  where  a  person  who,  from  his  experience  through  many 
years  in  a  sailing-vessel,  knows  that  it  is  customary  to  leave  the  hatch- 
ways of  vessels  open  while  lying  in  port,  and  that  they  are  sources  of 
danger  which  he  must  avoid  at  his  peril. 

Case.     The  opinion  states  the  facts. 

George  S.  Hosmer,  for  the  appellant. 

W.  L.  Carpenter  and  R.  E.  Frazer,  for  the  plaintiff. 

Champlin,  J.  This  is  an  action  brought  by  the  plaintiff 
to  recover  damages  arising  from  alleged  negligence  of  the 
defendant  as  owner  of  the  steam-vessel  called  the  Don  M. 
Dickinson. 

He  alleges  in  his  declaration  that  this  vessel  was  constructed 
with  a  main  or  lower  deck,  and  an  upper  deck,  through  which, 
at  occasional  intervals,  holes  were  cut  for  the  purpose  of  load- 
ing and  unloading  freight,  called  hatchways;  that  the  main 
deck,  on  the  eleventh  day  of  March,  1886,  was  entirely  closed 
in,  by  the  covering  being  placed  over  the  gangways,  and  over 
the  hatchways  on  the  upper  deck,  and  the  hatchway  in  the 
forepart  of  the  main  deck  was  negligently  left  uncovered  and 
open;  that  on  the  day  aforesaid  plaintiff  contracted  with  Wil- 
liam J.  Crosby,  the  master  and  keeper  of  said  barge,  and  a 
duly  authorized  servant  of  said  defendant,  to  work  on  said 
boat  as  a  mate  thereon  through  the  season  of  navigation  next 
ensuing,  which  would  commence  some  time  after  the  first  day 
of  April.  1886;  that  after  the  aforesaid  engagement  was  made, 
the  plaintiff  then,  at  the  invitation  of  Crosby,  went  on  board 
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the  said  barge  to  inspect  the  same;  that  he  got  on  board  oi 
said  boat  on  its  upper  deck  at  a  point  near  the  forepart  of  the 
same,  and  walked  lengthwise  on  said  deck  to  the  afterpart  of 
the  boat,  and  there  descended  a  ladder  to  the  main  deck,  on 
reaching  which,  owing  to  the  facts  above  set  forth,  he  found 
himself  in  total  darkness;  and  not  knowing  the  whereabouts 
of  said  Crosby,  who  had  preceded  him,  he  shouted,  and  said 
Crosby,  who  in  the  mean  time  had  reached  the  forepart  of  the 
main  deck  of  said  boat,  answered,  and  negligently  told  said 
plaintiff  to  come  forward,  and  negligently  omitted  to  warn 
said  plaintiff  that  said  hatchway  was  uncovered;  that  plaintiff 
thereupon  proceeded  along  towards  the  forepart  of  said  boat, 
not  knowing  that  said  hatchway  was  uncovered,  and  not 
knowing  the  location  of  said  hatchway,  and  owing  to  the 
darkness,  being  unable  to  discover  the  same;  and  while  so 
proceeding,  in  consequence  of  the  negligence  of  the  servant  of 
the  above-named  defendant  above  set  forth,  and  in  the  exer- 
cise of  due  care  on  his  part,  said  plaintiff  fell  through  said 
uncovered  hatchway,  through  said  main  deck,  into  the  hold 
of  said  barge,  about  ten  feet  below.  The  declaration  then  sets 
forth  the  injury  received  in  consequence  thereof. 

A  second  count  of  the  declaration  alleges  the  negligence  of 
the  defendant  to  consist  in  leaving  the  hatchway  uncovered, 
and  that  he  was  upon  said  boat  by  invitation  of  the  keeper  of 
said  boat,  a  duly  authorized  servant  of  the  defendant,  and 
that  the  servant  negligently  invited  him  to  come  forward,  and 
negligently  omitted  to  inform  him  of  the  whereabouts  and  con- 
dition of  said  open  hatchway. 

All  of  the  testimony  given  upon  the  trial  is  returned  in  the 
bill  of  exceptions,  from  which  it  appears  that  the  plaintiff  had 
been  sailing  for  twelve  to  fourteen  years,  and  was  familiar 
with  the  boats  as  they  are  laid  up;  that  the  steam-barge  Don 
M.  Dickinson  was  what  is  known  as  an  iron  boat,  and  had 
been  built  as  a  blockade  runner;  that  this  boat,  and  a  steam- 
tug  called  the  Justice  Field,  had  been  in  use  by  defendant 
during  the  season  of  1885,  and  at  the  latter  part  of  the  season 
were  laid  up  in  winter  quarters  in  a  slip  at  the  foot  of  Adair 
Street,  in  the  city  of  Detroit. 

William  J.  Crosby  had  been  employed  as  master  of  the  Don 
M.  Dickinson  during  the  season  of  1885;  and  when  she  was 
laid  up  in  the  fall,  his  duties  as  such  master  ceased,  and  he 
was  employed  as  ship-keeper  of  the  vessels.  His  duty  as 
ship-keeper  was  to  keep  all  people  off  of  the  vessels,  and  to 
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Bee  that  they  were  aired,  and  to  keep  the  show  shoveled  off, 
and  in  case  they  commenced  to  leak,  to  pump  them  out. 

It  also  appears  that  it  is  a  universal  custom  when  vessels 
are  in  port,  and  especially  when  laid  up  for  the  winter,  to  ven- 
tilate them  for  the  purpose  of  stopping  decay  in  them,  and  in 
the  case  of  iron  vessels,  to  protect  them  from  rusting.  This 
is  done  by  removing  the  hatches,  to  allow  the  air  to  circulate 
through  the  hold.  The  hatches  of  the  main  deck  of  the 
double-decked  vessels  are  always  kept  off  on  bright  days,  or 
on  good  windy  days,  and  upper  hatches  are  also  taken  off,  so 
that  the  circulation  of  air  will  be  complete.  If  it  be  stormy, 
the  top  hatches  are  closed,  leaving  the  lower  ones  open. 

It  is  the  ship-keeper's  duty  to  attend  to  the  proper  ventila- 
tion of  the  vessel,  and  as  such  ship-keeper,  Captain  Crosby 
received  positive  instructions  from  the  manager  of  the  defend- 
ant company  to  allow  no  persons  on  board  these  vessels  with- 
out a  written  order  from  him  or  the  president. 

The  Don  M.  Dickinson  has  three  hatchways,  —  forward, 
midship,  and  aft;  and  they  have  the  ordinary  coamings  of  a 
vessel  of  her  capacity,  being  about  ten  inches  in  height.  On 
the  day  in  question  the  forward  hatch  had  been  left  off  for  the 
purpose  of  ventilation. 

It  is  claimed  by  the  plaintiff,  and  his  testimony  tended  to 
prove,  that  at  the  close  of  navigation  in  the  fall  of  1885, 
Captain  Crosby  was  promised  by  the  defendant  to  be  retained 
in  its  employment  as  captain  during  the  season  of  1886  on 
board  the  Don  M.  Dickinson  in  case  she  was  put  in  commis- 
sion. 

It  is  also  claimed,  and  the  testimony  tended  to  show,  that 
it  was  the  custom  for  captains  of  such  vessels  to  engage  the 
mate,  and  that  on  the  eleventh  day  of  March  aforesaid,  Cap- 
tain Crosby  engaged  the  plaintiff  to  sail  with  him  as  mate  on 
the  Don  M.  Dickinson  the  coining  season;  that  the  engage- 
ment was  made  at  some  place  on  Jefferson  Avenue,  and  at 
that  time  plaintiff  had  never  looked  over  the  boat;  that  he 
went  down  to  the  boat  with  Captain  Crosby  for  the  purpose  of 
looking  it  over;  that  on  Adair  Street  they  were  met  by  two 
men  that  were  buying  junk,  who  asked  Captain  Crosby  if  he 
had  any  junk  to  sell.  He  told  them  to  come  down,  and  he 
would  see  if  he  had.  They  proceeded  to  the  slip,  when  Mr. 
Crosby  requested  plaintiff  to  wait,  and  see  which  way  a  man 
turned  who  was  in  a  buggy,  and  then  come  forward.  The 
others  went  aboard,  to  do  which  it  was  necessary  to  ascend  by 
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a  ladder  near  the  forepart  of  the  ship  to  the  upper  deck,  and 
there  pass  aft,  and  descend  to  the  main  deck  through  the 
scuttle.  Plaintiff*  waited  a  minute,  and  then  went  upon  the 
upper  deck,  and  down  through  the  scuttle.  On  reaching 
the  main  deck,  he  found  it  was  all  dark.  The  others  had 
gone  forward.  He  hallooed,  and  asked  them  where  they 
were,  and  Captain  Crosby  told  him  to  come  up  forward.  Ho 
walked  forward,  and  walked  into  the  open  hatchway. 

The  plantiff  testified  that, — 

"  There  was  a  coaming  on  the  hatch  that  I  fell  in.  I  walked 
right  over  it.  Of  course,  it  was  in  the  dark.  I  could  not  see. 
I  should  judge  the  coaming  was  ten  inches  or  a  foot.  I  never 
measured  it;  but  I  know  about  what  they  are 

"Had  been  mate,  and  had  sailed  on  the  lake  for  some 
time,  and  was  familiar  with  the  boats,  and  the  method  of  lay- 
ing them  out 

"The  ship  was  not  in  commission.  It  was  lying  there,  and 
had  been  all  winter,  I  suppose.  That  was  the  first  I  saw  of 
her  that  day.  I  have  been  sailing  for  twelve  or  fourteen 
years,    and   am    familiar    with    the    boats    as    they    are   laid 

up 

"When  we  ship  on  a  boat,  we  generally  look  around  to  see 
how  the  boat  looks.  She  was  not  fitted  up  then,  but  just  as 
she  went  into  winter  quarters,  and  required  considerable  fit- 
ting up  before  she  would  go  in  commission;  but  I  generally 
looked  around  the  boat  when  I  shipped  on  her,  —  when  the 
captain  asked  me  to  go  down  to  take  a  look  at  her;  I  would 
not  have  gone  if  I  had  not  been  asked  to 

"The  Don  M.  Dickinson  is  what  is  called  a  double-decker, — ■ 
with  an  upper  and  a  lower  deck.  I  was  familiar  with  double- 
deckers.  I  worked  on  them;  but  of  course  I  never  went  in 
there  when  they  were  shut  up  like  this,  and  I  did  not  know 
but  what  those  hatches  were  on.  I  thought  I  could  walk 
through  there,  and  walk  over  the  hatches.  I  did  n't  know  the 
hatches  were  off.  It  was  dark.  I  could  not  tell  exactly  where 
the  hatches  were.  I  could  tell  pretty  near.  Of  course,  I 
walked  right  over  the  edge  of  the  coamings,  and  the  hatches 
were  off.  The  hatches  go  right  on  each  side  of  the  passage- 
way, nearly  on  both  sides,  most.  I  was  walking  through  the 
passage,  and  walked  into  the  hold.  That  passage  is  probably 
fifteen  feet  wide.  There  were  four  hatches.  This  was  the 
forward  hatch  on  the  starboard  side.  I  did  not  see  whether 
the  other  hatches  were  covered 
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"The  way  I  walked  was  the  usual  way  in  walking  between 
those  decks.  The  middle  hatch  is  in  the  center  of  the  boat, 
and  takes  up  two  thirds  of  the  main  deck. 

"And  you  know  the  usual  way  of  traveling  along  the  side 
of  a  propeller  is  to  go  by  the  side  of  the  hatch,  —  that  the  hatch 
is  always  in  the  center  of  the  boat? 

"A.  Certainly;  I  know  that  the  side  of  the  hatch  —  there  is 
not  much  room  in  the  center  —  there  is  not  much  room  in  be- 
tween decks;  and  the  manner  of  walking,  —  you  are  just  as 
liable  to  walk  in  the  hatch  as  you  are  going  in  the  center. 
Along  each  side  of  the  hatches  fore  and  aft  there  is  a  stan- 
chion to  support  the  upper  deck.  There  is  none  forward  ship. 
I  fell  in  the  forward  hatch,  starboard  side." 

The  plaintiff's  right  to  recover  damages  is  based  upon  the 
negligence  of  the  defendant. 

Actionable  negligence  exists  from  an  omission  to  perform 
the  duty  of  observing  due  care,  according  to  the  circumstances, 
to  prevent  injury  to  the  person  or  property  of  one  who  has  the 
right  to  expect  the  duty  will  be  performed. 

It  is  clear  to  me  that  no  negligence  can  be  imputed  to  the 
defendant  in  leaving  the  hatch  off  from  the  hatchway  of  the 
vessel  through  which  plaintiff  fell.  The  act  in  itself  involved 
no  breach  of  duty.  These  hatchways  are  intended  to  be  left 
open  a  large  portion  of  the  time  when  vessels  are  in  port,  and 
especially  when  they  are  laid  up  for  the  winter.  At  such  sea- 
sons of  the  year  the  owner  has  the  right  to  leave  the  hatchway 
open  and  unprotected,  except  by  the  usual  coamings,  and  all 
persons  walking  upon  the  decks  of  such  vessels  are  chargeable 
with  notice  of  the  probable  presence  of  open  hatchways  on  the 
deck.  It  would  be  preposterous  to  hold  that  the  owner  who 
places  his  vessel  in  charge  of  a  ship-keeper  during  the  time 
she  is  out  of  commission,  and  lying  in  winter  quarters,  is 
charged  with  the  duty  of  building  a  railing  around  the  open 
hatchways,  or  with  maintaining  a  light  to  indicate  danger,  for 
the  purpose  of  protecting  persons  from  injury  by  falling  into 
them. 

It  is  true,  the  plaintiff  testified  that  it  was  the  custom  to 
leave  the  hatches  off  for  the  purpose  of  ventilation;  but  he 
says  that  they  put  a  railing  around  them  so  as  not  to  make  a 
trap  for  a  man  to  fall  into.  I  am  satisfied  that  this  testimony 
was  intended  more  as  an  excuse  for  his  own  carelessness  than 
to  establish  the  fact  that  it  was  usual  to  protect  the  open 
hatchways  by  a  railing.     On  cross-examination,  he  was  un- 

Am.  St.  Rep..  Vol.  XL  —  35 
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able  to  tell  exactly  when  he  saw  a  hatchway  protected  by 
such  railing.  He  says  it  was  a  passenger-boat,  in  the  spring 
of  the  year,  when  they  were  getting  her  ready  for  navigation, 
and  not  in  the  winter-time,  when  she  was  laid  up.  This  was 
the  only  instance  he  ever  knew  of  where  such  protection  was 
provided.  I  do  not  think  it  establishes  the  duty  contrary  to 
what  is  known  and  recognized  as  the  established  custom: 
Dwyer  v.  National  Steamship  Co.,  4  Fed.  Rep.  493. 

In  the  case  cited,  the  court  said:  "Such  a  duty  would  be 
burdensome  in  the  extreme,  and  is  not  required  by  the  law. 
The  requirement  would  be  unreasonable,  has  never  been  ob- 
served in  practice,  nor,  so  far  as  I  know,  declared  in  any  ad- 
judicated case." 

That  was  a  case  of  a  vessel  lying  in  port  being  laden  for  a 
voyage,  and  the  injury  occurred  by  falling  through  a  hatch- 
way that  was  defectively  covered.  If  a  ship-owner  owes  no 
duty  to  a  party  injured  under  such  circumstances,  how  much 
less  does  he  owe  a  duty  to  keep  the  hatchways  covered  and 
safe  when  the  vessel  is  laid  up  in  the  winter  season,  when 
navigation  is  suspended,  when  no  one  has  business  upon  her, 
and  when  she  is  placed  in  charge  of  a  ship-keeper,  whose  duty 
is  to  keep  the  hatchways  open  for  ventilation,  and  to  keep  all 
persons  off  the  boat  without  they  have  written  permission  to 
go  on  board  from  the  manager  or  owner. 

Equally  untenable  is  plaintiff's  claim  that  he  was  invited 
on  board,  and  was  injured  by  the  negligence  of  the  ship-keeper 
in  telling  him  to  come  forward  without  informing  him  that  the 
hatchway  was  open.  The  ship-keeper  was  not  authorized  to 
invite  him  on  board,  and  he  did  not  represent  the  owner  in 
calling  to  him  to  come  forward;  and  the  negligence  of  the 
ship-keeper  to  inform  plaintiff  of  the  open  hatchway,  if  it  was 
negligence,  cannot  be  imputed  to  the  owner.  The  ship-keeper 
was  not  acting  in  the  line  of  his  duty,  but  in  violation  of  his 
positive  orders.  It  was  shown  upon  the  trial  that  he  had  no 
authority  to  invite  the  junk-dealers  on  board,  or  to  sell  the 
junk  on  such  vessel.  But  it  is  urged  that  the  ship-keeper,  who 
had  been  retained  as  captain  of  the  vessel  when  she  should  go 
into  commission  the  next  season,  if  she  was  put  into  commis- 
sion, had  the  authority  to  engage  his  mate,  and  had  actually 
engaged  plaintiff  to  act  as  such  mate  on  the  very  day  of  the 
accident,  and  previous  thereto,  and  that  he  was  acting  under 
this  engagement,  and  induced  thereby  when  he  went  on  board, 
as  he  says,  to  inspect   her.     How  such   inspection  was  neces- 
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eary  at  this  time  before  he  knew  whether  the  boat  would  be 
put  in  commission  or  not  does  not  plainly  appear.  He  testi- 
fies, and  so  does  Captain  Crosby,  that  at  that  time  he  had 
been  retained  as  mate  at  sixty-five  dollars  a  month;  the  bar- 
gain was  completed;  and  his  theory  is,  that  he  was  at  that 
time  the  mate,  and  had  the  right  to  go  on  board  to  inspect  her. 
If  this  theory  be  true,  his  injury  was  caused  through  the  neg- 
ligence of  a  fellow-servant,  and  this  would  preclude  his  re- 
covery. 

Whether  he  was  rightfully  on  or  not,  his  own  negligence  con- 
tributed to  the  injury.  He  was  an  experienced  sailor.  He 
was  familiar  with  the  doubled-decked  vessels.  He  knew  they 
had  the  hatchways,  and  he  knew  they  were  liable  to  be  open 
when  the  vessel  was  in  port.  He  knew  that  the  deck  of  this 
vessel  was  not  a  highway,  and  was  a  place  where  open  hatch- 
ways must  be  maintained,  and  therefore  to  be  expected  and 
avoided:  Dwyer  v.  National  Steamship  Co.,  4  Fed.  Rep.  493; 
The  Helios,  12  Id.  732;  The  Victoria,  13  Id.  43;  The  Carl,  18 
Id.  655;   The  Germania,  9  Ben.  356. 

With  all  this  knowledge  and  experience  on  the  part  of  the 
plaintiff,  he  walks  carelessly  forward  in  the  dark,  and  says 
that,  instead  of  expecting  the  hatchways  open,  and  exercising 
care  to  avoid  them,  he  expected  them  to  be  closed,  and  that 
he  could  walk  across  them.  This,  under  the  circumstances, 
was  inexcusable  negligence  on  his  part,  and  a  disregard  of  all 
that  his  knowledge  and  experience  had  or  should  have  taught 
him:   The  Gladiolus,  21  Fed.  Rep.  417;   The  Carl,  18  Id.  655. 

We  are  cited  to  the  case  of  The  Guillermo,  26  Fed.  Rep.  921, 
as  being  in  point  for  the  plaintiff.  That  was  a  case  of  an  in- 
jury to  a  roundsman  whose  duty  it  was  to  see  that  the  night- 
inspectors  on  board  ship  were  at  their  posts.  On  visiting  the 
vessel  during  the  evening,  the  night-inspector  not  answering 
to  his  call,  he  went  on  board  to  find  him.  On  passing  along 
a  covered  passage-way  which  was  quite  dark,  he  stumbled 
upon  the  coamings  of  an  open  hatch  leading  to  the  coal- 
bunkers,  and  received  the  injuries  complained  of.  The  court 
said:  "The  libelant  went  upon  the  ship  lawfully,  and  in  dis- 
charge of  his  duties.  The  open  hatch  was  not  in  the  situation 
of  the  ordinary  open  hatches  for  a  discharge  of  cargo,  and 
such  as  may  be  expected  to  remain  open  in  port,  and  which 
persons  going  upon  the  ship  must  avoid  at  their  peril.  This 
hatch  was  in  a  comparatively  narrow  passage-way  along  the 
Bide  of  the  ship.     To  leave  it  open  in  a  covered  passage-way 
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which  was  perfectly  dark,  I  must  hold  negligence  in  respect  to 
the  libelant,  whose  duties  called  him  there." 

The  distinction  between  this  case  and  the  one  before  us  is 
plain.  The  hatchway  through  which  plaintiff  fell  was  the 
ordinary  one  used  for  loading  and  unloading  vessels,  and  was 
in  the  ordinary  place,  and  was  such  as  might  "  be  expected 
to  be  open  in  port,  and  which  persons  going  upon  the  ship 
must  avoid  at  their  peril." 

The  opinion  serves  to  emphasize  the  carelessness  of  the 
plaintiff,  when  viewed  in  the  light  of  his  familiarity  of  such 
vessels,  and  the  custom  necessarily  observed  in  ventilating 
them. 

The  cases  and  principles  advanced  by  plaintiff  to  support 
the  judgment  recovered  by  him  are  familiar,  but  do  not  apply 
to  the  facts  and  circumstances  of  this  case. 

The  occupier  of  premises,  no  doubt,  is  bound,  as  to  persons 
thereon  by  his  express  or  implied  invitation,  to  keep  the  prem- 
ises free  from  or  give  a  warning  of  danger  known  to  him  and 
unknown  to  the  visitor.  But  this  rule  has  no  application  to  a 
case  where  a  person  who,  from  his  experience  through  many 
years  in  sailing  a  vessel,  knows  that  it  is  customary  to  leave 
the  hatchways  of  vessels  open  while  lying  in  port,  and  whom 
observation  teaches  that  they  are  liable  to  be  open,  rather  than 
closed,  and  are  sources  of  danger  which  he  must  avoid  at  his 
peril. 

Likewise  inapplicable  are  those  cases  where  the  injury  was 
occasioned  by  defective  or  unsafe  construction  of  the  premises, 
or  by  careless  erections  thereon.  No  person  is  bound  to  expect 
that  there  is  danger  to  be  avoided  in  such  cases,  and  they  have 
a  right  to  rely  upon  the  apparent  security  and  safety  of  the 
premises,  where  there  is  nothing  in  the  locality  or  surround- 
ings to  lead  them  to  expect  peril. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 


Negligence,  Definition  of.  —  Negligence  is  a  relative  term,  and  implies 
the  non-observance  of  or  omission  to  perform  a  duty  which  is  prescribed  by 
law,  or  it  arises  from  the  situation  of  the  parties  and  the  circumstances  sur- 
rounding the  transaction:  Kelly  v.  Michigan  C.  R.  R.  Co.,  65  Mich.  186;  8 
Am.  St.  Rep.  876;  Morris  v.  Brown,  111  N.  Y.  318;  7  Am.  St.  Rep.  751,  and 
note  759;  Hays  v.  Gainesville.  St.  R'y  Co.,  70  Tex.  602;  8  Am.  St.  Rep.  624; 
Arnold  v.  Pennsylvania  R.  R.  Co.,  115  Pa.  St.  185;  2  Am.  St.  Rep.  542. 

Master  and  Servant.  —  Master  is  not  ordinarily  responsible  for  the  neg- 
ligence of  his  servant  causing  an  injury  to  a  fellow-servant:  Peterson  v.  Chi- 
cago etc  R'y  Co.,  67  Mich.  102;  post,  p.  5G4,  and  note;  Anderson  v.  Bennett, 
16  Or.  515;  8  Am.  St.  Rep.  311,  and  note  328;  McMaster  v.  Illinois  Central 
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R.  R.  Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653;  Theleman  v.  MotlUr,  73  Iowa, 
108;  5  Am.  St.  Rep.  663,  and  note  664. 

Master  and  Servant  —  Violation  or  Master's  Orders.  — A  master  is 
not  answerable  for  the  act  or  neglect  of  his  servant,  when  doing  something 
which  the  master  has  not  ordered  done;  and  especially  is  this  true  when  the 
master  has  positively  forbidden  his  servant  to  do  such  act:  Morris  v.  Brown, 
111  N.  Y.  318;  7  Am.  St.  Rep.  751;  Peterson  v.  Chicago  etc.  Ry  Co.,  67  Mich. 
102;  post,  p.  564,  and  note. 

Negligence  on  Part  of  the  Owner  of  Premises  who  permits  such 
premises  to  remain  in  a  dangerous  condition:  See  Armstrong  v.  Medbury,  67 
Mich.  250;  post,  p.  585,  and  note. 


Brown  v.  Brabb. 

[67  Michigan,  17.] 

Assignment  for  Benefit  of  Creditors. — The  assignee  of  an  insolvent 
debtor,  in  the  absence  of  fraud  in  fact  and  of  statute  regulations,  takes 
only  the  debtor's  rights;  and  consequently  he  is  affected  with  claims, 
liens,  and  equities  enforceable  as  against  the  debtor. 

An  Assignee  for  the  Benefit  of  Creditors  is  not  a  purchaser  in  good 
faith.  The  Michigan  statute  relative  to  common-law  assignments  does 
not  place  the  assignee  upon  any  better  footing  than  the  creditors  he 
represents. 

Assignment  for  Benefit  of  Creditors.  —  Unrecorded  Chattel  Mort- 
gage made  bona  fide  between  the  parties  is  valid  as  against  the  assignee 
for  the  benefit  of  creditors  of  the  mortgagor,  when  they  became  creditors 
before  the  date  of  such  mortgage,  and  have  not  been  led  to  do  or  not  to 
do  anyUjujg  upon  the  strength  of  non-compliance  with  the  statute  re- 
garding^me  recording  of  such  mortgages. 

Chattel  Mortgages  —  Recording.  —  The  statutory  provision  for  record- 
ing chattel  mortgages  is  designed  to  take  the  place  of  delivery  of  the' 
property;  the  object  being  to  protect  persons  dealing  upon  credit  with 
one  who  is  in  possession  of  personal  property  as  the  ostensible  owner 
upon  the  faith  of  such  ownership,  from  secret  conveyances,  by  which 
he  can  obtain  fictitious  credit  to  which  he  would  not  be  entitled  if  the 
true  situation  were  known;  but  until  such  secret  conveyance  is  given, 
the  law  has  no  force,  and  therefore  does  not  operate  upon  a  creditor 
who  became  such  before  the  conveyance  was  executed. 

M.  II.  Stanford,  for  the  complainant. 

Dwight  N.  Loivell,  for  the  defendant. 

Champlin,  J.  Complainant  filed  a  bill  in  the  Midland 
circuit,  setting  forth  that  January  14,  1884,  John  J.  Ryan  and 
Ethelbert  J.  Brewster,  of  Midland  City,  were  doing  business 
as  John  J.  Ryan  &  Co.,  and  on  that  date  they  made  an  as- 
signment to  complainant  for  the  benefit  of  their  creditors  of 
all  their  property  and  rights  not  exempt  from  execution,  with- 
out preference,  who  accepted  the  trust,  and  qualified  as  such 
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assignee,  and  proceeded  to  carry  out  the  trust  as  such  assignee; 
that  on  January  4th,  without  his  knowledge,  or  the  knowl- 
edge or  consent  of  Brewster,  Ryan,  in  the  firm  name,  gave  a 
chattel  mortgage  to  defendant,  Brabb,  for  $1,928.67,  covering 
twenty  buggies,  and  with  the  usual  conditions;  that  the  mort- 
gage was  given  to  take  up  certain  notes  previously  given,  and 
that  they  never  were  given  up;  that  the  mortgaged  property 
was  left  in  the  possession  of  Ryan  &  Co.;  that  when  the  mort- 
gage was  given  it  was  agreed  between  Ryan  and  Brabb  that 
the  mortgage  should  be  left  with  the  township  clerk,  with 
instructions  not  to  file,  unless  some  other  mortgage  on  the 
same  property  should  be  presented  for  filing,  and  that  the 
clerk  was  so  instructed;  that  on  January  21st  Brabb  caused 
said  mortgage  to  be  filed  in  the  township  clerk's  office,  and 
demanded  the  property  covered  by  the  mortgage  of  complain- 
ant, which  was  refused,  and  that  Brabb  still  claims  property 
in  said  mortgage;  that  complainant  claims  said  mortgage  to  be 
void  as  to  him  and  the  creditors  of  Ryan  &  Co.,  and  believed 
Brabb  would  surrender  said  mortgage,  or  test  its  validity,  un- 
til Brabb  informed  him  that  he  would  not  discharge  it,  but 
insist  upon  the  lien;  that  the  value  is  over  one  hundred  dol- 
lars; that  complainant  has  converted  the  assets  into  money, 
and  that  he  will  soon  be  ready  to  distribute  to  the  creditors; 
that  Brabb  refuses  to  bring  suit,  and  insists  that  he  shall 
hold  complainant  liable  for  the  value  of  the  pepperty  con- 
verted, and  that  he  cannot  distribute  until  the  mortgage  is 
canceled,  and  claims  that  Brabb  will  harass  and  annoy  him 
by  suits  to  enforce  his  claim  at  law. 

The  prayer  for  relief  is  to  cancel  the  mortgage,  and  to 
restrain  defendant  from  bringing  suit,  of  any  name  or  nature, 
against  complainant,  to  recover  the  mortgage  debt,  and  for 
general  relief. 

December  12,  1885,  complainant  amended  his  bill,  setting 
up  that  the  debts  of  Ryan  &  Co.  were  seventeen  thousand 
dollars,  and  the  nominal  assets  eighteen  thousand  dollars,  and 
the  true  value  five  thousand  dollars. 

The  defendant  answers,  and  admits  the  copartnership,  and 
denies  their  insolvency.  He  neither  admits  nor  denies  the 
assignment,  but  leaves  complainant  to  proof  of  the  same. 

He  denies  that  it  can  be  material  whether  the  mortgage  of 
Ryan  &  Co.  was  made  without  the  knowledge  of  complainant, 
and  denies  that  it  was  made  without  the  knowledge  or  consent 
of  Brewster. 
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He  avers  that  Ryan  &  Co.  were  indebted,  January  4th,  to 
the  Romeo  Carriage  Company  and  to  the  defendant  in  the 
sum  of  $2,428.67,  giving  the  items  and  dates;  that  on  January 
4th  such  statement  was  taken  by  defendant  to  both  partners, 
who  assented  to  it,  and  agreed  to  give  the  chattel  mortgage  in 
question  as  security,  which  was  given  in  pursuance  of  the 
agreement  and  assent  of  each;  that  Brewster,  being  obliged 
to  leave  by  cars,  assented  to  and  directed  Ryan  to  execute 
the  chattel  mortgage  for  the  firm  in  part  security,  and  that  it 
was  done  in  acordance  with  such  agreement  and  direction; 
that  in  making  the  adjustment,  Ryan  &  Co.  agreed  to  give 
the  chattel  mortgage,  and  a  real-estate  mortgage  on  property 
mentioned,  and  to  pay  five  hundred  dollars  in  cash;  that  in 
consequence  of  Brewster  being  obliged  to  leave,  the  real-estate 
mortgage  was  not  completed,  nor  the  money  paid,  but  that 
Ryan  and  wife  executed  the  real-estate  mortgage,  and  were 
only  awaiting  Brewster's  return  before  completing  the  real- 
estate  mortgage  and  payment  of  the  five  hundred  dollars, 
when  defendant  was  to  deliver  up  the  notes,  and  receipt  for 
his  claim  and  the  carriage  company's  claim,  and  rely  entirely 
on  the  security,  but  that  Ryan  &  Co.  never  completed  the 
real-estate  mortgage  or  paid  the  five  hundred  dollars;  that  the 
chattel  mortgage  was  given  absolutely  as  part  security  for 
$1,928.67,  the  real-estate  mortgage  was  to  be  the  additional 
security,  and  the  $500  was  the  balance;  that  on  said  date 
Ryan  &  Co.  executed  two  notes,  aggregating  $1,928.67,  to  the 
credit  of  defendant,  and  what  was  owing  to  him,  setting  out 
the  terms  of  the  notes,  and  the  making  of  the  mortgage  to  se- 
cure the  same;  that  it  was  a  bona  fide  indebtedness  from  Ryan 
&  Co.  to  defendant,  and  was  credited  upon  the  account  as 
shown  Ryan  &  Co.,  leaving  only  the  $500  due  the  carriage 
company;  that  complainant  knew  this,  and  that  both  he  and 
Ryan  &  Co.  have  been  aware  of  this  from  the  first,  and  until 
the  filing  of  the  bill  never  claimed  differently. 

That  defendant  is  entitled  to  said  mortgage  lien  and  the 
avails  of  the  property  in  complainant's  hands,  and  that,  upon 
the  payment  of  the  five  hundred  dollars,  he  has  been  at  all 
times  ready  to  deliver  up  the  old  account,  and  receipt  to  Ryan 
&  Co.  in  full,  save  as  to  his  mortgage  rights. 

He  denies  that  there  was  any  other  agreement,  or  that  the 
notes  were  to  be  delivered  up,  save  upon  the  completion  of  the 
agreement,  and  says  that  it  was  understood  that  the  notes  of 
$1,928.67  were  to  be  a  credit  upon  the  oid  notes  and   account; 
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that  defendant  has  been  wrongfully  dispossessed  of  the  chattel- 
mortgage  property;  that  complainant  has  sold  and  converted 
the  same  to  his  own  use,  and  is  liable  to  defendant  for  the 
value  of  the  same. 

He  denies  that  any  arrangement  was  made  to  deliver  the 
mortgage  to  the  town  clerk  as  stated,  and  says  that  defendant 
took  the  mortgage  immediately  to  the  clerk,  delivered  it  for 
filing,  directed  it  to  be  filed,  and  paid  said  clerk  his  legal  fees 
for  filing,  and  did  all  he  could  to  file  the  same,  and  that  if  it 
was  not  filed  then,  it  was  not  his  fault;  that  he  subsequently 
learned  it  had  not  been  filed,  and  he  again  directed  its  filing, 
and  he  denies  that  the  failure  to  file  was  by  reason  of  any 
agreement. 

He  neither  admits  nor  denies  the  possession  of  complainant, 
but  leaves  him  to  his  proofs,  save  that  he  avers  that  complain- 
ant has  disposed  of  said  property. 

He  avers  that  the  lien  was  a  subsisting  lien  to  secure  the 
$1,928.67,  and  claims  a  decree  for  an  accounting  by  complain- 
ant for  the  avails  of  said  property,  and  to  pay  to  defendant 
the  sum  in  satisfaction  of  said  lien. 

He  denies  that  the  mortgage  was  in  fraud  of  the  creditors  of 
Ryan  &  Co.,  or  any  other  person,  and  claims  the  security,  and 
avers  knowledge  of  the  same  by  complainant  at  the  date  of  the 
assignment,  and  claims  the  affirmative  relief  for  a  decree  to 
turn  over  the  property,  or  account,  and  pay  the  moneys  re- 
ceived therefor,  and  says  that  complainant  has  $1,490  of  such 
money,  which  should  be  ordered  to  be  paid  over  to  defendant. 

The  defendant  claims  the  benefit  of  a  demurrer  the  same  as 
though  he  had  demurred  generally  and  specially. 

A  general  replication  was  'filed,  and  hearing  in  open  court 
demanded.  The  cause  was  heard  April  30,  18S6,  and  a  decree 
made  February  21,  1887,  granting  the  relief  prayed  for  by 
complainant.     Defendant  appeals. 

The  assignee  of  an  insolvent  debtor,  in  the  absence  of  fraud 
in  fact  and  of  statute  regulations,  takes  only  the  debtor's 
rights;  and  consequently  he  is  affected  with  claims,  liens,  and 
equities  which  exist  as  against  the  debtor  were  he  asserting 
claim  to  the  property.  It  was  long  ago  held  in  England  that 
assignees  in  bankruptcy  take  subject  to  whatever  equity  the 
bankrupt  is  liable  to:  Mil  ford  v.  Milford,  9  Yes.  87;  Sherring- 
ton v.  Yates,  12  Mees.  &  W.  855;  Brown  v.  Hcathcote,  1  Atk. 
160,  162. 

Such  is  the  prevailing  doctrine  in  this  country:    Winsor  v. 
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McLellan,  2  Story,  492;  Fletcher  v.  Morey,  2  Id.  555;  Mitchell 
v.  Winslow,  2  Id.  630;  In  re  Griffiths,  1  Low.  431;  In  re  Dow, 
6  Nat.  Bank.  Reg.  10;  Coggeshall  v.  Potter,  1  Holmes,  75; 
Johnson  v.  Patterson,  2  Woods,  443;  Goddard  v.  Weaver,  1  Id. 
257,  260;  in  re  Collins,  12  Nat.  Bank.  Reg.  379;  Piatt  v.  Pm- 
ton,  3  Fed.  Rep.  394;  Yeatman  v.  iVew  Orleans  Savings  Inst., 
95  U.  S.  764;  Adams  v.  CWKer,  122  Id.  382. 

It  is  held  in  this  state  that  the  assignee  for  the  benefit  of 
creditors  is  not  a  purchaser  in  good  faith.  The  statute  relative 
to  common-law  assignments  does  not  place  the  assignee  upon 
any  better  footing  than  the  creditors  he  represents. 

There  is  no  question  in  this  case  but  that  the  chattel  mort- 
gage executed  by  John  J.  Ryan  &  Co.  was  given  in  good  faith, 
to  secure  an  honest  debt,  and  is  valid  beween  the  parties. 

The  important  question  is,  whether  a  chattel  mortgage  not 
filed  pursuant  to  Howell's  Statutes,  section  6193,  and  valid  be- 
tween the  parties,  is  equally  valid  and  effective  as  against  the 
assignee  for  the  benefit  of  creditors  who  became  such  prior  to 
the  date  of  the  mortgage. 

In  Stewart  v.  Piatt,  101  U.  S.  731,  739,  the  supreme  court 
of  the  United  States,  in  passing  upon  this  question,  say:  "Al- 
though the  chattel  mortgages,  by  reason  of  the  failure  to  file 
them  in  the  proper  place,  were  void  as  against  judgment  credi- 
tors, they  are  valid  and  effective  as  between  the  mortgagors 
and  the  mortgagee:  Lane  v.  Lutz,  1  Keyes,  203;  Wescott  v. 
Gunn,  4  Duer,  107;  Smith  v.  Acker,  23  Wend.  653.  Suppose 
the  mortgagors  had  not  been  adjudged  bankrupts,  and  there 
had  been  no  creditors,  subsequent  purchasers,  or  mortgagees 
in  good  faith  to  complain,  as  they  alone  might,  of  the  failure 
to  file  the  mortgages  in  the  towns  where  the  mortgagors  re- 
spectively resided.  It  cannot  be  doubted  that  Stewart,  in  that 
event,  could  have  enforced  a  lien  upon  the  mortgaged  prop- 
erty in  satisfaction  for  his  claim  for  rent.  The  assignee  took 
the  property  subject  to  such  equities,  liens,  or  encumbrances 
as  would  have  affected  it  had  no  adjudication  in  bankruptcy 
been  made.  While  the  rights  of  the  creditors  whose  execu- 
tions preceded  the  bankruptcy  were  properly  adjudged  to  be 
superior  to  any  which  passed  to  the  assignee  by  operation  of 
law,  the  balance  of  the 'fund,  after  satisfying  those  executions, 
belongs  to  the  mortgagee,  and  not  to  the  assignee  for  the  pur- 
poses of  bis  trust.  The  latter,  representing  general  creditors, 
cannot  dispute  such  claim,  since  had  there  been  no  adjudica- 
tion, it  could  not  have  been  disputed  by  the  mortgagors.     The 
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assignee  can  assert  in  behalf  of  the  general  creditors  no  claim 
to  the  proceeds  of  the  sale  of  that  property  which  the  bank- 
rupts themselves  could  not  have  asserted  in  a  contest  exclu- 
sively between  them  and  their  mortgagee." 

The  question  arose,  but  was  not  decided,  in  Putnam  v.  Rey- 
nolds, 44  Mich.  113,  the  mortgage  being  held  void  as  to  credi- 
tors; it  appearing  in  the  record  of  that  case,  but  not  stated  in 
the  opinion,  that,  between  the  date  of  the  mortgage  and  the 
date  of  filing  there  were  creditors  as  to  whom  the  mortgage 
would  be  void. 

The  assignee  is  not  a  creditor,  and  as  he  does  not  stand  in 
the  position  of  a  bona  fide  purchaser,  it  is  difficult  to  see  how 
he  occupies  any  vantage-ground  over  his  grantor,  except  as 
he  represents  the  rights  of  creditors  who  have  become  such 
while  the  mortgage  was  kept  off  from  the  files.  He  is  merely 
a  trustee  to  collect  and  convert  the  assets,  and  distribute  them 
among  the  creditors.  His  powers  and  duties  arise  partly 
from  the  common  law,  and  partly  from  the  statute  regulating 
and  enforcing  assignments  for  the  benefit  of  creditors. 

Section  3  of  that  statute  (Howell's  Stats.,  sec.  8741)  pro- 
vides: "Every  such  assignment  shall  confer  upon  such  as- 
signee the  right  to  recover  all  property,  or  right  or  equities  in 
property,  which  might  be  reached  or  recovered  by  any  of  the 
creditors  of  such  assignor." 

Under  this  section,  he  doubtless  would  be  authorized  to 
recover  property  conveyed  by  the  assignor  in  fraud  of  his 
creditors,  and  perhaps  equitable  interests  or  tilings  in  action 
secreted  or  conveyed  by  the  assignor  in  fraud  of  his  creditors. 
But  when  the  unrecorded  mortgage  is  bona  fide,  and  made 
without  fraudulent  intent,  it  is  valid  as  against  all  creditors 
except  those  who  have  become  such  while  it  remained  unre- 
corded. The  other  creditors  could  not  reach  it,  and  conse- 
quently this  section  of  the  statute  would  not  empower  the 
assignee  to  recover  the  property  covered  by  it. 

The  difficulty  in  obtaining  a  clear  perception  of  the  rights 
of  the  assignee  has  arisen  in  the  mistaken  view  that  an  un- 
recorded mortgage  is  absolutely  void  as  to  all  creditors.  It 
must  be  confessed  that  the  language  used  in  many  decisions 
has  led  to  this  conclusion.  In  most  cases,  however,  if  not  in 
all,  such  language  has  been  applied  to  those  cases  where  the 
creditors  referred  to  were  those  who  became  such  while  the 
mortgage  was  unrecorded.  Thus  in  Thompson  v.  Van  Vechten, 
27  N.  Y.  582,  Chief  Justice  Demo  says:  "But  it  was  the  ap- 


Oct.  1887.]  Brown  v.  Brabb.  555 

parent,  and  I  think  the  real,  object  of  the  act  to  prevent  the 
setting  up  of  secret  mortgages  against  persons  who  might 
deal  with  the  mortgagor  on  the  faith  that  his  property  was  not 
thus  encumbered.  It  is  true,  the  mortgage  cannot  be  legally 
questioned  until  the  creditor  clothes  himself  with  a  judgment 
and  execution,  or  with  some  legal  process  against  his  prop- 
erty; for  creditors  cannot  interfere  with  the  property  of  their 
debtor  without  process.  But  when  they  present  themselves 
with  their  process,  they  may,  I  think,  go  back  to  the  origin 
of  their  debt,  and  show,  if  they  can,  that  when  it  was  con- 
tracted the  encumbrance  with  which  they  are  now  confronted 
existed,  and  was  kept  secret  by  being  withheld  from  the  proper 
office." 

This  case  is  cited  in  brief  of  counsel  as  authority  to  show 
that  an  unfiled  mortgage  is  absolutely  void.  A  careful  read- 
ing of  the  case  would  have  shown  the  limitation  which,  when 
the  facts  are  disclosed,  governs  such  cases. 

The  distinction  was  noticed  and  the  principle  again  stated 
in  Parshall  v.  Eggert,  54  N.  Y.  18,  22.  It  was  there  said:  "If 
the  instrument  under  which  the  plaintiffs  claimed  were  a 
chattel  mortgage,  it  would  be  void  as  against  the  right  of 
Hunter,  the  creditor,  whom  the  defendant,  the  sheriff,  repre- 
sents, inasmuch  as  the  instrument  had  not  been  filed  when 
the  debt  of  Hunter  was  created.  For  this  position,  the  case 
of  Thompson  v.  Van  Vecten,  27  Id.  581,  is  a  direct  authority. 
It  was  there  held  that  the  time  when  the  creditor  became 
such  fixed  the  rights  of  the  parties;  that  a  mortgage  not  then 
filed  was  void  as  to  him,  although  he  should  not  then  be  in  a 
position  to  at  once  attack  its  validity." 

The  distinction  was  again  clearly  made,  and  the  doctrine 
applied,  in  the  case  of  Stewart  v.  Beale,  7  Hun,  405,  and  af- 
firmed in  68  N.  Y.  629,  upon  the  opinions  written  in  7  Hun, 
405. 

The  case  of  Wilson  v.  Esten,  14  R.  I.  621,  is,  in  many  of  its 
features,  a  parallel  case  to  the  one  under  consideration.  There 
a  mortgage  was  given  in  good  faith  to  secure  a  loan  of  money 
to  enable  the  mortgagor  to  start  in  business.  It  was  dated 
May  5,  1883,  but  was  not  recorded.  The  statute  declared 
that  "no  mortgage  of  personal  property  hereafter  made  shall 
be  valid  against  any  other  person  than  the  parties  thereto, 
unless  possession  of  the  mortgaged  property  be  delivered  to 
and  retained  by  the  mortgagee,  or  unless  the  said  mortgage 
be  recorded,"  etc. 
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On  January  14,  1884,  the  mortgagor  executed  a  voluntary 
assignment  for  the  benefit  of  his  creditors.  The  assignee  went 
on  and  sold  the  property  covered  by  the  mortgage,  and  paid 
the  money  received  therefor  into  the  registry  of  the  court, 
where  it  was  claimed  by  the  general  creditors,  and  also  by 
the  mortgagee.  The  general  creditors  claimed  that  the  ne- 
glect to  have  the  mortgage  recorded  operated  as  a  fraud  upon 
them,  because,  in  consequence  of  the  neglect,  they  gave  credit 
to  the  mortgagor  which  otherwise  they  would  not  have  given, 
and  therefore  that  they  were  entitled  to  the  fund.  The  court 
found,  from  the  testimony,  that  the  neglect  to  record  the  mort- 
gage was  unintentional,  and  that  the  lien  of  the  mortgage  was 
not  affected  by  the  failure  to  place  it  upon  record. 

The  court  said:  "The  creditors  contend  that  they  are  enti- 
tled to  the  fund  because  the  mortgage,  being  unrecorded,  is 
valid  only  between  the  parties  to  it.  The  creditors,  however, 
show  no  right  to  the  fund  which  they  can  enforce  in  this  case, 
unless  they  are  entitled  to  it  under  the  assignment;  and  the 
question,  therefore,  is,  whether  the  assignee,  as  trustee  for 
them,  has  acquired  a  right  which  is  superior  to  the  mortgage, 
or  has  simply  succeeded  to  the  right  of  his  assignor,  which  is 
subject  to  it.  There  can  be  no  doubt  that  ordinarily,  where 
there  is  no  statute  to  add  to  the  effect  of  the  assignment,  a 
voluntary  assignee  succeeds  simply  to  the  right  of  the  as- 
signor." 

And  the  court  held  that,  as  they  had  no  statute  in  that 
state  adding  to  the  ordinary  powers  of  a  voluntary  assignee, 
the  mortgagee  was  entitled  to  the  money,  for  the  reason  that 
the  mortgage  was  good  between  the  parties,  and  the  assignee 
occupied  no  better  position  than  his  assignor. 

In  Shaw  v.  Glen,  37  N.  J.  Eq.  32,  the  firm  of  James  M. 
Shaw  &  Co.,  creditors  of  John  H.  Marrin,  took  from  him,  on 
October  17,  1S82,  a  chattel  mortgage  to  secure  a  debt  of  $375. 
Marrin  resided  at  Elizabeth,  in  Union  County,  but  the  mort- 
gage was,  two  days  after  its  date,  by  mistake,  recorded  in 
Essex  County,  where  the  goods  were,  and  where  they  sup- 
posed the  mortgagor  resided. 

December  28,  1882,  Marrin  executed  a  voluntary  assign- 
ment to  defendant,  Glen,  for  the  equal  benefit  of  his  creditors, 
under  the  assignment  act.  The  assignee  at  once  took  posses- 
sion of  the  goods  then  in  the  mortgagor's  hands.  Soon  after 
that,  the  mortgagees  discovered  their  mistake,  and  recorded 
their  mortgage  in  Union  County.     The  mortgage  was  given  in 
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good  faith  in  all  respects.  The  suit  was  brought  to  foreclose 
the  chattel  mortgage.  The  case  is  so  clearly  in  point  that  I 
feel  justified  in  quoting  the  opinion  of  the  chancellor.  He 
says:  "  The  defendant,  the  assignee,  insists  that  the  mortgage 
is  void  as  to  him  because  it  was  not  recorded  in  Union  County, 
where  the  mortgagor  resided  when  it  was  made,  before  the  as- 
signment to  him  was  delivered.  The  act  provides  (Pamph. 
Laws  of  1881,  p.  227)  that  any  mortgage,  or  conveyance  in- 
tended to  operate  as  a  mortgage,  of  goods  and  chattels,  made 
after  the  approval  of  that  act,  which  shall  not  be  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession,  of  the  things  mortgaged,  shall  be 
absolutely  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgagees  in  good 
faith,  unless  recorded  according  to  the  directions  of  the  act, 
which  are,  that  it  be  recorded  in  the  clerk's  or  register's  office 
of  the  county  where  the  mortgagor  resides,  if  he  resides  in  this 
state,  but  if  he  do  js  not  reside  in  this  state,  then  it  is  to  be  re- 
corded in  the  clerk's  or  register's  office  of  the  county  where 
the  property  is  at  the  time  of  executing  the  mortgage.  But 
the  mortgage  was  clearly  valid,  as  against  the  mortgagor, 
when  he  made  the  assignment,  notwithstanding  it  had  not 
been  recorded  according  to  law:  Nat.  Bank  v.  Sprague,  20  N.  J. 
Eq.  13;  and  the  assignee  took  his  title  to  the  property  sub- 
ject to  the  equities  to  which  it  was  subject  in  the  hands  of  his 
assignor.  Such  is  the  rule  as  to  assignees  in  bankruptcy. 
Such  an  assignee  is  not  bound  by  the  fraudulent  conveyances 
of  his  assignor:  Pillsbury  v.  Kingon,  33  Id.  287;  36  Am.  Rep. 
556;  but  in  cases  unaffected  by  fraud,  he  is  bound  by  the 
equities  to  which  the  property  assigned  was  liable  when  it 
came  to  his  hands  from  his  assignor:  Mltford  v.  Mitford,  9 
Ves.  87;  Winsor  v.  McLellan,  2  Story,  492;  In  re  Gregg,  3  Nat. 
Bank.  Reg.  131.  And  this  rule  has  been  repeatedly  applied 
in  mortgage  cases  like  the  present:  In  re  Griffiths,  3  Id.  179; 
Potter  v.  Coggeshall,  4  Id.  19;  Stewart  v.  Piatt,  101  U.  S.  731. 
The  same  just  rule  is  on  every  principle  obviously  applicable 
to  assignees  under  the  assignment  act.  The  failure  to  record 
the  mortgage  does  not  render  it  invalid  as  against  the  defend- 
ant." 

The  rule  laid  down  in  this  case  does  not  conflict  with  that 
which  treats  the  assignee  as  the  representative  of  creditors  for 
all  purposes  of  attacking  conveyances  made  in  fraud  of  cred- 
itors.   Pillsbury  v.  Kingon,  33  N.  J.  Eq.  287,  36  Am.  Rep.  556, 
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lays  down  this  rule,  and  supports  it  with  satisfactory  reason- 
ing and  upon  authorities  cited.  See  also  Schaller  v.  Wright, 
70  Iowa,  667,  where  the  supreme  court  of  Iowa  held  the  as- 
signee of  an  insolvent  estate  represents  the  creditors,  and  that 
the  title  to  property  fraudulently  conveyed  vests  in  him. 

Turning  now  to  decided  cases  in  our  own  state,  we  observe 
that  many  cases  are  decided  merely  reciting  the  language  of  the 
statute  declaring  unfiled  chattel  mortgages  void  as  to  creditors, 
without  stating  whether  the  demands  of  the  creditors  existed 
before  or  after  the  date  of  the  mortgage.  Such  are  the  cases 
of  ITurd  v.  Brown,  37  Mich.  484;  Haynes  v.  Leppig,  40  Id.  602; 
Cooper  v.  Brock,  41  Id.  488;  Putnam  v.  Reynolds,  44  Id.  113; 
Wallen  v.  Rossman,  45  Id.  333. 

Commencing  with  Fearey  v.  Cummings,  41  Mich.  376,  which 
precedes  in  date  some  of  the  cases  cited  above,  the  court,  on 
page  383,  say:  "  If  the  mortgage  was  made  with  intent  to 
hinder,  delay,  and  defraud  creditors,  or  inasmuch  as  the  pos- 
session was  not  altered,  if  it  was  not  put  on  file  prior  to  plain- 
tiffs becoming  creditors,  it  was  invalid  as  against  them;  the 
law  being  that  those  who  become  creditors  whilst  the  mort- 
gage is  not  filed  are  protected,  and  not  merely  those  who  ob- 
tain judgments  or  levy  attachments  before  the  filing.  Still, 
no  one  as  creditor  at  large  can  question  the  mortgage.  He 
can  only  do  that  by  means  of  some  process  or  proceedings 
against  the  property." 

In  Waite  v.  Mathews,  50  Mich.  392,  the  mortgages  were  filed 
by  mistake  in  the  wrong  township.  The  defendant  was  a 
United  States  marshal,  and  represented  creditors  whose  debts 
were  older  than  the  mortgages.  The  chief  controversy  was 
upon  the  validity  of  the  mortgages  as  against  the  creditors 
whom  he  represented.  The  court  below  held  that  the  mort- 
gages were  absolutely  void,  as  matter  of  law,  for  want  of  im- 
mediate possession. 

This  court  said:  "The  other  question  was  substantially  de- 
cided in  Kohl  v.  Lynn,  34  Mich.  360,  and  Fearey  v.  Cummings, 
41  Id.  376,  where  it  was  distinctly  intimated  that  in  order  to 
justify  the  application  of  the  statute  making  mortgages, 
whether  honest  or  not,  absolutely  void  for  want  of  filing  or 
possession,  some  act  must  be  done,  or  some  detriment  sus- 
tained, during  the  interval.  As  against  all  such  rights,  a 
mortgage  without  such  possession  or  filing  is  absolutely,  and 
not  merely  presumptively,  void;  while  conveyances  not  by 
way  of  mortgage  are  only  presumptively  void  under  such  cir- 
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cumstances  [citing  cases].  The  case  of  Wallen  v.  Rossman, 
45  Id.  333,  where  a  different  rule  is  claimed  to  have  been 
given,  was  one  where  the  debt  was  incurred  subsequently  to 
the  date  of  the  mortgage,  as  appears  by  the  original  record; 
the  facts  not  being  set  out  in  the  report It  is  to  be  re- 
membered that  filing  in  the  proper  office  is  equivalent,  for 
saving  purposes,  to  actual  delivery  of  property;  and  this  is 
often  delayed  by  mistake  as  to  the  proper  office,  or  by  other 
causes  involving  no  fraud.  Rules  so  stringent  as  to  destroy 
honest  transactions  by  such  omissions  must  have  a  reasonable 
application.  The  object  of  the  statute  is  to  prevent,  and  not 
to  facilitate,  fraud:  and  such  a  construction  as  was  adopted 
below  would  not.  in  our  opinion,  tend  to  good.  We  do  not 
mean  to  decide  that  creditors  who  have  actually  been  damni- 
fied by  reliance  on  the  title  being  clear  to  postpone  action  may 
not  be  protected." 

In  Talcott  v.  Crippen,  52  Mich.  633,  the  bill  of  sale,  which 
was  treated  as  a  mortgage,  was  dated  April  6,  1882,  and  was 
filed  August  10,  1882.  The  property  was  attached  August  11, 
1882,  to  recover  demands  created  between  February  9  and 
August  3,  1882.  Held,  as  to  these  creditors,  the  mortgage  was 
void. 

In  Crippen  v.  Jacobson,  56  Mich.  386,  the  mortgage  was 
dated  May  9,  1884,  and  purposely  not  recorded  until  May  15, 
1884,  when  the  mortgagee  took  possession,  and  sold  the  goods 
mortgaged.  He  was  garnished  at  the -suit  of  creditors  who 
had  become  such  after  the  date,  and  before  the  filing,  of  the 
mortgage.  On  page  389,  Mr.  Justice  Campbell,  giving  the 
opinion  of  the  court,  said:  "We  have  heretofore  held  that  a 
chattel  mortgage  not  seasonably  filed  is  void,  and  not  merely 
presumptively  void,  against  creditors  whose  rights  intervene 

between  the  making  and  filing When  the  debt  is  not 

incurred  on  the  credit  of  an  apparently  clear  title,  which  is  in 
fact  covered  by  a  secret  mortgage,  the  cases  cited  hold  that 
there  is  no  right  to  complain  of  a  subsequent  mortgage  with- 
out taking  some  steps  which  puts  the  creditor  on  a  different 
legal  footing  than  that  of  a  quiescent  party.  But  when  a  chat- 
tel mortgage  exists,  and  is  concealed,  it  is,  under  the  statute, 
void,  for  the  reason  that  it  produces  a  false  appearance  of 
solvency,  when  in  fact  a  person  known  to  have  mortgaged  his 
stock  would  not  be  as  likely  to  get  credit  as  one  who  had 
given  no  such  security;  and  those  who  deal  with  such  a  debtor 
are  liable  to  be  defrauded  by  appearances.     One  who  gives 
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credit  under  such  circumstances  is  necessarily  exposed  to  that 
mischief,  and  the  law  has  removed  all  questions  of  suspicion 
or  notice  by  making  chattel  mortgages  void,  —  at  all  events 
against  creditors  who  deal  with  a  debtor  so  situated.  Such 
creditors  are  directly  within  the  policy  of  the  statute." 

The  language  of  the  statute  contains  no  qualification  as  to 
the  time  the  creditors  become  such.  It  does  not  say  that  the 
unfiled  mortgage  shall  be  void  as  to  subsequent  creditors,  and 
this  has  led  some  courts  to  hold  that  it  is  void  as  to  all  cred- 
itors. But  a  qualification  is  plainly  implied  from  the  language 
of  the  whole  section,  considered  with  reference  to  the  object  of 
the  law. 

It  must  be  remembered  that  the  filing  is  designed  to  take 
the  place  of  the  delivery  of  the  property.  The  object  of  the 
law  is  to  protect  persons  dealing  upon  credit  with  one  who  is 
in  possession  of  personal  property  as  the  ostensible  owner, 
upon  the  reliance  of  such  ownership,  from  secret  conveyances, 
by  which  he  is  enabled  to  obtain  a  fictitious  credit  to  which 
he  would  not  be  entitled  if  the  true  situation  were  known. 
Until  such  secret  conveyance  is  given,  the  law  has  no  force. 
There  is  nothing  for  its  provisions  to  operate  upon,  and  the 
creditor  has  the  protection  of  the  ordinary  remedies  for  the 
enforcement  of  his  demands.  These  are  not  enlarged  by 
the  statute,  and  no  new  rights  or  remedies  are  conferred  upon 
the  creditor.  To  him  it  makes  no  difference  whether  the 
debtor  sells,  mortgages,  or  gives  away  his  property,  either 
secretly  or  openly,  unless  it  is  done  with  intent  to  defraud 
him.  His  remedy  to  reach  the  property  conveyed  depends 
entirely  upon  the  fraudulent  character  and  intent  with  which 
the  debtor  has  conveyed  it  away.  As  to  him,  the  debtor  may 
secure  another  person  by  delivering  the  property  to  him,  fol- 
lowed by  a  continued  change  of  possession;  in  which  case  he 
would  not  be  likely  to  extend  any  further  credit. 

But  suppose,  instead,  his  debtor  gives  a  mortgage  in  good 
faith,  to  secure  an  honest  debt,  to  another  creditor,  or  for  a 
present  consideration,  for  a  loan  of  money.  There  is  nothing 
in  the  quality  of  these  acts  by  which  he  is  injured.  There  is 
no  legal  wrong  done  him.  Nor  is  there  any  legal  wrong  done 
him  if  the  mortgage  is  kept  secret  or  unfiled,  unless  he  has 
thereby  been  led  to  extend  new  credit  or  further  time,  or  been 
led  to  abstain  from  taking  action  to  collect  his  debt,  in  igno- 
rance of  the  real  situation. 

It  would  seem  unreasonable  that,  without  extending  any 
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new  credit  or  otherwise  suffering  loss  on  account  of  the  mort- 
gage being  kept  from  the  files,  or  being  filed  in  a  wrong  place, 
he  could  be  permitted  to  say  that  the  mortgage  is  void  as  to 
him,  and  that  he  would  attach  the  property,  and  deprive  the 
holder  of  his  security,  simply  because  he  had  failed  to  comply 
with  the  law.  He  has  not  been  led  to  do  or  to  omit  doing 
anything  upon  the  strength  of  such  non-compliance  with  the 
statute. 

And  herein  lies  the  difference  between  his  case  and  the  in- 
nocent purchaser  or  encumbrancer  under  the  recording  laws.. 
These  protect  subsequent  purchasers  and  encumbrancers  in- 
good  faith  who  have  been  led  to  rely  upon  the  record  title.  To 
my  mind,  the  reason  why  the  word  "subsequent"  was  not  in- 
serted in  the  statute  before  the  word  "creditors"  was  to  meet 
just  that  contingency  where  an  existing  creditor  might  suffer 
injury  by  relying  upon  the  apparent  situation,  and  so  be  dam- 
nified by  postponing  action,  or  extending  time  of  credit  al- 
ready given,  or  possibly  in  some  other  manner. 

The  complainant  has  not  shown  that  he  represents  any 
creditor  who  is  in  a  position  to  challenge  the  validity  of  de- 
fendant's mortgage,  or  claim  the  benefit  of  the  statute  as 
avoiding  it,  because  of  its  not  having  been  filed  seasonably. 
We  must  therefore  deny  him  the  relief  which  he  asks. 

The  answer  prays  affirmative  relief,  and  defendant  is  en- 
titled to  it  at  our  hands.  The  testimony  shows  that  the  prop- 
erty was  sold  by  the  consent  of  defendant,  and  that  he  reserved 
his  claim  upon  the  fund.  The  gross  amount  realized  from  the 
sale  was  $1,490.  The  testimony  shows  that  it  cost  about  ten. 
per  cent  to  dispose  of  it,  and  that  the  assignee  guaranteed  the 
buggies  on  the  sale,  and  many  came  back  for  repairs.  The 
assignee  paid  out  for  such  repairs  $104.40.  This  amount, 
with  the  expense  of  sale  ($149),  must  be  deducted  from  the 
$1,490,  leaving  $1,236.60,  which  complainant  must  pay  to  de- 
fendant as  the  net  avails  of  such  property. 

The  decree  of  the  circuit  court  must  be  reversed,  and  a 
decree  entered  here  in  accordance  with  this  opinion.  The 
taxable  costs  of  both  parties  will  be  paid  by  the  assignee  out 
of  the  other  funds  in  his  hands. 


In  Dwighi  v.  Scranton  and  Wat-ion  Lumber  Co.,  67  Mich.  507,  it  appeared 
that  the  defendant  company  was  a  corporation  organized  under  the  laws  of 
Michigan,  and  on  August  19,  188(3,  executed  a  common-law  assignment, 
without  preferences,  to  one  Dewey,  for  the  benefit  of  its  creditors.  He 
failed  to  qualify,  and  defendant  Stebbins  was  appointed  receiver  to  execute 
Am.  St.  Kep.,  Vol.  XI. —  ye 
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the  trusts  of  the  assignment.  The  above-named  corporation  consisted  of  J. 
P.  Scranton,  H.  M.  Mixer,  and  J.  E.  Watson,  and  prior  to  the  date  of  in- 
corporation, Scranton  and  Mixer  carried  on  a  lumber  business  as  partners 
under  the  firm  name  of  Scranton  &  Co.,  Watson  being  also  engaged  in  busi- 
ness in  another  town  in  the  state.  When  the  corporation  was  formed  it  was 
agreed  that  Scranton  &  Co.  should  put  into  the  corporation,  as  assets,  the  capi- 
tal of  the  firm,  the  corporation  agreeing  in  return  to  assume  the  debts  and 
liabilities  of  the  firm,  and  the  same  arrangement  was  made  as  to  the  debts  and 
assets  of  Watson.  Scranton  &  Co.  were  indebted  to  one  Mary  W.  Whipple  in 
the  sum  of  five  thousand  dollars,  and  this  debt  the  corporation  promised  to  pay. 
This  debt  was  evidenced  by  notes  signed  by  Scranton  &  Co.  and  indorsed  by 
"  Scranton  and  Watson  Lumber  Company."  On  August  18,  1886,  the  corpora- 
tion executed  a  chattel  mortgage  to  Whipple  to  secure  this  indebtedness,  and 
the  mortgage  was  filed  for  record  August  19,  1886,  at  8:55  o'clock,  while  the 
assignment  was  made  at  9:10  o'clock  the  same  day,  although  the  preparation  of 
the  last  document  was  commenced  the  previous  day,  but  not  completed  until 
the  following  morning,  when  Dewey,  the  assignee,  joined  in  the  execution  of 
the  document.  From  all  that  is  shown,  it  appears  that  the  corporation  in- 
tended to  make  the  assignment  at  the  same  time  that  it  made  the  mort- 
gage, thus  making  it  substantially  one  transaction,  and  the  two  instruments 
contemporaneous  in  time  of  execution  to  all  intents  and  purposes.  In  all  of 
the  transactions  between  Scranton  &  Co.  and  Miss  Whipple,  Mrs.  Mixer,  wife 
of  H.  M.  Mixer,  above  mentioned,  acted  as  the  representative  of  Whipple,  made 
the  loans,  received  the  interest,  and  was  the  custodian  of  the  notes.  Miss 
Whipple  says  she  did  not  know  nor  expect  that  the  assignment  was  contem- 
plated, but  that  she  had  spoken  to  Mrs.  Mixer,  telling  her  that  she  wanted 
security  for  her  money.  Mr.  Mixer,  after  being  spoken  to  about  it  by  his  wife, 
promised  that  the  security  should  be  given.  This  he  was  willing  to  give,  but 
Scranton  objected,  as  doing  so  would  injure  their  credit.  Mixer,  before  he 
delivered  the  mortgage,  told  his  wife  of  the  embarrassment  of  the  corpora- 
tion, but  did  not  tell  her  that  they  intended  to  make  an  assignment.  The 
chattel  mortgage  was  executed  in  the  corporate  name  by  Scranton  and  Mixer. 
Watson  was  not  consulted,  and  did  not  consent.  Though  there  was  no  meet- 
ing of  directors,  nor  corporate  action  taken  by  resolution  or  otherwise,  there 
had  been  a  resolution  adopted  giving  general  authority  to  Scranton  and  Mixer 
to  manage  and  conduct  the  business. 

On  this  state  of  facts,  Champlin,  J.,  delivering  the  opinion  of  the  court, 
said:  "The  statute  forbids,  because  it  prohibits,  any  debtor  who  makes  a 
common-law  assignment  from  preferring  one  creditor  over  another.  It  also 
forbids  any  such  assignment,  unless  it  be  of  all  the  debtor's  property,  except 
such  as  is  exempt  from  execution.  As  we  have  before  said,  the  main  object 
of  the  statute  is  to  prevent  a  failing  debtor  from  preferring  one  creditor  over 
another,  and  to  insure  an  equal  distribution  of  the  debtor's  property  among 
all  his  creditors.  It  is,  however,  neither  an  insolvent  nor  a  bankrupt  law. 
It  affords  no  discharge  to  the  debtor  who  has  surrendered  all  his  property  to 
satisfy  the  claims  ot  his  creditors.  It  does  not  declare  preferences  by  way 
of  payment  or  security  before  making  the  assignment  void.  It  provides  no 
means  by  which  the  assignee  can  recover  from  a  creditor  so  preferred  pay- 
ments made  or  property  pledged.  The  greatest  extent  to  which  the  law  goes 
is  to  authorize  the  assignee  to  recover  all  property,  or  right  or  equities  in 
property,  which  might  be  reached  or  recovered  by  any  of  the  creditors  of 
such  assignor.  This  does  not  authorize  the  assignee  to  recover  a  payment 
made  by  way  of  preference  to  a  bona  fide  creditor  before  the  assignment,  nor 
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to  attack  the  validity  of  a  mortgage  given  to  secure  the  payment  of  a  bona 
fide  indebtedness.  No  creditor  could  successfully  attack  snch  mortgage  if 
the  assignment  had  not  been  made;  and  unless  prohibited  by  law,  a  debtor 
has  a  right  to  secure  a  bona  fide  indebtedness  to  his  creditor,  although  8uch 
act  may  operate  to  prefer  him  over  other  of  his  creditors.  The  law  does  not 
declare  such  preferences  fraudulent;  they  are  not  fraudulent  in  fact.  Pref- 
erences are  void  only  in  common  law  assignments  because  forbidden  by 
statute.  The  statute  inhibits  the  debtor  from  preferring  a  creditor  in  the 
instrument.  If  it  is  done  by  another  and  separate  instrument  contempo- 
raneous with  the  assignment,  it  can  only  be  held  void  as  au  evasion  of  the 
law  by  the  parties  to  the  instrument.  The  purpose  must  be  mutual  by  the 
mortgagor  and  mortgagee;  for  no  matter  what  the  intent  of  the  mortgagor 
is  with  reference  to  evading  the  law  or  committing  a  fraud  upon  it,  such 
intent  cannot  affect  the  validity  of  a  security  otherwise  valid,  given  to  a  per- 
son who  is  innocent  of  such  intent,  and  who  does  not  knowingly  participate 
therein ";  citing,  in  support  of  this  rule,  Heineman  v.  Hart,  55  Mich.  76; 
Root  v.  Potter,  59  Id.  498;  Sweilzer  v.  Hvjhy,  63  Id.  13;  Field  v.  Fitter,  65 
Id.  606.  The  learned  judge  then  states  that,  in  effect,  the  law  is  but  lit- 
tle better  than  a  dead  letter,  owing  to  an  absence  of  statutory  enactments 
necessary  to  carry  its  intent  into  effect,  and  thus  secure  an  equal  distribution 
of  the  property  of  the  debtor  among  all  his  creditors,  and  to  recover  prefer- 
ences intentionally  made  to  evade  its  provisions;  that  in  this  case  no  doubt 
exists  that  the  debt  existing  against  the  corporation  was  bona  fide, — one 
which  it  had  a  right  to  secure,  had  assumed,  and  wa3  under  obligation  to 
pay.  In  conclusion,  the  court  said:  "  The  chattel  mortgage  appears  to  us  to 
be  a  valid  instrument,  and  was  received  by  the  petitioner  without  notice  or 
knowledge  that  the  corporation  or  its  officers  intended  to  make  a  general 
assignment  for  the  benefit  of  its  creditors.  It  was  therefore  a  valid  security 
in  her  hands;  and  under  the  stipulation  made  in  the  case  whereby  she  con- 
sented to  the  sale  of  the  property  by  the  receiver,  and  that  he  should  hold 
the  fund  subject  to  her  lien,  if  established,  she  is  entitled  to  payment  of  her 
mortgage  debt  out  of  such  fund;  and  the  decree  of  the  court  below  should 
be  affirmed."     In  this  opinion  Sherwood  and  Morse,  JJ.,  concurred. 

Assignment  for  the  Benefit  of  Creditors.  —  In  accord  with  the  prin- 
cipal case,  it  ha3  been  held  that  assignees  for  the  benefit  of  creditors  are  not 
bona  fide  purchasers:  Clark  v.  Flint,  22  Pick.  231;  33  Am.  Dec.  733,  and  note 
740;  but  it  has  also  been  held  that  assignees  for  the  benefit  of  creditors  are 
bona  fide  purchasers:  Chamberlain  v.  Thompson,  10  Conn.  243;  26  Am.  Dec. 
390,  and  note  396;  Root  v.  French,  13  Wend.  570;  28  Am.  Dec.  482. 

Assignee  for  the  Benefit  of  Creditors  cannot  impeach  a  chattel  mort- 
gage on  the  mere  ground  that  it  was  not  filed  pursuant  to  a  statute  for  the 
protection  of  subsequent  bona  fide  purchasers  for  value:  Van  Heusen  v.  Rad- 
cliff,  17  N.  Y.  5S0;  72  Am.  Dec.  480,  and  note  483. 

Chattel  Mortgages.  —  Registration  of  a  chattel  mortgage  dispenses  with 
delivery  of  the  mortgaged  property:  Call  v.  Cray,  37  N.  H.  428;  75  Am.  Dec. 
141;  Golden  v.  Cockril,  1  Kan.  259;  81  Am.  Dec.  510;  Kanaga  v.  Taylor,  7 
Ohio  St.  734;  70  Am.  Dec.  62, 
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Peterson  v.  Chicago  and  Northwestern  R'y  Co. 

[67  Michigan,  102.1 

Master  and  Servant  —  Negligence  —  Duty  of  Railroad  Company  to 
Employees.  —  A  rule  of  a  railway  company  requiring  all  car-inspectors 
and  repair-men,  before  they  go  under  or  between  any  cars  to  inspect  or 
repair  them,  to  first  display  a  red  signal  on  the  end  of  a  car  or  cars  in 
the  direction  from  whicli  a  train  or  engine  could  approach,  requiring  them 
to  provide  themselves  with  such  signals,  obtained  from  their  foreman, 
and  to  have  them  on  hand  at  all  times  for  use,  and  also  requiring  that 
all  train-men  must  carefully  observe  such  rule,  and  under  no  circum- 
stance back  against  or  couple  onto  any  car  while  such  signal  is  dis- 
played, —  is  adequately  sufficient,  if  enforced,  for  the  protection  of  car- 
inspectors  and  repair-men,  and  relieves  the  company  of  negligence  in 
not  having  a  watchman  or  "bumpers,"  and  in  running  other  cars  upon 
the  same  track,  where  cars  were  being  repaired,  when  space  was  left 
between  them,  and  the  red  signal  was  respected  according  to  the  rule. 

Waiter  and  Servant  —  Negligence  of  Fellow- employees. — An  em- 
ployer is  not  liable  for  the  negligence  of  fellow-employees,  in  the  absence 
of  proof  that  the  latter  are  incompetent  in  such  sense  as  to  charge  the 
employer  with  the  results  of  their  negligence. 

Master  and  Servant  —  Fellow-employees. — A  railroad-foreman,  a  rail- 
road-yard boss,  and  an  engineer  of  a  switch-engine  are  fellow-em- 
ployees. 

Hayden  and  Young,  for  the  appellant. 

A.  B.  Eldredge,  for  the  defendant. 

Morse,  J.  The  plaintiff  is  a  native  of  Sweden,  and  on  the 
sixth  day  of  June,  1884,  the  date  he  was  injured,  was  about 
twenty-six  years  of  age.  He  was  employed  by  the  defendant 
as  a  car-repairer,  and  worked  in  such  employment  for  it  from 
five  to  six  weeks  before  he  was  hurt.  He  was  hired  by  one 
Matthews,  who  was  the  boss-carpenter  of  the  defendant. 
Matthews  directed  him  to  report  to  John  Carlson,  who  was 
foreman  of  a  gang  of  car-repairers.  He  was  told  that  Carlson 
would  show  him  what  to  do.  He  had  never  worked  at  car- 
repairing  or  any  other  labor  about  railroads  before.  He  had 
been  in  this  country  less  than  two  years,  and  understood  but 
little  of  the  English  language. 

Upon  his  reporting  to  Carlson,  he  was  given  a  tool-box,  and 
set  to  work  repairing  cars;  putting  in  bolts,  plates,  and  the 
like  items  of  repair.  He  testifies  that  the  only  instructions 
or  warning  given  him  as  to  the  danger  of  his  occupation  was 
that  he  should  never  go  under  the  cars  "  when  the  red  flag 
was  not  on." 

The  accident  which  occasioned  the  injury  for  which  the 
plaintiff  seeks  to  recover  damages  in  this  suit  occurred  in  the 
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lower  yard  of  the  defendant  at  Escanaba,  where  are  located 
the  ore-docks,  from  which  the  iron  ore  mined  near  there  is 
loaded  into  vessels.  There  were  in  this  yard  ten  tracks,  all 
of  which  were  used  more  or  less  as  repair-tracks.  The  method 
of  doing  business  in  the  yard  was  substantially  as  follows: 
After  the  loaded  cars  had  been  run  down  from  the  docks, 
they  were  switched  onto  side-tracks,  and  were  then  inspected 
by  the  repairers.  The  cars  that  were  too  much  damaged  to 
be  repaired  upon  the  tracks  were  marked  "B.  O."  (meaning 
bad  order),  and  were  removed  to  the  shops  before  the  train 
started  out.  The  others  needing  repair  were  attended  to 
while  standing  on  the  repair-tracks. 

These  same  tracks  were  also  used  for  making  up  trains. 
The  repair-men  were  furnished  with  red  flags,  one  of  which 
was  to  be  placed  at  the  head  of  the  train  looking  towards  the 
switch,  and  train-men  were  instructed  in  no  case  to  run  cars 
or  engines  against  such  cars,  as  the  signal  of  the  red  flag  so 
placed  indicated  that  such  cars  were  undergoing  repair  upon 
the  track. 

There  were  two  repair-yards;  one  called  the  upper  and  the 
other  the  lower  yard.  The  foreman  of  both  yards  was  Thomas 
Leith.  In  his  absence,  John  Carlson  was  boss  of  the  lower 
yard. 

On  the  day  of  the  injury,  from  thirty  to  thirty-five  cars  were 
run  in  from  the  ore-docks  upon  one  of  these  tracks,  known  as 
track  No.  4.  They  were  backed  in  from  the  north,  and  had 
at  their  south  and  rear  end  a  caboose.  Peterson  had  been  at 
work  all  day,  commencing  at  seven  o'clock  in  the  morning. 
The  car-repairers,  including  plaintiff,  about  three  o'clock  in 
the  afternoon  had  just  completed  repairing  cars  on  a  train 
standing  upon  another  track,  when  Carlson  said,  "  Come  on, 
boys,"  and  led  the  men  to  the  cars  on  track  No.  4.  He  said, 
"  Boys,  hurry  up,  now;  we  have  to  leave  in  half  an  hour";  and 
put  a  red  flag  up  on  the  front  car  of  those  then  being  on  the 
track.  The  men  went  to  work  at  once,  and  as  fast  as  they 
could.  Peterson  finished  his  work  on  one  car,  and  passed  by 
Carlson,  who  was  fixing  a  brake-beam  on  one  of  the  cars,  and 
went  to  work  on  another  car.  He  was  sitting  on  the  ground 
under  the  car,  fastening  the  nuts  upon  some  bolts. 

While  the  men  were  thus  engaged  upon  these  cars,  another 
train,  consisting  of  thirty  or  thirty-five  cars,  was  backed  down 
upon  this  same  track  within  from  one  to  six  car-lengths  of 
the  train  being  repaired.     Carlson   knew  of  this,  but  did  not 
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move  or  change  the  flag.  He  swears  that  Leith,  the  other 
foreman,  and  one  Oscar  Strom  had  gone  ahead,  and  he  sup- 
posed that  they  had  moved  the  flag  to  the  front  end  of  the  last 
train,  or  would  do  so;  therefore  he  kept  on  at  work,  and  paid 
no  attention  to  the  matter.     The  flag  was  not  changed. 

While  these  two -sections  were  standing  on  this  track,  Oscar 
Strom,  a  car-repairer,  and  one  of  the  gang  under  Carlson  and 
Leith,  passed  along  the  section  last  placed  upon  the  track, 
and  inspected  the  cars.  He  marked  one  "B.  0."  (bad  order). 
This  car  was  about  the  sixth  one  from  the  front  end  of  the 
section.  Sylvester  Geiger,  a  brakeman,  going  out  that  day, 
came  through  the  yard,  and  seeing  this  B.  0.  car,  pulled  the 
pin  connecting  it  with  the  rear  cars.  He  spoke  to  Murray, 
the  yard-master,  about  it,  and  Murray  ordered  the  switch- 
engine  to  take  this  car  out.  One  Farnum,  who  was  not  a 
witness  upon  the  trial,  was  running  the  switch-engine.  He 
attached  the  engine  to  the  first  section,  and  ran  the  detached 
cars  out  upon  another  track,  and  the  B.  0.  car  was  "kicked" 
upon  it.  He  then  ran  the  remaining  five  cars  back  upon 
track  No.  4.  As  soon  as  he  did  this,  he  detached  the  engine 
from  them.  Geiger  was  on  top  of  the  cars,  and  supposed  the 
engine  was  still  attached  to  them.  When  he  got  near  the  rest 
of  the  section,  to  which  he  intended  to  couple  these  cars,  he 
gave  a  signal  for  the  engine  to  slow  up.  Discovering  that  the 
engine  was  not  attached,  when  within  about  two  car-lengths 
of  the  section,  he  jumped  off  and  ran  ahead  to  make  the 
coupling.  He  testifies:  "They  [the  cars]  just  about  got  up 
with  me, — they  don't  run  very  fast, — kept  just  about  up  with 
me;  then  somebody  hallooed  at  me  to  get  out,  and  I  was  kind 
of  scared,  so  I  got  out,  and  lost  the  coupling,  and  they  struck, 
and  run  the  others  down  against  the  thirty  cars  these  car- 
repairers  were  working  under." 

Without  any  warning  to  plaintiff,  the  car  which  he  was 
under  lunged  back  over  him,  dragging  him  on  his  back  across 
his  tool-chest,  injuring  his  shoulder  and  spine,  from  which 
injury  he  elaims  a  probable  permanent  disability. 

The  testimony  shows  that  it  was  not  the  duty  of  the  plain- 
tiff to  move  this  flag,  and  he  had  been  forbidden  to  touch  it. 
The  men  having  properly  the  charge  of  it  were  Leith  and 
Carlson. 

No  one  else  was  authorized  to  touch  it  except  by  their  or- 
der. 

In  the  plaintiff's  declaration,  the  causes  of  negligence  upon 
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the  part  of  the  defendant  were  alleged  as  follows:  1.  That  de- 
fendant should  have  provided  a  watchman  to  warn  plaintiff 
of  the  movement  of  the  cars,  and  notify  other  employees  of 
his  whereabouts;  2.  That  a  proper  signal-flag  should  have 
been  used  to  give  notice  of  his  presence  under  the  cars;  3. 
That  the  cars  under  which  he  was  working  should  have  been 
"locked,"  or  placed  against  a  "bumper,"  or  stationary  post; 
4.  That  defendant  neglected  to  provide  such  watchman,  flag, 
or  bumper;  5.  The  defendant  neglected  all  reasonable  means 
to  prevent  the  movement  of  the  cars  while  plaintiff  was  at 
work  under  them;  6.  Defendant  negligently  required  the  cars 
to  be  repaired  on  an  open  track,  upon  which  engines  or 
cars  might  be  run  while  plaintiff  was  at  work;  7.  And  negli- 
gently exposed  plaintiff  to  the  risk  from  the  movement  of  the 
cars;  8.  That  while  plaintiff  was  under  the  cars,  and  in  the 
absence  of  such  precautions,  without  any  warning  to  him, 
defendant  wrongfully  caused  a  number  of  cars  to  be  pushed 
in  upon  the  track  where  plaintiff  was  at  work,  by  locomotive 
power,  at  a  high  rate  of  speed,  unattached  to  the  locomotive, 
and  insufficiently  provided  with  brakemen. 

The  proof  showed  that  no  watchman  or  bumpers  were  pro- 
vided, and  no  signal  used  except  the  red  flag,  which  would 
undoubtedly  have  answered  the  purposes  of  a  sufficient  signal 
had  it  been  removed  to  the  front  end  of  the  section  last  run 
upon  the  track. 

Upon  the  conclusion  of  the  testimony,  the  circuit  judge  di- 
rected a  verdict  for  the  defendant,  holding,  —  1.  That  the  in- 
jury was  caused  by  the  neglect  of  Carlson  or  Leith  to  remove 
the  flag  from  the  rear  section,  and  place  it  at  the  head  of  the 
front  section  of  the  cars  upon  the  track;  2.  From  the  neglect 
of  the  switchman,  Farnum,  to  perform  his  duty;  that  he  had 
no  business  or  right  to  uncouple  the  cars  from  the  engine  as  he 
did. 

He  then  ruled  that,  inasmuch  as  there  was  no  evidence 
offered  or  claim  made  that  either  Carlson,  Leith,  or  Farnum, 
were  incompetent,  the  plaintiff  could  not  recover,  because  all 
these  parties  were,  in  law,  fellow-employees  with  the  plaintiff. 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  it  was  neg- 
ligence on  the  part  of  the  defendant  to  run  the  last  section  of 
cars  upon  the  track  while  the  others  were  being  repaired,  and 
had  the  signal-flag  at  the  front  of  them;  that  the  evidence 
shows  it  was  their  custom  to  do  so,  the  only  instructions 
being  to  leave  space    between  the  cars  being  repaired;    and 
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that  the  plaintiff  had  a  right  to  go  to  the  jury  upon  this  ques- 
tion. 

His  counsel  assert  that  the  primary  cause  of  the  injury  was 
the  existence  of  the  rule  or  custom  to  permit  encroachments 
upon  the  track,  or  a  want  of  sufficiently  definite  rules  to  gov- 
ern the  use  of  the  signal-flag,  or  both  combined. 

The  testimony  shows  that  the  following  rule  was  in  force, 
and  had  been  for  some  time  before  the  accident.  There  was  a 
dispute  in  the  testimony  as  to  whether  or  not  notices  of  this 
rule  were  posted  up  while  plaintiff  was  in  the  employ  of  de- 
fendant. But  there  is  no  question,  from  the  record,  but  the 
instructions  of  the  defendant  were  that  the  red  flag  should  be 
placed  at  the  front  end  of  the  cars  on  the  repairing  track,  and 
that  in  no  event  should  any  train  be  run  against  cars  having 
such  flag  upon  them. 

The  following  is  a  copy  of  said  notice:  — 

"  Chicago  &  Northwestern  Railway  Company, 

"  Office  of  the  General    Superintendent. 

"  General  Notice. 

"  Chicago,  October  27,  1881. 

"  Hereafter  it  is  made  the  duty  of  all  car-inspectors  and 
repair-men,  before  they  go  under  or  between  any  cars  to  in- 
spect or  repair  the  same,  to  have  first  displayed  a  red  signal 
on  the  end  of  car  or  cars  in  the  direction  from  which  a  train  or 
engine  could  approach. 

"  All  train-men  must  carefully  observe  this  notice,  and 
under  no  circumstances  must  they  back  against  or  couple  onto 
any  car  while  such  signal  is  displayed. 

"Car  repair-men  and  car-inspectors  must  provide  them- 
selves with  such  signal,  which  can  be  obtained  from  their  fore- 
man, and  have  them  on  hand  at  all  times  for  use." 

I  think  it  must  be  considered  that  this  rule,  if  enforced,  was 
-adequately  sufficient  for  the  protection  of  plaintiff,  and  the 
men  working  at  the  same  employment.  A  similar  method  of 
protection  is  adopted  by  other  roads,  and  has  in  one  case  been 
judicially  determined  to  be  "  a  very  efficient  rule,  and  if  faith- 
fully and  carefully  observed,  would  give  reasonable  protection 
to  repair-men":  Abel  v.  President  etc.,  103  N.  Y.  586;  57  Am. 
Rep.  773. 

With  this  rule  in  existence,  and  with  instructions  to  all  em- 
ployees to  observe  it,  it  was  not,  in  my  opinion,  negligence  on 
the  part  of  the  defendant  in  not  having  a  watchman  or  "bump- 
ers"; nor  was  it  negligent  to  run  other  cars  upon  the  same 
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track  where  cars  were  being  repaired,  when  space  was  left  be- 
tween them,  and  the  red  flag  was  respected  according  to  the 
rule. 

While  the  negligence  of  Farnum,  in  detaching  the  engine 
from  the  cars  used  in  "  kicking  "  the  B.  0.  car  upon  the  main 
track,  had  something  to  do  with  causing  the  accident,  the 
real  neglect  which  was  the  main  cause  of  the  injury  was  the 
failure  of  the  foremen,  or  one  of  them,  to  remove  the  flag,  and 
place  it  at  the  head  of  the  front  section  of  the  cars  upon  the 
repair-track.  If  this  had  been  done,  none  of  the  cars  would 
have  been  moved  while  plaintiff  or  any  of  the  men  were  at 
work  repairing  the  cars  if  the  rules  of  the  defendant  had  been 
obeyed. 

As  stated  by  the  circuit  judge,  there  could  be  no  claim, 
from  the  record,  that  either  Farnum,  Leith,  or  Carlson  were  in- 
competent men  in  such  sense  as  to  charge  defendant  with  the 
results  of  their  negligence.  If  the  question  were  an  open  one 
in  this  state,  I  should  not  be  inclined  to  hold  that  either  of 
these  persons  was  a  fellow-employee  of  the  plaintiff.  But  the 
law  in  this  respect  is  well  settled  in  this  state,  and  the  circuit 
judge  followed  the  decisions  of  this  court,  citing  them  in  his 
charge  to  the  jury:  See  Railroad  Co.  v.  Dolan,  32  Mich.  510; 
Smith  v.  rotter,  46  Id.  258;  Railroad  Co.  v.  Austin,  40  Id.  247; 
Mining  Co.  v.  Kitts,  42  Id.  34*;  Greenwald  v.  Railroad  Co.,  49 
Id.  197;  Gardner  v.  Railroad  Co.,  58  Id.  584;  Hoar  v.  Merritt, 
62  Id.  386. 

Under  the  plaintiff's  evidence,  and  the  other  undisputed 
facts  in  the  record,  and  the  law  applicable  to  the  same,  the 
judgment  of  the  court  below  must  be  affirmed. 

Master  and  Servant  —  Who  are  Co-servants  or  Co-employees:  Cin- 
cinnati etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439;  10  Am.  St.  Rep.  67,  and 
note  75;  Ewald  v.  Chicago  etc.  R'y  Co.,  70  Wis.  420;  5  Am.  St.  Rep.  178,  and 
note;  Theleman  v.  Moeller,  73  Iowa,  108;  5  Am.  St.  Rep.  063,  and  note;  Alc- 
Master  v.  Illinois  etc.  R.  R.  Co.,  65  Miss.  '264;  7  Am.  St.  Rep.  653,  and  note 
657;  Fislc\.  Central  P.  R.  R.  Co.,  72  Cal.  3S;  1  Am.  St.  Rep.  31-33.  An 
engineer  is  a  fellow-servant  of  a  brakeinan,  where,  being  deprived  of  their 
conductor,  both  pursue,  independently  of  each  other,  the  duties  prescribed 
by  the  rules  of  the  railway  company  in  such  emergency:  Louisville  etc.  R.  R. 
Co.  v.  Martin,  S7  Tenn.  39S,  and  cases  there  cited.  Where  A  was  employed 
in  a  blacksmith-shop  of  a  locomotive  and  machine  works,  and  upon  the  di- 
rection of  an  ollicer  of  the  company  repaired  a  chain  which  had  been  used 
in  raising  locomotive  driving-wheels,  to  be  worked  on  by  B,  employed  by  the 
works  for  that  purpose,  and  when  the  chain  was  again  furnished  to  and  used 
by  B  for  that  purpose,  and  B  was  injured  by  its  breaking  at  the  link  which 
had  been  repaired,  A  and  B  were  fellow-servants  in  a  common  employment; 
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Rogers  etc.  Works  v.  Hand,  50  N.  J.  L.  464;  compare  Handelun  v.  Burlington 
etc.  R'y  Co.,  72  Iowa,  709. 

Master  and  Servant  —  Master's  Liability  for  Injuries  to  Servant 
by  Negligence  of  Co-servant. — The  general  doctrine  that  a  master  is 
not  liable  for  injuries  caused  by  the  negligence  of  fellow-servants  engaged 
in  the  same  common  employment  is  now  regarded  as  settled  law:  Anderson 
v.  Bennett,  16  Or.  515;  8  Am.  St.  Rep.  311,  and  note  328;  Ewaldv.  Chicago 
etc.  R'y  Co.,  70  Wis.  420;  5  Am.  St.  Rep.  178,  and  note  187;  Thclemanv. 
Moeller,  73  Iowa,  108;  5  Am.  St.  Rep.  663,  and  note  664;  note  to  Faren  v. 
Sellers,  4  Am.  St.  Rep.  264;  Jones  v.  Old  Dominion  Cotton  Milk,  82  Va.  140; 
3  Am.  St.  Rep.  92,  and  note  106;  Fish  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  38; 
1  Am.  St.  Rep.  22,  and  note  31-33;  Ashley  v.  Hart,  147  Mass.  573;  Dunlap 
v.  Barney  Mfg.  Co.,  148  Mass.  51.  But  there  are  exceptions  to  this  general 
rule  that  a  master  is  not  liable  to  one  servant  for  an  injury  resulting  from 
the  negligence  of  a  fellow-servant:  Jones  v.  Old  Dominion  Cotton  Mills,  82  Va. 
140;  3  Am.  St.  Rep.  92;  and  it  is  settled  that  the  master  is  liable  when  he 
has,  through  negligence,  selected  and  employed  a  servant  who  is  totally  in- 
competent: Anderson  v.  Bennett,  16  Or.  515;  8  Am.  St.  Rep.  311;  EvansviUe 
etc.  R.  R.  Co.  v.  Quyton,  115  Ind.  450;  7  Am.  St.  Rep.  458,  and  note  465;  Mc- 
Master  v.  Illinois  etc.  R.  R.  Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653,  and  note 
657;  McKinnon  v.  Norcross,  148  Mass.  533.  Nor  is  the  master  responsible 
for  the  mere  personal  negligence  of  a  superior  servant  to  an  inferior  servant; 
and  in  order  to  render  the  master  liable  for  the  consequences  of  the  supe- 
rior servant's  negligence,  the  latter  must  so  far  stand  in  the  master's  place 
as  to  be  charged,  in  the  particular  matter  from  which  the  injury  results  to 
the  inferior  servant,  with  the  performance  of  some  duty  which,  under  the 
law,  the  master  owes  to  such  servant:  Louisville  etc.  R.  R.  Co.  v.  Lahr,  86 
Tenn.  335. 

Master  and  Servant  —  Violation  of  Rules.  —  When  an  injury  is  re- 
ceived by  one  in  the  employ  of  another,  while  engaged  in  the  performance 
of  a  service  for  his  employer,  but  which  is  rendered  in  a  manner  violative  of 
the  rules  of  the  employer,  no  damage  can  be  recovered  from  such  employer: 
Pilkinton  v.  Gulf  etc.  R'y  Co.,  70  Tex.  226;  Cincinnati  etc.  R'y  Co.  v.  Lang,  118 
Ind.  579. 

Master  and  Servant  —  Rules.  —  A  railway  company  must  promulgate 
rules  for  the  protection  of  its  employees  against  one  another's  negligence: 
Abel  v.  President,  103  N.  Y.  581;  57  Am.  Rep.  773;  Lewis  v.  Safert,  116  Pa. 
St.  628;  2  Am.  St.  Rep.  631,  and  note  638. 
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[G7  Michigan,  146.  | 
Taxation  —  Abstract-books  not  Subject  to. — The  Michigan  constitu- 
tion requiring  that  property  shall  be  assessed  at  its  cash  value  means, 
not  only  such  property  as  may  be  put  to  valuable  uses,  but  also  such  as 
has  a  recognizable  cash  value  inherent  in  itself,  and  not  enhanced  or 
diminished  according  to  the  person  who  owns  or  uses  it.  Books  of  ab- 
stracts of  title  have  no  intrinsic  value,  and  are  only  valuable  for  the  in- 
formation they  contain,  conveyed  by  consultation  or  extracts,  hence  they 
are  not  subject  to  taxation. 
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M.  Brown,  for  the  plaintiff,  appellant. 
Austin  Herrick,  for  the  appellee. 

Campbell,  C.  J.  Plaintiff  sued  to  recover  taxes  paid  under 
protest,  for  which  the  tax  collector  was  proceeding  to  collec- 
tion under  his  warrant. 

The  taxes  were  levied  in  1885.  The  supervisor  had  as- 
sessed plaintiff  for  three  hundred  dollars  upon  the  contents  of 
his  office,  to  which  plaintiff  did  not  object.  When  the  board 
of  review  met,  that  body,  of  its  own  motion,  and  without  tes- 
timony, raised  the  assessment  to  eighteen  hundred  dollars, 
doing  so  upon  the  claim  that  certain  abstract-books  referring 
to  land  titles  in  Mecosta  County  should  be  taxed  at  that  rate. 
After  raising  the  assessment,  plaintiff  was  notified  of  it,  and 
appeared  by  counsel  to  object  to  it,  but  the  board  refused  to 
change  the  enlarged  rate. 

While  some  question  may  exist  as  to  the  validity  of  this 
action  in  the  manner  in  which  it  was  had,  we  do  not  propose 
to  diseuss  that,  inasmuch  as  the  subject-matter  which  they 
proposed  to  assess  in  that  way  was  not  subject  to  their  juris- 
diction. 

The  constitution  requires  assessments  to  be  made  on  prop- 
erty at  its  cash  value.  This  means,  not  only  what  may  be  put 
to  valuable  uses,  but  what  has  a  recognizable  pecuniary  value 
inherent  in  itself,  and  not  enhanced  or  diminished  according 
to  the  person  who  owns  or  uses  it.  The  court  below  found  ex- 
pressly, and  could  not  have  found  otherwise,  that  these  abstract- 
books  have  no  intrinsic  value.  They  are  only  valuable  for  the 
information  they  contain,  and  that  information  is  conveyed 
by  consultation  or  extracts.  Their  value  is  only  kept  up  by 
their  completeness  and  continued  correction.  The  sale  of  a 
complete  copy  would  practically  destroy  the  value  of  the  books 
in  the  hands  of  the  plaintiff.  So  a  similar  compilation  by  any 
one  else  would  have  a  like  result.  The  value  of  the  books, 
except  as  used,  is  nothing.  They  resemble  in  nature,  if  not 
precisely,  the  books  which  are  consulted  by  any  person  who 
makes  an  income  from  his  acquired  knowledge,  whether  scien- 
tific or  otherwise;  as  a  surveyor's  notes,  an  author's  memo- 
randa, a  druggist's  recipes,  and  many  analogous  things.  They 
may  be  and  are  very  serviceable,  but  they  are  not  things  that 
the  law  has  made  subject  to  seizure  or  assessment.  If  these 
books  were  taxable  as  personalty,  they  could  be  made  liable 
to  satisfy  it,  and  this,  in  our  opinion,  cannot  be  done. 
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As  the  whole  subject  was  discussed  and  disposed  of  in  Dart 
v.  Woodhouse,  40  Mich.  399,  29  Am.  Rep.  544,  it  does  not  seem 
necessary  to  rehearse  or  review  what  was  there  held.  All 
civilized  governments  respect  private  manuscripts,  and  treat 
them  as  not  partaking  of  the  nature  of  property  open  to  ordi- 
nary sale  and  disposal.  The  possession  of  them  gives  no 
right  in  the  possessor  to  use  them,  or  publish  them,  unless  b}r 
the  acquiescence  of  the  originator.  While  it  often  has  hap- 
pened that  trade  secrets,  and  other  information  which  has 
been  noted  down  in  writing,  may  furnish  means  of  acquiring 
profit,  it  was  never  imagined  or  held  that  the  writings  them- 
selves were  subject  to  seizure  and  sale  without  consent.  Any 
attempt  to  make  value  out  of  such  a  sale  would  be  really  a 
sale  of  knowledge,  and  not  of  property. 

Whether  the  tax  laws  do  or  do  not  include  things  resem- 
bling these  books  in  their  nature  we  need  not  inquire,  although 
none  such  have  been  pointed  out.  If  they  do,  it  is  probably 
through  inadvertence.  It  is  very  clear  to  us  that  this  prop- 
erty does  not  come  within  the  constitutional  description,  and 
we  have  found  no  intimation  that  the  statutes  meant  to  in- 
clude it. 

Whether  plaintiff's  business  itself  can  be  taxed  is  not  in- 
volved here.  This  is  not  a  tax  on  business  directly,  although 
it  is  evidently  measured  by  business,  which  is  not  the  legal 
test. 

We  think  the  tax  was  invalid,  and  judgment  must  be  ren- 
dered for  the  plaintiff  for  the  amount  paid,  with  interest,  and 
costs  of  both  courts,  reversing  the  judgment  below. 


Taxation.  — Unpublished  manuscripts  are  not  subject  to  execution  or  tax- 
ation: Dart  v.  Wood/iouse,  40  Mich.  399;  29  Am.  Rep.  545. 


Oct.  1887.]     Marshall  v.  Widdicomb  Furniture  Co.      573 
Marshall  v.  Widdicomb  Furniture  Company. 

[67  Michigan,  1G7.1 

Master  and  Servant  —  Injury  from  Defective  Appliance  —  Negli- 
gence Question  for  Jury. — In  an  action  to  recover  damages  for  an 
injury  from  a  knife  flying  out  of  a  shaper-head,  if  the  proof  shows  that 
it  was  the  first  time  the  shaper  was  used;  that  the  injury  happened  as 
soon  as  it  reached  its  highest  velocity,  before  it  was  applied  to  cutting 
timber;  that  such  shaper-head  was  contrived,  invented,  and  made  upon 
a  plan  of  one  of  the  principal  managers  of  the  employer;  that  it  was 
novel,  and  differed  in  some  respects  from  other  heads  in  use,  and  espe- 
cially in  the  device  used  to  check  the  tendency  of  the  knife  to  fly  out  of 
its  socket,  — this  evidence,  together  with  the  fact  that  the  knife  did  fly  out 
when  fastened  as  well  as  it  was  designed  to  be,  has  a  tendency  to  prove 
that  the  design  was  bad,  and  is  at  least  enough  to  go  to  the  jury  on  the 
question  whether  it  was  a  reasonably  safe  implement,  and  properly  de- 
signed, and  whether  the  principle  it  involved  was  not  a  departure  from 
safe  methods  as  before  applied;  and  the  fact  that  there  may  have  been 
some  conflict  on  one  or  another  question  does  not  authorize  the  trial 
judge  to  deprive  the  jury  of  power  to  determine  such  conflict. 

Master  and  Servant — Dangerous  Machinery. — Persons  using  machin- 
ery are  not  held  to  any  absolute  duty  of  insuring  its  safety,  but  some 
care  is  required  in  introducing  untried  novelties.  That  which  has  been 
approved  as  safe  by  reasonable  experience  may  be  presumed  safe  by  those 
who  rely  on  that  experience  to  justify  them  in  selecting  it;  and  where 
the  result  of  any  defect  must  be  an  immediate  danger  to  human  life,  it 
devolves  on  those  who  expose  life  to  the  dangers  of  a  new  experiment 
which  turns  out  badly  to  show  that  tfcey  have  followed  such  a  course  as 
the  understood  rules  of  service  or  mechanics  applicable  to  such  matters 
rendered  safe  according  to  ordinary  probabilities. 

Everett  D.  Comstock  and  Benjamin  F.  Sliter,  for  the  appel- 
lant. 

Butterfield  and  Keeney,and  Edwin  F.  Uhl,  for  the  defendant. 

Campbell,  C.  J.  Peter  Marshall  was  killed  by  a  knife  fly- 
ing out  of  a  rapidly  revolving  shaper-head  the  first  time  it 
was  used  as  then  arranged,  and  as  soon  as  it  readied  its  high 
velocity,  before  it  was  applied  to  cutting  into  lumber  to  be 
worked.  The  testimony  was  strong  that  the  knives  had  been 
fastened  in  as  tightly  as  they  could  be.  The  head  was  got 
up  on  a  new  plan,  by  the  contrivance  and  invention  of  one  of 
the  principal  managers  of  defendant,  and  was  made  accurately 
from  the  plan.  The  court  below,  without  giving  reasons  for 
that  conclusion,  held  there  was  no  proof  of  negligence,  and 
ordered  a  verdict  for  defendant.  This  ruling  would  have  made 
all  other  points  immaterial.  There  were  several  rulings  ex- 
cluding evidence  which  seems  to  have  had  some  legal  bearing 
on  the  points  in  controversy.     The  only  conceivable  grounds 
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for  taking  the  case  away  from  the  jury  must  have  been  that 
the  defendant  had,  in  choosing  to  have  the  ehaper-head  made 
as  it  was,  been  legally  justified  in  taking  that  responsibility, 
having  a  right  to  rely  on  the  skill  of  those  who  acted  in  mak- 
ing or  selecting  it. 

The  testimony  tended  to  show  that  the  construction  was 
novel  in  some  respects.  There  was  testimony  tending  to  show 
that  one  of  the  differences  between  the  shaper-head  in  question 
and  others  used  before  it  was,  that  in  this  the  projecting  knives, 
which  were  set  in  the  solid  body  of  the  head,  were  set  in  par- 
allel grooves,  and  were  made  with  parallel  surfaces,  so  that 
they  were  only  held  in  place  by  the  pressure  of  metal  on  metal, 
without  shoulders,  wedges,  or  any  other  device  to  hold  them 
beyond  friction;  while  in  others  there  were  such  devices,  by 
making  the  shank  of  the  knife  wedge-shaped,  and  thicker  at 
the  inner  end  than  at  the  outer,  or  by  some  other  device, 
whereby  the  knife  would  be  checked  in  its  tendency  to  fly  out 
of  its  socket. 

The  fact  that  a  knife  did  fly  out  when  fastened  in  as  well 
as  it  was  designed  to  be,  and  when  the  testimony  indicated  no 
imperfection  in  carrying  out  the  design,  had  at  least  a  ten- 
dency to  prove  that  the  design  was  bad.  Never  having  been 
used  again,  there  was  nothing  to  indicate  that  it  would  have 
been  any  safer,  or  to  overcome  the  proof  that  it  had  been  made 
as  safe  as  its  nature  permitted.  There  was  at  least  enough  to 
go  to  the  jury  on  the  question  whether  it  was  a  reasonably 
safe  implement,  and  properly  designed,  and  whether  the  prin- 
ciple involved  in  it  was  not  a  departure  from  safe  methods  as 
before  applied.  If  there  was  such  testimony,  the  fact  that 
there  may  have  been  some  conflict  on  one  or  another  question 
would  not  allow  the  judge  to  deprive  the  jury  of  the  power  to 
■determine  the  conflict. 

The  law  does  not  hold  persons  using  machinery  to  any  abso- 
lute duty  of  insuring  its  safety.  It  does,  however,  require 
some  care  in  introducing  untried  novelties.  That  which  has 
been  approved  as  safe  by  reasonable  experience  may  be  pre- 
sumed safe  by  those  who  rely  on  that  experience  to  justify 
them  in  selecting  it.  But  where  the  result  of  any  defect 
must  be  an  immediate  danger  to  human  life,  it  devolves  on 
those  who  expose  human  life  to  the  dangers  of  a  new  experi- 
ment which  turns  out  badly  to  show  that  they  have  followed 
such  a  course  as  the  understood  rules  of  science  or  mechanics 
applicable  to  such   matters  rendered   safe  according  to  ordi- 
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nary  probabilities.  Tbis  machine  was,  according  to  some,  at 
least,  of  the  testimony,  made  in  violation  of  known  rules  of 
mechanics,  in  trusting  to  mere  pressure  to  overcome  the  cen- 
trifugal tendencies  of  a  knife  revolving  at  great  veloeity.  It 
was  devised  by  defendant  on  its  own  responsibility.  What- 
ever view  the  jury  might  have  taken  of  the  matter,  the  ques- 
tions presented  were  distinct  questions  of  fact,  and  ought  to 
have  been  submitted. 

It  certainly  cannot  be  said,  as  matter  of  law,  that  the  de- 
ceased contributed  to  the  casualty  by  his  negligence.  He  was 
not  a  trespasser,  and  the  knife  was  just  as  likely  to  be  thrown 
in  one  direction  as  another.  No  one  could  have  supposed  that 
where  he  stood  was  particularly  dangerous. 

As  the  argument  naturally  rested  chiefly  on  the  withdrawal 
of  the  case  from  the  jury,  the  questions  concerning  the  rejec- 
tion of  testimony  were  not  as  fully  presented  as  they  otherwise 
would  have  been.  There  is  reason  to  urge  that  testimony  was 
shut  out  concerning  mechanical  questions,  and  some  others 
which  might  have  thrown  light  on  scientific  subjects.  It  is 
not  very  clear  that  average  jurors,  or  average  persons  not 
jurors,  do  not  need  some  instruction  on  mechanical  rules  and 
scientific  facts,  which  require  some  intimacy  with  practical 
affairs.  Theoretical  knowledge  is  not  always  practical  knowl- 
edge, and  many  intelligent  persons  are  deficient  in  the  power 
of  readily  comprehending  such  matters.  In  the  present  case, 
there  was  more  or  less  conflict  on  some  of  the  questions  which 
the  court  seemed  to  regard  as  within  the  common  knowledge 
of  mankind. 

The  judgment  should  be  reversed,  and  a  new  trial  granted. 


Sherwood,  J.,  dissented,  and  stated  that  among  the  machines  used  by  de- 
fendant in  the  manufacture  of  furniture  was  the  one  known  as  a  shaper-head, 
used  iu  raising  moldings  or  panels,  in  cutting  grooves,  rounding  edges,  and  in 
doing  other  work.  This  machine  was  made  by  putting  on  a  perpendicular 
spindle  extending  up  through  a  table  two  circular  iron  collars,  one  above  the 
other,  the  inner  surfaces  perfectly  smooth,  with  grooves  cut  therein  in  which 
the  knives  were  placed  to  be  used  by  the  machine  in  doing  the  different  kinds 
of  work.  The  pressure  of  a  nut  upon  the  collars  was  depended  upon  to  keep 
the  knives  in  place  and  from  flying  out.  It  is  conceded  that  when  in  motion 
a  shaper-head  is  a  very  dangerous  machine,  and  that  when  properly  used  it  ia 
usual  that  knives  are  expelled  therefrom.  The  change  made  in  the  machine 
in  question  by  the  secretary  of  the  defendant  company  was  intended  to  make 
it  more  safe.  It  was  made,  put  together,  and  tested  to  the  entire  satisfaction 
of  skilled  machinists  before  it  was  put  in  use.  That  as  the  shaper-head  was 
not  complicated,  and  the  principles  involved  therein  were  easily  understood 
by  ordinary   machinists,  the  defendant  company  was  warranted  in  putting 
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it  into  use,  especially  when  the  evidence  did  not  dispute  the  fact  that  the 
change  made  in  the  old  machine  was  nothing  new,  and  well  calculated  to  servo 
the  purpose  for  which  it  was  intended,  the  only  dispute  being  as  to  the  man- 
ner of  its  application,  and  that  in  this  the  defendant  company  obtained 
skilled  and  competent  mechanics  and  machinists;  that  "the  duty  which  the 
defendant  owed  to  young  Marshall  was  that  of  a  master  towards  a  servant  in 
his  employment;  that  duty  was  to  take  ordinary  and  reasonable  care  not  to 
subject  him  to  unreasonable  and  extraordinary  dangers.  The  defendant, 
however,  when  it  took  the  boy  in  its  employ  did  not  guarantee  his  safety. 
Safety  in  the  use  of  machinery  is  only  comparatively  so,  both  as  to  those  using 
it  and  to  those  at  work  in  its  immediate  vicinity.  All  machinery  is  danger- 
ous when  in  use,  to  a  greater  or  less  extent;  and  when  it  i3  said  that  the  mas- 
ter may  become  liable  for  negligence  in  not  providing  suitable  and  safe 
machinery,  it  is  not  meant  that  the  master  warrants  the  strength  or  safety  of 
his  machinery  or  appliances,  but  that  he  is  personally  negligent  in  not  tak- 
ing proper  precautions  to  see  that  they  are  reasonably  strong  and  safe.  The 
law  does  not  require  him  to  guarantee  the  prudence,  skill,  or  fidelity  of  those 
from  whom  he  obtains  his  tools  or  machinery,  or  the  strength  or  fitness  of  the 
materials  they  make  use  of.  If  he  employs  such  reasonable  care  and  prudence 
in  selecting  or  ordering  what  he  requires  in  his  business  as  every  prudent 
man  is  expected  to  employ  in  providing  himself  with  the  conveniences  of  his 
occupation,  this  is  all  that  can  be  required  of  him,  and  he  is  only  responsible 
where  he  has  failed  to  use  such  care  in  securing  the  making  of  such  machinery 
by  competent  and  skilled  workmen,  or  in  the  selection  thereof ";  citing 
Cooley  on  Torts,  557;  Fort  Wayne  etc.  R.  R.  Co.  v.  Oildersleeve,  33  Mich.  133; 
Readhead  v.  Railroad  Co.,  L.  R.  2  Q.  B.  412;  Ladd  v.  New  Bedford  R.  R.  Co., 
119  Mass.  412;  20  Am.  Rep.  331;  Indianapolis  etc.  R.  R.  Co.  v.  Love,  10  Iud. 
554;  Toledo  etc.  Ky  Co.  v.  Fredericks,  71  111.  294;  Mobile  etc.  R.  R.  Co.  v. 
T/iomas,  42  Ala.  672;  Patterson  v.  Pittsburg  etc.  R.  R.  Co.,  76  Pa.  St.  389;  18 
Am.  Rep.  412;  Gibson  v.  Pacific  R.  R.  Co.,  46  Mo.  163;  2  Am.  Rep.  497;  Flike 
v.  Boston  etc.  R.  R.  Co.,  53  N.  Y.  5±9;  13  Am.  Rep.  545;  Shanny  v.  Andros- 
coggin Mills,  66  Me.  420.  His  honor  then  states  that  the  record  shows  that 
Marshall  was  fifteen  years  of  age  at  the  time  of  his  death;  that  he  was  a  bright 
and  intelligent  boy,  who  had  been  employed  in  a  manufactory  and  drug-store 
before  entering  the  employment  of  the  defendant;  that  he  was  fully  cognizant 
of  his  position,  surrounded  by  dangerous  machinery,  and  under  his  contract  of 
service  assumed  the  ordinary  perils  and  risks  attached  to  the  business,  and 
those  arising  from  the  negligence  of  fellow-servants;  that  he  had  been  em- 
ployed for  such  length  of  time  as  must  necessarily  familiarize  him  with  the 
dangers  of  the  business;  that  the  place  he  occupied  at  the  time  of  the  acci- 
dent was  one  of  his  own  choice,  and  not  a  place  occupied  by  direction  of  a 
foreman  in  the  employ  of  defendant,  though  such  place  was  outside  the  busi- 
ness for  which  he  was  employed;  that  defendant  undoubtedly  had  a  right  to 
make  such  changes  in  machinery  as  was  desirable,  provided  no  law  was  vio- 
lated; that  the  change  made  in  the  shaper-head  in  question  was  for  the  pur- 
pose of  making  the  machine  more  safe,  and  to  keep  the  knives  from  flying 
out,  and  that  though  there  was  some  conflict  in  the  evidence  as  to  how  the 
change  should  have  been  made,  still  competent  and  skillful  machinists  were 
employed  to  make  the  change;  that  defendant  was  privileged  to  choose  from 
among  his  competent  workmen  those  who  should  make  the  change,  and  he 
was  not  required  to  use  the  best  nor  the  safest  machine,  nor  responsible  for 
failure  to  discard  one  which  was  unsafe,  and  supply  in  its  place  something 
safer;  citing,  in  support  of  this  doctrine,  2  Thompson  on  Negligence,  983;  Fort 
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Wayne  etc.  R.  R.  Co.  v.  Gilderslceve,  33  Mich.  133;  Stack  v.  Patterson,  6  Phila. 
225;  Western  etc.  R.  R.  Co.  v.  Bishop,  50  Ga.  465;  Wonder  v.  Baltimore  etc 
R.  R.  Co.,  32  Md.  411;  3  Am.  Rep.  143;  Jones  v.  Oranite  Mills,  126  Mass. 
84;  30  Am.  Rep.  661;  Piper  v.  New  York  etc.  R.  R.  Co.,  1  Thomp.  &  C.  290; 
Salters  v.  President  etc.  of  tlie  Delaware  etc.  Canal  Co.,  3  Hun,  338.  No  negli- 
gence could  be  attributed  to  defendant  in  furnishing  the  machine  in  question, 
for  the  reason  that  the  changed  shaper-head  was  made  by  skilled  workmen 
of  experience,  and  after  its  completion  was  put  into  operation  and  worked  to 
the  entire  satisfaction  of  the  foreman  of  the  floor  and  others  who  saw  it. 
As  to  the  question  of  the  claimed  incompetency,  on  account  of  his  youth,  of 
the  party  who  adjusted  and  tightened  the  knives  in  the  machine  the  morn- 
ing of  the  accident,  the  judge  says:  "  He  was  at  that  time  eighteen  years  of 
age,  and  had  worked  in  the  defendant's  shops  then  about  nine  years,  and 
was  working  on  the  same  floor  with  the  deceased  when  he  was  killed.  He 
had  had  two  years  and  a  half  previous  experience  in  making  knives  and 
taking  care  of  machinery.  He  did  not  make  the  knive3  one  of  which  killed 
the  young  man.  He  set  the  knives  and  screwed  up  the  fastenings,  and  says 
the  knives  fitted  right,  and  were  fastened  in  tight.  But  it  was  claimed  his 
age  and  inexperience  should  have  been  submitted  to  the  jury  as  tending  to 
show  his  incompetency.  It  is,  however,  nowhere  shown  that  what  he  did 
was  not  right."  His  honor  then  states,  in  effect,  that  but  little  importance 
■wild  be  attached  to  this  question,  as  the  shaper-head  was  carefully  exam- 
ined by  the  foreman  in  the  presence  of  its  maker  and  another  workman  who 
was  running  a  shaper-head,  after  the  young  machinist  who  set  and  tightened 
the  knives  had  left  the  machine,  and  the  competency  and  skill  of  none  of 
these  men  were  doubted  or  questioned.  The  record  also  shows  that  four 
or  five  skilled  mechanics,  with  an  experience  of  from  five  to  thirty  years 
each  say  that  the  changed  shaper-head  was  a  safe  machine,  and  correctly 
constructed  in  principle.  "A  careful  review  c-f  the  entire  record  in  this 
case  since  the  argument  has  satisfied  me  that  the  defendant's  machine  was  a 
safe  one  of  that  class;  that  it  was  made  and  operated  by  competent  and 
Bkillful  persons  in  the  defendant's  employ,  and  that  there  is  no  testimony 
tending  to  show  to  the  contrary;  that  young  Marshall  lost  his  life  without 
any  fault  or  negligence  on  the  part  of  the  defendant;  that  the  accident  which 
overtook  him,  and  resulted  fatally,  must  be  regarded  as  being  included 
among  the  hazards  assumed  when  he  entered  the  employment  of  the  defend- 
ant, and  for  which  no  recompense  can  be  legally  enforced.  The  judgment 
of  the  superior  court  of  Grand  Rapids  should  be  affirmed." 

Negligence  is  Ordinarily  a  Question  of  Fact,  under  the  circum- 
stances surrounding  the  alleged  want  of  care,  which  the  jury  alone  should 
determine:  Chicago  etc.  R'y  Co.  v.  Robinson,  127  111.  9;  ante,  p.  87,  and  note 
89;  Village  of  J.  v.  Chapman,  127  111.  438;  ante,  p.  136,  and  note  142;  John- 
son v.  Missouri  etc.  R'y  Co.,  96  Mo.  340. 

Master  and  Servant.  —  Defective  Machinery  and  Appliances:  See 
cases  discussed  and  cited  in  the  dissenting  opinion  of  the  principal  case  by 
Sherwood,  J. 
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People  v.  Parker. 

[67  Michigan,  222.] 

Forgery  —  Evidence.  —  On  a  trial  on  information  for  forgery  of  a  deed,  the 
testimony  of  a  register  of  deeds  that  a  careful  examination  of  his  records 
failed  to  show  any  transfer  of  particular  land  by  a  grantee  in  a  deed  in- 
troduced in  evidence,  save  by  the  alleged  forged  deed,  is  admissible  to 
show  title  to  the  land  in  such  grantee  at  the  time  of  the  alleged  forgery. 

Forgery  —  Evidence. — On  trial  of  an  indictment  for  forging  the  name  of 
a  deceased  person  to  a  deed,  the  files  of  the  probate  court  of  the  estate, 
including  the  will  of  such  deceased  person,  are  inadmissible  as  evidence 
for  the  purpose  of  allowing  comparison  between  the  signature  to  the  will 
and  that  to  the  deed. 

iForoery  —  Evidence.  — On  the  trial  of  an  information  for  the  forgery  of  a 
deed,  the  evidence  of  witnesses  testifying  to  the  genuineness  of  the  sig- 
nature to  such  deed  by  comparison  with  a  genuine  signature  affixed  to  a 
document  not  legally  in  evidence  for  some  other  purpose  than  that  of 
comparison  is  inadmissible. 

Conspiracy  —  Evidence. — The  theory  that  the  acts  and  declarations  of 
each  conspirator  in  pursuance  of  the  common  purpose  may  be  given  in 
evidence  against  all  only  applies  when  such  acts  and  declarations  are 
confined  to  the  time  intervening  between  the  beginning  and  ending  of 
the  conspiracy,  and  said  or  done  in  the  presence  of  the  other  conspira- 
tors with  their  knowledge  and  ratification.  Before  such  acts  or  decla- 
rations can  be  admitted  in  any  event,  a  prima  facie  case  of  conspiracy 
enust  appear  to  the  trial  court,  so  that  they  may  be  submitted  to  the 
jury  to  be  used  if  they  find  that  a  conspiracy  existed,  but  discarded  if  it 
is  not  established. 

Forgery  —  Evidence.  — Where  one  indicted  for  forgery  of  a  deed  testifies 
in  his  own  behalf  that  the  alleged  forged  deed  is  genuine,  —  that  it  was 
part  of  a  double  blank  executed  and  detached  on  the  same  day  that  the 
grantor  executed  the  other  deed  admitted  to  be  genuine,  and  so  given  in 
«vidence,  — two  witnesses  testifying  that  upon  a  careful  comparison  of  the 
deeds  they  matched  exactly  at  the  top,  where  they  had  been  torn  apart, 
the  deed  admitted  to  be  genuine  to  be  admitted  in  evidence,  and  the 
defense  allowed  to  prove  that  it  was  genuine,  and  so  treated  by  the 
grantor  in  her  lifetime,  and  used  upon  a  public  trial  before  her  death, 
and  upon  the  production  of  such  proof,  comparison  between  the  two  sig- 
natures would  be  proper. 

Forgery — Evidence.  — On  a  trial  of  an  information  for  forgery,  a  recog- 
nizance to  appear  and  answer,  and  an  affidavit  for  a  continuance,  are 
part  of  the  record  in  the  case,  and  may  be  used  in  making  a  comparison 
of  handwriting. 

Forgery  —  Evidence. — On  the  trial  of  an  indictment  for  forgery,  a  note 
and  mortgage  bearing  the  signature  of  the  alleged  forger,  but  not  a  part 
of  the  record  in  the  case,  or  admitted  in  evidence  for  other  purposes, 
are  not  admissible  for  the  sole  purpose  of  making  a  comparison  of  sig- 
natures. 
Forgery  —  Evidence. — The  condition,  whether  drunk  or  sober,  of  an 
alleged  forger  when  he  made  any  signature  or  writing  properly  in  the 
case,  is  admissible  when  such  writing  is  used  for  a  comparison  of  hand- 
writing. 
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Conviction  of  forgery  of  a  deed.  Defendant,  Parker,  was 
charged  jointly  with  C.  Van  Alstine  and  E.  C.  Cleveland 
with  conspiracy  to  forge  the  name  of  Eleanor  Van  Alstine  to 
a  deed  conveying  her  title  to  forty  acres  of  land  to  C.  Van 
Alstine;  said  deed  purports  to  be  executed  by  Eleanor  Van 
Alstine  in  the  presence  of  said  Cleveland  and  defendant, 
and  acknowledged  before  the  latter  as  notary  public.  It  is 
dated  May  9,  1876,  when  the  legal  title  was  in  the  purported 
grantor,  under  the  name  of  Eleanor  Pelton,  who  are  admitted 
to  be  one  and  the  same  person.  Eleanor  Pelton  had  resided 
with  C.  Van  Alstine  as  his  wife,  and  had  been  recognized  by  him 
as  such,  though  no  legal  marriage  existed  between  them.  She 
at  one  time  joined  with  him  as  his  wife  in  the  execution  of  a 
deed,  under  the  name  of  Eleanor  Van  Alstine.  She  died  in 
August,  1876,  leaving  the  land  in  dispute  and  some  personal 
property.  Her  heirs  were  sisters,  named  Mrs.  Giddings  and 
Mrs.  Westcott.  A  will  of  Eleanor  Pelton  was  found  and  pro- 
bated, at  which  time  the  record  title  of  the  land  was  in  her. 
On  April  16,  1877,  C.  Van  Alstine  had  the  alleged  forged  deed 
recorded,  such  deed  being  dated  May  9,  1876,  and  naming 
Eleanor  Van  Alstine  as  grantor  and  C.  Van  Alstine  as 
grantee. 

C.  E.  Weaver,  for  the  respondent.     } 

Moses  Taggart,  attorney-general,  for  the  people. 

Morse,  J.  The  respondent,  Parker,  was  convicted  in  the 
circuit  court  for  the  county  of  Hillsdale  upon  an  information 
charging  him,  jointly  with  Van  Alstine  and  Cleveland,  with 
the  crime  of  forging  and  uttering  a  deed  to  forty  acres  of  land 
in  said  county. 

Van  Alstine  had  been  previously  found  guilty,  and  the 
affirmance  of  the  verdict  in  his  case  by  this  court  will  be 
found  in  the  case  of  People  v.  Van  Alstine,  57  Mich.  69. 

The  particulars  of  the  forgery  are  set  forth  in  the  opinion  in 
Van  Alstine's  case. 

A  large  number  of  errors  are  assigned,  but  we  shall  only 
notice  such  as  shall  appear  to  us  to  be  of  importance. 

The  information  contains  ten  counts.  In  Van  Alstine's 
case,  this  court  passed  upon  the  validity  of  these  counts,  and 
held  all  of  them  good  save  the  seventh  and  eighth.  There  is 
no  good  reason  in  the  present  case  for  any  different  ruling. 

Evidence  was  introduced  by  the  people  of  the  record  of  a 
deed  executed  in  1869  by  one  Walters  to  Eleanor  Pelton,  and 
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the  register  of  deeds  was  permitted  to  testify  that  a  careful 
examination  of  the  records  failed  to  show  any  transfer  of  the 
land  by  Eleanor  Pelton,  or  Eleanor  Van  Alstine,  since  that 
time,  save  the  alleged  forged  instrument.  This  was  done  with 
the  avowed  purpose  of  showing  title  to  the  land  in  Eleanor  at 
the  time  of  the  alleged  forgery.     The  evidence  was  proper. 

The  probate  court  files  in  the  estate  of  Eleanor  Pelton,  de- 
ceased, were  offered  in  evidence  by  the  people,  and  admitted, 
against  the  objection  of  respondent's  counsel.  The  papers 
thus  admitted  included  the  will,  and  all  the  proceedings  lead- 
ing to  its  probate  and  allowance,  executor's  bond,  and  letters 
testamentary,  appraisers'  warrant  and  inventory,  notices  of 
commissioners'  meetings  to  audit  claims,  final  account  of  ex- 
ecutor, order  allowing  same,  order  of  distribution,  and  dis- 
charge of  executor. 

None  of  these  papers  or  proceedings  were  at  all  material  or 
relevant  to  the  question  at  issue,  and  could  possibly  throw  no 
light  upon  the  case.  Yet  witnesses  were  permitted  to  examine 
the  signature  of  Eleanor  to  the  will,  and  compare  the  same 
with  the  signature  to  the  alleged  forged  deed,  and  give  testi- 
mony from  such  examination  and  comparison  tending  to  prove 
the  latter  signature  a  forgery. 

This  was  error.  Comparisons  of  this  kind  can  only  be 
made  with  such  writings  as  are  legally  in  evidence  for  some 
other  purpose  than  that  of  being  compared.  I  can  see,  from 
the  record,  no  reason  why  the  will  should  have  been  admitted 
except  for  the  very  purpose  for  which  it  was  used  on  the  trial, 
namely,  to  show  that  the  signature  to  the  deed  was  a  forgery. 
No  other  reason  was  assigned  upon  the  trial,  nor  upon  the 
argument  in  this  court. 

It  is  evident  that  the  probate  files  were  introduced  for  the 
express  purpose  of  putting  the  will  in  evidence,  that  it  might 
be  used  as  it  was  used.  This  cannot  be  permitted:  Merriit  v. 
Campbell,  79  N.  Y.  625;  Miles  v.  Loomis,  75  Id.  291;  31  Am. 
Rep.  470;  Hynes  v.  McDermott,  82  N.  Y.  51,  52;  37  Am.  Rep. 
538;  United  States  v.  Jones,  10  Fed.  Rep.  409;  Randolph  v. 
Loughlin,  48  N.  Y.  456;  see  also  Vinton  v.  Peck,  14  Mich.  287, 
293,  294;   Van  Sickle  v.  People,  29  Id.  61,  64. 

A  very  important  question  arising  in  this  case  relates  to  the 
admission  of  the  statements  of  Van  Alstine,  made  at  various 
times,  in  reference  to  this  deed  and  the  ownership  of  the  land, 
not  in  the  presence  or  hearing  of  the  respondent,  Parker,  and 
without  his  knowledge  or  consent. 
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The  theory  of  the  prosecution  was,  that  Van  Alstine,  Cleve- 
land, and  Parker  conspired  together  to  commit  this  crime,  and 
that  the  acts  and  declarations  of  each  in  pursuance  of  the 
common  purpose  were  evidence  against  all,  whether  in  their 
presence  or  not. 

This  is  true  where  the  acts  and  declarations  sought  to  be 
given  in  evidence  are  confined  to  the  time  intervening  between 
the  beginning  and  ending  of  the  conspiracy.  What  was  said 
or  done  by  one  of  the  conspirators  before  the  conspiracy  was 
formed,  or  after  its  object  has  been  obtained,  or  its  work  fully 
completed,  not  in  the  presence  or  hearing  of  the  others,  and 
not  brought  to  their  knowledge,  and  ratified  by  them,  is  not 
admissible  against  them,  or  either  of  them. 

And  before  such  acts  and  declarations  can  be  admitted  in 
any  event,  a  privia  facie  case  of  conspiracy  must  appear  to  the 
trial  court,  and  then  the  declarations  and  acts  during  the  per- 
formance of  the  conspiracy  can  be  submitted  to  the  jury,  to  be 
used  by  them  if  they  find  such  conspiracy  existed,  but  to  be 
discarded  in  case  it  is  not  established.  Such  acts  and  decla- 
rations cannot  be  used  to  show  the  conspiracy  without  other 
independent  evidence. 

The  first  statement  made  by  Van  Alstine  in  reference  to 
this  land  after  the  death  of  his  wife,  as  proven  by  the  people, 
was  to  one  Thomas  J.  Lowery,  at  a  religious  meeting  held 
near  Kelley's  Corners.  The  substance  was,  that  he  had  given 
Eleanor  some  hundreds  of  dollars  towards  the  payment  for 
this  land;  that  he  would  have  had  her  deed  it  to  him  had  he 
supposed  she  was  going  to  die;  but  as  it  was,  he  had  not  "the 
scratch  of  a  pen  to  show  for  it."  He  asked  Lowery  what  he 
could  do  about  it,  and  Lowery  advised  him  to  place  his  claim 
before  the  commissioners.  Respondent  then  said:  "Tom,  can 
you  make  out  a  deed,  and  date  it  back?"  Lowery  answered: 
"No,  sir;  I  cannot."  There  is  no  pretense  that  the  respond- 
ent ever  knew  of  this  conversation;  and  there  is  not  the  slight- 
est warrant  anywhere  in  the  testimony  that  at  this  time  any 
conspiracy  had  been  formed  or  thought  of  between  Parker 
and  Van  Alstine.  On  the  contrary,  the  fact  of  Van  Alstine 
asking  Lowery  to  make  a  false  deed  rebuts  any  idea  that  he 
and  Parker  had  agreed  together  to  forge  the  deed  in  question. 
The  evidence  had  a  direct  tendency  to  show  that  at  the  time 
of  the  talk  with  Lowery  no  deed  from  Eleanor  to  Van  Alstine 
was  in  existence,  and  therefore  that  the  deed  acknowledged 
by  Parker  was  a  forgery.     It  was  properly  used  against  Van 
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Alstine  upon  his  trial;  but  as  against  Parker  it  was  inadmis- 
sible, being  the  declaration  of  Van  Alstine  without  the  pres- 
ence or  sanction  of  Parker,  and  before  they  had  joined  in  a 
conspiracy  to  forge  and  defraud,  as  alleged  in  the  infor- 
mation. 

Equally  inadmissible  was  the  testimony  of  Hiller  to  a  con- 
versation had  with  Van  Alstine  to  the  same  purport.  In  May, 
1877,  Hiller  testifies  that  Parker  had  a  conversation  with  him 
nearly  of  the  same  nature  as  that  of  Van  Alstine,  which  oc- 
curred in  December,  1876,  or  January,  1877.  It  is  argued 
that  the  similarity  of  these  two  talks  is  evidence  of  a  then  ex- 
isting conspiracy  between  Van  Alstine  and  Parker  to  forge  a 
deed  of  this  land.  What  Parker  said  was  clearly  admissible 
against  him,  and  might  be  evidence  of  a  conspiracy  formed 
at  that  time;  but  it  had  no  tendency  to  establish  a  conspiracy 
existing  at  the  time  of  Van  Alstine's  talk  with  Hiller. 

Evidence  was  also  introduced  as  to  what  was  done  and  said 
in  the  presence  of  Van  Alstine  at  the  time  of  the  appraisal 
of  the  property  of  the  deceased,  Eleanor  Pelton;  and  that  when 
the  appraisers  spoke  of  inventorying  this  land  as  the  property 
of  Eleanor,  Van  Alstine  made  no  objection.  It  is  not  shown 
that  Parker  was  in  any  way  connected  with  this  appraisal,  or 
knew  anything  about  it.  The  appraisal  took  place  in  the  fall 
of  1876.  It  is  evident  that  no  conspiracy  existed  at  that  time. 
The  evidence  was  improperly  received. 

What  Van  Alstine  said  to  Mercer  about  having  a  deed,  and 
the  taking  of  the  same  out  of  his  pocket  and  showing  it  to 
him,  was  admissible.  There  was  sufficient  evidence  tending 
to  show  that  the  deed  was  a  forged  one.  and  if  so,  the  acknowl- 
edgment by  Parker  was  a  false  one.  The  object  and  purpose 
of  the  conspiracy  was  not  there  ended.  It  was  proper  for  the 
jury,  if  they  found  a  joint  combination  to  defraud  then  exist- 
ing between  Parker  and  Van  Alstine,  to  use  this  testimony 
against  the  respondent.  The  same  principle  governs  the  tes- 
timoy  of  the  witness  Pease,  as  far  as  his  evidence  relates  to 
the  showing  of  the  deed  by  Van  Alstine,  and  what  the  latter 
said  at  that  time. 

The  respondent,  being  examined  as  a  witness  in  his  own 
behalf,  testified  that  the  deed  alleged  to  be  forged  was  a  gen- 
uine one,  and  was  executed  by  Eleanor  Pelton  upon  the  same 
day  that  she  and  Van  Alstine  executed  and  delivered  another 
deed  to  Edward  Cleveland.  This  latter  deed  was  admitted  in 
evidence  in  the  court  for  the  purpose,  as  stated  at  the  trial,  of 
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allowing  the  jury  to  draw  such  inferences  or  conclusions  as 
they  might  think  proper  as  to  the  time  when  the  alleged  forged 
deed  was  made. 

The  theory  of  the  defense  was,  that  both  these  deeds  bore 
the  genuine  signature  of  Eleanor,  and  were  executed  by  her 
the  same  day,  and  were  both  originally  parts  of  a  double 
blank,  and  detached  on  the  day  of  their  execution.  Two- 
witnesses  testified  that  they  had  carefully  compared  the  two> 
deeds,  and  that  they  matched  completely  at  the  top,  where 
they  had  been  torn  apart. 

It  was  said  in  the  opinion  of  Mr.  Justice  Champlin  in  the 
Van  Alstine  case  that  it  would  not  have  been  error  to  have 
excluded  all  evidence  in  relation  to  the  Cleveland  deed.  But 
in  view  of  the  evidence  of  the  respondent  in  the  present  caser 
and  the  theory  of  the  defense  above  indicated,  it  seems  to  me 
that  it  was  proper  and  legitimate  to  introduce  the  Cleveland 
deed  in  evidence,  and  to  prove  that  it  was  a  part  of  the  blank 
to  which  the  deed  in  question  here  belonged.  The  defense 
also  should  have  been  permitted  to  show  that  the  Cleveland 
deed  was  a  genuine  one,  and  so  treated  and  regarded  by 
Eleanor  Pelton  in  her  lifetime,  and  that  it  was  seen  in  exist- 
ence and  used  upon  a  public  trial  before  her  death;  and  this 
being  allowed,  a  comparison  between  the  two  signatures  would 
have  been  proper.  There  was,  therefore,  error  in  not  permit- 
ting this  proof  to  be  made.  If  it  were  a  fact  that  these  two 
deeds  were  part  of  the  same  double  blank,  the  respondent  was 
entitled  to  the  full  weight  and  bearing  of  the  probabilities 
arising  from  such  fact.  And  if  the  Cleveland  deed  was  a 
genuine  one,  and  so  recognized  by  Eleanor  Pelton,  such  fact 
would  have  a  very  pertinent  bearing  upon  the  point  in  issue,. 
to  wit,  the  genuineness  of  the  alleged  forged  deed. 

I  think  it  was  not  error  to  allow  the  bonds  of  the  respond- 
ents recognizing  for  their  appearance  at  the  circuit  to  answer 
the  information  filed  in  this  cause,  and  the  affidavit  of  Cleve- 
land for  a  continuance  of  the  case,  to  be  admitted  in  evidence,, 
and  to  be  used  in  making  comparisons  of  the  handwriting  of 
Van  Alstine  and  Cleveland.  They  were  part  of  the  files  in 
the  cause,  and  as  such  belonged  to  the  case,  to  be  used  for  any 
material  and  relevant  purpose  therein. 

Upon  the  cross-examination  of  William  Mercer,  a  witness- 
for  the  people,  the  counsel  for  the  defendant  showed  him  a 
note  and  mortgage,  known  in  the  record  as  the  Olds  note 
and  mortgage,  and  asked  him  to  look  at  them.     He  then  tes- 
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titled,  in  answer  to  questions  by  the  same  counsel,  that  he 
saw  Eleanor  Pelton  sign  these  papers,  and  that  he  knew  her 
signature  to  them  to  be  genuine.  He  was  then  asked  to  com- 
pare them  with  the  signature  to  the  alleged  forged  deed,  and 
give  his  conclusions  therefrom.  The  court  did  not  permit  the 
question  to  be  answered,  but  said  that  he  would  withhold  his 
ruling  for  the  present.  Afterwards  the  matter  was  renewed 
upon  the  examination  of  a  witness  for  the  respondent.  The 
prosecuting  attorney,  being  asked  if  he  disputed  the  genuine- 
ness of  the  signatures  to  the  Olds  note  and  mortgage,  stated 
that  he  did.  Thereupon  the  court  ruled  that  the  comparison 
could  not  be  made.  This  ruling  was  correct,  under  the  au- 
thorities heretofore  cited.  These  papers  were  not  in  the  case, 
and  there  was  no  purpose  for  which  they  could  be  admitted 
except  for  the  sake  of  comparison. 

I  think  it  was  legitimate  to  show  the  condition  of  Van  Al- 
stine,  whether  drunk  or  sober,  when  he  made  any  signature  or 
writing  properly  in  the  case. 

The  Maples  deed  was  rightfully  excluded.  It  was  not  exe- 
cuted the  same  day  as  the  Cleveland  deed,  and  had  no  con- 
nection with  the  alleged  forged  deed:  See  People  v.VanAlstine, 
57  Mich.  69,  80. 

Upon  a  careful  examination  of  the  charge  of  the  court,  I  find 
no  errors  therein,  except  in  the  instructions  that  the  jury  might 
use  the  evidence  of  the  statements  of  Van  Alstine,  which  I 
have  heretofore  stated  were  erroneously  admitted  in  evidence. 
Such  requests  of  the  defendant's  counsel  as  were  applicable 
and  good  law  were  given  in  substance,  and  clearly  enough 
stated  to  preclude  any  possible  mistake  as  to  their  meaning. 
The  qualifications  added  to  others  were  such  as  the  law  author- 
izes. The  charge  was  fair  and  plain,  and  the  law  correctly 
stated,  except  as  above  noted. 

For  the  errors  arising  upon  the  trial,  the  verdict  must  be 
set  aside  and  a  new  trial  granted. 


Conspiracy.  —  Evidence  in  Cases  of:  See  Spies  v.  People,  122  HI.  1;  3 
Am.  St.  Rep.  320,  and  note. 

Forgery  —  Handwriting. — Papers,  not  otherwise  relevant,  if  proved  to 
be  genuine,  may  be  received  in  evidence  for  the  purpose  of  comparison:  Mor~ 
"ison  v.  Porter,  35  Minn.  425;  51)  Am.  Rep.  331;  Benedict  v.  Flannayan,  18 
S.  C.  50G;  44  Am.  Rep.  583;  contra,  Bruct  v.  Crews,  39  Ga.  544;  99  Am.  Dec. 
4G7. 
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Armstrong  v.  Medbury. 

[67  Michigan,  2fi0.] 

Negligence — Defective  Premises  —  Injury  to  Licensee.  —  A  person  law- 
fully driving  upon  the  premises  of  another  is  bound  to  leave  them  by  the 
usual,  ordinary,  and  customary  way  in  which  such  premises  are  and  have 
been  departed  from,  provided  the  same  are  safe,  free  from  defects,  and 
in  good  condition;  and  if,  for  his  own  convenience,  or  some  other  reason, 
he  departs,  from  such  way,  and  takes  another,  he  becomes,  at  best,  a 
mere  licensee,  and  cannot  recover  for  injuries  from  a  defect  in  the  latter 
way,  unless  it  was  substantially  adjacent  to  the  former  way,  and  a  dis- 
tance of  twenty-five  feet  is  not  so  adjacent. 

Negligence  —  Condition  of  Premises  —  Duty  of  Owner  —  Licensee.  — A 
manufacturer  cannot  reasonably  suppose  that  his  premises  will  be  used, 
as  to  ingress  and  egress,  in  any  other  manner  than  the  usual,  ordinary, 
and  customary  way,  well  defined  from  constant  use;  nor  must  he  render 
his  premises  safe,  by  fencing  or  otherwise,  for  any  purpose  for  which  he 
cannot  reasonably  anticipate  they  will  be  used. 

Manufacturer  —  Duty  as  to  Premises. — A  manufacturer  must  be  al- 
lowed to  use  his  premises  for  his  business  purposes  in  such  manner  as  he 
may  choose,  so  long  as  they  are  not  rendered  dangerous  to  the  ordinary 
use  of  the  public  doing  business  with  him,  or  dangerous  to  his  em- 
ployees. 

Charles  B.  Lothrop,  for  the  appellant. 

Thomas  J.  Davis  and  Theodore  Hollister,  for  the  plaintiff. 

Sherwood,  J.  The  defendant  in  this  case  is  the  owner  of 
the  Pontiac  Gas-works,  fronting  Wesson  Street. 

The  buildings  of  the  works  consist  of  a  retort,  purifying- 
house,  and  a  holder,  and  all  stand  facing  the  street,  and  nine- 
teen feet  from  the  line  thereof.  They  are  forty-two  feet  from 
the  graveled  or  traveled  portion  of  the  street.  There  is  no 
fence  between  it  and  the  buildings.  The  other  sides  of  the 
premises,  except  where  they  lie  next  to  the  railroad,  are  fenced. 
The  ground  is  level  about  the  buildings.  The  center  of  the 
street  and  the  railroad  track  are,  however,  on  a  grade  about 
three  feet  higher. 

The  holder  is  on  the  extreme  west  side  of  the  premises. 
Eight  and  one  half  feet  east  of  it  is  the  purifying-house,  and 
twenty-five  feet  east  of  that  is  the  retort.  The  street  is  on  the 
north  side  of  the  buildings;  and  directly  south,  and  a  few  feet 
from  the  retort  and  purifying-house,  stands  the  coke-shed, 
which  is  reached  by  two  well-defined,  traveled  tracks,  extend- 
ing from  the  street  to  the  shed,  passing  over  the  vacant  space 
in  front  of  the  buildings,  and  between  the  retort  and  purifying- 
house. 
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When  coke  was  taken  from  the  shed,  the  wagons  were  some- 
times backed  in  between  the  two  buildings,  and  at  others  were 
driven  in  on  one  track,  and  when  the  load  was  obtained,  passed 
out  on  the  other;  both  tracks  being  well  defined,  and  well 
known  to  those  who  did  business  with  the  gas-works. 

On  the  second  day  of  April,  1885,  the  plaintiff,  who  drove  a 
one-horse  express-wagon,  and  was  entirely  familiar  with  the 
grounds,  went  to  the  shed  with  his  horse  and  wagon,  and  got  a 
load  of  coke.  In  returning,  he  passed  out  on  one  of  the  tracks 
mentioned,  into  the  highway,  where  his  horse  became  very 
restless  at  an  approaching  train  of  cars,  and  finally  refused  to 
go  farther. 

The  two  tracks  upon  which  the  coke-shed  was  reached  were 
about  fifty-eight  feet  apart  at  the  highway,  and  the  plaintiff 
attempted  to  return,  and  go  out  on  the  other  track.  In  so  doing 
he  lost  control  of  his  horse,  which  ran  up  near  the  northwest 
corner  of  the  purifying-house,  and  there  went  down  into  the 
ground  at  a  place  made  soft  and  spongy  by  the  escape  of  steam 
from  a  broken  pipe  in  the  ground,  and  before  the  animal  could 
be  extricated  it  was  so  injured  as  to  become  worthless.  The 
horse  was  valued  at  one  hundred  dollars. 

For  the  value  of  the  animal  thus  injured  the  plaintiff  brings 
suit,  and  alleges,  as  the  ground  of  his  action,  that  the  defend- 
ant was  negligent  in  not  knowing  of  this  dangerous  place,  if 
she  did  not  know,  and  properly  protecting  persons  going  upon 
her  premises,  and  their  horses  from  injury,  by  a  fence,  or  by 
giving  them  some  proper  warning  of  the  danger. 

The  cause  was  tried  at  the  Oakland  circuit,  before  Judge 
Stickney  and  a  jury,  and  under  the  rulings  and  charge  of  the 
court  the  plaintiff  had  judgment  for  the  value  of  the  horse. 

The  testimony  of  both  parties  showed  that  the  place  where 
the  accident  occurred  was  at  least  twenty-five  feet  from  any 
track  upon  the  grounds  used  for  passing  in  and  out  by  men 
and  teams,  and  that  it  was  used  for  other  and  different  pur- 
poses (it  was  used  by  the  defendant  in  preparing  material  for 
the  manufacture  of  gas),  and  that  a  team  had  never  before 
been  known  to  go  upon  the  ground  at  the  place  where  the  in- 
jury to  plaintiff's  horse  occurred. 

The  testimony  of  the  defendant  also  tended  to  show  that 
the  break  in  the  pipe  at  that  place  was  unknown  to  the  super- 
intendent at  the  works,  or  to  any  of  the  other  employees  of  the 
defendant,  at  the  time  the  injury  occurred. 

The  plaintiff's  testimony  of  knowledge  on  the  part  of  the 


Oct.  1887.]  Armstrong  v.  Medbury.  687 

defendant  was  to  the  effect  that  other  persons  had  seen  steam, 
on  several  different  occasions  previous  to  the  accident,  issuing 
from  the  ground  at  different  places  along  the  line  of  the  pipe 
that  was  broken,  and  one  witness  testified  that  he  once  saw  it 
issuing  from  the  place  where  the  horse  was  injured;  and  it 
was  claimed  that  the  superintendent  should  have  seen  it. 
Whatever  may  be  thought  of  the  competency  of  the  testimony 
for  the  purpose  offered,  of  seeing  steam  issue  from  the  place 
where  the  horse  was  injured,  certainly  the  testimony  of  that 
observed  at  other  places  from  that  where  the  injury  occurred, 
and  at  different  times,  was  incompetent  and  irrelevant,  and 
was  erroneously  received. 

It  appears,  from  the  undisputed  testimony,  that  the  plaintiff 
had  taken  on  his  load  of  coke,  and  left  the  premises  of  the  de- 
fendant, and  when  he  brought  his  horse  back  upon  them  it 
was  not  for  any  business  that  he  had  with  the  defendant,  but 
for  the  purpose  of  taking  another  way,  to  avoid  the  cars,  at 
which  his  horse  took  fright.  The  defendant  could  not  be  ex- 
pected to  provide  against  injury  to  the  plaintiff's  horse  in  its 
frenzied  perambulations  upon  her  premises  outside  of  the 
usual  and  ordinary  avenues  provided  for  the  public  having 
business  on  defendant's  premises  at  the  gas-works.  And  in 
this  connection  the  defendant's  third  request,  which  was  as 
follows,  should  have  been  given:  "The  plaintiff  was  bound  to 
leave  defendant's  premises  by  the  usual,  ordinary,  and  cus- 
tomary way  in  which  the  premises  are  and  have  been  departed 
from,  provided  the  same  be  safe  and  in  good  condition;  and 
if,  for  his  own  convenience,  or  other  reason  (than  defect  in 
the  usual  place  of  departure),  he  leaves  such  way,  he  becomes 
at  best  a  licensee,  and  cannot  recover  for  injuries  from  a  defect 
outside  of  said  way,  unless  it  was  substantially  adjacent  to 
such  way,  and  in  this  case  the  defect  was  not  so  adjacent." 

There  is  no  question  upon  the  record  but  that  the  tracks  of 
defendant  upon  her  premises  were  in  good  condition,  and  safe, 
and  the  alleged  place  of  danger  cannot  be  said  to  be  so  near 
the  track  as  to  be  dangerous.  It  was  at  least  twenty-five  feet 
from  the  track.  The  cases  cited  by  counsel  for  defendant  upon 
this  point  fully  sustain  his  position.  See  also  Early  v.  Rail- 
way Co.,  66  Mich.  349. 

The  failure  to  give  this  request  was  error. 

The  following  three  requests  should  also  have  been  given, 
but  were  refused,  viz.:  — 

"1.  The   undisputed  evidence   shows   that  there   were   two 
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well-defined  roadways  or  paths  leading  from  the  place  where 
plaintiff  rightfully  was,  viz.,  where  the  coke  was  delivered,  to 
the  road,  which  were  safe,  free  from  defects  or  obstructions, 
and  which  were  always  used  by  persons  coming  to  or  going 
from  defendant's  premises. 

"  2.  In  this  case,  defendant  could  not  reasonably  suppose 
that  her  premises  would  be  used,  as  to  ingress  and  egress,  in 
any  other  manner  than  the  usual,  ordinary,  and  customary 
way,  viz.,  over  the  ways  that  were  well  defined,  from  constant 
usage,  for  such  ingress  and  egress. 

"  3.  The  defendant  was  under  no  obligation  to  render  her 
premises  safe  for  any  purpose  for  which  she  could  not  reason- 
ably anticipate  the  same  to  be  used." 

Under  the  circumstances  of  this  case,  these  requests  were 
proper  and  necessary  to  be  given,  in  order  to  secure  justice 
between  these  parties  before  the  jury,  and  we  find  them  no- 
where given  in  the  charge  of  the  court. 

It  is  unnecessary  to  consider  the  case  further.  Perhaps  we 
ought  to  say,  however,  that  it  was  not  necessary  for  the  de- 
fendant to  fence  her  premises  to  prevent  such  accidents  as 
this. 

Persons  engaged  in  a  manufacturing  business  must  be  al- 
lowed to  use  their  premises  for  that  purpose  in  such  manner 
as  they  may  choose,  so  long  as  that  management  is  not  dan- 
gerous to  the  ordinary  use  by  the  public  having  business  with 
the  manufacturer,  or  to  the  employees. 

For  the  errors  herein  noted  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 


Negligence.  — The  owner  of  premises  i3  not  liable  in  damages  for  an  in- 
jury sustained  by  another  while  lawfully  thereon,  in  absence  of  any  evidence 
to  show  the  direct  cause  of  the  injury,  or  that  it  was  the  result  of  the  owner's 
negligence:  Huey  v.  Gahlenbeck,  121  Pa.  St.  238;  6  Am.  St.  Rep.  790,  and 
note.  Damages  are  not  recoverable  by  a  trespasser  or  mere  licensee  who  is 
injured  by  any  dangerous  machine  or  contrivance  on  the  land  or  premises  of 
another,  unless  the  contrivance  is  such  as  the  owner  may  not  lawfully  erect 
or  use,  or  when  the  injury  in  inflicted  willfully,  wantonly,  or  through  the 
gross  negligence  of  the  owner  or  occupier  of  the  premises:  Galveston  Oil  Co. 
v.  Morton,  70  Tex.  40);  8  Am.  St.  Rep.  611,  and  note  615;  compare  Nicholls 
v.  Washington  etc.  R.  R.  Co.,  83  Va.  99;  5  Am.  St.  Rep.  257,  and  note  261; 
Donaldson  v.  Wilson,  60  Mich.  86;  1  Am.  St.  Rep.  485,  and  note;  Schwartz  v. 
Gilmore,  45  111.  454;  92  Am.  Dec.  227;  Sweeny  v.  Old  Colony  etc.  R.  R.  Co., 
10  Allen,  368;  87  Am.  Dec.  644. 
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Jones  v.  Pashby. 

[07  Michigan,  459.  J 

Boundaries  —  Parol  Aoreement  —  Burden  op  Proof. — Where  tenants 
in  common  by  exchange  of  deeds  divide  their  land,  but  leave  the  descrip- 
tion of  the  boundary  line  confused  and  ambiguous,  and  the  grantee  of 
one  of  the  tenants,  as  plaintiff  in  ejectment,  claims  up  to  boundaries 
fixed  by  a  construction  of  the  deeds  by  the  court,  while  the  defendant, 
the  grantee  of  the  other  tenant,  claims  up  to  a  different  boundary  line 
as  fixed  by  a  parol  agreement  between  the  tenants,  the  burden  of  proof 
is  on  defendant  to  show  the  existence  of  such  agreement,  and  that  the 
boundary  fixed  by  it  had  been  accepted  and  acquiesced  in  by  the  ten- 
ants. This  may  be  shown  by  the  acts  of  the  tenants  while  they  were 
the  owners  of  the  land,  by  showing  improvements  made  thereon  by  de- 
fendant's grantor,  and  statements  by  plaintiff's  grantor  made  subse- 
quent to  such  agreement,  while  he  was  owner,  against  his  title. 

Boundary  —  Acquiescence  —  Limitations.  —  Where  parties,  by  mutual 
agreement  and  for  that  express  purpose,  meet  and  fix  a  boundary  line, 
and  thereafter  acquiesce  in  the  line  so  established  between  them,  such 
line  will  be  considered  the  true  line  between  them,  notwithstanding  the 
period  of  such  acquiescence  falls  short  of  the  time  fixed  by  the  statute 
of  limitations  for  gaining  title  by  adverse  possession. 

Boundary  —  Parol  Agreement  —  Estoppel. — Where  the  boundary  line 
fixed  by  tenants  in  common  by  exchange  of  deeds  is  so  confused  and 
ambiguous  as  to  require  the  construction  of  a  court,  they  may  meet, 
and  by  parol  agreement  fix  the  boundary,  and  such  agreement,  if  ac- 
quiesced in  for  years,  will  operate  as  an  estoppel,  the  enforcement  of 
which  will  not  be  prevented  by  the  statute  of  frauds. 

Ejectment.  James  and  Charles  Richardson,  tenants  in 
common,  on  May  20,  1872,  executed  and  exchanged  deeds  to 
the  land  in  dispute  for  the  purpose  of  dividing  it  between 
them.  On  October  5,  1872,  James  Richardson  deeded  his 
portion  of  the  land  to  R.  Mandigo.  Mandigo  and  wife,  on 
January  30,  1875,  by  mortgage  deed  conveyed  said  land  to 
R.  Pashby,  but  prior  thereto  said  Mandigo  had  erected  a 
building  on  the  land,  and  made  other  improvements.  On 
March,  1876,  Pashby  went  into  possession  of  all  of  the  prem- 
ises in  dispute,  which  possession  he  has  retained  ever  since, 
and  on  March  19,  1877,  he  filed  his  bill  to  have  the  deed  de- 
clared a  mortgage,  and  the  same  foreclosed;  this  the  court 
ordered  done,  and  a  sale  of  the  premises  to  satisfy  the  same, 
and  the  premises  were  sold  to  Pashby,  who  received  a  com- 
missioner's deed  June  29,  1878.  The  plaintiffs,  John  H.  Jones 
and  others,  claim  title  through  Charles  Richardson  and  wife 
by  deed  dated  May  7,  1878.  Other  facts  appear  in  the  opin- 
ion. 
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H.  H.  Riley  and  J.  B.  Shipman,  for  the  appellants. 
D.  C.  Page,  and  Keighfley  and  Knowlen,  for  the  defendants. 

Morse,  J.  This  is  the  third  time  this  case  has  appeared  in 
this  court:  See  Jones  v.  Pashby,  48  Mich.  634,  and  62  Id.  614. 

A  sufficient  statement  of  the  matters  in  controversy  will  be 
found  in  the  opinions  filed  heretofore. 

When  the  case  was  last  here  we  held  that  the  language  of 
the  deeds  exchanged  between  Charles  and  James  Richardson 
intended  a  division  of  the  one  hundred  acres  by  quantity,  each 
taking  fifty  acres.  But  we  further  said:  "There  was  evidence 
introduced  upon  both  sides,  upon  the  trial  of  the  case  in  the 
court  below,  tending  to  show  an  actual  location  of  the  boun- 
dary line  between  James  and  Charles  Richardson,  and  also  be- 
tween Charles  and  the  grantees  of  James.  This  testimony 
should  have  been  submitted  to  the  jury,  and  if  they  found 
therefrom  that  the  line  agreed  upon  was  located  west  of  the 
premises  described  in  the  declaration,  the  defendants  should 
have  judgment.  If  any  other  line  had  been  agreed  upon  be- 
tween the  owners  as  the  boundary  line,  it  would  govern  the 
case.  But  if  no  agreement  or  practical  construction  had  been 
put  upon  the  deed,  in  applying  it  to  the  subject-matter,  by  the 
owners,  then  the  division  line  which  would  divide  the  whole 
tract  so  as  to  give  each  one  half  in  quantity  is  the  line  which 
must  control  the  rights  of  the  parties  to  this  case." 

The  case  went  back  to  the  circuit  under  this  ruling  of  ours; 
and  upon  a  trial  there  had,  the  testimony  showing  this  agree- 
ment was  admitted,  and  the  jury  found  the  boundary  line  to 
have  been  fixed  by  agreement,  as  claimed  by  the  defendants. 
Judgment  passed  in  their  favor. 

The  plaintiffs  bring  error,  and  claim  that  there  was  no  legal 
evidence  tending  to  show  an  agreement,  and  even  if  there  was 
any  such  testimony,  it  cannot  avail  defendants,  because  only 
about  eight  years  had  elapsed  between  the  making  of  such 
agreement  and  the  commencement  of  this  suit. 

It  appears  almost  conclusively  from  the  record  that  the 
agreement  was  made  to  fix  the  boundary  line,  and  that  it  was 
acquiesced  in  and  treated  as  such  boundary  during  the  life  of 
James,  and  while  he  and  Charles  owned  the  respective  por- 
tions of  the  one  hundred  acres,  and  afterwards. 

The  defendants'  grantor  built  a  hotel  upon  the  premises 
now  in  dispute,  and  made  other  improvements  upon  it. 

The  defendants  and  their  grantors  have  held  and  occupied 
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the  ground  in  dispute  ever  since  the  division  of  the  one  hun- 
dred acres.  At  any  rate,  the  jury  were  warranted  in  finding 
as  they  did. 

The  declarations  of  Charles  Richardson  were  admissible 
against  the  title  of  his  grantees,  the  plaintiffs. 

The  court  instructed  the  jury  that  the  burden  of  proving 
the  boundary  line  to  have  been  established  between  Charles 
and  James  Richardson,  and  located  as  they  claimed,  devolved 
upon  the  defendants,  and  that  they  must  do  this  by  a  fair 
preponderance  of  evidence  before  they  could  recover;  also  that 
before  they  could  find  a  different  line  than  the  one  established 
by  the  deeds,  as  interpreted  by  the  supreme  court,  they  must 
find  from  the  evidence  that  they  were  agreed  as  to  such  other 
line  as  between  them,  and  applied  the  deeds  to  such  line,  and 
assumed  and  acted  upon  the  assumption  that  the  other  line 
(as  claimed  by  defendants)  was  the  boundary  line,  and  treated 
it  as  such;  and  that  the  center  line  was  the  only  one  claimed 
by  them,  and  was  the  one  recognized  and  treated  as  the  boun- 
dary line. 

"The  landmarks  which  were  agreed  upon  at  the  time,  and 
recognized  since,  as  fixing  the  dividing  line  by  the  brothers 
in  making  the  division,  must  govern,  regardless  of  where  the 
words  of  the  deeds  would  draw  the  line.  If  you  find  that  the 
defendants  have  shown  by-  a  fair  preponderance  of  evidence 
that  there  was  such  a  line  fixed  and  recognized  as  the  divid- 
ing line,  it  must  govern." 

This  instruction  was  good  law,  and  fairly  stated. 

It  is  not  necessary  to  here  decide  how  long  such  an  agree- 
ment would  have  to  be  acted  upon  and  acquiesced  in  to  bind 
the  parties.  It  is  sufficient  to  say  that,  under  the  charge  of 
the  court  as  given,  the  jury  must  have  found  an  acquiescence 
by  all  the  parties  in  this  boundary  line  up  to  the  purchase  of 
Charles  Richardson's  title  by  the  plaintiffs,  and  such  time 
was  long  enough  to  settle  such  boundary  line  beyond  contro- 
versy. 

It  has  been  frequently  held  in  this  state  that  where  parties 
by  mutual  agreement,  and  for  that  express  purpose,  meet  and 
fix  a  boundary  line,  and  thereafter  acquiesce  in  the  line  so 
established  between  them,  such  line  will  be  considered  the 
true  line  between  them,  notwithstanding  the  period  of  such 
acquiescence  falls  short  of  the  time  fixed  by  the  statute  of 
limitations  for  gaining  title  by  adverse  possession:  Smith  v. 
Hamilton,  20  Mich.  433;  4  Am.  Rep.  398;  Joyce  v.  Williams, 
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26  Mich.  332;  Stewart  v.  Carleton,  31  Id.  270;  Dupont  v.  Star- 
ring, 42  Id.  492. 

In  this  case  the  deeds  were  so  ambiguous  as  to  require 
their  meaning  to  be  settled  in  this  court  as  to  where  the  divis- 
ion line  would  run  between  the  parcels  conveyed  and  divided 
thereby.  It  was  therefore  a  case  where  Charles  and  James 
might  well  be  in  doubt  as  to  where  the  line  was  located  by 
such  deeds,  and  therefore,  in  order  to  settle  such  doubt,  they 
were  authorized  to  meet  and  agree  where  a  boundary  line 
should  be  under  said  deeds.  And  a  parol  agreement  under 
such  circumstances  would  act  as  an  estoppel,  if  acquiesced  in 
for  years,  and  the  statute  of  frauds  would  not  intervene  to 
prevent  the  enforcement  of  such  estoppel:  Cronin  v.  Gore,  38 
Mich.  384. 

And  in  my  opinion,  it  would  not  take  the  number  of  years 
shown  in  this  case,  where,  as  here,  the  parties  contesting  such 
agreement  purchased  with  full  knowledge  of  the  occupancy 
and  possession  up  to  such  line. 

We  find  no  error  in  the  proceedings,  and  the  judgment  will 
be  affirmed,  with  costs. 

The  record  in  this  case  will  be  remanded  to  the  court  below 
for  further  proceedings  under  the  statute,  if  desired. 


Boundaries  —  Parol  agreements  as  to  boundary  lines  between  adjoining 
land-owners:  Note  to  Smith  v.  Dudley,  13  Am.  Dec.  224,  225.  Settlement  of 
disputed  boundary  line  by  express  or  implied  agreement:  Note  to  Kip  v.  Nor- 
ton, 27  Id.  121,  122.  Establishment  of  boundaries  by  parol  agreement  or  ac- 
quiescence: Note  to  Terry  v.  Chandler,  69  Id.  711-713;  note  to  Turner  v. 
Baker,  27  Am.  Rep.  239-244;  note  to  Evans  v.  Miller,  38  Id.  315-321. 

Boundaries  —  Agreement  —  Acquiescence  —  Estoppel.  —  The  acquies- 
cence by  an  owner  of  land,  manifested  by  silent  submission,  apparently  with 
his  consent,  for  a  period  of  sixteen  years,  in  the  location  of  a  fence  as  the 
dividing  line  between  his  land  and  that  of  an  adjoining  land-owner,  operates 
to  estop  such  a  one  from  denying  the  correctness  of  such  boundary:  Burr'u 
v.  Fitch,  76  Cal.  395.  Land-owner  recognizing  a  false  boundary  as  the  true 
one,  by  mistake,  for  over  thirty  years,  and  holding  it  out  as  the  correct 
boundary  to  adjoining  owners,  who  acted  upon  such  representation  in  good 
faith,  is  estopped  to  assert  any  other  boundary  as  the  true  one:  Galbraith  v. 
Lunsford,  87  Tenn.  89,  and  cases  there  cited.  Where  adjoining  proprietors, 
n  good  faith,  agree  upon  a  boundary  line,  in  which  each  acquiesces  for  the 
statutory  period,  the  line  thus  established  ia  binding  upon  them,  and  those 
holding  under  them:  White  v.  Spreckles,  lb  Cal.  610;  Atcluson  v.  Pease,  96 
Mo.  506.  Adjoining  owners  may  adopt,  by  parol  agreement,  a  boundary 
line,  whether  the  correct  one  or  not,  or  may  do  such  unequivocal  acts  as  will 
raise  the  implication  that  they  have  agreed  to  such  boundary  line,  and  they 
will  be  conclusively  bound  thereby,  and  estopped  from  disputing  such  line: 
City  of  Bloomington  v.  Bloominyton  etc.  Ass'n,  126  111.  221.  Owners  of  adja- 
oeot  lands  agreeing  upon  a  boundary  line  are  bound  thereby,  although  the 
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agreement  is  by  parol:  Edwards  v.  Smith,  71  Tex.  156;  but  an  agreement  of 
this  kind,  acquiesced  in  for  less  than  the  statutory  period  of  limitation,  to  be 
binding,  mast  have  been  made  with  the  underbuilding  that  it  should  be  so 
regarded:  Bird  v.  Stark,  66  Mich.  055. 


Slater  v.  Chapman. 

[67  Michigan,  623.] 

Pleading  and  Practice. — Objection  not  Made  at  Trial,  nor  included 
in  any  assignment  of  error,  cannot  be  urged  for  the  first  time  in  the  ap- 
pellate court. 

Master  and  Servant  —  Negligence. — Where  a  foreman  his  the  whole 
charge  of  the  erection  and  construction  of  a  building,  and  exercises  full 
control  over  it  in  the  place  of  his  employer,  the  negligence  of  the  fore- 
man is  the  negligence  of  the  employer,  who  is  liable  therefor,  whether 
he  knew  that  the  foreman  was  careless  or  incompetent  or  not,  provided 
the  workman  injured  was  not  in  fault,  but  used  due  care  and  caution. 

Pailthorp  and  George,  and  Taggart,  Wolcott,  and  Ganson,  for 
the  appellant. 

Cruickshank  and  Grier,  for  the  plaintiff. 

Morse,  J.  This  action  was  brought  by  the  plaintiff  to  re- 
cover damages  for  an  injury  resulting  from  a  fall  while  he 
was  employed  as  a  carpenter  about  the  construction  of  a  hotel, 
which  the  defendant  was  building  at  Bay  Springs,  in  Charle- 
voix County. 

The  theory  of  the  plaintiff  upon  the  trial  was,  that  the  in- 
jury was  occasioned,  without  fault  on  his  part,  through  the 
negligence  of  one  Charles  Sizer,  who  had  the  whole  charge 
and  management  of  the  work  and  the  workmen  employed  in 
the  building  of  the  hotel,  and  that  the  defendant  was  liable 
for  the  result  of  Sizer's  negligence,  because  he  knew  that 
Sizer  was  careless  and  negligent,  and  kept  him  in  his  employ 
and  in  charge  of  the  work  after  such  knowledge  of  his  incom- 
petency by  reason  of  such  carelessness  and  negligence;  and 
also  because,  Sizer  being  employed  by  the  defendant  to  take 
the  whole  charge  of  the  erection  of  the  building,  and  exercis- 
ing full  control  over  it  in  the  place  and  stead  of  defendant, 
his  negligence  was  the  negligence  of  the  defendant,  even  if  the 
defendant  had  no  knowledge  that  Sizer  was  incompetent  or 
careless. 

There  seems  to  be  no  dispute  about  the  reason  of  the  acci- 
dent.    A  temporary  staircase  had  been  erected  connecting  the 

second  and  third  stories  of  the  hotel.     This  stairway  was  kept 
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from  sliding  or  slipping  by  a  cleat  at  the  bottom.  In  putting 
in  the  permanent  stairway,  it  became  necessary  to  remove 
this  cleat.  Sizer  removed  it  without  the  knowledge  of  the 
plaintiff.  After  its  removal,  he  ordered  plaintiff  to  go  up  the 
temporary  stairs  to  work  about  the  permanent  stairway. 
When  near  the  top,  the  stairs  gave  way  on  account  of  the  re- 
moval of  the  supporting  cleat,  and  the  plaintiff  was  precipi- 
tated into  the  basement  below,  severely  injuring  him. 

He  recovered  a  judgment  for  one  thousand  dollars. 

It  is  claimed  by  the  counsel  for  the  defendant  that  the 
proofs  in  the  case  were  at  variance  with  the  declaration, 
which  avers  that  the  removal  of  this  cleat  was  with  the 
knowledge  and  consent  of  the  defendant,  who  was  present, 
while  the  evidence  shows  that  Chapman  was  absent  and  knew 
nothing  about  it. 

It  appears,  however,  from  the  record,  that  no  claim  of  this 
kind  was  made  upon  the  trial,  nor  is  there  any  assignment  of 
error  that  covers  it.  It  cannot  now  be  raised  here  for  the  first 
time. 

The  other  errors  assigned  relate  to  the  charge  of  the  court. 

We  think  that  the  court  very  fairly  and  properly  instructed 
the  jury  as  to  the  law  of  the  case. 

Every  request  of  the  defendant's  counsel  was  given  in  the 
exact  language  of  the  counsel,  and  without  modification. 

The  court  instructed  the  jury,  in  substance,  that  if  Sizer 
was  employed  by  the  defendant  to  take  the  whole  charge  of 
the  erection  and  construction  of  the  hotel,  and  exercise  full 
control  over  it,  in  the  place  of  the  defendant,  than  the  negli- 
gence of  Sizer  would  be  the  negligence  of  the  defendant,  who 
would  be  liable  for  such  negligence,  no  matter  whether  he 
knew  Sizer  was  incompetent  or  careless,  or  not;  and  also  that 
if  the  injury  was  occasioned  by  the  negligence  of  Sizer,  the  de- 
fendant would  be  liable  for  the  same  if  he  knew  Sizer  to  be 
incompetent  and  careless,  and  Sizer  was  in  fact  a  careless  and 
negligent  workman  in  the  place  where  the  defendant  had  put 
him,  provided,  however,  in  either  case,  that  the  plaintiff  him- 
self was  not  in  fault,  for  the  plaintiff  must  also  show  that  he 
was  ignorant  of  these  faults  in  Sizer,  and  ignorant  of  the  re- 
moval of  the  cleat,  and  that  he  exercised  all  the  care  and  cau- 
tion that  a  competent  workman  in  his  calling  would  have 
exercised  under  like  circumstances;  and  that  if  the  plaintiff, 
in  going  upon  the  stairs  to  work,  when  he  was  ordered  to  do  so 
by  Sizer,   without  first  examining    them  to  determine  their 
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safety,  did  not  thereby  exercise  the  care  and  caution  which 
common  prudence  would  require  in  one  of  his  calling,  he  could 
not  recover,  notwithstanding  the  negligence  of  Sizer. 

It  is  contended  here  that  there  was  no  evidence  tending  to 
show  that  Chapman  had  any  knowledge  that  Sizer  was  care- 
less or  negligent  in  his  work  as  foreman,  or  that  in  fact  Sizer 
was  so  careless  or  negligent.  There  was  evidence  tending  to 
show  not  only  that  Sizer  was  careless  in  removing  this  cleat, 
and  then  sending  the  plaintiff  upon  the  stairway,  but  that  he 
was  careless  in  other  respects  as  to  the  fastenings  of  braces  and 
other  supports  upon  which  the  workmen  must  rest  in  the  pro- 
cess of  the  work  upon  this  building.  There  was  also  testi- 
mony that  Chapman  said  after  the  accident  that  he  knew 
Sizer  was  careless,  and  "  expected  he  would  kill  somebody," 
and  that  he  "  was  the  man  who  built  the  grandstand  at 
Adrian."  This  testimony  was  not  denied  by  the  defendant,  as 
appears  from  the  record. 

It  is  also  insisted  that  because  the  foreman,  Sizer,  worked 
himself  about  the  building  the  same  as  the  other  carpenters, 
and  at  times  with  them,  he  was  a  fellow-servant  of  the  plain- 
tiff, in  law,  and  therefore  the  direction  of  the  court  below  was 
erroneous  in  instructing  the  jury  that  his  negligence  might  be 
considered  the  negligence  of  Chapman. 

There  was  testimony  tending  to  show  that  Sizer  was  some- 
thing more  than  a  mere  foreman  or  boss-workman.  If  he  had 
the  full  charge  and  control  of  this  building  and  the  men  em- 
ployed thereon  delegated  to  him  by  the  defendant,  and  his 
agency  covered  the  entire  building,  and  his  capacity  and  dis- 
cretion dominated  over  it,  in  respect  to  his  legal  account- 
ability, he  stood  in  the  shoes  of  his  principal,  Chapman,  and 
his  negligence  was  the  negligence  of  the  defendant  without 
question:  Mining  Co.  v.  Kitts,  42  Mich.  34;  Ryan  v.  Bagaley, 
50  Id.  179,  180;  45  Am.  Rep.  35;  Willis  v.  Navigation  Co.,  11 
Or.  257;  Rodman  v.  Railroad  Co.,  55  Mich.  62;  59  Id.  395;  54 
Am.  Rep.  348. 

We  find  no  error  in  the  proceedings  upon  the  trial,  and  the 
judgment  of  the  court  below  will  be  affirmed,  with  costs. 


Appellate  Practice.  —  Errors  complained  of  must  always  be  affirma- 
tively shown:  Mills  Co.  Nat.  Bank  v.  Perry,  72  Iowa,  15;  2  Am.  St.  Rep. 
228,  and  note  230;  Aspinwallv.  Sabin.  22  Neb.  73;  3  Am.  St.  Rep.  258,  and 
note  261;  Dowayiac  Mfj.  Co.  v.  Gib-ton,  73  Iowa,  525;  5  Am.  St.  Rep.  697, 
and  note  699;  Roberts  v.  Parrish,  17  Or.  583;  Hughes  v,  State,  27  Tex.  App. 
127;  State  v.  Chee  Gong,    17   Or.  635;   BtwUy  v.  Graves,  17  Id.  274;  Swift  v. 
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Mxdkey,  17  Id.  532;  Malone  v.  Crescent  City  M.  Je  T.  Co.,  11  Cal.  38;  VilUige 
of  Melrose  v.  Bernard,  126  111.  496;  Baker  v.  Chaljield,  23  Fla.  540;  Mattinger 
v.  Lake  Shore  etc.  R'y  Co.,  117  Ind.  136.  No  ruling  will  be  reviewed  to 
which  exception  has  not  been  taken:  People  v.  Barker,  60  Mich.  277;  1  Am. 
St.  Rep.  501 ;  and  so  objections  not  made  on  motion  for  a  new  trial  are  not 
noticed  on  appeal:  Turner  v.  Johnson,  95  Mo.  431;  6  Am.  St.  Rep.  62,  and 
note  74.  Only  such  exceptions  as  are  made  before  the  court  below  will  be 
considered  in  the  appellate  court:  Allen  v.  Railroad,  102  N.  C.  381;  Gray  v. 
Chicago  etc.  R'y  Co.,  lb  Ind.  100;  McReynolds  v.  McReynolds,  74  Iowa,  89; 
Richardson  v.  Woodring,  74  Id.  149;  Parker  v.  Micluxels,  74  Id.  209;  Brown 
v.  Landon,  11  Col.  162;  Nelson  v.  Wilton,  72  Iowa,  710;  Lewi*  v.  Lewis,  75 
Id.  669;  Wyland  v.  Frost,  75  Id.  209;  Cooper  v.  Davidson,  86  Ala.  367;  Street 
R'y  Co.  v.  Morrow,  87  Tenn.  406;  McDanielv.  Adams,  87  Id.  756. 

Master  and  Servant. — The  master  cannot  evade  his  duty  to  his  ser- 
vant by  delegating  its  performance  to  another:  Bushby  v.  New  York  etc. 
R.  R.  Co.,  107  N.  Y.  374;  1  Am.  St.  Rep.  844;  Fisk  v.  Central  Pac.  R.  R. 
Co.,  73  Cal.  3S;  1  Am.  St.  Rep.  22.  Master  is  liable  for  the  negligence  of 
an  agent  or  subordinate  to  whom  he  intrusts  the  entire  charge  of  his  busi- 
ness: Leivis  v.  Scifert,  116  Pa.  St.  628;  2  Am.  St.  Rep.  631;  Ryan  v.  Bagaley, 
50  Mich.  179;  45  Am.  Rep.  35,  and  note;  note  to  Rodman  v.  MicJagan  etc. 
R.  R.  Co.,  54  Am.  Rep.  353;  Hussey  v.  Coger,  112  N.  Y.  614;  8  Am.  St.  Rep. 
787;  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96  Mo.  207;  9  Am.  St  Rep.  336, 
and  note  342,  343. 


Galloway  v.  Estate  of  McPherson. 

[67  Michigan,  646.1 
Wife's  Funeral  Expenses.  —  Where  a  husband  is  able,  it  is  his  duty  to  pay 
his  wife's  funeral  expenses,  and  in  the  absence  of  proof  of  his  inability  so 
to  pay,  they  cannot  be  charged  against  her  estate. 

J.  Fuller,  for  the  appellant. 
Alexander  D.  Fowler,  for  the  estate. 

Sherwood.  J.  Mrs.  McPherson,  at  the  time  of  her  death, 
lived  with  her  husband,  James  McPherson.  She  died,  leaving 
an  estate  of  between  two  thousand  and  three  thousand  dollars, 
and  John  Galloway,  the  appellant,  was  appointed  executor  of 
her  will. 

The  funeral  expenses  and  doctor  bills  of  Mrs.  McPherson 
during  her  last  sickness  amounted  to  the  sum  of  $163,  and  the 
executor  asked  her  husband  to  pay  them,  which  he  did. 

The  executor,  on  rendering  his  final  account,  included  this 
sum  among  his  disbursements,  it  standing  in  the  account  as 
an  item  for  money:  "Paid  James  McPherson  for  money  ad- 
vanced by  my  direction  to  the  undertaker  and  doctors  for 
services  and  funeral  expenses." 

On  appeal  by  the  executor  from  the  disallowance  to  the 
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circuit  court  for  the  county  of  Wayne,  where  a  trial  was  had, 
Judge  Speed  directed  the  verdict  of  the  jury  in  favor  of  the 
estate. 

It  does  not  appear  but  that  the  husband  was  able  to  pay  his 
wife's  funeral  expenses,  and  it  was  his  duty  to  do  so:  Sears  v. 
Oiddey,  41  Mich.  590;  32  Am.  Rep.  168;  Jenkins  v.  Tucker,  1 
H.  Black.  90;  Ambrose  v.  Kerrison,  10  Com.  B.  776;  Macqueen 
on  Husband  and  Wife,  191;  Bradshaw  v.  Beard,  12  Com.  B., 
N.  S.,  344;  Bertie  v.  Chesterfield,  9  Mod.  31;  Methodist  Church 
v.  Jaques,  1  Johns.  Ch.  450;  Durell  v.  Hayward,  9  Gray,  248; 
69  Am.  Dec.  284. 

The  judgment  at  the  circuit  will  be  affirmed,  with  costs. 


Husband  and  Wifk.  —  The  husband  is  liable  for  the  funeral  expenses  of 
his  deceased  wife:  Sears  v.  Oiddey,  41  Mich.  590;  32  Am.  Rep.  168,  and 
note  170;  Durell  v.  Hayward,  9  Gray,  248;  69  Am.  Dec.  284;  compare  Van 
Emon  v.  Supei-ior  Court,  76  Cal.  589;  9  Am.  St.  Rep.  258,  and  note. 


McKay  v.  Williams  and  McNerna. 

[67  Michigan,  547.  | 

Principal  and  Agent  —  Power  of  Attorney  —  Conveyance  by  Agent. 
—  Where  an  attorney  in  fact  executes  a  deed  in  the  name  of  his  princi- 
pal, and  the  grantee  therein,  on  the  same  clay,  by  another  deed,  conveys 
the  same  land  back  to  the  attorney  in  fact,  both  deeds  are  prima  facie 
fraudulent  and  void  upon  their  face,  and  the  principal  is  not  bound  by 
them,  but  may  repudiate  the  conveyances,  and  recover  the  laud  in  an 
action  of  ejectment. 

Remedy  —  Fraud  of  Agent  or  Trustee. — Where  the  misfeasance  or 
fraud  of  an  agent  or  trustee  appears  upon  the  face  of  his  conveyances, 
the  remedy  may  be  administered  in  a  court  of  law  as  well  as  in  a  court 
of  equity. 

Principal  and  Agent  —  Conveyance — Purchaser  from  Attorney  in 
Fact.  — Where  an  attorney  in  fact  conveys  land  by  deed  in  the  name  of 
his  principal,  and  the  grantee  therein,  on  the  same  day,  deeds  the  land 
back  to  such  attorney,  both  deeds  are  prima  facie  void,  and  the  purchaser 
from  the  attorney  is  not  a  purchaser  in  good  faith,  but  is  bound  by  what 
appears  in  the  chain  of  title  through  which  he  claims,  but  is  chargeable 
with  notice  of  the  fraud  which  appears  upon  the  face  of  the  deeds. 

In  Ejectment,  All  Defenses  are  excluded  that  are  not  legal,  and  neither 
equitable  titles  nor  equitable  defenses  can  avail  as  basis  of  recovery  or 
defense. 

D.  E.  Corbitt,  for  the  appellant. 

Maher  and  Felker.  for  the  defendants. 
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Champlin,  J.  Plaintiff  brought  ejectment  against  defendants. 

Mary  McNerna  is  made  a  party  simply  as  tenant  in  posses- 
sion under  her  co-defendant  at  the  time  the  suit  was  brought. 

On  the  twenty-first  day  of  May,  1886,  one  Ida  J.  Shults  was 
the  owner  of  the  premises  in  question.  On  that  day  she  ex- 
ecuted to  her  husband,  Oliver  C.  Shults,  a  power  of  attorney 
to  convey,  by  good  and  sufficient  deed,  said  premises.  This 
was  recorded  in  the  Kent  County  register's  office  on  the  ninth 
day  of  June,  1886,  at  8:45  o'clock,  a.  m.  On  the  same  day, 
Oliver  C.  Shults,  as  attorney  in  fact  for  Ida  J.  Shults,  executed 
a  deed  in  the  name  of  his  principal  of  the  premises  in  ques- 
tion to  Henry  H.  Knight.  This  was  duly  witnessed  and  ac- 
knowledged. And  again,  on  the  same  day,  Henry  H.  Knight 
executed  a  deed  of  the  premises  to  Oliver  C.  Shults.  This 
was  also  witnessed  and  acknowledged.  Both  these  deeds  pur- 
ported to  be  for  the  consideration  of  six  hundred  dollars.  The 
notary  who  drew  the  deeds  and  took  the  acknowledgments  saw 
no  money  consideration  pass  between  the  parties.  Both  deeds 
were  recorded  the  same  day,  and  at  the  same  time. 

On  the  27th  of  July,  1886,  Ida  J.  Shults  conveyed  the  prem- 
ises to  the  plaintiff  in  this  suit,  and  on  July  9,  1886,  Oliver 
0.  Shults  conveyed  the  premises  to  Jane  A.  Williams,  defend- 
ant. 

The  plaintiff  claims  that  the  deeds  from  Ida  J.  Shults,  exe- 
cuted by  Oliver  C.  Shults  as  her  attorney  in  fact,  to  Knight, 
and  from  Knight  to  Oliver  C.  Shults,  are  fraudulent  and  void 
upon  the  face  of  the  transaction;  that  they  show  upon  their 
face  the  case  of  an  agent  conveying  the  property  of  his  princi- 
pal to  himself,  and  that  they  should  be  so  declared  by  the 
court  in  an  action  of  ejectment  brought  by  the  principal  or 
her  grantee. 

The  judge  of  the  superior  court  of  Grand  Rapids,  before 
whom  the  case  was  tried,  held  that,  in  the  absence  of  proof  of 
actual  fraud,  the  title  to  the  property  passed  from  Ida  J. 
Shults  to  Knight,  and  from  Knight  to  Oliver  C.  Shults,  and 
from  him  to  defendant  Williams;  and  consequently,  the 
plaintiff  acquired  no  title  by  virtue  of  his  deed  from  Ida  J. 
Shults. 

If,  as  the  judge  of  the  superior  court  held,  the  legal  title 
passed  by  the  deeds  to  defendant  notwithstanding  the  appar- 
ently fraudulent  transaction  between  Oliver  C.  Shults  and 
Knight,  then  the  later  deed,  executed  by  Mrs.  Shultz  to 
plaintiff,  only  conveyed  an  equitable  title,  the  defendant  be- 
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ing  simply  a  trustee  of  the  legal  title  for  the  plaintiff,  and  the 
remedy  of  plaintiff  would  be  in  equity  to  compel  a  conveyance 
of  the  legal  title  by  Williams  to  McKay. 

Plaintiff's  counsel  contends  that  the  fraud  which  presump- 
tively exists  upon  the  face  of  the  papers  vitiated  the  transac- 
tion, and  rendered  the  deeds  wholly  void,  and  therefore  the 
legal  title  did  not  pass  by  the  execution  of  the  deeds;  that 
Mrs.  Shults  held  the  legal  title  all  the  time  until  she  conveyed 
it  to  plaintiff.  Here,  then,  there  are  two  persons,  each  claim- 
ing the  legal  title  to  the  same  real  estate,  and  who  trace  their 
source  of  title  to  a  common  grantor. 

The  record  discloses  that  Oliver  C.  Shults,  as  attorney  in 
fact  of  Ida  J.  Shults,  on  the  9th  of  June,  1886,  conveyed  the 
premises  to  Knight,  and  that  he  immediately  reconveyed 
them  to  Oliver  C.  Shults.  These  deeds,  bearing  the  same 
date,  executed  between  the  same  parties,  conveying  the  same 
subject-matter,  must  be  construed  together.  The  language 
they  speak  is  plain.  By  this  transaction,  the  agent  authorized 
by  Ida  J.  Shults  to  sell  the  land  in  question,  and  convey  the 
same,  has  sold  and  conveyed  it  to  himself. 

Such  a  transaction  cannot  stand.  It  bears  upon  its  face  its 
own  condemnation.  It  is  prima  facie  void,  and  as  between  the 
parties,  the  principal  is  not  bound  by  the  deeds,  and  may  re- 
pudiate the  transaction  and  recover  the  land.  Public  policy 
will  not  tolerate  such  misdoings  on  the  part  of  an  agent,  and 
courts  will  not  stop  to  inquire  whether  a  fraud  was  intended, 
but  looking  alone  at  the  relation  of  the  parties,  will,  upon  that 
relation  appearing,  declare  the  conveyance  invalid:  Gillett  v. 
Peppercorne,  3  Beav.  78;  Wharton  on  Agencies,  sec.  232;  2  Sug- 
den  on  Vendors,  c.  20,  sec.  2;  Gilbert  v.  Burgotl,  10  Johns.  457; 
Claflin  v.  Bank,  25  N.  Y.  293;  Obert  v.  Hammel,  18  N.  J.  L. 
74;  Michoud  v.  Girod,  4  How.  503;  Clute  v.  Barron,  2  Mich. 
192. 

In  very  many  of  the  cases  which  have  been  brought  to  the 
attention  of  the  courts,  the  agents  or  trustees  have  so  covered 
their  misfeasance  as  to  make  it  necessary  for  the  injured  party 
to  go  into  a  court  of  equity  to  obtain  adequate  relief.  But 
when  the  fraud  appears  upon  the  face  of  the  papers  or  con- 
veyances, the  remedy  can  as  well  be  administered  in  a  court 
of  law  as  in  a  court  of  equity.  Thus  in  Claflin  v.  Bank,  cited 
above,  an  action  was  brought  to  recover  upon  three  checks 
drawn  by  the  president  of  the  bank,  and  certified  by  its  presi- 
dent as  good.     The  defense  that  the  president  committed  an 
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abuse  of  his  fiduciary  relations  with  the  bank  was  permitted 
to  be  shown.  Judge  Selden  said:  "The  act  of  the  agent  is 
deemed  to  be  unauthorized,  and  the  contract  is  void";  and 
that  "there  could  be  no  bona  fide  holder  of  such  an  instru- 
ment," for  the  reason  that  the  want  of  authority  in  the  presi- 
dent to  bind  the  bank  appeared  on  the  face  of  the  check. 

In  Gilbert  v.  Burgott,  supra,  which  was  a  contest  be- 
tween the  grantee  of  an  unrecorded  deed  and  a  subsequent 
grantee  who  first  placed  his  deed  of  record,  the  court  held 
that  actual  notice  to  the  second  grantee  of  the  existence  of 
the  unrecorded  deed  might  be  shown  in  an  action  of  eject- 
ment. Chief  Justice  Kent  held  that  the  action  of  the  subse- 
quent grantee  in  obtaining  and  recording  a  deed  when  he  had 
notice  of  the  first  conveyance  was  a  fraud  upon  the  holder  of 
the  unrecorded  deed;  and  he  said:  "Fraud  will  invalidate  in 
a  court  of  law  as  well  as  in  a  court  of  equity,  and  annul  every 
contract  and  every  conveyance  infected  with  it." 

Obert  v.  Hammel,  18  N.  J.  L.  74,  was  a  case  in  point,  and 
the  court  held  in  an  action  of  ejectment  that  the  sale  and 
conveyance  could  be  avoided  in  a  court  of  law;  citing  several 
English  cases  in  support  of  the  position. 

It  is  laid  down  by  Sugden  on  Vendors  and  Purchasers,  and 
supported  by  numerous  authorities,  that  "where  the  trustee 
buying  is  the  trustee  for  sale,  the  purchase  is  absolutely  void": 
C.  20,  sec.  2,  8th  Am.  ed.,  689,  note  n. 

"So  careful,"  said  Mr.  Justice  Manning,  in  the  case  of 
People  v.  Township  Board  of  Overyssel,  11  Mich.  222,  "is  the 
law  in  guarding  against  the  abuse  of  fiduciary  relations,  that 
it  will  not  permit  an  agent  to  act  for  himself  and  his  principal 
in  the  same  transaction;  as  to  buy  of  himself,  as  agent,  the 
property  of  his  principal,  or  the  like.  All  such  transactions 
are  void,  as  it  respects  his  principal,  unless  ratified  by  him 
with  a  full  knowledge  of  all  the  circumstances." 

Mr.  Justice  Christiancy  concurred  with  Justice  Manning. 
Mr.  Justice  Campbell  assented  to  the  general  doctrine  stated, 
that  the  same  person  cannot  be  vendor  and  purchaser,  because 
his  contract  lacks  the  necessary  elements  of  two  parties;  but 
he  also  stated  that  "  even  these  contracts,  however,  are  not 
universally  void.  They  are  usually  voidable  at  the  option  of 
the  party  defrauded  or  affected,  but  they  are  not  absolutely 
void,  except  where,  by  reason  of  the  identity  of  vendor  and 
vendee,  a  contract  in  the  eye  of  the  law  is  impossible":  Rail- 
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way  Co.  v.  Dewey,  14  Mich.  477,  488;  Sheldon  v.  Estate  of  Rice, 
30  Id.  296;  18  Am.  Rep.  136. 

In  these  two  cases  the  doctrine  was  again  asserted,  the  first 
being  a  chancery  case,  and  the  other  a  case  at  law. 

In  cases  of  sales  by  executors,  administrators,  and  guardians, 
the  statute  expressly  forbids  them  to  purchase,  directly  or  in- 
directly, and  declares  sales  made  in  violation  of  that  section 
void:  Howell's  Stats.,  sec.  6042.  This  statute  was  merely  an 
affirmance  of  the  common  law. 

Attention  is  called  by  counsel  for  the  defendants  to  the  re- 
marks of  Mr.  Justice  Elmer  in  Runyon  v.  India  Rubber  Co., 
24  N.  J.  L.  475,  criticising  the  former  decisions  in  that  state, 
which  held  that  ejectment  might  be  brought  by  the  heirs  to 
recover  land  fraudulently  conveyed  by  an  administrator  to 
himself;  and  in  Obert  v.  Obert,  12  N.  J.  Eq.  427,  where  it  is 
said  that  "there  can  be  no  doubt  that,  according  to  the  de- 
cided weight  of  authority,  the  principle  that  a  trustee  cannot 
be  the  purchaser  of  the  trust  estate  is  a  mere  rule  in  equity, 
and  that  if  proper  forms  are  observed  the  conveyance  is 
good  at  law." 

We  think  that  the  principle  has  a  broader  foundation  than 
a  mere  rule  in  equity.  Mr.  Justice  Cooley,  in  Sheldon  v.  Estate 
of  Rice,  supra,  said:  "The  law  esteems  it  a  fraud  in  such  a 
trustee  to  take,  for  his  own  benefit,  a  position  in  which  his  in- 
terest will  conflict  with  his  duty." 

It  cannot  be  claimed  that  Mrs.  Williams  is  a  good-faith 
purchaser,  without  notice  of  the  invalidity  of  her  grantor's 
title.  A  purchaser  of  real  estate  is  bound  by  what  appears  in 
the  chain  of  title  through  which  he  claims.  The  defendant 
was  chargeable  with  notice  of  the  fraud  which  appeared  upon 
the  face  of  the  conveyances.  If  defendants  have  equities 
which  entitle  them  to  relief  in  the  court  of  chancery,  there  is 
no  obstacle  to  their  applying  to  such  court.  The  bill  of  ex- 
ceptions shows  that  defendant  Williams  has  filed  her  bill  of 
complaint,  in  which  she  sets  forth  that  she  agreed  to  pay  four 
hundred  dollars  for  the  land,  and  paid  one  hundred  down, 
and  prays  for  equitable  relief. 

In  holding  that  the  deeds  introduced  by  the  defendants  are 
prima  facie  void  upon  their  face,  we  do  not  militate  against 
the  rule  declared  by  this  court  in  several  cases  that  in  eject- 
ment all  defenses  are  excluded  that  are  not  legal,  and  that 
neither  equitable  titles  nor  equitable  defenses  can  avail  either 
as  a  basis  of  recovery  or  of  defense.     The  plaintiff  does  not 
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claim  to  recover  upon  the  strength  of  an  equitable  title,  and 
under  the  facts  of  this  case  the  judgment  should  have  been 
given  for  the  plaintiff. 

The  judgment  must  be  reversed,  and  a  judgment  entered 
here  upon  the  finding  in  favor  of  plaintiff,  with  costs  of  both 
courts. 

The  record  will  be  remanded,  in  order  that  further  proceed- 
ings may  be  had  under  the  statute,  if  desired. 


Ejectment.  —  Plaintiff  in  an  action  of  ejectment  must  recover,  if  at  all, 
on  the  strength  of  his  legal  title,  and  a  mere  equitable  title  in  him  will  not 
warrant  a  recovery:  Barrett  v.  Hinckley,  124  111.  32;  7  Am.  St.  Rep.  331,  and 
note  341.  But  under  the  codes,  equitable  titles  can  be  set  up  as  defenses  to 
actions  in  ejectment:  Shawhan  v.  Long,  26  Iowa,  488;  96  Am.  Dec.  164; 
Meeker  v.  Dalton,  75  Cal.  154;  Hard  v.  ILirvey  County,  40  Kan.  92;  Helm  v. 
Wilson,  76  Cal.  476;  Clay  v.  Wood,  71  Tex.  460;  and  when  an  equitable  de- 
fense is  pleaded,  such  defense  must  be  determined  unfavorably  to  the  defend- 
ant before  plaintiff's  legal  title  can  prevail:  Allen  v.  Lor/an,  96  Mo.  591. 
Plaintiff  must  establish  title  in  himself,  and  it  is  not  sufficient  to  show  that 
defendant  has  no  title:  Olenn  v.  Jeffrey,  75  Iowa,  20;  or  that  the  legal  title 
is  in  a  third  party:  Foot  v.  Murphy,  72  Cal.  104. 
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[67  Michigan,  580.] 

Assumpsit  —  Bill  of  Particulars  —  Evidence  of  Void  Contract. — 
Where  plaintiff  declares  in  assumpsit,  and  afterwards  files  a  bill  of  par- 
ticulars praying  the  recovery  of  money  paid  on  land  contracts  without 
consideration,  alleging  that  defendant  had  no  title  to  convey,  he  may 
prove  such  contracts  void  for  want  of  due  execution  under  the  statute 
of  frauds,  when  the  defendant  does  not  claim  that  such  evidence  would 
be  a  surprise  to  him,  or  that  he  is  unprepared  to  meet  it. 

Bill  of  Particulars  is  considered  in  some  respects  as  an  amplification  ol 
the  declaration,  but  it  is  sufficient  if  it  fairly  apprise  the  opposite  party 
of  the  nature  of  the  claim,  so  that  there  can  be  no  surprise. 

Vendor  and  Vendee  —  Recovery  of  Money  Paid  on  Void  Land  Con- 
tract. —  An  action  to  recover  money  paid  on  void  land  contracts  is  not 
premature  on  the  ground  that  the  invalidity  of  the  contracts  was  de- 
clared in  an  adjudication  subsequent  to  the  commencement  of  this  action. 

Vendor  and  Vendee  —  Failure  to  Make  Title  under  Contract  to 
Convey.  —  Purchase -money  paid  for  land  can  be  recovered  in  an  action 
for  money  had  and  received,  whether  the  consideration  fails  for  want  of 
title  or  for  want  of  a  valid  contract  to  convey,  and  in  either  ca^e  the 
purchaser  must  place  the  vendor  in  statu  quo,  so  far  as  it  is  practicable 
for  him  to  do  so;  and  the  equities,  so  far  as  they  can  be  measured  by  a 
pecuniary  standard,  can  be  settled  and  adjusted  in  the  suit. 

Vkndor  and  Vendee  —  Contract  to  Convey  —  Failure  to  Make  Title 
—  Tender  of  Performance.  —  Where  the  vendee  has  agreed  to  pur- 
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chase  and  the  vendor  to  convey  land  in  fee,  and  the  latter  cannot  make 
title,  the  former  may  bring  hia  action  to  recover  the  purchase-money 
paid  without  first  tendering  performance. 

Vendor  and  Vendue  —  Contract  to  Convey  —  Failure  ov  Title  —  Re- 
scission oe  Void  Contract.  —  A  void  contract  for  the  purchase  of  land 
need  not  be  rescinded  before  bringing  an  action  to  recover  the  purchase- 
money  paid  under  it. 

Vendor  and  Vendee  —  Contract  to  Purchase  —  Rescission  —  Statu 
Quo.  — Where  property  received  under  a  contract  to  purchase  has  been 
changed  or  lost  without  the  fault  of  the  vendee,  so  that  it  cannot  be  re- 
stored in  specie,  but  it3  value  may  be  ascertained,  and  the  vendee  is 
entitled  to  rescind  the  contract,  he  may  do  so  without  tendering  per- 
formance, or  placing  the  vendor  in  statu  quo,  and  in  an  action  to  recover 
the  money  paid  on  the  contract,  the  equities  of  the  parties  will  be  fully 
adjusted. 

Padgham  and  Padgham,  and  Edward  Bacon,  for  the  appel- 
lant. 

Howard  and  Roos,  for  the  defendants. 

Champlin,  J.  Plaintiff  declared  against  the  defendants 
upon  the  common  counts  in  assumpsit,  and  filed  therewith  a 
bill  of  particulars,  as  follows:  — 

"Sirs, —  Please  to  take  notice  that  the  following  is  a  bill  of 
particulars  of  the  plaintiff's  demand  in  this  cause,  and  for  the 
recovery  of  which  this  action  is  brought,  to  wit:  — 

"The  plaintiff's  bill  of  particulars  is  for  moneys  paid  on  a 
certain  land  contract  made  by  Chase  H.  Dickinson  and  Wil- 
liam F.  Dickinson  and  the  plaintiff  above  named,  of  which 
exhibit  B  hereto  annexed  is  a  true  copy;  and  plaintiff's  claim 
is,  that  the  land  described  in  said  contract  was  not,  at  the 
date  of  said  contract,  owned  by  said  William  F.  Dickinson 
and  Chase  H.  Dickinson,  defendants  ahove  named,  nor  have 
they  since  owned  said  real  estate  in  fee,  and  have  never  been 
the  owners  of  said  real  estate,  so  that  they  could  convey  to 
said  plaintiff  a  good  and  unencumbered  title  in  fee-simple; 
and  said  plaintiff  claims  that  the  moneys  were  so  paid  by  him 
on  such  land  contract  without  any  consideration. 

"The  amounts  and  dates  of  such  payments  are  as  follows:  — 
1872. 

July  20.     To  cash  paid  by  plaintiff  to  defendants .  .$100 

Sept.  20.    To  cash  paid  by  plaintiff  to  defendants.  .   400 

$500 

"The  plaintiff's  bill  of  particulars  is  further  for  moneys 
paid  on  a  certain  other  land  contract  made  by  said   Chase  H. 
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Dickinson  and  William  F.  Dickinson  and  the  said  John  A. 
Wright,  of  which  exhibit  A  hereto  annexed  is  a  true  copy. 

"And  plaintiff  claims  that  the  said  William  F.  Dickinson 
and  Chase  H.  Dickinson  never  were  the  owners  of  the  land 
described  in  this  contract,  so  that  they  could  give  to  the  said 
plaintiff  a  title  in  fee-simple. 

"The  amounts  and  dates  of  such  payments  are  as  fol- 
lows:— 

1872. 

July  20.  To  cash  paid  said  defendants $100 

Sept.  18.  To  cash  paid  said  defendants 1,400 

Nov.    8.  To  cash  paid  said  defendants 100 

$1,600 
"Dated  December  18,  1880." 

Exhibits  A  and  B  referred  to  in  the  bill  of  particulars  are 
two  land  contracts,  being  the  same  contracts  passed  upon  by 
this  court  in  the  case  of  Dickinson  v.  Wright,  56  Mich.  42. 

The  defendants  pleaded  the  general  issue. 

On  the  trial  of  the  cause  before  a  jury,  the  land  contract, 
exhibit  A,  was  introduced  in  evidence.  It  was  signed  by 
Chase  H.  Dickinson,  and  said  Chase  H.  Dickinson  signed  the 
name  of  William  F.  Dickinson.  Attention  of  plaintiff,  who 
was  a  witness  in  his  own  behalf,  was  called  to  the  words: 
"This  contract  approved.  William  F.  Dickinson," — indorsed 
on  the  contract,  and  he  stated  that  he  did  not  know  anything 
about  the  indorsement;  that  it  was  not  there  when  it  was 
made.  The  witness's  attention  was  called  to  a  like  indorse- 
ment on  exhibit  B,  and  he  was  asked:  "Do  you  know  at  any 
time  of  any  indorsement  of  the  words,  'contract  approved,' 
and  signed  'William  F.  Dickinson,'  on  the  back  thereof?" 
To  which  he  answered,  "  No.  sir." 

The  question  was  then  again  repeated  as  to  the  indorsement 
upon  exhibit  A,  to  which  the  defendants  objected,  on  the 
ground  that  it  was  irrelevant  and  immaterial  under  the  issue 
in  this  case,  and  under  the  bill  of  particulars  as  furnished  in 
this  case;  that  the  plaintiff  had  declared  and  furnished  a  bill 
of  particulars,  declaring  upon  the  contract  as  a  valid  one,  and 
he  was  bound  by  his  bill  of  particulars. 

Counsel  for  plaintiff  disclaimed  having  declared  upon  the 
contract,  or  seeking  to  recover  for  a  breach  of  it.  He  stated 
that  he  sought  to  recover  back  money  paid  to  defendants 
under  the  count  for  money  had  and  received,  because  the  con- 
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tract  was  void  under  the  statute  of  frauds,  and  because  there 
was  no  consideration,  as  the  defendants  had  no  title  which 
they  could  convey.  But  the  court  held  that  the  plaintiff  was 
confined  to  the  declaration  as  he  had  made  it,  and  that  there 
was  no  notice  given  that  plaintiff  sought  to  recover  because 
this  contract  was  not  a  binding  contract;  but  on  the  contrary, 
the  only  inference  from  the  bill  of  particulars  was  that  it  was 
a  valid  contract,  and  that  the  trouble  was  that  they  had  no 
title  to  convey;  that  under  the  declaration  and  bill  of  par- 
ticulars he  did  not  think  it  was  competent  to  show  that  this 
contract  was  void  for  want  of  due  execution,  and  sustained 
the  objection. 

We  think  the  court  erred.  The  declaration  was  for  money 
had  and  received.  The  bill  of  particulars  pointed  out  that 
the  plaintiff  sought  to  recover  back  money  paid  without  con- 
sideration. Whether  the  want  of  consideration  arose  from  the 
fact  that  the  defendants  had  no  title  to  convey,  or  whether  the 
contract  was  void  for  want  of  due  execution,  was  not  material 
to  be  stated,  only  so  far  as  such  statement  was  proper  to  ap- 
prise the  defendants  of  the  claim  of  plaintiff,  and  afford  them 
an  opportunity  to  be  prepared  to  try  the  case  upon  the  merits. 
Defendants  did  not  claim  that  this  evidence  would  be  a  sur- 
prise to  them,  or  that  they  were  not  prepared  to  meet  such  evi- 
dence upon  the  trial. 

A  bill  of  particulars,  in  practice,  is  considered  in  some  re- 
spects as  an  amplification  of  the  declaration,  but  it  is  consid- 
ered sufficient  if  it  fairly  apprise  the  opposite  party  of  the 
nature  of  the  claim,  so  that  there  can  be  no  surprise:  Brown  v. 
Williams,  4  Wend.  360. 

In  Davies  v.  Edwards,  3  Maule  &  S.  380,  the  action  was  for 
debt  upon  a  demise  of  land,  and  the  plaintiff  furnished  a  bill 
of  particulars  describing  the  premises  as  being  in  a  certain 
parish,  and  on  the  trial  introduced  an  indenture  of  demise 
between  the  parties  of  lands  in  another  parish.  It  was  in- 
sisted that  by  reason  of  this  misdescription  in  the  bill  of  par- 
ticulars the  plaintiff  could  not  recover.  The  trial  judge 
overruled  the  objection,  being  of  opinion  that  the  bill  of  par- 
ticulars disclosed  substantially  the  subject-matter  of  the 
action,  which  was  rent;  and  it  not  appearing  that  the  defend- 
ant was  misled  by  it,  a  verdict  was  entered  for  the  plaintiff. 
On  a  rule  nisi  obtained,  Lord  Ellenborough,  C.  J.,  said:  "  If 
the  defendant  couhi  have  shown,  not  only  that  he  might  have 
been  but  that  he  was  actually  surprised,  there  would  have 
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been  some  foundation  for  the  argument";  and  he  discharged 
the  rule. 

So  in  this  case,  the  subject-matter  is  the  money  which  the 
defendants  have  had  of  the  plaintiff,  the  consideration  for 
which  has  failed.  Here  it  seems  to  me  that  the  plaintiff  has 
been  shut  out  by  a  strict  construction,  and  concluded  by  a 
particular,  fairly  meant,  against  the  justice  of  his  case:  See 
also  Duncan  v.  Hill,  2  Brod.  &  B.  682;  McNair  v.  Gilbert,  3 
Wend.  344. 

In  Davis  v.  Freeman,  10  Mich.  188,  this  court  said:  "The 
office  of  a  bill  of  particulars  is  to  inform  the  opposite  party  of 
the  cause  or  causes  of  action  the  party  giving  it  intends  to 
rely  on  at  the  trial,  not  specifically  set  out  in  the  declaration 
or  notice  accompanying  the  general  issue." 

And  in  Freehling  v.  Ketchum,  39  Mich.  299,  it  was  said: 
"  The  purpose  of  the  rules  in  allowing  bills  of  particulars  to  be 
demanded  is  to  enable  defendants  to  avoid  surprise,  and  not 
to  enable  them  to  make  vexatious  requirements." 

In  Cicotte  v.  Wayne  Co.,  44  Mich.  173,  Mr.  Justice  Graves 
said:  "The  object  of  the  practice  for  the  production  of  bills  of 
particulars  is  to  obviate  the  uncertainty  of  general  pleading. 
The  intent  is  to  secure  such  information  as  will  enable  the 
parties  to  make  an  intelligent  preparation  for  trial,  and  to 
enter  upon  the  investigation  before  the  court  or  jury  with  an 
understanding  as  to  what  is  really  in  controversy.  The  bill 
is  often  mentioned  as  being  an  amplification  of  the  declara- 
tion, or  as  entitled  to  be  considered  as  a  part  of  the  pleading. 
But  such  expressions  are  metaphorical.  The  bill  is  never,  in 
strictness,  a  component  of  the  pleading.  It  may  have  the 
effect  of  a  pleading  in  so  far  as  it  restricts  the  proofs  to  what 
it  contains." 

This  case  is  cited  by  defendants'  counsel  to  support  the  rul- 
ing of  the  court  below.  The  statement  of  the  learned  judge  is 
accurate,  but  the  question  to  be  determined  is,  what  proofs  are 
admissible  under  the  contents  of  the  bill,  and  is  the  variance, 
if  any,  harmful  to  the  opposite  party,  in  that  it  operates  as  a 
surprise  to  him?    Collins  v.  Beecher,  45  Mich.  436. 

The  plaintiff  then  testified  to  the  money  paid  to  the  defend- 
ants upon  the  contracts,  and  that  the  lands  were  mostly  tim- 
bered lands,  and  he  made  the  arrangements  to  purchase  them 
for  the  timber. 

On  cross-examination  lie  testified  that  he  went  to  lumbering 
on  the  lands  in  the  winter  of  1872  and  1873,  and  also  that  he 
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leased  the  right  of  way  for  a  horse-railroad, — a  lumber-rail- 
road,  —  to  go  across  section  4,  to  Samuel  Rogers.  This  lease 
was  offered  in  evidence  by  defendants,  and  was  dated  July  12, 
1872,  for  the  term  of  fifteen  years.  Plaintiff  further  testified 
that  the  railroad  had  been  abandoned  for  years.  He  also  tes- 
tified that  he  had  cut  probably  about  one  hundred  and  fiiV- 
thousand  feet  of  white  pine  on  sections  17  and  18,  and  took  off 
four  or  five  oak-trees  from  section  4;  that  he  never  paid,  or 
offered  to  pay,  the  defendants  for  the  timber  so  taken  off,  and 
never  paid,  or  offered  to  pay,  the  balance  payable  by  the  con- 
tracts. 

It  appeared  on  the  trial  that  in  the  spring  of  1873  the  de- 
fendants were  enjoined  by  the  United  States  court  from  cutting 
timber  on  the  land  covered  by  the  contracts,  and  that  injunc- 
tion was  also  served  upcn  the  plaintiff,  in  consequence  of  which 
he  quit  lumbering  upon  the  lands;  that  plaintiff  informed 
Dickinson  that  he  was  enjoined,  and  he  advised  that  he  stop 
cutting,  which  he  did;  and  that  since  that  time  in  1873  the 
plaintiff  has  not  been  in  the  possession  of  or  occupied  it,  or  in 
any  manner  has  been  possessed  of  the  land. 

The  plaintiff's  counsel  then  offered  in  evidence  the  original 
patent  of  the  United  States  to  Mary  Hannahs,  covering  the 
land  named  in  the  contracts,  for  the  purpose  of  showing  that 
the  title  was  not  in  the  Dickinsons,  as  plaintiff  had  claimed; 
to  which  defendants'  counsel  objected,  and  stated  his  reasons 
as  follows:  — 

"For  the  same  reason  that,* under  the  admissions  of  the 
plaintiff  himself  upon  the  stand,  he  cannot  recover  in  this  ac- 
tion; for  the  reason  that  he  admits  that  he  cut  off  of  sections 
17  and  18  a  matter  of  one  hundred  and  fifty  thousand  feet  of 
pine,  and  on  section  4  has  cut  some  timber, — some  ten  dol- 
lars' worth,  —  and  has  executed  a  lease  for  fifteen  years  of  a 
certain  other  part  of  it  which  had  not  expired  at  the  time  of 
the  commencement  of  this  suit;  and  for  that  reason  it  was 
impossible,  at  the  time  this  suit  was  commenced,  for  him  to 
rescind  and  place  us  in  statu  quo;  and  that,  under  the  testi- 
mony of  the  plaintiff  himself,  he  cannot  maintain  this  ac- 
tion. 

"  We  object  to  it  on  the  further  ground  that  the  plaintiff 
admits  himself,  upon  the  stand,  that  he  never  tendered  any 
money  to  Mr.  Dickinson  on  this  contract,  other  than  the  pay- 
ments already  made,  and  that  he  never  demanded  a  deed; 
And  that  these  defendants  were  under  no  obligation  to  make 
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him  a  deed,  or  perfect  their  title,  until  such  time  as  he  was 
willing  and  made  a  tender  of  the  purchase  price. 

"To  make  our  objections  cover  all  points,  we  repeat  here 
that  we  object  to  the  introduction  of  this  question  of  title,  or 
any  other  evidence  in  the  cause,  because,  from  the  admission 
of  Mr.  Wright,  the  plaintiff,  upon  the  stand,  he  was  in  no 
position  to  rescind,  and  could  not  in  law  rescind  this  contract. 

"  2.  That  from  like  admission  of  plaintiff  on  the  stand  it 
appears  that  he  has  not  in  fact  rescinded  (that  is,  independent 
of  the  question  whether  he  could  or  not). 

"  Now,  provided  he  could  rescind,  the  evidence  shows  that 
he  has  not  rescinded,  and  never  gave  any  notice  of  rescission, 
or  has  never  taken  any  steps  in  fact  to  rescind,  before  the  com- 
mencement of  this  suit." 

The  court  sustained  the  objection  and  excluded  the  testi- 
mony. 

The  plaintiff's  counsel  then  made  the  following  offer, 
namely:  — 

"I  desire  to  make  this  offer  in  this  case:  That  we  admit 
this  plaintiff  shall  pay,  and  the  defendants  shall  have  de- 
ducted and  allowed  to  them,  the  full  amount  of  all  timber  or 
anything  else  that  was  taken  from  this  land  by  the  plaintiff, 
or  by  his  agents,  up  to  the  commencement  of  this  suit.  And 
I  now  offer  to  show  in  the  case,  as  we  have  started  to  show,  — 

"1.  That  the  defendants,  at  the  time  plaintiff  demanded 
his  money  back,  and  before  this  suit,  had  no  title  to  the  land 
at  the  time  the  suit  was  commenced. 

"2.  That  at  the  time  the  plaintiff  took  the  contract  and 
paid  the  money  on  it,  he  supposed  the  defendants  had  a  title 
to  the  land,  and  did  n't  know  to  the  contrary  until  a  short  time 
before  this  suit  was  commenced;  that  at  the  time  this  suit 
was  commenced,  he  had  fully  investigated  the  title;  that  he 
then  knew  the  owners  of  the  land,  and  informed  Mr.  Dickin- 
son who  they  were. 

"3.  That  the  land  was  bought  for  the  timber  only;  that 
the  plaintiff  was  restrained  and  enjoined  from  cutting  or  re- 
moving timber  or  trees  from  any  of  these  lands,  by  an  injunc- 
tion issued  out  of  the  circuit  court  of  the  United  States  for  the 
western  district  of  Michigan,  in  a  suit  wherein  the  creditors 
of  one  Timothy  Morse  (who,  in  his  lifetime,  owned  these  lands, 
and  the  lands  then  belonged  to  his  estate)  were  complainants, 
and  the  defendants  were  the  Dickinsons  and  one  Seaver,  and 
that  that  suit  was  commenced,  and  an  injunction  issued,  be- 
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cause  of  the  fraudulent  practices  of  the  Dickinsons,  the  de- 
fendants in  this  suit;  that  Mr.  William  F.  Dickinson,  in 
collusion  with  the  administrator  of  the  estate  of  Timothy 
Morse,  caused  these  lands  to  be  sold,  whereby  he  could  get  a 
title  without  paying  any  value  for  them,  and  it  was  through 
that  title  that  they  were  pretending  to  claim  when  they  were 
going  to  sell  to  plaintiff;  that  plaintiff  investigated  that  mat- 
ter at  the  time  he  investigated  the  title. 

"4.  That  this  injunction  remained  in  full  force  up  to  the 
year  1878. 

"5.  That  during  the  pendency  of  this  injunction,  the  fires 
had  destroyed  the  timber  on  these  lands,  and  without  the 
fault  or  neglect  of  plaintiff. 

"6.  That  since  this  suit  was  brought,  these  defendants  have 
sold  and  conveyed  these  lands  to  other  parties." 

"The  Court:  The  objection  to  the  offer  of  the  patent,  or 
other  evidence  of  title  in  this  case,  will  be  sustained." 

Plaintiff's  counsel  here  offered  in  evidence  the  record  and 
files  in  a  case  wherein  the  Dickinsons  (these  defendants)  were 
plaintiffs,  and  Mr.  Wright  (this  plaintiff)  was  defendant, 
being  the  case  reported  in  56  Mich.  42,  which  was  objected  to 
by  defendants'  counsel  as  irrelevant  and  immaterial,  which 
objection  was  sustained  by  the  court,  and  to  which  ruling  the 
counsel  for  plaintiff  did  then  and  there  except.  We  think  the 
court  erred. 

The  plaintiff's  cause  of  action  was  not  entirely  based  upon 
the  contracts. 

In  Dickinson  v.  Wright,  56  Mich.  42,  the3e  same  contracts 
were  in  issue.  The  Dickinsons,  in  that  case,  brought  suit  to 
recover  the  balance  of  the  money  payable  by  the  terms  of 
these  contracts,  and  failed,  for  the  reason  that  the  contracts 
were  void  under  the  statute  of  frauds,  for  the  want  of  author- 
ity in  Chase  H.  Dickinson  to  sign  William  F.  Dickinson's 
name  thereto.  The  invalidity  of  the  contracts  in  question 
was  settled  by  that  adjudication;  and  it  does  not  matter  that 
this  suit  was  first  commenced.  The  fact  that  rendered  the 
contracts  invalid  did  not  appear  until  upon  the  trial  of  that 
case.  The  issue,  however,  in  this  suit  was  broad  enough  to 
admit  evidence  of  the  invalidity  of  the  contracts  in  question. 

Purchase-money  paid  for  the  purchase  price  of  land  can  be 
recovered  in  an  action  for  money  had  and  received,  whether 
the  consideration  fails  for  want  of  title  or  for  want  of  a  valid 
contract  to  convey. 

Am.  St.  Rep.,  Vol.  XL— 39 
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In  either  case,  the  purchaser  must  place  the  other  party  in 
statu  quo,  so  far  as  is  practicable  for  him  to  do  so;  and  in 
either  case,  the  equities,  so  far  as  they  can  be  measured  by  a 
pecuniary  standard,  can  all  be  settled  and  adjusted  in  the 
suit. 

In  this  case  there  is  no  occasion  to  call  for  the  interposition 
of  a  court  of  equity.  There  are  no  deeds  to  be  surrendered  up 
and  canceled,  nothing  which  is  required  to  be  perpetuated  by 
a  decree.  All  there  is  to  be  ascertained  can  be  ascertained 
by  a  jury;  and  that  is,  how  much  in  equity  and  good  con- 
science ought  the  defendants  to  repay  of  the  purchase-money 
they  have  received.  All  benefits  which  the  plaintiff  has  re- 
ceived will  have  to  be  deducted,  and  these  can  be  ascertained 
and  allowed  for  in  a  common-law  proceeding.  The  value  of 
the  timber  cut  and  removed,  and  all  other  benefits  which  the 
plaintiff  has  derived  from  these  contracts,  can  be  adjusted  in 
this  action. 

A  void  contract  needs  no  rescission.  But  if  these  contracts 
were  valid,  and  the  plaintiff,  either  on  account  of  want  of  title 
in  defendants,  or  because  they  have  placed  it  out  of  their 
power  to  perform,  rescinded  the  contract,  he  could  do  so,  under 
the  circumstances  of  this  case,  without  either  tendering  per- 
formance or  placing  the  parties  in  statu  quo.  Through  pro- 
crastination and  delay,  for  which  he  was  not  in  fault,  the 
subject-matter  of  the  contracts  which  formed  his  inducement 
to  purchase  has  been  destroyed.  Under  such  circumstances, 
must  he  tender  the  purchase-money?  It  would  be  unreason- 
able to  require  it.  Must  he  place  the  defendants  in  statu  quo? 
That  is  impossible. 

Plaintiff  entered  into  the  contract  in  good  faith,  paid  his 
money  according  to  the  agreement,  and  went  on  and  severed 
one  hundred  and  fifty  thousand  feet  of  pine,  the  timber  which 
he  bought  for  the  purpose  of  manufacturing  into  lumber.  He 
cannot  restore  the  severed  trees.  It  is  impossible  for  him  to 
restore  the  property  in  the  same  condition  it  was  when  he  re- 
ceived it.  The  law  does  not  require  impossibilities  to  be  per- 
formed. The  only  thing  he  can  do  is  to  restore  its  money 
equivalent,  and  that  he  offers  to  do. 

In  cases  where,  acting  in  good  faith,  property  has  been  so 
changed  or  lost  that  it  cannot  be  restored  in  specie,  and  where 
its  value  is  capable  of  being  ascertained,  a  party  entitled  to 
may  rescind  a  contract,  although  he  cannot  place  the  other 
party  in  statu  quo.     That  is  the  law  of  reason,  and  it  is  the 
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law  of  justice.  If  the  current  of  authority  is  the  other  way, 
based  upon  technicalities,  I  cannot  yield  my  assent  to  the 
doctrine. 

As  no  rule  of  property  is  involved,  and  as  the  rights  of  the 
parties  can  be  settled  and  determined  in  this  equitable  action, 
I  must  hold  that  the  learned  judge  erred  in  excluding  the  tes- 
timony offered. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Bill  of  Particulars  is  Amendable,  like  a  declaration:  Babcock  v.  Thomp- 
son, 3  Pick.  446;  15  Am.  Dec.  236. 

Rescission  of  a  Contract  for  the  Purchase  of  Realty.  —  When  a 
contract  for  the  purchase  of  realty  is  rescinded,  the  parties  should  be  placed 
in  statu  quo:  IluinbU.  v.  Hinkson,  3  A.  K.  Marsh.  468;  13  Am.  Dec.  195;  Hyn- 
ton  v.  Dunn,  5  Ark.  395;  41  Am.  Dec.  100.  Where  a  vendor  agrees  to  con- 
vey, and  upon  the  payment  of  money  and  the  execution  of  notes,  at  a  certain 
time  before  that  time  conveys  to  another,  the  vendee  averring  readiness  to 
perform  his  part  of  the  contract  need  not  make  a  tender  of  performance,  and 
in  such  case,  if  a  part  of  the  money  has  been  paid,  may  rescind  the  contract 
and  sue  in  assumpsit  for  the  amount  paid:  Stow  v.  Stevens,  7  Vt.  27;  29  Am. 
Dec.  139;  Smith  v.  Lamb,  26  111.  396;  79  Am.  Dec.  381.  A  purchaser  desir- 
ing to  rescind  a  contract  need  only  show  the  inability  of  the  vendor  to  per- 
form it,  and  need  not  show  tender  of  the  purchase-money  on  his  part:  Runkle 
v.  Johnson,  30  11L  328;  83  Am.  Dec.  191.  The  vendee  is  entitled  to  the  re- 
turn of  the  purchase-money,  where  the  rescission  is  at  the  instance  of  the 
vendee,  and  on  account  of*  the  vendor's  fault:  1  Rob.  (Va.)  12;  39  Am.  Dec. 
242. 
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National    Park    Bank   of   New  York  v.  Sea- 
board   Bank. 

[114  New  York,  28] 

Title  to  Commercial  Paper  Received  for  Collection  by  Bank,  and 
forwarded  to  its  correspondent  in  the  usual  course  of  business,  without 
any  express  agreement  in  reference  thereto,  does  not  vest  in  such  cor- 
respondent, even  if  it  has  remitted  upon  the  general  account  in  anticipa- 
tion of  collections.  Title  passes  only  by  a  contract  to  that  effect,  either 
expressly  proved  or  inferred  from  an  unequivocal  course  of  dealing. 

Where  Bank  on  Which  Raised  Draff  13  Drawn  Pays  It  through  mis- 
take, upon  its  presentation  to  it  by  a  correspondent  bank,  as  agent,  to 
which  it  is  forwarded  for  collection,  the  collecting  bank  cannot  be  com- 
pelled to  repay  if  it  has  paid  over  to  its  principal  before  notice  of  the 
mistake. 

Payment  Made  upon  General  Account  without  Direction  as  to  its 
Application  is  applied  by  the  law  to  the  oldest  items. 

Action  to  recover  the  difference  between  the  amount  of  an 
altered  draft  and  that  of  the  genuine.  On  July  7,  1885,  the 
First  National  Bank  of  Wallingford,  Connecticut,  drew  on  the 
plaintiff  a  draft  for  eight  dollars,  payable  to  the  order  of  one 
Frank  Saxton.  Between  that  date  and  the  15th  of  July,  1885, 
this  draft  was  raised  to  eighteen  hundred  dollars,  and  on  the 
last-named  day  said  Saxton  indorsed  it  in  blank  and  pre- 
sented it  to  the  Eldred  Bank  of  Eldred,  Pennsylvania,  request- 
ing it  to  collect  the  same  for  him.  The  Eldred  Bank  received 
the  draft  for  collection  only,  and  gave  a  receipt  to  that  effect. 
It  then  indorsed  it  to  the  order  of  the  defendant's  cashier  "for 
collection  for  account  of  the  Eldred  Bank,"  and  forwarded  it 
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to  the  defendant,  its  New  York  correspondent,  which  received 
it  on  the  16th  of  July,  1885,  and  forthwith  notified  the  Eldred 
Bank  by  mail  that  it  had  been  received  and  placed  to  its 
credit.  On  the  next  day,  the  defendant  presented  it,  through 
the  New  York  clearing-house,  to  the  plaintiff,  which,  through 
a  mistake  of  fact,  paid  it  as  a  draft  for  eighteen  hundred  dol- 
lars. The  change  in  the  draft  was  not  discovered  by  the  banks 
until  about  the  15th  of  August,  1885,  and  they  all  acted  in 
good  faith  in  the  premises.  It  was  the  custon  of  the  defend- 
ant to  immediately  notify  the  Eldred  Bank  if  anything  was 
found  to  be  wrong  with  any  of  its  checks  or  drafts.  The 
Eldred  Bank,  on  the  25th  of  July,  1885,  paid  over  the  pro- 
ceeds of  the  draft,  less  its  charges  for  collection,  to  Saxton, 
assuming  that  everything  was  all  right,  since  it  had  heard 
nothing  to  the  contrary.  According  to  the  established  course 
of  business  between  the  defendant  and  the  Eldred  Bank,  the 
former  did  not  become  responsible  for  said  draft,  forwarded  to 
it  for  collection,  but  "was  reimbursed  by  said  Eldred  Bank  in 
case  of  the  non-payment  of  any  such  draft,  ....  if  the  de- 
fendant had  made  any  credits,  payments,  or  remittances  in 
anticipation  of  the  collection  of  the  same."  On  receiving  the 
draft,  the  defendant  credited  its  amount  to  the  Eldred  Bank 
in  the  only  account  that  it  kept  with  that  bank.  This  account 
was  balanced  on  the  21st  of  July,  1885,  and  the  balance  was 
carried  to  the  credit  of  the  same  account,  which  remained 
open  until  after  the  15th  of  August,  1885,  but  by  that  time  the 
aggregate  of  the  debits  therein  entered  by  the  defendant  to 
the  Eldred  Bank  since  the  last  balancing  thereof,  including 
the  balance  then  existing  in  favor  of  the  Eldred  Bank,  ex- 
ceeded the  aggregate  of  the  credits  by  considerably  more  than 
the  sum  of  eighteen  hundred  dollars,  with  interest  thereon 
from  July  17,  1885.  On  the  15th  of  August,  1885,  the  plain- 
tiff first  learned  that  the  draft  had  been  altered.  It  then  no- 
tified the  defendant  of  the  fact,  and  requested  it  to  repay  the 
difference  between  said  sums,  with  interest.  The  defendant 
refused  to  do  so,  because  it  had  already  paid  over  the  money 
to  the  Eldred  Bank,  which  in  turn  had  paid  it  to  Saxton.  At 
this  time  the  balance  to  the  credit  of  the  Eldred  Bank  on  the 
books  of  the  defendant  exceeded  the  amount  of  said  draft,  but 
said  balance  arose  wholly  from  transactions  subsequent  to  the 
date  when  said  draft  was  paid.  The  plaintiff  then  brought 
this  action.  The  justice  who  tried  the  cause  without  a  jury 
found  the  foregoing  facts,  and  also  found  specially  "that  said 
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Bum  of  eighteen  hundred  dollars,  and  all  other  sums  of  money 
in  the  possession  of  or  under  the  control  of  the  defendant  on 
July  17,  1885,  and  on  July  25,  1885,  belonging  to  or  to  the 
credit  of  said  Eldred  Bank,  had  been,  prior  to  August  15, 1885, 
the  date  of  the  aforesaid  notice,  paid  over  by  the  defendant  to 
said  Eldred  Bank;  that  the  defendant  never  had  any  title, 
ownership,  interest,  or  property  in  or  to  said  check  or  draft,  or 
any  part  thereof,  and  never  assumed  any  title,  ownership,  in- 
terest, or  property  in  the  same."  And  he  found  as  a  conclu- 
sion of  law  that  the  complaint  should  be  dismissed  upon  the 
merits.  The  general  term  affirmed  the  judgment  entered  upon 
this  decision,  and  the  plaintiff  appealed. 

Francis  C.  Barlow,  for  the  appellant. 
Alfred  Taylor,  for  the  respondent. 

Vann,  J.  When  the  draft  in  question  was  paid  by  the 
plaintiff  under  a  mistake  of  fact,  the  defendant  either  owned 
it  or  simply  held  it  for  collection  as  the  agent  of  the  Eldred 
Bank.  If  the  defendant  had  then  owned  the  draft,  it  would 
have  become  liable,  upon  discovery  of  the  facts,  to  refund  the 
amount  mispaid,  provided  its  condition  had  not  in  the  mean 
time  changed  so  that  this  would  be  unjust:  National  Bank  of 
Commerce  v.  National  Mechanics'  Banking  Ass'n,  55  N.  Y.  211; 
14  Am.  Rep.  232;  White  v.  Continental  Nat.  Bank,  64  N.  Y. 
316;  21  Am.  Rep.  612.  If,  however,  the  defendant  did  not 
then  own  the  draft,  but  merely  presented  it  for  payment  as 
the  agent  of  another  bank,  it  could  not  be  required  to  re- 
pay, provided  it  had  paid  over  to  its  principal  before  notice 
of  the  mistake:  La  Farge  v.  Kneeland,  7  Cow.  460;  Mowatt  v. 
McLelan,  1  Wend.  173;  Herrick  v.  Gallagher,  60  Barb.  566; 
Story  on  Agency,  sec.  300. 

The  plaintiff  claimed  that  the  entry  made  by  the  defendant 
on  its  books  to  the  credit  of  the  Eldred  Bank,  upon  the  re- 
ceipt of  the  draft,  proved  that  it  belonged  to  the  defendant, 
while  the  defendant  claimed  that  the  restrictive  indorsement 
of  the  draft  by  the  Eldred  Bank  prevented  any  change  of 
title,  and  simply  created  an  agency  for  collection.  A  question 
of  fact  thus  arose  as  to  the  intention  of  the  parties  to  the 
transaction,  to  be  determined  by  considering  their  words  and 
acts,  their  course  of  business,  and  all  of  the  surrounding  cir- 
cumstances. We  think  that  the  decision  of  this  question  in 
favor  of  the  defendant  by  the  trial  court,  acting  in  the  place 
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of  a  jury,  is  conclusive  upon  us.  Moreover,  it  seems  to  be 
settled  that  the  title  to  commercial  paper  received  for  collec- 
tion by  a  bank,  and  forwarded  to  its  correspondent  in  the 
usual  course  of  business,  without  any  express  agreement  in 
reference  thereto,  does  not  vest  in  such  correspondent,  even  if 
it  has  remitted  upon  the  general  account  in  anticipation  of 
collections:  Dickerson  v.  Wason,  47  N.  Y.  439;  7  Am.  Rep.  455. 
Title  passes  only  by  a  contract  to  that  effect,  to  be  either  ex- 
pressly proved  or  inferred  from  an  unequivocal  course  of  deal- 
ing: Scott  v.  Ocean  Bank,  23  N.  Y.  289. 

This  would  involve  in  the  case  at  bar  an  agreement  on  the 
part  of  the  defendant  to  become  absolutely  responsible  to  the 
Eld  red  Bank  for  the  amount  of  the  draft,  whether  it  was  col- 
lected or  not,  without  any  right  to  reimbursement  for  advances: 
Scott  v.  Ocean  Bank,  23  N.  Y.  289.  This  was  not  the  agree- 
ment of  the  parties  to  the  transaction  in  question,  either  as 
found  by  the  trial  court  or  as  appears  from  the  undisputed 
evidence.  In  the  case  of  Metropolitan  Nat.  Bank  v.  Loyd,  90 
N.  Y.  530,  relied  upon  by  the  plaintiff,  the  referee  found  that 
the  owner  of  a  check  indorsed  it  in  blank  and  deposited  it  in 
a  bank,  which  received  it  as  a  deposit  of  money,  entered  the 
amount  as  cash  to  his  credit  in  his  pass-book,  and  returned 
the  book  to  him.  It  was  held  that,  under  those  circumstances, 
the  property  in  the  check  passed  from  the  customer  and  vested 
in  the  bank.  No  other  result  could  follow  a  transfer  absolute 
in  form  and  in  fact  by  one  party  and  its  receipt  as  cash  by 
the  other. 

The  learned  counsel  for  the  plaintiff  concedes  that  an  agent 
who  has  received  money  paid  by  mistake  cannot  be  compelled 
to  repay  it  where  he  has  paid  it  over  to  his  principal  without 
notice,  but  he  contends  that  as  the  specific  proceeds  of  this 
draft  were  not  paid  over,  the  rule  has  no  application.  The 
trial  court  found,  and  the  evidence  clearly  shows,  that  the  pro- 
ceeds of  the  draft,  including  the  entire  amount  that  the  Eldred 
Bank  had  to  its  credit  with  the  defendant  when  the  draft  was 
paid,  had  been  drawn  out  at  least  two  weeks  before  the  altera- 
tion of  the  draft  was  discovered. 

Where  a  payment  is  made  upon  general  account,  with  no 
direction  as  to  its  application,  the  law  applies  it  10  the  oldest 
items.  That  is,  the  first  debits  are  to  be  charged  against  the 
first  credits,  and  the  debt  paid  according  to  priority  of  time: 
Sheppard  v.  Steele,  43  X.  Y.  52;  3  Am.  Rep.  6G0;  Allen  v.  Cul- 
ver, 3  Denio,  284;    Webb  v.  Dickinson,  11  Wend.  63. 
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In  Allen  v.  Culver,  3  Denio,  293,  the  court  said:  "In  the  case 
of  a  running  account  between  parties,  where  there  are  various 
items  of  debit  on  one  side  and  of  credit  on  the  other,  occurring 
at  different  times,  and  no  special  appropriation  of  payments, 
constituting  the  credits,  has  been  made  by  either  party,  the 
successive  payments  and  credits  are  to  be  applied  in  discharge 
of  the  items  of  debit  antecedently  due  in  the  order  of  time  in 
which  they  stand  in  the  account.  In  other  words,  each  item 
of  payment  or  credit  is  applied  in  extinguishment  of  the  earli- 
est items  of  debt  until  it  is  exhausted." 

We  think  that  this  rule  should  be  applied  to  the  case  under 
consideration,  and  that  the  amount  received  upon  the  draft 
had  been  paid  over  by  the  defendant  to  the  Eldred  Bank  before 
it  was  notified  that  the  draft  had  been  altered. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Payment  —  Application.  —  As  between  individual  and  partnership  debts, 
the  law  will  apply  payments  upon  the  individual  debt:  Robie  v.  Brigga,  59 
Vt.  443;  59  Am.  Rep.  737.  As  between  a  legal  and  illegal  debt,  the  law  will 
apply  a  payment  upon  the  legal  debt:  Backman  v.  Wright,  27  Vt.  187;  65 
Am.  Dec.  187.  The  law  will  apply  payments  according  to  its  own  idea  of 
justice  and  equity,  when  no  particular  debt  of  several  is  referred  to:  Picker- 
ing v.  Day,  3  Houst.  474;  95  Am.  Dec.  291;  Smith  v.  Loyd,  11  Leigh,  512;  37 
Am.  Dec.  621.  Payment  before  maturity  will  be  applied  to  principal  rather 
than  to  the  interest,  or  interest  and  principal,  in  the  absence  of  any  agree- 
ment to  the  contrary:  Starr  v.  Richmond,  30  111.  276;  83  Am.  Dec.  189.  In 
the  absence  of  the  application  of  a  payment  by  the  parties,  the  law  appro- 
priates it  to  extinguish  the  oldest  charge:  McKenzie  v.  Nevius,  22  Me.  138; 
38  Am.  Dec.  291;  Miller  v.  Miller,  23  Me.  22;  39  Am.  Dec.  597;  Parks  v. 
Ingram,  22  N.  H.  283;  55  Am.  Dec.  153. 

Banks  and  Banking  —  Payment  of  Forged  Checks. — One  who  pays  a 
forged  check  does  so  at  his  own  peril:  First  National  Bank  v.  State  Bank,  22 
Neb.  769;  3  Am.  St.  R,ep.  294,  and  note  298;  Hardy  v.  Chesapeake  Bank,  51 
Md.  562;  34  Am.  Rep.  325;  Welsh  v.  German- American  Bank,  73  N.  Y.  424; 
29  Am.  Rep.  175;  Seventh  National  Bank  v.  Cook,  73  Pa.  St.  483;  13  Am. 
Rep.  751,  and  note  752;  Dodge  v.  Notional  Exchange  Bank,  20  Ohio  St.  234;  5 
Am.  Rep.  648;  National  Bank  of  America  v.  Bangs,  106  Mass.  441;  8  Am. 
Rep.  349;  Wcisser  v.  Denison,  10  N.  Y  68;  61  Am.  Dec.  731;  Vanbibber  v. 
Bank  of  Louisiana,  14  La.  Ann.  4S1;  74  Am.  Dec.  442;  Commercial  etc.  Bank 
v.  First  National  Bank,  30  Md.  11;  96  Am.  Dec.  554.  and  note;  Laborde  v. 
Comrilidatcd  Ass'n,  4  Rob.  (La.)  190;  39  Am.  Dec.  517,  and  note.  But  the 
drawees  of  a  bill  are  only  held  to  a  knowledge  of  the  signature  of  their  cor- 
respondent, while  the  holder  of  the  bill  must  know  every  other  fact  in  respect 
to  it,  and  for  that  reason,  where  a  holder  of  a  bill,  the  amount  of  which  had 
been  altered  from  $27  to  $2,750,  presented  it  to  the  drawee,  and  it  was  paid, 
the  drawee  was  entitled  to  recover  of  the  holder  on  discovering  the  mistake: 
White  v.  Continental  National  Bank,  64  N.  Y.  316;  21  Am.  Rep.  612;  National 
Bank  of  Commerce  v.  National  etc.  Ass^i  of  New  York,  55  N.  Y.  211;  14  Am. 
Rep.  232. 
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Banks  and  Banking  —Two  Banks.  —  Where  a  bank  delivers  a  draft  to 
another  bank  to  pay  a  creditor,  the  relation  between  the  two  banka  is  simply 
that  of  principal  and  agent  until  the  creditor  assents  to  the  transaction  and 
acts  in  accordance  therewith:  Brockmcyer  v.  Waaluwjton  National  Bank,  40 
Kan.  376. 


Connolly  v.  Knickerbocker  Ice  Company. 

[114  New  York,  104.J 

Question  of  Plaintiff's  Contributory  Nkq  licence  is  for  Consider- 
ation of  Jury,  where  he,  an  infant  seven  years  of  age,  was,  at  the  time 
of  the  accident,  standing,  by  the  invitation  of  the  conductor,  on  the  plat- 
form of  a  street-car,  with  which  the  defendant's  wagon,  which  was  being 
driven  at  a  rapid  rate,  came  into  collision,  causing  the  injury  complained 
of,  and  the  evidence  shows  that  plaintiff  did  not  see  the  wagon  before 
the  collision,  and  did  not  look  to  see  if  any  wagon  was  coming. 

Fact  that  Passenger  on  Street-car  Stands  on  Outer  Platform  when 
there  is  opportunity  to  take  a  seat  in  the  car  may,  in  an  action  against 
the  railroad  company  to  recover  damages  as  for  its  negligence,  under  or- 
dinary circumstances,  constitute  a  defense;  but  it  is  not  so  in  an  action 
against  another  party  to  recover  damages  for  negligence  causing  injury 
to  the  passenger,  because  the  defendant  in  such  case  cannot  assert  as  a 
defense  the  mere  duty  of  the  passenger  in  his  relation  as  such  to  the  rail- 
road company. 

Minor  Child's  being  upon  Platform  of  Street-car  in  Violation  of 
City  Ordinance,  while  it  may  be  proved  as  a  fact  for  the  considera- 
tion of  the  jury,  does  not  for  all  purposes  necessarily  establish  negli- 
gence on  his  part. 

Action  to  recover  damages  for  personal  injuries.  The 
opinion  states  the  case. 

Alfred  E.  Mudge,  for  the  appellant. 

A.  J.  Skinner,  for  the  respondent. 

Bradley,  J.  This  action  was  brought  to  recover  dam- 
ages resulting  from  personal  injuries  suffered  by  the  plaintiff, 
alleged  to  have  been  occasioned  by  the  negligence  of  the  de- 
fendant. The  injury  was  caused  by  a  collision  on  Court 
Street,  in  the  city  of  Brooklyn,  between  a  street-car  and  the 
ice-wagon  of  the  defendant.  The  wagon  was  going  one  way 
and  the  car  the  other,  and  as  the  car  was  turning  from  that 
street  into  another  street,  a  wheel  of  the  wagon  came  in  col- 
lision with  the  rear  end  of  the  car,  and  the  plaintiff  was  thrown 
from  the  side  platform  near  that  end  of  the  car  on  which  he 
was  standing.  The  question  of  negligence  of  the  defendant 
was,  perhaps,  a  close  one,  but  the  evidence  seems  to  have  been 
Buch  as  to  permit  that  imputation,  and  required  the  submis- 
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sion  of  such  question  to  the  jury  as  one  of  fact.  Both  the 
wagon  and  the  car  were  properly  in  the  street,  and  the  duty 
was  with  the  driver  of  each  to  use  reasonable  care  against  in- 
jury to  others.  In  this  instance  they  approached  each  other  at 
or  near  the  junction  of  Court  and  Nelson  streets,  and  the  car 
was  on  the  curve,  proceeding  to  turn  into  the  latter  street,  when 
it  was  struck  by  the  wagon. 

The  main  evidence  of  negligence  of  the  defendant  was  that 
relating  to  the  speed  it  was  being  driven.  There  is  evidence 
tending  to  prove  that  it  was  going  rapidly,  and  continued  to 
do  so  until  the  collision  occurred.  It  is,  however,  said,  with 
the  support  of  evidence  tending  to  prove  the  fact,  that  if  the 
car  had  continued  in  Court  Street  there  would  have  been  no 
collision;  that  the  driver  was  not  aware  of  the  purpose  to  turn 
into  the  other  street  until  both  reached  Nelson  Street,  and 
that  then  it  was  too  late  for  the  driver  of  the  wagon  to  avoid 
the  collision  caused  by  the  swinging  of  the  rear  end  of  the  car 
into  the  line  of  the  wheels  on  one  side  of  the  wagon  in  making 
the  turn,  and  that  the  driver  did  what  he  then  could  to  get 
the  wagon  out  of  the  way  of  the  car  Upon  evidence  given  on 
the  part  of  the  defendant,  if  taken  by  the  jury  as  a  full  and 
correct  representation  of  the  situation,  they  could  not  properly 
have  charged  the  defendant  with  liability.  But  the  jury  were 
permitted,  upon  evidence  given  upon  the  trial,  to  find  that 
when  the  movement  was  first  made  to  turn  the  car,  the  de- 
fendant's driver,  influenced  by  reasonable  care,  and  in  view  of 
the  situation,  and  exercising  it,  may  and  should  have  slack- 
ened the  speed  of  the  wagon,  and  by  doing  so  the  collision  and 
the  consequences  resulting  from  it  would  have  been  avoided. 
And  that,  while  the  driver  did  not  know  or  suppose  until  the 
car  reached  the  intersecting  street  that  it  would  be  turned  into 
it,  the  switch  there  would,  if  observed,  have  shown  the  oppor- 
tunity to  do  so.  The  evidence  on  the  part  of  the  plaintiff,  and 
the  inferences  fairly  derivable  from  it,  permitted  the  conclu- 
sion that  the  collision  was  caused  by  the  negligence  of  the 
defendant's  servant  who  was  driving  the  wagon.  The  further 
question  is,  whether  it  appeared  that  the  plaintiff  exercised 
the  care  required  of  him.  The  burden  was  with  him  to  make 
it  so  appear  by  evidence.  He  was  then  of  the  age  of  seven 
years,  and  was  chargeable  with  the  duty  of  exercising  such 
degree  of  care  as  could  reasonably  be  expected  of  one  of  his 
age,  which,  in  view  of  all  the  circumstances,  was  properly  for 
the  consideration  of  the  jury  upon  the  question  of  contributory 
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negligence:  Barry  v.  N.  Y.  C.  <fc  H.  R.  R.  R.  Co.,  92  N.  Y.  289; 
44  Am.  Rep.  377;  Byrne  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  83  N.  Y. 
620;  Tfiurber  v.  H.  B.  M.  &  F.  R.  R.  Co.,  60  Id.  326. 

There  was  some  conflict  of  evidence  in  relation  to  the  cir- 
cumstances under  which  the  plaintiff  got  onto  the  car,  but 
the  finding  was  permitted  by  it,  that  the  plaintiff,  as  he  had 
done  on  one  or  more  occasions  before,  appeared  at  the  switch, 
turned  it  to  enable  the  car  to  go  from  Court  into  Nelson 
Street;  that  he  did  so  by  the  request  of  the  conductor,  who 
told  him  to  do  it  and  get  on  the  car;  that  the  plaintiff  did  so 
with  a  view  to  obtaining  from  the  conductor  a  penny,  and 
that  while  he  stood  on  the  platform  waiting  for  it,  the  col- 
lision occurred  which  caused  the  injury.     The  plaintiff  says 
lie  did  not  see  the  wagon,  nor  did  he  look  to  see  if  any  wagon 
was  coming.     The  car  was  then  turning  on  its  way  into  Nel- 
son Street.     He  took  no  observation  to  see  whether  there  was 
any  danger  to  come  from  collision  of  the  car  with  anything 
passing  on  the  street.     As  matter  of  law,  it  cannot  be   said 
that  he  was  required  to  apprehend   that  there   might  be  an 
occurrence  of  that  character,  or  that  he  might  be  subject  to 
such  a  cause  of  danger.     So  that  the  failure  to  look  for  ap- 
proaching vehicles  on  the  street  was  not  necessarily  negligence 
on  his  part.     The  fact  that  a  passenger  on  a  street-car  stands 
upon  the  outer  platform,  when  there  is  opportunity  to  take  a 
seat  in  the  car,  might,  in  an  action  against  the  railroad  com- 
pany to  recover  damages,  as  for  its  negligence,  under  ordinary 
circumstances,  constitute  a  defense:   Clark  v.  Eighth  Ave.  R.  R. 
Co.,  36  N.  Y.  135;  93  Am.  Dec.  495.     But  that  may  not  be  so 
when  the  action  is  against  another  party,  as  the  defendant,  in 
such   case,  cannot  assert  as  a  defense  the  mere  duty  of  the 
passenger  in   his   relation  as  such  to  the  railroad  company. 
We  think  the  question  of  contributory  negligence  of  the  plain- 
tiff was  for  the  jury.     And  they  were  permitted,  upon  the  evi- 
dence, to  find  that  the  negligence  of  the  defendant  was   the 
sole  cause  of  the  injury.     The  motion  for  nonsuit  was,  there- 
fore, properly  denied,  unless,  as  suggested  by  the  defendant's 
counsel,  the  plaintiff  was  chargeable  with  such  negligence  by 
force  of  the  statute,  which  provides  that  no  minor  child,  not 
being  a  passenger,  shall  be  allowed  upon  the  platform  or  steps 
of  any  street-car,  and  that  it  shall  be  the  duty  of  constables, 
etc.,  to  arrest  any  child  violating  such  provision,  who,  upon 
conviction,  shall  be  punished  by  fine  not  exceeding  five  dol- 
lars for  the  offense:  Laws  of  1880,  c.  585.     While  the  violation 


620  Connolly  v.  Knickerbocker  Ice  Co.     [New  York, 

of  such  statute  may  be  proved  as  a  fact  for  consideration  by 
the  jury,  such  violation  does  not,  for  all  purposes,  necessarily 
establish  negligence:  Knupfie  v.  Knickerbocker  Ice  Co.,  84  N.  Y. 
488.  The  getting  upon  the  car  was  not  the  immediate  cause 
of  the  plaintiff's  injury,  and  assuming  that  the  plaintiff  vio- 
lated the  statute,  he  was  not,  for  that  reason,  denied  the  right 
to  assert  the  defendant's  negligence  as  the  cause  of  the  injury, 
and  charge  it  with  liablity  as  the  consequence:  Carroll  v. 
Staten  Island  R.  R.  Co.,  58  Id.  126;  17  Am.  Rep.  221;  Plait  v. 
City  of  Cohoes,  89  N.  Y.  220;  42  Am.  Rep.  286.  In  this  case, 
the  finding  was  warranted  that  the  plaintiff  got  onto  the  car, 
not  as  a  passenger,  but  temporarily,  by  the  invitation  of  the 
conductor. 

None  of  the  defendant's  exceptions  were  well  taken. 

The  judgment  must  be  affirmed. 


Contributory  Negligence  —  Question  for  the  Jury. — The  question 
of  negligence,  as  well  as  that  of  contributory  negligence,  is  ordinarily  one 
of  fact  for  the  jury:  Killian  v.  Augusta  etc.  R.  R.  Co.,  79  Ga.  234;  ante,  p. 
410,  and  note;  Chicago  etc.  R'y  Co.  v.  Robinson,  127  111.  9;  ante,  p.  87,  and 
note;  Village  of  J.  v.  Chapman,  127  111.  438;  ante,  p.  136,  and  note;  Balti- 
more etc.  R.  R.  Co.  v.  Kane,  69  Md.  11;  9  Am.  St.  Rep.  387,  and  note;  Kelly 
v.  Inhabitants  of  Blackstone,  147  Mass.  448;  9  Am.  St.  Rep.  730;  Mynning  v. 
Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804,  and  note  813,  with 
the  cases  there  cited;  City  R'y  Co.  v.  Lee,  50  N.  J.  L.  435;  7  Am.  St.  Rep. 
798,  and  note  801,  802;  Delaware  etc.  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559;  6 
Am.  St.  Rep.  730,  and  note  732;  Nugent  v.  Boston  etc.  R.  R.  Co.,  80  Me.  62; 
6  Am.  St.  Rep.  151,  and  note  162;  Selmas  v.  Vermont  etc.  Soc.,  60  Vt.  249; 
6Am.  St.  Rep.  114,  and  note  117;  See/eld  v.  C/ucago  etc.  R.  R.  Co.,  70  Wis. 
216;  5  Am.  St.  Rep.  108,  and  note  174;  Wallace  v.  Western  N.  C.  R.  R.  Co., 
98  N.  C.  494;  2  Am.  St.  Rep.  346,  and  note  349;  Alahima  etc.  R.  R.  Co.  v. 
Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  354,  and  note  363. 

Contributory  Negligence  of  a  Child.  —  It  cannot  be  held  that  the 
same  degree  of  care  should  be  exacted  of  a  child  as  of  an  adult,  in  order  to 
avoid  the  imputation  of  contributory  negligence:  Houston  etc.  R'y  Co.  v. 
Boozer,  70  Tex.  530;  8  Am.  St.  Rep.  615,  and  note;  Moebus  v.  Herrmann,  108 
N.  Y.  349;  2  Am.  St.  Rep.  440. 

Negligence  —  Recovery  by  One  Who  Violates  the  Law.  — Plaintiff 
ia  not  necessarily  precluded  from  recovering  for  injuries  received  through 
defendant's  negligence  because  of  the  fact  that,  at  the  time  such  injuries 
were  received,  plaintiff  was  violating  the  law:  Davidson  v.  City  of  Portland, 
69  Me.  116;  31  Am.  Rep.  253;  Platz  v.  City  of  Cohoes,  89  N.  Y.  219;  42  Am. 
Rep.  2S6;  S<hmid  v.  Humphrey,  48  Iowa,  052;  30  Am.  Rep.  414;  Baldwin  v. 
Barney,  12  R.  I.  392;  34  Am.  Rep.  070;  White  v.  Lang,  128  Mass.  598;  35 
Am.  Kep.  4j_';  Wallace  v .  Merrimack  etc.  Exp.  Co.,  134  Mass.  95;  45  Am. 
Rep.  301;  Stewart  v.  Davis,  31  Ark.  518;  25  Am.  Rep.  570;  McClary  v. 
Lowell,  44  Vt.  110;  8  Am.  Rep.  300,  and  note  307;  O'Cunnell  v.  City  of  Lew - 
iston,  05  Me.  34;  20  Am.  Rep.  073;  Carroll  v.  Staten  Island  R.  R.  Co.,  58 
N.  Y.  120:  17  Am.  Rep.  221;  Sutton  v.  Town  of  Wauwatosa,  29  Wis.  21;  9 
Am.  Rep.  534,  and  note  544. 
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SCHMITTLER  V.  SlMON. 
[114  New  Yobk,  176.] 
Oral  Evidence  of  Circumstances  Attending  Execution  ot  Instru- 
ment is  Admissible,  as  between  the  parties,  to  aid  in  the  interpretation 
of  words  used  therein,  where  such  words,  in  their  application  to  the  in- 
strument of  which  they  are  a  part,  are  not  entirely  intelligible.  Where, 
therefore,  %  draft  was  drawn  upon  the  defendant,  with  the  word  "exec- 
utor" after  his  name,  payable  at  a  time  specified,  with  direction  to  charge 
the  same  against  the  drawer,  and  of  his  mother's  estate,  and  the  defend- 
ant accepted  it,  adding  the  word  "executor"  to  his  name,  in  an  action 
by  the  plaintiff,  who  was  the  wife  and  indorsee  of  the  payee,  against  the 
defendant,  who  was  the  executor  of  the  will  of  the  drawer's  mother,  evi- 
dence is  admissible,  on  the  part  of  the  defendant,  to  show  that  when  the 
draft  was  drawn  it  was  understood  by  the  plaintiff  and  her  husband  that 
it  should  be  taken  upon  the  security  of  the  drawer's  interest  in  the  estate 
of  his  mother;  that  it  was  then  understood  between  the  drawer,  payee, 
and  the  plaintiff  that  it  was  to  be  paid  out  of  such  interest,  and  that  the 
defendant  then  stated,  in  their  presence,  that  he  would  accept  in  his 
capacity  as  executor,  to  be  paid  only  out  of  the  drawer's  interest  in  the 
estate.  This  evidence  is  competent  as  bearing  opon  the  understanding 
of  the  relation  and  the  character  of  liability  which  the  defendant  as- 
sumed by  his  acceptance  of  the  draft. 

Action  against  the  defendant  as  acceptor  of  the  following 
draft:  — 

"New  York,  February  26,  1877. 

"Mr.  Adam  Simon,  executor,  will  please  pay  to  Johannes 
Schmittler,  or  his  order,  on  the  first  day  of  July,  which  will  be 
the  year  1879,  the  sum  of  nine  hundred  doll.,  with  seven  per 
cent  interest,  to  be  paid,  besides  the  amount,  yearly,  July 
month,  and  charge  the  amount  against  me  and  of  my  moth- 
er's estate.  Wm.  J.  Scharen." 

Across  the  face  was  written:  "Accept,  Adam  Simon,  execu- 
tor." And  it  was  indorsed:  "Pay  to  the  order  of  Mary 
Schmittler  the  amount  of  note.  Johannes  Schmittler."  Other 
facts  appear  from  the  opinion. 

Charles  C.  Smith,  for  the  appellant. 

Winchester  Hall,  for  the  respondent. 

Bradley,  J.  Upon  the  review  of  a  former  trial,  where  the 
question  presented  had  relation  only  to  the  legal  import  of  the 
terms  of  the  instrument  in  question,  it  was  held  that  it  was  a 
bill  of  exchange,  and  that  the  defendant  was,  upon  his  accept- 
ance, personally  liable  to  the  plaintiff  as  indorsee  of  the  paper: 
101  N.  Y.  554;  54  Am.  Rep.  737.  This  is  the  review  of  the 
succeeding  trial,  and  the  admissibility  of  evidence  offered  by 


622  Schmittler  v.  Simon.  [New  York, 

the  defendant  is  now  the  subject  of  inquiry.  The  defendant 
was  executor  of  the  will  of  Regina  Scharen,  deceased.  She 
was  the  mother  of  the  drawer  of  the  draft.  There  is  some  evi- 
dence tending  to  prove  that  the  draft  was  taken  by  the  payee 
for  the  plaintiff,  who  was  his  wife,  or  with  a  view  to  transfer  it 
to  her.  The  defendant  offered  evidence  tending  to  prove  that 
it  was  understood  by  the  plaintiff  and  her  husband  that  the 
draft  should  be  taken  upon  the  security  of  the  drawer's  inter- 
est in  the  estate  of  his  mother;  that  when  the  draft  was  drawn 
it  was  understood  between  the  drawer,  payee,  and  the  plaintiff 
that  it  was  to  be  paid  out  of  such  interest  in  the  estate;  also, 
that  the  defendant  then  said,  in  the  presence  of  all  those 
parties,  that  he  would  not  accept  the  draft,  or  become  liable 
upon  it  personally,  and  that  it  was  then  agreed  or  said  between 
them  that  the  defendant  would  accept  the  draft  in  his  capacity 
as  executor,  to  be  paid  only  out  of  the  drawer's  interest  in  his 
mother's  estate.  This  evidence  was  offered  in  various  forms 
on  inquiry,  and,  upon  objection  of  plaintiff's  counsel,  was  ex- 
cluded, and  exceptions  taken.  The  general  rule  is,  that  when 
an  agreement  is  reduced  to  writing,  it,  as  between  the  parties, 
is  deemed  to  merge  and  overcome  all  prior  or  contemporane- 
ous negotiations  and  declarations  upon  the  subject,  and  that 
no  oral  evidence  is  admissible  to  vary,  explain,  or  contradict 
its  terms.  But  it  may  be  that  it  would  have  been  admissible 
for  the  defendant  to  prove,  if  he  could,  that  his  acceptance 
was  not  to  take  effect  as  such  until  a  certain  event,  then  in  the 
future,  and  that  when  the  payee  and  the  plaintiff  received  it, 
they  were  advised  of  an  arrangement  to  that  effect:  Seymour 
v.  Cowing,  1  Keyes,  532;  4  Abb.  App.  200;  Benton  v.  Martin,  52 
N.  Y.  570;  Reynolds  v.  Robinson,  110  Id.  654;  Wilson  v.  Powers, 
131  Mass.  539;  Wallis  v.  Littell,  11  Com.  B.,  N.  S.,  369.  In 
this  connection,  reference  may  also  be  made  to  the  proposition 
that  the  purpose  for  which  a  written  contract  is  made  may 
rest  in  a  collateral  oral  arrangement,  which  may  be  shown  to 
the  effect  that  the  design  of  it  is  different  from  that  which  its 
terms  alone  may  indicate:  Grierson  v.  Mason,  60  N.  Y.  394; 
Juilliard  v.  Chaffee,  92  Id.  529;  Chapin  v.  Dobson,  78  Id.  74; 
34  Am.  Rep.  512.  These  propositions  are  not  applicable  when 
the  conclusion  is  required  that  the  writing  contains  the  final 
consummation  of  the  entire  agreement  between  the  parties. 
While  the  evidence  so  offered  may  bear  the  construction  that 
there  was  an  understanding  between  the  parties  to  the  draft 
that  the  liability  of  the  defendant    on  the    acceptance  was 
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dependent  upon  an  ascertained  interest  of  the  drawer  in  the 
estate  of  his  mother,  and  in  that  event,  to  be  incurred  to  the 
extent  only  of  such  interest,  not  exceeding  the  amount  of 
the  draft,  we  think  such  evidence  cannot  fairly  be  construed 
as  tending  to  prove  a  collateral  agreement  suspending  the  in- 
ception or  operation  of  the  acceptance  until  some  future  event, 
■or  as  tending  to  show  that  it  was  made  for  a  purpose  indepen- 
dent of  the  import  of  its  terms,  within  the  rule  before  men- 
tioned. And  therefore  it  is  unnecessary  to  consider  the 
question  of  the  applicability  of  those  propositions  to  negoti- 
able paper.  The  consideration  of  a  contract,  in  whatever  form 
it  may  have  been,  may,  as  between  the  immediate  parties  to 
it,  be  the  subject  of  inquiry.  And  in  an  action  by  the  payee 
upon  a  note  made  by  an  executor  or  administrator  on  account 
of  a  debt  which  his  testator  or  intestate  left  unpaid,  such  fact, 
and  that  the  assets  of  the  estate  were  insufficient  to  pay  the 
note,  may  be  shown  as  a  defense,  wholly  or  partially,  as  it 
may  appear  that  there  was  an  entire  or  partial  want  of  assets 
to  pay  the  debt  represented  by  the  note:  Bank  of  Troy  v.  Top- 
ping," 9  Wend.  273;  13  Id.  557. 

The  question  in  such  case  is  one  of  consideration  for  the 
promise  evidenced  by  the  note  supposed  to  have  been  founded 
wholly  upon  the  assets  of  the  estate  which  the  maker  repre- 
sented. While  the  maker  and  payee  of  a  promissory  note 
and  the  drawer  and  acceptor  of  a  bill  of  exchange  are  im- 
mediate parties  to  the  paper,  that  relation  of  privity  does  not 
exist  between  the  payee  and  acceptor;  and  as  between  them 
alone,  the  want  of  consideration  is  no  defense;  but  the  accep- 
tor, for  the  purpose  of  his  defense  in  that  respect,  must  go 
further,  and  prove  that  there  was  no  consideration  as  between 
the  drawer  and  payee.  There  was  no  purpose  indicated  in 
the  evidence  offered  to  do  that,  and  therefore  it  does  not  seem 
to  have  been  competent  for  that  purpose.  The  question  now 
is,  whether  the  evidence  so  offered  was  admissible  for  any 
purpose.  On  the  former  review,  in  referring  to  the  contention 
that  the  draft  was  drawn  upon  a  specific  fund,  the  court  said: 
"Considering  the  question,  as  we  are  compelled  to  do,  from 
the  language  of  the  instrument  alone,  we  are  unable  to  agree 
to  the  interpretation  that  the  draft  was  payable  only  from  a 
particular  fund";  and  added:  "While  the  point  is  not  free 
from  doubt,  we  think  a  reasonable  construction  of  the  draft 
favors  the  conclusion  that  it  [the  fund]  is  mentioned  only  as 
a  source  of  reimbursement";    and  "if  the  language   of  the 
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paper  could  be  considered  at  all  ambiguous,  it  was  tbe  duty 
of  tbe  defendant  to  limit  bis  liability  by  apt  words  of  accept- 
ance when  it  was  presented  to  him;  but  as  it  is,  he  has  un- 
qualifiedly promised  to  pay  a  fixed  and  definite  sum  at  a 
specified  time,  and  we  think  should  be  held  to  the  contract 
which  other  parties  were  authorized,  by  his  acceptance,  to 
infer  he  intended  to  make."  It  does  not  appear  what  view 
the  court  may  have  taken  of  the  admissibility  of  evidence  of 
the  fact,  and  of  the  fact  itself,  if  it  had  then  appeared  that  the 
payee  and  the  plaintiff,  when  they  received  the  draft,  had 
been  advised  that  it  was  drawn  and  accepted  to  be  paid  out 
of  the  drawer's  interest  represented  by  the  defendant  as  exec- 
utor. The  question  there  was  solely  one  of  construction  of 
the  instrument  as  represented  by  its  terms.  And  all  that 
the  court  there  necessary  determined  was,  that  it  did  not  ap- 
pear by  the  terms  of  the  draft  that  it  was  drawn  upon  a  par- 
ticular fund.  That  character  would  not  be  given  to  the  draft 
upon  doubtful  construction  as  against  the  plaintiff,  who  was 
presumed  to  be  a  bona  fide  holder  of  it.  The  fact  that  the 
drawee  was  in  the  draft  designated  as  executor,  and  that  he 
added  the  like  designation  to  his  name  subscribed  to  the  ac- 
ceptance would  not  of  itself  import  any  other  than  a  personal 
relation  of  the  defendant  to  the  instrument,  as  the  word  "ex- 
ecutor "  annexed  to  his  name  would  presumptively  be  treated 
as  merely  descriptive  of  the  person.  But  it  might  be  given 
some  substantial  significance  by  other  provisions,  if  those  were 
such  as  to  require  it  in  the  instrument,  and  in  a  proper  case 
this  might  be  aided  by  extrinsic  facts.  The  defendant,  a8 
executor,  represented  whatever  interest  the  drawer  of  the  draft 
had  in  the  estate  of  Mrs.  Scharen,  deceased,  and  such  inter- 
est must  be  obtained  by  him  or  whomsoever  should  become 
entitled  to  it  through  the  executor.  That  situation  would 
have  rendered  a  draft  upon  the  latter  for  that  purpose,  and 
his  acceptance,  so  qualified,  legitimate.  In  that  view  it  would 
seem  that  if  the  understanding  of  the  parties  to  the  draft,  and 
the  holder  of  it,  was  such,  the  prima  facie  import  of  the  word 
"executor"  might  be  overcome  by  evidence  to  the  effect  that 
it  was  used  to  qualify  the  liability  of  the  defendant,  and  to 
show  that  it  was  assumed  in  his  representative  capacity  only. 
This  rule  is  applicable  to  other  relations  of  a  representative 
character,  in  like  manner  indicated,  although  the  contract 
does  not,  in  its  terms,  purport  to  have  been  made  by  or  for 
tbe  principal  otherwise   than  by  way  of  designation  of  the 
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representative  character  of  the  person  making  it.  The  like 
presumption  exists  in  that  as  in  this  case,  that  the  added  des- 
ignation is  descriptio  personte,  and  the  right  to  show  the  fact 
to  be  otherwise  is  dependent  upon  the  knowledge  of  the  other 
party  to  the  contract  that  such  was  the  purpose  when  it  was 
made:  Brockway  v.  Allen,  17  Wend.  40;  Paddock  v.  Brown,  6- 
Hill,  530;  Hicks  v.Hinde,9  Barb.  528;  Horton  v.  Garrison, 
23  Id.  17G;  Auburn  City  Bank  v.  Leonard,  40  Id.  136;  Bowne 
v.  Douglass,  38  Id.  312;  Lee  v.  M.  E.  Church  etc.,  52  Id.  116; 
Babcock  v.  Beman,  11  N.  Y.  200. 

In  such  case  it  is  open  to  explanation  by  evidence  to  show 
that  the  purpose,  as  understood  by  the  parties  to  the  transac- 
tion, was  that  the  party  so  executing  the  contract  intended  to 
assume  no  personal  liability:  Hood  v.  Hallenbeck,  7  Hun,  362- 
365,  and  cases  before  cited.  And  when  aided  by  such  evi- 
dence, the  fact  that  a  payee  in  a  note  who  indorses  it,  and  a 
drawee  in  a  draft  who  accepts  it,  are,  as  well  as  in  the  indorse- 
ment and  acceptance,  in  that  manner  designated,  may  be 
entitled  to  some  significance:  Bowne  v.  Douglass,  supra;  Bab- 
cock v.  Beman,  11  N.  Y.  200.  The  distinction  between  the 
cases  referred  to  and  the  present  one  is,  that  there  was  there 
a  principal  whose  representative  made  the  contract,  which 
was  a  fact  essential  to  the  application  of  such  rule  upon  the 
question  of  liability,  while  here  the  defendant,  as  executor, 
had  no  principal  party  to  charge  with  liability  upon  his  con- 
tract, and  could  represent  no  person  as  such.  But  he  had 
duties  to  perform,  as  executor,  in  relation  to  the  estate  of  his 
testatrix,  amongst  which  was  the  duty  to  render  his  account, 
and  pay  over,  for  the  benefit  of  persons  interested,  such  shares 
as  they  were  entitled  to  from  the  estate;  and  if  it  was  intended 
by  the  draft  and  acceptance,  and  such  construction  can,  by 
aid  of  extrinsic  facts,  be  allowed,  that  the  defendant  should 
be  charged  in  the  line  of  his  representative  duty  merely,  it 
would  follow  that  he  would  be  required  to  pay  to  the  holder  of 
the  instrument  to  the  extent  of  the  sum  mentioned  from  the 
interest  of  the  drawer  in  the  estate,  if  it  were  sufficient  for  the 
purpose.  That  would  be  a  proper  liability  of  the  defendant  as 
such  trustee,  and  the  drawer  and  payee  might  depend  upon 
the  existence  of  that  fund  for  payment.  In  the  case  of  agency 
there  is  no  fund  but  a  principal  to  charge.  It  is  difficult  to 
see  any  well-founded  distinction  for  the  application,  in  the  two 
classes  of  cases,  of  the  rule,  which  permits  the  introduction  of 
evidence  to  bhow  the   intention  and   purpose  in  that  respect  of 
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the  parties  to  and  interested  in  the  transaction  who  were  ad- 
vised of  such  purpose  when  they  assumed  their  relation  to  the 
contract. 

In  Pinney  v.  Johnson,  8  Wend.  500,  this  question  did  not 
arise.  There  the  administrators  had  been  charged  by  judg- 
ment upon  their  bond  to  a  third  party  on  account  of  a  debt 
due  from  their  intestate,  and  which  they  alleged  as  a  liability 
of  the  estate,  and  a  deficiency  of  assets  by  way  of  defense. 
The  replication  charged  that  the  defendants  had  sufficient 
assets  to  pay  the  judgment  and  the  plaintiff's  claim,  etc.  The 
question  arose  upon  the  demurrer  to  the  replication.  The 
plaintiff  had  judgment,  with  leave  to  the  defendant  to  rejoin. 
The  court  held  that  the  judgment  upon  the  bond  of  the  ad- 
ministrators did  not  bind  the  estate,  although  the  bond  pur- 
ported to  have  been  made  by  them  in  their  representative 
capacity.  It  is  evident  if  they  had  any  defense  within  the 
case  of  Bank  of  Troy  v.  Topping,  supra,  it  did  not  survive  the 
recovery  of  the  judgment  upon  it.  If  the  presumption  arising 
out  of  the  prima  facie  relation  assumed  by  the  defendant  to 
the  draft  in  question  prevail,  he  must  be  personally  liable 
within  the  doctrine  of  the  case  last  cited.  We  are  not  pre- 
pared to  say  that  in  the  present  case  the  defense  will  be  aided 
by  the  words  "against  me  and  of  my  mother's  estate"  in  the 
draft,  or  any  construction  which  may  be  put  upon  them. 
There  is  certainly  some  obscurity  as  to  the  purpose  for  which 
they  were  used,  and  they  may  be  said  to  present  some  am- 
biguity. For  the  purpose  of  the  construction  of  the  instru- 
ment, no  words  can  be  added  or  taken  from  its  provisions,  but 
where  the  words  used,  in  their  application  to  an  instrument  of 
which  they  are  a  part,  are  not  entirely  intelligible,  oral  evi- 
dence of  the  circumstances  attending  its  execution  may,  as 
between  the  parties,  be  admissible  to  aid  in  the  interpretation, 
in  its  application,  of  the  language  so  used:  Fish  v.  Hubbard, 
21  Wend.  651-662;  Field  v.  Munson,  47  N.  Y.  221. 

For  the  reasons  before  given,  we  think  the  rejected  evidence 
referred  to  should  have  been  received  as  bearing  upon  the 
•understanding  of  the  relation  and  the  character  of  liability 
the  defendant  assumed  by  his  acceptance  of  the  draft.  It  is 
deemed  admissible,  in  view  f  the  designation  which  was  given 
to  the  defendant  in  the  draft,  and  in  his  acceptance  of  it,  and 
by  what  appears  on  ihe  face  of  the  draft:  Hicks  v.  Hinde,  9 
Barb.  531;  Lajiin  etc.  Co.  v.  Sinsheimer,  48  Md.  411;  30  Am. 
Rep.  472. 
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This  view  is  taken  upon  the  assumption,  as  the  offered  evi- 
dence indicated,  that  the  plaintiff  and  her  husband  were  ad- 
vised, when  they  received  the  draft,  of  the  facts  embraced  in 
the  offers  of  proof;  otherwise  the  draft,  as  to  the  plaintiff,  must, 
as  on  the  former  review,  be  treated  as  a  negotiable  bill  of  ex- 
change, and  no  other  interpretation  can,  by  evidence  of  extrin- 
sic circumstances,  be  given,  nor,  for  that  purpose,  will  the 
evidence  be  admissible.  The  fact  that  the  draft  was  payable 
at  a  particular  time  and  place  may  be  a  circumstance  entitled 
to  consideration  upon  the  merits;  but  they  do  not  have  the 
conclusive  effect  claimed  for  them  by  the  plaintiff's  counsel; 
and  the  same  may  be  said  in  respect  to  the  payments  hereto- 
fore made  b}r  the  defendant  of  interest  upon  the  amount  of 
the  draft.  We  do  not  consider  the  effect  of  the  acceptance  by 
way  of  admission  of  assets  in  his  hands  belonging  to  the  es- 
tate, or  the  force  to  which  it  may  be  entitled  as  such. 

The  only  question  now  here  arises  upon  exceptions  to  the 
exclusion  of  evidence,  which  seems  to  have  been  well  taken, 
and  for  that  reason  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  result. 


Parol  Testimony  to  Vary,  explain,  or  otherwise  add  to  or  change  in- 
struments of  writing:  See  extended  note  to  Sullivan  v.  Lear,  ante,  p.  393; 
compare  Smith  v.  Clews,  114  N.  Y.  190;  infra,  and  note. 
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Evidence  is  Admissible  to  Explain  Meaning  of  Terms  Used  in  Par- 
ticular Trade,  when  their  meaning  is  material  to  construe  the  contract, 
and  the  rule  extends  to  forms  of  expression  as  well  as  to  single  words. 

Evidence  of  Usage  is  Admissible  to  Apply  Written  Contract  to 
Subject-matter  of  the  action,  to  explain  expressions  used  in  a  particular 
se  iso  by  particular  persons  as  to  particular  subjects,  and  to  give  effect  to 
language  in  a  contract  as  it  was  understood  by  those  who  made  it. 

Mere  Possession  of  Property  Confers  No  Power  to  Sell  It,  and  an 
unauthorized  sale,  although  for  a  valuable  consideration,  and  to  one  hav- 
ing no  notice  that  another  is  the  true  owner,  vests  no  higher  title  in  the 
vendee  than  was  possessed  by  his  vendor. 

Words  "on  Approval"  have  Well-understood  Meaning  in  Diamond 
Trade,  and  as  ordinal  ily  interpreted,  are  neither  inconsistent  with  an 
authority  "  to  show  "  or  an  obligation  "  to  return  on  demand." 

Action  to  recover  personal  property.    The  opinion  states  the 
case. 
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Esek  Cowen,  for  the  appellants. 
Albert  A.  Abbott,  for  the  respondent. 

Brown,  J.  This  action  was  brought  to  recover  the  posses- 
sion of  two  diamonds,  with  their  settings,  constituting  what  is 
called,  in  the  evidence,  a  pair  of  diamond  ear-knobs. 

The  plaintiffs  are  dealers  in  diamonds,  having  their  place  of 
business  at  No.  14  John  Street,  in  New  York  City.  On  the 
eleventh  day  of  April,  1879,  Borden  W.  Plumb,  who  was  a 
diamond-broker,  introduced  to  Mr.  Alfred  H.  Smith,  one  of 
the  plaintiffs,  one  Elijah  Miers,  telling  Smith  that  Miers 
thought  that  if  he  saw  a  pair  of  ear-knobs  that  suited  him, 
he  could  sell  them  to  Mr.  Clews,  and  that  he  had  brought  him 
to  the  plaintiffs'  store  that  he  might  see  the  assortment. 
Miers  selected  a  pair  which  he  said  he  thought  would  suit 
Mr.  Clews,  and  it  was  then  arranged  that  Smith  should  send 
them  to  him  on  the  following  day  by  Mr.  Plumb. 

Miers  had,  on  two  previous  occasions,  sold  stones  to  Mr. 
Clews.  On  the  first  occasion  he  sold  a  pair  for  $300,  which, 
proving  unsatisfactory,  were  returned  and  another  pair  sub- 
stituted in  their  place,  of  the  value  of  $450. 

On  the  day  following  the  conversation  at  the  store,  the  dia- 
monds were  delivered  to  Plumb,  who  delivered  them  to  Miers, 
taking  from  him  at  the  time  of  the  delivery  a  receipt,  of  which 
the  following  is  a  copv:  — 

"  New  York.  April  12,  1879. 

"Received  from  Alfred  H.  Smith  &  Co..  by  their  representa- 
tive, B.  W.  Plumb,  a  pair  of  single-stone  diamond  ear-knobs, 
ten  and  one  eighth  carats,  of  the  value  of  fourteen  hundred  dol- . 
lars,  '  on  approval,'  to  show  to  my  customers.     Said   knobs  to 
be  returned  to  said  A.  H.  Smith  &  Co.  on  demand. 

[Signed]  "  E.   Miers." 

Miers  soon  after  sold  the  diamonds  to  Clews  for  $1,100, 
taking  back  in  part  payment  the  second  p • : i r  that  he  had  sold 
him  for  $450,  and  receiving  credit  on  Clews's  book  for  $050, 
of  which  $550  was  paid  out  by  Clews  for  Miers's  account,  but 
for  what  purpose  does  not  clearly  appear  from  the  evidence. 
Plaintiffs  demanded  the  diamonds  from  Miers  and  from 
(Mews,  and  this  action  was  brought  to  recover  their  posses- 
sion. 

The  case  has  been  twice  tried.  On  the  first  trial,  the  plain- 
tiffs had  judgment,  which  was  reversed  in  this  court:  105 
N.  Y.  286.     On  the  second  trial  the  comprint  was  dismissed, 
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and  the  general  term  having  affirmed  the  judgment  entered 
on  such  dismissal,  plaintiffs  appealed  to  this  court. 

After  proving  substantially  the  facts  I  have  stated,  the 
plaintiffs  called  as  a  witness  Chester  Billings,  who,  having 
testified  that  he  had  been  an  importer  and  dealer  in  diamonds 
in  the  city  of  New  York  for  thirty-six  years,  was  asked  whether 
there  was  a  peculiar  meaning  given  in  the  diamond  trade  to 
the  words  "on  approval."  This  question  was  excluded  on 
defendant's  objection,  and  plaintiffs  excepted.  Plaintiffs  then 
offered  to  prove  by  Billings  and  other  witnesses  that  the  words 
"on  approval"  mentioned  in  the  receipt  had  a  recognized 
meaning  in  the  diamond  trade,  and  were  understood  not  to 
confer  a  power  to  sell,  but  authority  merely  to  show  diamonds 
to  a  customer  and  report  to  the  owner,  and  that  this  meaning 
was  well  known  to  plaintiffs  and  to  Plumb  and  Miers.  This 
evidence  was  excluded  on  defendant's  objection,  to  which 
plaintiffs  excepted.  Evidence  is  always  admissible  to  explain 
the  meaning  of  terms  used  in  any  particular  trade,  when  their 
meaning  is  material  to  construe  the  contract,  and  the  rule  ex- 
tends to  forms  of  expression  as  well  as  to  single  words.  Evi- 
dence of  usage  is  also  admissible  to  apply  a  written  contract 
to  the  subject-matter  of  the  action,  to  explain  expressions  used 
in  a  particular  sense  by  particular  persons  as  to  particular 
subjects,  to  give  effect  to  language  in  a  contract  as  it  was 
understood  by  those  who  made  it:  Walls  v.  Bailey,  49  N.  Y. 
470;  10  Am.  Rep.  407;  Silberman  v.  Clark,  96  N.  Y.  524; 
Boorman  v.  Johnston,  12  Wend.  573;  27  Am.  Dec.  158;  Dana 
v.  Fiedler,  12  N.  Y.  46;  62  Am.  Dec.  130;  Bis«el  v.  Campbell,  54 
N.  Y.  357;  Hlnton  v.  Locke,  5  Hill,  437;  Newhall  v.  Appleton, 
decided  at  this  term  of  the  court,  opinion  by  Parker,  J.  The 
case  shows  that  this  evidence  was  excluded  by  the  trial  court 
because  the  plaintiffs  did  not  bring  it  home  to  Mr.  Clews. 
Obviously,  Clews's  knowledge  of  the  custom  had  nothing  to 
do  with  the  question.  No  man  can  be  divested  of  his  prop- 
erty without  his  own  consent,  and  consequently  even  an 
honest  purchaser  under  a  defective  title  cannot  hold  against 
the  true  owner.  That  "no  one  can  transfer  to  another  a  better 
title  than  he  has  himself  is  a  maxim,"  says  Chancellor  Kent, 
"alike  of  the  common  and  civil  law,  and  a  sale  ex  vi  termini 
imports  nothing  more  than  that  the  bona  fide  purchaser  suc- 
ceeds to  the  rights  of  the  vendor":  2  Kent's  Com.  324.  and 
cases  cited.  The  rightful  owner  may  be  estopped  by  his  own 
acts  from  asserting  his  title.      If  he  has  invested  another  with 
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the  usual  evidence  of  title,  or  an  apparent  authority  to  dispose 
of  it,  he  will  not  be  allowed  to  make  claim  against  an  innocent 
purchaser  dealing  on  the  faith  of  such  apparent  ownership: 
McNeil  v.  Tenth  Nat.  Bank,  46  N.  Y.  325;  7  Am.  Rep.  341. 
But  mere  possession  has  never  been  held  to  confer  a  power  to 
sell,  and  an  unauthorized  sale,  although  for  a  valuable  con- 
sideration, and  to  one  having  no  notice  that  another  is  the 
true  owner,  vests  no  higher  title  in  the  vendee  than  was  pos- 
sessed by  his  vendor:  Covill  v.  Hill,  4  Denio,  323.  Clews's 
title  to  the  diamonds,  therefore,  depended  wholly  on  Miers's 
authority  to  sell,  and  he  was  bound  by  such  limitation  as  the 
owner  had  placed  upon  Miers's  possession,  and  unless  author- 
ity to  sell  existed,  Clews,  although  acting  in  entire  good  faith, 
obtained  no  title  to  the  stones.  It  was,  therefore,  of  no  conse- 
quence whether  or  not  Clews  knew  of  the  custom  of  the  trade. 
The  inquiry  was,  Did  Miers  know  of  it  ?  and  had  he  contracted 
with  reference  to  it?  The  offer  was  to  show  that  the  term 
"on  approval"  had  a  well-understood  meaning  in  the  dia- 
mond trade,  and  as  Miers  was  a  dealer  and  broker  in  dia- 
monds, if  it  had  appeared  that  the  term  had  a  well-understood 
meaning  in  the  diamond  business,  he  might  fairly  be  presumed 
to  have  been  acquainted  with  the  meaning  of  the  expression, 
and  to  have  contracted  in  reference  to  such  meaning.  But 
the  offer  went  further,  and  proposed  to  show  actual  knowledge 
in  Miers  of  the  meaning  of  this  term;  and  if  such  had  been 
the  fact,  it  would  not  have  lain  with  him  to  have  denied  the 
well-understood  meaning  of  an  expression  used  by  himself  in 
the  agreement  by  which  he  acquired  possession  of  the  prop- 
erty, nor  could  he  escape  the  effect  of  the  application  of  such 
meaning  to  the  subject-matter  of  the  contract.  This  evidence 
was,  therefore,  admissible,  and  the  exclusion  error,  for  which 
there  must  be  a  new  trial,  unless  the  contract  between  the 
parties  expressed  the  power  to  sell  in  language  so  well  under- 
stood that  there  is  no  ambiguity,  and  no  room,  under  the  rules 
of  law  for  parol  testimony,  to  aid  in  its  interpretation. 

On  the  former  appeal  of  this  case  the  court  construed  the 
contract,  in  the  light  of  the  evidence  then  before  it,  to  confer 
on  Miers  a  power  of  sale,  and  if  the  same  evidence  was  now 
before  us  we  should  feel  constrained  to  follow  that  decision.  Tt 
then  appeared  that  plaintiffs,  prior  to  the  transaction  in  ques- 
tion, knew  Miers  to  be  a  dealer  in  diamonds,  and  that  the 
Btones  which  on  two  former  occasions  he  had   sold   to  Clews 
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had  been  obtained  from  plaintiffs  through  Plumb,  who  was 
their  agent. 

The  court  emphasized  these  facts,  saving:  "The  plaintiffs 
were  dealers  in  diamonds,  and  they  knew  Miers,  and  that  he 
was  engaged  in  the  business  of  a  diamond-dealer.  They  had, 
on  two  former  occasions,  intrusted,  through  their  agent,  dia- 
monds to  Miers,  who  had  sold  them,  and  accounted  for  the 
proceeds  of  the  sale  without  any  fault  being  found,  so  far  as 
appears,  on  account  of  any  lack  of  authority  to  sell.  Now, 
upon  these  facts,  what  other  meaning  can  be  attached  to  that 
receipt  than  that  Miers  had  power  to  take  these  diamonds  and 
show  them  to  the  customer,  and  if  approved  of  by  the  customer, 
sell  them  to  him?  It  can  mean  nothing  else  than  an  au- 
thority to  sell  the  stones  to  the  customer,  if  they  met  his  ap- 
proval." 

These  facts  do  not  appear  in  the  case  presented  to  us.  On 
the  contrary,  it  appears  that  Miers  was  personally  unknown 
to  plaintiff's  until  introduced  by  Plumb  on  April  11th,  and 
there  is  not  the  slightest  evidence  to  justify  the  inference  that 
the  other  stones  sold  to  Clews  had  been  obtained  from  plain- 
tiffs or  from  Plumb.  We  have,  therefore,  no  other  dealings 
between  the  parties  to  aid  us  in  interpreting  the  contract,  and 
are  confined  to  the  single  transaction  out  of  which  this  action 
has  grown.  Upon  the  face  of  the  contract  it  does  not  import 
an  authority  to  sell.  If  the  words  "on  approval"  are  stricken 
from  the  paper,  it  would  appear  to  be  a  complete  agreement, 
of  plain  meaning,  in  which  the  authority  given  is  "to  show" 
the  diamonds,  and  the  obligation  is  absolute  "to  return  on  de- 
mand." Such  expressions  are  wholly  inconsistent  with  an 
authority  "to  sell,"  and  its  meaning  could  not  be  plainer  if 
the  parties  had  inserted  after  the  words  "to  show"  the  words 
"but  not  to  sell."  The  words  "on  approval,"  as  ordinarily 
interpreted,  are  neither  inconsistent  with  an  authority  "to 
show"  or  an  obligation  "to  return  on  demand."  We  must, 
however,  presume  that  the  parties  intended  some  meaning  by 
their  use;  and  as  the  meaning  does  not  appear  from  the  con- 
text, we  have  a  case  where  parol  evidence  is  admissible  to 
enlighten  the  court,  and  to  show  the  intent  of  the  parties  to 
the  contract:  White  v.  Hoyt,  73  N.  Y.  512.  It  is  unfortunate 
that  the  case  should  not  now  present  the  same  facts  that  were 
before  the  court  on  the  first  appeal.  Why  it  does  not  we  are 
not  informed.     But  we  cannot  speculate  as  to  what  may  be 
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the  real  facts,  and  must  confine  our  decision  to  the  case  now 
before  us. 

We  think  the  court  erred  in  excluding  the  evidence  offered, 
and  the  judgment  should  he  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Custom  and  Usage.  —  Custom  and  usage  cannot  be  given  in  evidence  to 
contravene  a  rule  of  law,  or  to  alter  or  contradict  the  express  or  implied 
terms  of  a  contract  free  from  ambiguity:  Hopper  v.  Sacje,  112  N.  Y.  530;  8 
Am.  St.  Rep.  771,  and  note  775;  Susquehanna  F.  Co.  v.  White,  66  Md.  444; 
59  Am.  Rep.  186;  Brown  v.  Foster,  113  Mass.  136;  18  Am.  Rep.  463;  Ran- 
dall v.  Smith,  63  Me.  463;  18  Am.  Rep.  200,  and  note  204;  Raisin  v.  Clark, 
41  Md.  158;  20  Am.  Rep.  66;  Shaw  v.  Spencer,  100  Mass.  382;  1  Am.  Rep. 
115;  Rogers  v.  Woodruff",  23  Ohio  St.  632;  13  Am.  Rep.  276;  Orinnell  v.  West- 
ern Union  Tel  Co.,  113  Mass.  299;  18  Am.  Rep.  485;  Baker  v.  Drake,  66 
N.  Y.  518;  23  Am  Rep.  80;  Southwestern  F.  etc.  Co.  v.  Stanard,  44  Mo.  71; 
100  Am.  Dec.  255;  Boon  v.  Steamboat  Belfast,  40  Ala.  184;  88  Am.  Dec.  761; 
Boardman  v.  Spooner,  13  Allen,  353;  90  Am.  Dec.  196;  Cox  v.  Peterson,  30 
Ala.  608;  68  Am.  Dec.  145;  Dickinson  v.  Gay,  7  Allen,  29;  83  Am.  Dec.  656; 
Deshler  v.  Beers,  32  111.  368;  83  Am.  Dec.  274;  Ripley  v.  Crooker,  47  Me.  370; 
74  Am.  Dec.  491;  Atwood  v.  Reliance  T.  Co.,  9  Watts,  87;  34  Am.  Dec.  503; 
Beirne  v.  Dord,  5  N.  Y.  95;  55  Am.  Dec.  321;  Governor  v.  Withers,  5  Gratt. 
24;  50  Am.  Dec.  95;  Bodfish  v.  Fox,  23  Me.  90;  39  Am.  Dec.  611;  Sweet  v. 
Jenkins,  1  R.  I.  147;  36  Am.  Dec.  242;  Harris  v.  Carson,  7  Leigh,  632;  30 
Am.  Dec.  510;  Kendall  v.  Russell,  5  Dana,  501;  30  Am.  Dec.  696;  Cortelyou 
v.  Van  Brundt,  2  Johns.  357;  3  Am.  Dec.  439;  Gano  v.  Palo  Pinto  Co.,  71 
Tex.  99.  But  evidence  of  custom  and  usage  may  be  admissible  to  explain 
the  terms  of  a  written  instrument,  to  make  certain  technical  expressions  used 
in  a  contract,  or  to  ascertain  the  intention  of  parties  entering  into  an  agree- 
ment in  writing,  especially  when  such  custom  or  usage  is  peculiar  to  some 
particular  business:  Collender  v.  Dinsmore,  55  N.  Y.  200;  14  Am.  Rep.  224; 
Walls  v.  Bailey,  49  N.  Y.  464;  10  Am.  Rep.  407;  McMasters  v.  Pennsylvania 
R.  R.  Co.,  69  Pa.  St.  374;  8  Am.  Rep.  264;  Mornin/j  Star  v.  Cunningham,  110 
Ind.  328;  59  Am.  Rep.  211;  Mooney  v.  Howard  Ins.  Co.,  138  Mass.  375;  52 
Am.  Rep.  277;  Helme  v.  Philadelphia  L.  Ins.  Co.,  61  Pa.  St.  107;  100  Am. 
Dec.  621,  and  note;  Barlow  v.  Lambert,  28  Ala.  704;  65  Am.  Dec.  374;  South- 
western F.  etc.  Co.  v.  Stanard,  44  Mo.  71;  100  Am.  Dec.  255;  Johnsonv.  Con- 
cord R.  R.  Co.,  46  N.  H.  213;  88  Am.  Dec.  200;  Ford  v.  Tirrell,  9  Gray,  401; 
69  Am.  Dec.  297;  Pribble  v.  Kent,  10  Ind.  325;  71  Am.  Dec.  327;  Williamson 
v.  Smith,  1  Cold.  1;  78  Am.  Dec.  478;  Farmworth  v.  Chase,  19  N.  H.  534;  51 
Am.  Dec.  20';  Clark  v.  Baker,  11  Met.  186;  45  Am.  Dec.  199;  Andrews  v. 
Roach,  3  Ala.  590;  37  Am.  Dec.  71S;  Cooper  v.  Kane,  19  Wend.  3S6;  32  Am. 
Dec.  512;  Knoxv.  Rives,  14  Ala.  249;  48  Am.  Dec.  97;  Inglebright  v.  Ham- 
mond, 19  Ohio  St.  337;  53  Am.  Dec.  430;  Leach  v.  Perkins,  17  Me.  462;  35 
Am.  Dec.  268;  Cox  v.  0' 'Riley,  4  Ind.  368;  58  Am.  Dec.  633;  Foyev.  Leighton, 
22  N.  II.  75;  53  Am.  Dec.  231;  Allejre  v.  Maryland  Ins.  Co.,  2  Gill  &  J.  136; 
20  Am.  Dee.  424;  Gordon  v.  Little,  8  Serg.  &  R.  533;  11  Am.  Dec.  632;  Mid- 
dle/on v.  Heyward,  2  Nott  &  McC.  9;  10  Am.  Dec.  554;  Boorman  v.  Jenkins, 
12  Wend.  566;  27  Am.  Dec.  158;  Pavey  v.  Burch,  3  Mo.  447;  26  Am.  Dec. 
6>2;  Coitv.  Commercial  Ins.  Co.,  7  Johns.  3S5;  5  Am.  Dec.  2S2;  Farrar  v. 
Stackpole,  6  Greenl.  154;  19  Am.  Dec.  201;  Sampson  v.  Guzzam,  6  Port.  123; 
30  Am.  Dec.  578;  Avery  v.  Stewart,  2  Conn.   69;  7  Am.  Dec.  240;  T/iompson 
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▼.  Hamilton,  12  Pick,  425;  23  Am.  Dec.  619;  Barber  v.  Brace,  3  Conn.  9;  8 
Am.  Dec.  149;  N orris  v.  Insurance  Co.  of  N.  A.,  3  Yeates,  84;  2  Am.  Dec. 
360;  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  141;  25  Am.  Dec.  363;  note  to  Will- 
tnerimj  v.  McOaucliey,  6  Am.  Rep.  078-682.  And  for  the  general  law  upon 
this  subject,  see  Lawson  on  Usages  and  Customs,  c.  4,  5,  with  the  cases 
therein  discussed  and  cited. 

Parol  Evidence,  when  Admissible  to  Explain  a  Written  Con- 
tract: Schmittler  v.  Simon,  114  N.  Y.  176;  ante,  p.  621;  Sullivan  v.  Lear, 
23  Fla.  463;  ante,  p.  388,  and  extended  note  393-395;  Dana  v.  Fiedler,  12 
X.  Y.  40;  62  Am.  Dec.  130,  and  note  136;  Sloops  v.  Smith,  100  Mass.  63;  1 
Am.  Rep.  85;  Sweat  v.  Skumway,  102  Mass.  365;  3  Am.  Rep.  471;  Miller  v. 
Stevens,  100  Mass.  509;  1  Am.  Rep.  139;  Keller  v.  Webb,  125  Mass.  88;  28 
Am.  Rep.  209;  and  compare  Tyson  v.  Post,  108  N.  Y.  217;  2  Am.  St.  Rep. 
409;  Coleman  v.  Pike  County,  83  Ala.  326;  3  Am.  St.  Rep.  746,  and  note  748, 
749, — in  which  two  cases  it  is  held  that  the  rule  against  allowing  oral  testi- 
mony to  contradict  a  written  contract  ia  confined  to  the  parties  to  such 
writing. 

Possession  ok  Personalty  is  only  ■prima  facie  evidence  of  ownership: 
Bergen  v.  Riggs,  34  111.  170;  85  Am.  Dec.  304;  Dick  v.  Cooper,  24  Pa.  St.  217; 
64  Am.  Dec.  652;  Wright  v.  Solomon,  19  Cal.  64;  79  Am.  Dec.  196;  Avery  v. 
Clemons,  18  Conn.  306;  46  Am.  Dec.  323;  Magee  v.  Scott,  9  Cush.  148;  55 
Am.  Dec.  49;  Tuttle  v.  Jackson,  6  Wend.  213;  21  Am.  Dec.  306;  Den  v. 
Wehh,  4  Dev.  290;  25  Am.  Dec.  711;  so  that  mere  possession  is  not  authority 
to  dispose  of  personalty:  Spraights  v.  Hawley,  39  N.  Y.  441;  100  Am.  Dec. 
452;  Fawcettv.  Osborn,  32  111.  411;  83  Am.  Dec.  278;  Moon  v.  Hawks,  2 
Aiken,  390;  16  Am.  Dec.  725. 
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Original  Entry  Made  by  Witness  is  only  Admissible  as  Auxiliary 
to  ins  Evidence  when  he  is  unable  to  distinctly  recollect  the  fact  with- 
out the  aid  of  it.  The  rule  which  renders  such  an  entry  admissible  rests 
upon  the  principle  of  necessity  for  the  reception  of  secondary  evidence, 
and  ia  not  applicable  where  the  witness  has  a  distinct  recollection  of  the 
essential  facts  to  which  it  relates. 

Material  Alteration  of  Check  AFrER  its  Indorsement,  without  In- 
dorsee's Consent,  is  presumed  to  have  been  so  made  as  to  vitiate  it  aa 
against  him,  and  the  burden  is  upon  the  party  seeking  to  recover  on  it 
to  relieve  it  from  the  effect  of  the  unauthorized  alteration,  by  showing 
that  it  was  made  by  a  stranger  to  the  instrument. 

Action  to  recover  the  amount  of  certain  indorsed  checks. 
The  opinion  states  the  case. 

John  J.  Linson,  for  the  appellant. 

E.  S.  Wood,  for  the  respondent. 

Bradley,  J.     The  action  was  brought  to  recover  the  amount 
of  eighteen  checks  drawn  by  the  defendant,  Sarah  M.  Fowks, 
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by  her  attorney,  Horatio  Fowks,  upon  the  National  Bank  of 
Rondout,  and  payable  to  the  order  of  the  defendant,  Madden, 
and  indorsed  by  the  latter.  Madden  alone  defended,  and 
alleged  that  after  the  checks  were  indorsed  by  him  they  were 
altered  in  respect  to  the  time  for  payment,  so  as  to  make  them 
payable  at  a  future  day,  without  his  knowledge  or  consent. 
He  testified  that,  when  so  indorsed  by  him,  no  time  of  pay- 
ment was  expressed  in  any  of  them.  When  they  were  dis- 
counted by  the  plaintiff,  they  respectively  appeared  to  be 
payable  at  specified  times  subsequent  to  their  dates.  The 
defendant,  Madden,  also  testified  that  when  he  indorsed  the 
several  checks,  he  made  a  memorandum  entry  of  the  dates, 
amounts,  and  time  when  payable  of  them  respectively;  and  in 
his  examination  in  chief,  in  his  own  behalf,  he  was  permitted, 
against  the  objection  and  exception  of  the  plaintiff's  counsel, 
to  read  such  memoranda  to  the  jury.  The  main  question 
arises  upon  the  admissibility  of  those  entries  in  evidence. 
The  rule  in  this  state,  prior  to  the  decision  in  Merrill  v.  Ithaca 
and  Owego  R.  R.  Co.,  16  Wend.  586,  30  Am.  Dec.  130,  was, 
that  a  witness  might  refer  to  his  memorandum  to  refresh  his 
memory,  and  then  was  permitted  to  testify  to  the  facts,  pro- 
vided he  could  do  so  independently  of  it  upon  his  recollection. 
That  was  the  extent  of  the  rule  in  this  respect:  Feeler  v.  Heath, 
11  Wend.  479;  Lawrence  v.  Barker,  5  Id.  301.  In  the  Merrill 
case,  the  court  reviewed  the  cases,  and  cited  text-books  upon 
the  subject,  and  announced  the  conclusion  that  original  entries 
read  by  a  witness,  and  which  he  should  testify  were  correctly 
made,  might  be  read  in  evidence,  though  he  remembered  noth- 
ing of  the  facts  represented  by  them,  but  that  to  render  such 
entries  admissible,  it  should  appear  that  "every  source  of  pri- 
mary evidence  had  been  exhausted."  Since  then,  so  far  as  we 
have  observed,  it  has  uniformly  been  held  admissible  for  the 
witness  to  refer  to  the  original  entries  in  respect  to  the  facts 
which  he  is  called  upon  to  testify,  and  if  he  verifies  their  cor- 
rectness, and  is  unable  to  recollect  such  facts,  independently 
of  such  entries,  they  may  be  read  in  evidence:  Bank  of  Monroe 
v.  Cvlver,  2  Hill,  531;  Cole  v.  Jessup,  10  N.  Y.  96;  Hahey  v. 
Sinsebaugh,  15  Id.  485;  Russell  v.  Hudson  River  R.  R.  Co.  17 
Id.  134;  Guy  v.  Mead,  22  Id.  462;  Squires  v.  Abbott,  61  Id. 
530-535;  Howard  v.  McDonovgh,  77  Id.  502;  Peck  v.  Valentine, 
94  Id.  569;  Mayor  etc.  v.  Second  Are.  R.  R.  Co.,  102  Id.  572- 
580;  Brown  v.  Jones,  40  Barb.  400:  Mrachim  v.  Pell,  51  Id.  65; 
Kennedy  v.  0.  &  S.  R.  R.  Co.,  (',7  Id.  170-182. 


May,  1889.]     National  Ulster  Co.  Bank  v.  Madden.        635 

The  general  terra  cited,  on  this  question,  Guy  v.  Mead,  supra, 
and  made  the  remark  that  while  that  case  differed  from  this 
in  the  fact  that  there  the  witness  had  no  recollection  of  the 
matter  independently  of  the  memorandum  referred  to,  the1 
court  did  not  place  its  decision  upon  that  ground.  Although 
in  that  case  the  court  did  not  expressly  declare  that  the  ad- 
missibility of  the  evidence  was  dependent  upon  the  want  of 
recollection  of  the  witness,  the  fact  existed  which  rendered  the 
paper  competent  evidence  within  the  rule  as  before  stated; 
and  reference  was  there,  with  apparent  approval,  made  to 
Russell  v.  Hudson  River  R.  R.  Co.,  supra,  where  the  judgment 
of  the  court  below  was  reversed  for  error  in  receiving  a  memo- 
randum in  evidence  when,  for  aught  that  appeared,  the  wit- 
ness had  recollection  of  the  facts  to  which  he  was  called  upon 
to  testify,  independently  of  it.  And  the  cases  above  cited, 
determined  subsequently  to  Guy  v.  Mead,  supra,  state  and 
adhere  to  the  doctrine  that  original  entries  made  by  a  witness 
are  admissible  as  auxilliary  to  his  evidence  only  when  he  is 
unable  to  distinctly  recollect  the  fact  without  the  aid  of  it. 
This  proposition  seems  well  settled  in  this  state  by  a  current 
of  authority  for  the  last  fifty  years,  which  now  requires  adher- 
ence to  it,  unless  it  may  be  seen  that  it  works  unjustly  upon 
the  rights  of  the  parties.  The  rule  which  renders  such  entries 
admissible  rests  upon  the  principle  of  necessity  for  the  recep- 
tion of  secondary  evidence,  and  is  not  applicable  where  the 
witness  has  a  distinct  recollection  of  the  essential  facts  to 
which  they  relate.  The  primary  common-law  proof  is  then 
furnished,  and  the  necessity  for  evidence  of  the  lesser  degree 
does  not  arise.  And  this  right,  so  qualified,  to  introduce  such 
secondary  evidence  is  the  better  rule,  in  view  of  the  opportu- 
nity which  otherwise  might  exist  to  superadd  a  written  mem- 
orandum to  the  evidence  of  a  witness,  which  it  cannot  be 
said  might  not  sometimes  be  improperly  made  available  to 
strengthen  his  testimony  with  a  court  or  jury,  and  such  may 
be  within  reasonable  apprehension  until  the  moral  infirmity 
of  human  nature  becomes  exceptionally  less  than  it  yet  has. 
This  reason  for  the  rule  so  limited  has  also  been  in  the  minds 
of  the  courts  in  deciding  the  cases  declaring  it:  Mearham  v. 
Pell,  51  Barb.  65-GS;  Driggs  v.  Smith,  4  Jones  &  S.  263;  Rus- 
sell v.  Hudson  River  R.  R.  Co.,  17  X.  Y.  184. 

In  holding,  as  we  do.  that  entries  made  by  a  witness  arc  not 
admissible,  unless  it  appear  that  he  does  not  recollect  the 
occurrence  to  which  they  relate  independently  vf  them,  we  but 
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reaffirm  what  may  be  deemed  the  rule  already  quite  well  estab- 
lished in  that  respect.  In  the  present  case  it  not  only  did  not 
so  appear,  but  the  evidence  of  the  defendant  fairly  indicated 
that  his  recollection  was  distinct  of  the  facts  in  issue  to  which 
his  memoranda  referred.  The  ruling  which  permitted  the 
entries  to  be  read  in  evidence,  therefore,  was  error,  unless  they 
may,  as  contended  by  the  defendant's  counsel,  be  considered 
admissible  as  part  of  the  res  gestae.  It  is  difficult  to  see  that  it 
does,  and  we  think  it  does  not  come  within  that  doctrine.  The 
entries  were  made  by  defendant,  and  were  descriptive  of  the 
papers  indorsed  by  him.  The  acts  which  he  then  was  called 
upon  to  do,  and  did  do,  were  to  indorse  the  checks.  The  fact 
of  the  indorsement  by  him  of  his  name  upon  them  is  not  ques- 
tioned. The  act  of  making  the  entries  was  not  illustrative  of 
that  of  the  indorsement,  nor  did  it  tend  to  characterize  it,  and 
it  does  not  come  within  the  rule  requisite  to  permit  it  to  be 
treated  as  part  of  the  transaction:  Wharton's  Ev.,  sec.  259; 
Nutting  v.  Page,  4  Gray,  584;  Moore  v.  Meacham,  10  N.  Y.  207; 
Tilson  v.  Terwilliger,  56  Id.  277. 

The  case  of  Bigelow  v.  Hall,  91  N.  Y.  145,  is  not  applicable 
in  that  respect  to  the  situation  presented  in  this  case.  There 
the  parties  participated  in  making  the  entries  at  the  time  of 
the  transaction,  and  they  had  relation  to  it,  while  here  the 
current  entries  were  made  by  the  defendant  alone,  and  all  that 
Fowks  appears  to  have  done  was  to  make  from  time  to  time 
entry  of  a  supposed  past  act  of  payment  of  a  previously  in- 
dorsed check,  and  that  was  done  before  the  defendant's  entry 
descriptive  of  the  succeeding  one,  and  with  the  latter  entry  the 
party  procuring  the  indorsement  had  nothing  to  do,  nor  does 
it  appear  that  he  was  then  advised  of  the  entry  as  made  by 
the  defendant:   Broivn  v.  Thurber,  58  How.  Pr.  95-97. 

The  evidence  of  the  person  who  represented  the  drawer  of 
the  checks,  and  drew  them  as  her  attorney,  was  contradictory 
of  that  given  by  the  defendant,  Madden,  in  every  respect  essen- 
tial to  the  issue  presented  at  the  trial.  It  cannot  be  seen  that 
the  reading  to  the  jury  of  the  memoranda  may  not  have  had 
some  influence  upon  their  action  on  the  main  question  of  fact, 
which  they  were  required  to  determine. 

The  alleged  alteration  was  a  material  one,  and  the  finding 
that  it  was  made  after  the  defendant's  indorsement,  and  with- 
out his  consent,  presumptively  required  the  conclusion  that 
the  checks  so  altered  were  rendered  invalid  as  against  the 
indorser,  and    that    such    defendant  was    entitled    to    a    ver- 
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diet:  Crawford  v.  West  Side  Bank,  100  N.  Y.  50;  53  Am.  Rep. 
152. 

The  presumption  in  such  case  is,  that  it  was  so  made  as  to 
vitiate  it,  and  the  hurden  is  with  the  party  seeking  to  make 
an  altered  instrument  the  basis  of  recovery  to  relieve  it  from 
the  effect  of  the  unauthorized  alteration,  which  may  be  done 
by  showing  that  it  was  made  by  a  stranger  to  it:  Waring  v. 
Smyth,  2  Barb.  Ch.  119;  47  Am.  Dec.  299;  Herrick  v.  Malin, 
22  Wend.  388;  Smith  v.  McGowan,  3  Barb.  404. 

Nothing  appears  in  this  case  to  indicate  that  any  relief  in 
that  manner  can  be  had  from  the  effect  of  the  alteration,  if 
the  jury  find  it  was  made  after  the  indorsement,  and  without 
the  knowledge  or  consent  of  the  indorser. 

No  other  question  presented  here  by  the  plaintiff^  counsel 
seems  to  require  consideration. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 


Witnesses — Memorandum.  — A  witness  may  always  use  a  memorandum 
to  refresh  his  memory,  when  in  fact  he  does  testify  from  his  memory  thus 
refreshed:  Card  v.  Foot,  56  Conn.  369;  7  Am.  St.  Rep.  311,  and  note  316; 
Spring  O.  31.  I.  Co.  v.  Evans,  15  Md.  54;  74  Am.  Dec.  555;  Martin  v.  Good, 
14  Alii.  39S;  74  Am.  Dec.  545;  Hill  v.  State,  17  Wis.  675;  86  Am.  Dec.  736; 
Henderson  v.  Haley,  11  Smedos  &  M.  9;  49  Am.  Dec.  41;  Dunlap  v.  Berry,  4 
Scam.  327:  39  Am.  Dec.  413;  Holladay  v.  Marsh,  3  Wend.  142;  20  Am.  Dec. 
678;  Pearson  v.  Wightman,  1  Mill  Const.  336;  12  Am.  Dec.  636;  Riordanv. 
Davis,  9  La.  239;  29  Am.  Dec.  442;  Nicholson  v.  Withers,  2  McCord,  428;  13 
Am.  Dec.  739;  Johnson  v.  Cttlver,  116  Ind.  279. 

Alteration  of  Instruments. — A  material  alteration  of  a  negotiable  in- 
strument, after  its  execution  and  delivery  to  payee  as  a  complete  contract, 
avoids  it  except  as  against  the  parties  consenting  to  such  alteration:  Fordyce, 
v.  Kosmintki,  49  Ark.  40;  4  Am.  St.  Rep.  18,  and  note  25,  26;  Waring  v. 
Smyth,  2  Barb.  Ch.  119;  47  Am.  Dec.  299,  and  note  304,  305;  and  see  extended 
note  to  Woodioorth  v.  Bank  of  America,  10  Am.  Dec.  267-273.  Every  altera- 
tion on  the  face  of  an  instrument  of  writing  detracts  from  its  credit,  and 
makes  it  suspicious;  and  the  party  claiming  under  it  is  ordinarily  bound  to 
remove  the  suspicion:  Elgin  v.  Hall,  82  Va.  680;  Priest  v.  Whitacre,  78  Id. 
151;  and  to  the  same  effect  substantially  is  Hill  v.  Ntlms,  86  Ala.  442. 


638  Clahk  v.  McNeal.  [New  York, 

Clark  v.  McNeal. 

[114  New  York,  287.1 

Original  Equity  Reattaches  to  Property  in  Hands  of  Grantee  of 
Bona  Fidk  Purchaser,  when. — The  rule  that  the  grantee  of  a  bona 
Jide  purchaser  of  real  estate  takes  a  good  title  thereto,  although  he  takes 
it  with  full  knowledge  of  an  equitable  claim  thereto  existing  in  another 
person,  is  subject  to  this  exception,  that  if  the  transfer  is  back  to  the 
original  purchaser,  who  was  guilty  of  constructive  fraud  in  transferring 
the  property,  when  it  becomes  revested  in  him,  the  original  equity  will 
reattach  to  it  in  his  hands. 

Person  not  Called  as  Witness  in  his  Own  Behalf,  nor  in  behalf  of  a 
person  who  has  succeeded  to  his  interest,  is  not  incompetent  to  testify 
under  section  S'_'9  of  the  Code  of  Civil  Procedure. 

Action  to  foreclose  a  mortgage  dated  and  recorded  February 
21,  1856,  given  by  Jonah  Miller  to  A.  H.  Impson  to  secure  the 
payment  of  one  thousand  dollars,  according  to  the  condition 
•of  a  bond  accompanying  the  same.  The  bond  and  mortgage 
were  duly  assigned  for  value,  April  30,  1856,  by  Impson  to 
Matilda  C.  Durland,  April  1,  1861,  by  the  latter  to  James 
Durland,  and  January  30,  1880,  by  said  James  Durland  to  the 
plaintiff.  None  of  these  assignments  were  recorded.  On 
May  1,  1863,  the  lands  in  question  were  conveyed  to  H.  V. 
McNeal,  who,  in  the  deed,  assumed  the  mortgage,  and  did  pay 
the  interest  thereon  to  the  holder  thereof  until  February  13. 
1880,  as  it  became  due.  On  October  1,  1873,  McNeal  and  wife, 
for  value,  mortgaged  the  premises  to  Joseph  V.  Whelan  to  se- 
cure the  payment  of  two  thousand  dollars.  This  mortgage 
was  duly  recorded  October  3,  1873.  Whelan  died  sub- 
sequently, and  the  defendants  Crosby  are  his  executors. 
On  October  11,  1873,  Impson.  at  the  request  of  McNeal,  but 
without  any  consideration,  and  without  the  knowledge  or  con- 
sent of  the  assignees  of  said  Impson  mortgage,  caused  the  same 
to  be  canceled  of  record.  The  plaintiff  purchased  for  full 
value,  and  without  notice  that  her  mortgage  had  been  satis- 
fied, except  such  as  is  implied  from  the  record,  which  she  did 
not  examine,  and  upon  McNeal's  assurance  that  it  was  the 
first  lien  upon  the  said  lands.  Prior  to  January  22,  1876, 
Henry  V.  McNeal  and  one  William  McNeal  were  copartners, 
and  as  such  were  indebted  to  Homer  Ramsdell  &  Co.,  a  firm 
then  composed  of  Homer  Ramsdell  and  George  W.  and  James 
A.  Townsend,  in  the  sum  of  five  thousand  dollars,  to  secure 
which  they  executed  to  the  persons  composing  the  latter  firm 
a  mortgage  covering  the  lands  described  in  the  plaintiff's 
mortgage.    This  mortgage  was  recorded  January  26,  1876,  and 
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before  it  was  given  Homer  Ramsdell  and  George  W.  Townsend 
were  each  notified  that  the  mortgage  held  hy  the  plaintiff  was 
a  subsisting  and  first  lien  upon  said  lands.  James  A.  Towns- 
end  afterwards  retiree]  from  the  said  firm  and  assigned  his 
interest  in  said  mortgage  to  his  copartners,  who  thereupon 
formed  a  new  partnership  under  the  same  name,  and  as  such 
held  and  owned  said  mortgage.  This  assignment  was  dated 
February  4,  1876,  and  was  recorded  February  2,  1877.  Homer 
Ramsdell  and  George  \V.  Townsend,  on  February  1,  1877,  for 
full  value,  assigned  their  bond  and  mortgage  to  the  executors 
of  one  De  Wint,  and  guaranteed  its  payment.  The  executors 
accepted  said  assignment,  and  recorded  it  February  2,  1877, 
without  actual  notice  of  plaintiff's  mortgage,  and  without  ex- 
amining the  records.  Before  the  commencement  of  this  action, 
De  Wint's  executors  commenced  an  action,  to  which  the  plain- 
tiff* herein  was  not  made  a  party,  to  foreclose  their  mortgage, 
and  the  usual  judgment  was,  without  the  knowledge  of  the 
plaintiff,  perfected  on  June  20,  1881,  with  the  usual  provision 
for  judgment,  for  deficiency  against  H.  V.  McXeal,  Willian' 
McNe;il,  and  Homer  Ramsdell,  individually,  and  against  the 
executors  of  George  W.  Townsend,  who  had  in  the  mean  time 
died.  This  action  was  commenced  May  12,  1881,  against  all 
of  the  present  defendants  except  Homer  Ramsdell,  George  W. 
Townsend's  executors,  J.  A.  P.  Ramsdell,  and  W  E.  Carvey, 
to  cancel  the  satisfaction  of  plaintiff's  mortgage,  and  to  estab- 
lish its  lien  as  prior  to  that  of  the  defendants.  This  action 
resulted  in  a  decree  that  the  lien  of  the  mortgage  of  De  Wint's 
executors  was  prior  to  that  of  plaintiff's  mortgage,  but  that  the 
lien  of  the  mortgage  held  by  the  executors  of  Whelan  was 
"subject  and  subsequent  to  the  lien  of  plaintiff's  mortgage, 
and  prior  to  the  lien  "  of  any  defendant  in  the  action;  that 
the  satisfaction  of  plaintiff's  mortgage  was  null  and  void,  ami 
should  be  canceled  of  record.  The  complaint  was  dismissed 
as  to  De  Wint's  executors.  The  court  of  appeals,  on  appeal, 
modified  this  judgment  by  directing  that  the  plaintiff,  upon 
paying  the  amount  due  to  De  Wint's  executors,  including  their 
costs,  should  be  subrogated  to  all  their  rights  under  their  said 
judgment,  bond,  mortgage,  and  the  guaranty  of  Homer  Rams- 
dell  &  Co.,  and  directing  said  executors,  "on  said  payment 
being  made  within  ninety  days,"  to  assign  to  the  plaintiff  their 
judgment,  bond,  mortgage,  and  guaranty.  The  plaintiff  there- 
upon paid  the  costs  and  tendered  the  remainder  required  to  be 
paid,  but  the  executors  of  De  Wint  declined  to  accept  the  pay- 
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ment,  or  to  make  the  transfer,  because,  pending  the  appeals, 
their  decree  of  foreclosure  had  been  enforced  by  a  sale,  and 
Homer  Ramsdell  and  the  executors  of  his  deceased  partner 
had  paid,  in  accordance  with  said  guaranty,  the  amount  re- 
maining unpaid  upon  said  bond,  mortgage,  and  judgment.  At 
this  sale  the  premises  in  controversy  were  struck  off  to  one 
J.  A.  P.  Ramsdell  for  fifty  dollars,  but  he  was  not  present  at 
the  sale,  and  neither  authorized  nor  paid  the  bid,  which  was 
made  by  the  direction  of  said  guarantors,  and  for  their  bene- 
fit. The  referee  who  conducted  the  sale,  without  receiving  the 
amount  of  the  bid,  executed  a  deed  to  said  J.  A.  P.  Ramsdell, 
who  subsequently  conveyed  to  the  defendant  W.  E.  Carvey. 
The  negotiations  for  the  purchase  by  Carve}'  were  had  by  the 
representatives  of  said  guarantors,  who  received  the  considera- 
tion, and  indemnified  Carvey  from  loss  by  reason  of  the  claim 
of  plaintiff.  Before  Carvey  purchased,  he  was  fully  informed 
of  the  pendency  of  this  action,  and  of  the  existence  of  the 
nlaintiff's  mortgage,  and  of  her  claim  to  priority.  The  plain- 
•iff  having  filed  a  supplemental  complaint  making  Rams- 
dell, Tovvnsend's  executors,  and  Carvey  parties,  the  action  was 
cried,  and  the  court  found,  among  others,  the  foregoing  facts, 
and,  as  a  conclusion  of  law,  that  plaintiff's  mortgage  was  a 
valid  and  subsisting  lien  upon  the  lands  in  question  prior  to 
the  interest  of  any  of  the  defendants,  and  that  she  was  en- 
titled to  judgment  of  foreclosure  and  sale  against  all  of  the 
defendants.  Judgment  was  entered  accordingly,  which  on  ap- 
peal was  affirmed  by  the  general  term,  and  the  defendants  ap- 
pealed. 

E.  Countryman,  for  the  appellants. 

Henry  Bacon,  for  the  respondent. 

Vann,  J.  The  lien  of  plaintiff's  mortgage  was  prior  to  that 
of  the  mortgage  of  Ramsdell  &  Co..  before  they  assigned  it  to 
a  bona  fide  purchaser,  because  they  accepted  the  latter  with- 
out actual  notice  of  the  existence  of  the  former.  Put  after 
the  purchase  of  the  Ramsdell  mortgage  by  the  executors  of 
De  Wint,  in  good  faith  and  for  full  value,  it  became,  in  their 
hands,  prior  in  lien  to  that  of  plaintiff's  mortgage,  owing  to 
the  protection  afforded  by  the  recording  act.  Upon  the  former 
appeal,  this  court  sought  to  protect  the  equity  of  plaintiff  as 
against  Ramsdell  &  Co.  by  permitting  her  to  acquire  the 
rights  which  the  executors  of  De  Wint  had  obtained  by  their 
purchase,  including  the  guaranty  contained  in  the  assignment 
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of  the  Ramsdell  mortgage:  Clark  v.  MacHn,  95  N.  Y.  346. 
Prior  to  the  judgment  of  this  court,  however,  the  land  in  ques- 
tion had  heen  sold  under  the  decree  based  upon  the  Ramsdell 
mortgage,  and  Ramsdell  &  Co.  had  discharged  their  guaranty 
by  payment  of  the  deficiency.  Otherwise,  the  plaintiff  could 
have  acquired  the  Ramsdell  mortgage,  and  could  have  been 
subrogated  to  the  rights  of  the  holders  thereof.  If  a  sale  had 
been  made,  she  would  have  been  entitled  to  have  her  mort- 
gage first  paid  out  of  the  proceeds,  and  after  application  of 
the  residue  upon  the  other  mortgage,  could  have  collected 
from  Ramsdell  &  Co.  any  deficiency  then  remaining.  In 
order  to  accomplish  the  same  result  in  the  only  way  then 
available,  a  supplemental  complaint  was  filed,  and  the  par- 
ties who  were  necessary,  owing  to  the  change;  of  circum- 
stances, were  brought  in.  Upon  the  trial  of  the  new  issues, 
the  court  found  that  Ramsdell  &  Co.  were  virtually  the  pur- 
chasers at  the  foreclosure  sale,  and  that  the  defendant  Carvey 
took  title  from  their  representative  upon  being  indemnified 
by  them  against  loss  by  reason  of  plaintiff's  claim  to  priority, 
of  which  claim  he  was  fully  informed.  The  situation  is,  there- 
fore, the  same  as  if  Ramsdell  &  Co.  now  owned  the  premises 
through  a  purchase  in  their  own  names  under  the  decree  of 
foreclosure.  The  question  presented  is,  whether  such  a  pur- 
chase by  them,  under  all  the  circumstances,  would  give  them 
a  title  free  from  the  lien  of  plaintiff's  mortgage.  The  appel- 
lants claim  that  it  would,  upon  the  ground  that  a  purchase 
from  one  who  is  protected  by  the  recording  act  against  a 
prior  unrecorded  mortgage  is  himself  protected,  even  if  he 
had  actual  notice  at  the  time  of  his  purchase.  It  is  clear  that 
a  sale  to  any  one  except  Ramsdell  &  Co.,  or  their  representa- 
tive, would  have  destroyed  the  lien  of  plaintiff's  mortgage. 
But  a  sale  to  Ramsdell  &  Co.,  or  to  one  who  purchased  for 
them,  would  not  have  this  effect.  As  the  lien  of  their  mort- 
gage, while  they  held  it,  was  subject  to  that  of  the  plaintiff's, 
so  their  title  acquired  under  that  mortgage  would  be  subject 
to  the  same  lien.  By  selling  the  mortgage,  they  did  not  de- 
stroy plaintiff's  equity,  but  simply  prevented  her  from  assert- 
ing it  against  a  bona  tide  purchaser.  If  they  had  afterward 
bought  the  mortgage,  the  equity  would  have  at  once  reattached, 
ami  when  they  bought  the  land  upon  a  sale  under  the  mort- 
gage, the  equity  of  plaintiff's  lien  forthwith  revived. 

It  is  a  familiar.principle  that  where  one  purchases  with  full 
notice  of  the  equitable  claim  of  another  to  the  same  property, 
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he  will  not  be  permitted  to  protect  himself  against  that  claim, 
but  his  own  title  will  be  postponed  and  made  subservient  to 
it.  This  is  upon  the  ground  that  he  is  guilty  of  constructive 
fraud.  If,  however,  he  transfers  to  a  bona  fide  purchaser,  the 
latter  not  only  takes  a  good  title,  but  can  transfer  a  good  title, 
even  to  one  who  purchases  with  notice  of  the  facts,  as  other- 
wise the  bona  fide  purchaser  could  not  get  the  market  value  of 
his  property.  To  this  general  rule,  however,  there  is  an  ex- 
ception. The  principle  of  protection  does  not  extend  to  the 
one  guilty  of  the  constructive  fraud,  even  if  he  purchases  from 
a  bona  fide  purchaser. 

The  rule  ns  stated  in  Story's  Equity  Jurisprudence,  section 
410,  is,  "that  it  is  wholly  immaterial  of  what  nature  the 
equity  is,  whether  it  is  a  lien  or  an  encumbrance,  or  a  trust, 
or  any  other  claim;  for  a  bona  fide  purchaser  of  an  estate  for 
a  valuable  consideration  purges  away  the  equity  from  the 
estate  in  the  hands  of  all  persons  who  may  derive  title  under 
it,  with  the  exception  of  the  original  party,  whose  conscience 
stands  bound  by  the  violation  of  his  trust  and  meditated 
fraud.  But  if  the  estate  becomes  revested  in  him,  the  original 
equity  will  reattach  to  it  in  his  hands." 

The  rule  and  the  exception  are  laid  down  in  Pomeroy's 
Equity  Jurisprudence,  section  754,  as  follows:  "If  the  title  to 
land  having  passed  through  successive  grantees,  and  subject 
in  the  hands  of  each  to  prior  outstanding  equities,  comes  to  a 
purchaser  for  value,  and  without  notice,  it  is  at  once  freed 
from  these  equities;  he  obtains  a  valid  title,  and  with  a  single 
exception  the  full  power  of  disposition.  This  exception  is, 
that  such  a  title  cannot  be  conveyed  free  from  the  prior 
equities  back  to  a  former  owner  who  was  charged  with 
notice." 

The  authorities  are  uniform  upon  the  subject,  so  far  at  least 
as  they  apply  to  the  facts  of  this  case:  Schutt  v.  Large,  6  Barb. 
373,  380;  Ely  v.  Wilcox,  26  Wis.  91;  Church  v.  Ruland,  64  Pa. 
St.  432;  Quinn  v.  Fuller,  7  Cush.  224;  Kost  v.  Bender,  25  Mich. 
515;  Daniel  on  Negotiable  Instruments,  sec.  805. 

The  appellants  insist  that  the  witnesses  McNeal  should  not 
have  been  permitted  to  testify  to  conversations  between  them- 
selves and  George  W.  Townsend,  deceased,  upon  the  ground 
that  such  evidence  was  inadmissible  under  section  829  of  the 
Code  of  Civil  Procedure. 

We  think  the  evidence  was  competent.  "The  plaintiff  did 
not  derive  her  title  to  the  mortgage  through  either  of  the  Mc- 
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Neals.  Neither  of  them  ever  owned  it.  They  were  not  called 
in  their  own  behalf,  nor  in  behalf  of  a  person  who  had  suc- 
ceeded to  their  interest.  The  action  could  not  have  so  re- 
sulted as  to  add  to  or  take  from  their  liability.  One  of 
them  was  not  a  party  to  the  action,  and  the  other  interposed 
no  defense. 

The  judgment  should  be  affirmed,  with  costs. 

Bona  Fide  Purchasers  of  Realty  without  notice  of  mistake  in  the 
certificate  of  a  deed  do  not  by  reconveying  to  their  grantors  thereby  trans- 
mit to  them  the  superior  equity  acquired  by  them  as  innocent  purchasers  for 
valuablo  consideration  without  notice:  Simpson  v.  Montgomery,  25  Ark.  365; 
9U  Am.  Dec.  228. 


Root  v.  Long  Island  Railroad  Company. 

1114  New  York,  800.] 
Railroad  Company  cannot  Unreasonably  or  Unjustly  Discriminatb 
between  its  customers  in  its  charges  for  carrying  freight,  where  the 
conditions  are  equal.  What  will  amount  to  unjust  discrimination 
is  a  question  of  fact,  ordinarily  to  be  determined  upon  consideration  of 
all  the  facts  and  circumstances  of  the  ca3e. 

f-USTRACT  BY  RAILROAD  COMPANY  TO  CARRY  COAL  FOR  PARTICULAR  PER- 
SON at  Rebate  of  fifteen  cents  per  ton  from  the  regular  tariff  rates, 
in  consideration  of  hi3  expending  a  large  sum  of  inouey  in  build« 
ing  on  the  company's  lands,  and  in  part  for  its  use  and  convenience, 
a  dock  and  pocket  for  storing  coal,  and  of  his  undertaking  to  ship  coal 
in  large  quantities,  and  to  load  it  upon  the  cars,  cannot  be  declared  void 
as  against  public  policy,  in  the  absence  of  any  finding  as  a  matter  of  fact 
that  there  was  an  unjust  discrimination.  In  such  a  case,  it  cannot  be 
determined  as  a  matter  of  law  that  the  discrimination  was  unjust. 

Action  to  recover  rebate  for  coal  transported  by  the  defend- 
ant.    The  opinion  states  the  case. 

Edward  E.  Sprngue,  for  the  appellant. 

Francis  Lynde  Stetson,  for  the  respondent. 

Haight,  J.  In  June,  1876,  the  defendant  and  one  Quintard 
entered  into  a  written  contract,  which,  among  other  things, 
provided  that  Quintard  should  build,  at  Long  Island  City, 
upon  the  lands  of  the  defendant,  a  dock  250  feet  long  and  40 
feet  wide,  and  erect  thereon  a  pocket  for  holding  and  storing 
coal,  according  to  certain  plans  and  specifications  annexed. 
The  defendant  was  to  have  the  use  of  the  south  side  of  the 
dock,  and  also  of  thirty  feet  of  the  shore  end,  and  the  right  to 
use  the  other  portions  thereof  when  not  required  by  Quintard. 
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In  consideration  therefor,  the  defendant  agreed  with  Quintard 
to  transport  in  its  cars  all  the  coal  in  car-loads  offered  for 
transportation  by  him  at  the  rebate  of  15  cents  per  ton  of  2,240 
pounds  from  the  regular  tariff  rates  for  coal  transported  by  thd 
defendant  from  time  to  time,  except  in  the  case  of  the  coal 
carried  for  the  Brooklyn  Water  Works  Company,  with  which 
company  the  defendant  reserved  the  right  to  make  a  special 
rate,  which  should  not  be  considered  "the  regular  tariff  rate." 
The  defendant  also  agreed  with  Quintard  to  provide  him  with 
certain  yard-room  and  office-room  free  of  rent,  and  the  con- 
tract was  to  continue  for  the  term  of  ten  years,  and  at  the 
termination  of  the  contract  the  dock  and  structures  were  to 
be  appraised,  and  the  value  thereof,  less  the  sum  of  two  thou- 
sand dollars  advanced  by  the  defendant,  to  be  paid  to  Quin- 
tard. Pursuant  to  this  agreement,  the  dock  and  coal-pocket 
were  constructed  at  an  expense  of  seventeen  thousand  dollars, 
and  coal  in  large  quantities  was  shipped  over  the  defendant's 
road  by  Quintard  or  his  assignee  under  the  contract;  and  it 
is  for  the  rebate  of  fifteen  cents  per  ton  upon  the  coal  so 
shipped  that  this  action  was  brought. 

The  defense  is,  that  the  contract  was  against  public  policy, 
and  was  therefore  illegal  and  void.  The  defendant  is  a  rail- 
road corporation  organized  under  the  laws  of  the  state,  and 
was  therefore  a  common  carrier  of  passengers  and  freight, 
and  was  subject  to  the  duties  and  liabilities  of  such.  These 
duties  and  liabilities  have  often  been  the  subject  of  judicial 
consideration  in  the  different  states  of  the  Union.  In  Illinois 
it  has  been  held  that  a  railroad  corporation,  although  per- 
mitted to  establish  its  rates  for  transportation,  must  do  so 
without  injurious  discrimination  to  individuals;  that  its 
charges  must  be  reasonable:  Chicago  etc.  R.  R.  Co.  v.  People 
ex  rel.  Koerner,  67  111.  11;  16  Am.  Rep.  599;  Vincent  v.  Chicago 
etc.  R.  R.  Co.,  49  111.  33.  In  Ohio  it  was  held  that  where  a 
railroad  company  gave  a  lower  rate  to  a  favored  shipper,  with 
the  intent  to  give  such  shipper  an  exclusive  monopoly,  thus 
affecting  the  business  and  destroying  the  trade  of  other  ship- 
pers, the  latter  have  the  right  to  require  an  equal  rate  for  all 
under  like  circumstances:  Scofield  v.  Railroad  Co.,  43  Ohio  St. 
571;  54  Am.  Rep.  846.  In  New  Jersey  it  has  been  held  that 
an  agreement  by  a  railroad  company  to  carry  goods  for  cer- 
tain persons  at  a  cheaper  rate  than  it  would  carry  under  the 
same  conditions  for  others  is  void  as  creating  an  illegal  pref- 
erence; that  common  carriers  are  public  agents  transacting 
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their  business  under  an  obligation  to  observe  equality  towards 
every  member  of  the  community;  to  serve  all  persons  alike, 
without  giving  unjust  or  unreasonable  advantages  by  way  of 
facilities  for  the  carriage,  or  rates  for  the  transportation  of 
goods:  Messenger  v.  P.  R.  R.  Co.,  36  N.  J.  L.  407;  13  Am.  Rep. 
457;  Staie  ex  rel.  Atwater  v.  D.,  L.,  &  W.  R.  R.  Co.,  48  N.  J.  L. 
55:  57  Am.  Rep.  543.  In  New  Hampshire  it  has  been  held 
that  a  railroad  is  bound  to  carry  at  reasonable  rates  commodi- 
ties for  all  persons  who  offer  them  as  early  as  means  will 
allow;  that  it  cannot  directly  exercise  unreasonable  discrim- 
ination as  to  whom  and  what  it  will  carry;  that  it  cannot 
impose  unreasonable  or  unequal  terms,  facilities,  or  accom- 
modations: McDuffee  v.  P.  &  R.  R.  R.  Co.,  52  N.  H.  430;  13 
Am.  Rep.  72.  To  similar  effect  are  cases  in  other  states: 
New  England  Ex.  Co.  v.  M.  C.  R.  R.  Co.,  57  Me.  188;  Shipper 
v.  P.  R.  R.  Co.,  47  Pa.  St.  338;  Fitchburg  R.  R.  Co.  v.  Gage,  12 
Gray,  393;  Menacho  v.  Ward,  27  Fed.  Rep.  529. 

In  New  York  the  authorities  are  exceedingly  meager.  The 
question  was  considered  to  some  extent  in  the  case  of  Killmer 
v.  New  York  etc.  R.  R.  Co.,  100  N.  Y.  395,  53  Am.  Rep.  194, 
in  which  it  was  held  that  the  reservation  in  the  general  act 
of  the  power  of  the  legislature  to  regulate  and  reduce  charges, 
where  the  earnings  exceeded  ten  per  cent  of  the  capital  actu- 
ally expended,  did  not  relieve  the  company  from  its  common- 
law  duty  as  a  common  carrier;  that  the  question  as  to  what 
was  a  reasonable  sum  for  the  transportation  of  goods  on  the 
lines  of  a  railroad  in  a  given  case  is  a  complex  question,  into 
which  enters  many  elements  for  consideration. 

In  determining  the  duty  of  a  common  carrier,  we  must  be 
reasonable  and  just.  The  carrier  should  be  permitted  to 
charge  reasonable  compensation  for  the  goods  transported. 
He  should  not,  however,  be  permitted  to  unreasonably  or  un- 
justly discriminate  against  other  individuals  to  the  injury  of 
their  business,  where  the  conditions  are  equal.  So  far  as  is 
reasonable,  all  should  be  treated  alike;  but  we  are  aware  that 
absolute  equality  cannot  in  all  cases  be  required;  for  circum- 
stances and  conditions  may  make  it  impossible  or  unjust  to 
the  carrier.  The  carrier  may  be  able  to  carry  freight  over  a 
long  distance  at  a  less  sum  than  he  could  for  a  short  distance. 
He  may  be  able  to  carry  a  large  quantity  at  a  less  rate  than 
he  could  a  smaller  quantity.  The  facilities  for  loading  and 
unloading  may  be  different  in  different  places,  and  the  ex- 
penses may  be  greater  in  some  places  than   in  others.     Nu- 


646  Root  v.  Long  Island  R.  R.  Co.         [New  York, 

merous  circumstances  may  intervene  which  bear  upon  the 
cost  and  expenses  of  transportation,  and  it  is  but  just  to  the 
carrier  that  he  be  permitted  to  take  these  circumstances  into 
consideration  in  determining  the  rate  or  amount  of  his  com- 
pensation. His  charges  must,  therefore,  be  reasonable,  and 
he  must  not  unjustly  discriminate  against  others,  and  in  de- 
termining what  would  amount  to  unjust  discrimination,  all 
the  facts  and  circumstances  must  be  taken  into  consideration. 
This  raises  a  question  of  fact  which  must  ordinarily  be  deter- 
mined by  the  trial  court. 

The  question  as  to  whether  there  was  unjust  discrimination 
embraced  in  the  provisions  of  the  contract  does  not  appear  to 
have  been  determined  by  the  referee,  for  no  finding  of  fact 
appears  upon  that  subject.  Neither  does  it  appear  that  he 
was  requested  to  find  upon  that  question,  and  consequently 
there  is  no  exception  to  the  refusal  to  find  thereon.  Unless, 
therefore,  we  can  determine  the  question  as  one  of  law,  there 
is  nothing  upon  this  subject  presented  for  review  in  this  court. 

Is  the  provision  of  the  contract,  therefore,  providing  for  a 
rebate  of  fifteen  cents  per  ton  from  the  regular  tariff  rates  an 
unjust  discrimination  as  a  matter  of  law?  Had  this  provision 
stood  alone,  unqualified  by  other  provisions,  without  the  cir- 
cumstances under  which  it  was  executed  explaining  the  neces- 
sity therefor,  we  should  be  inclined  to  the  opinion  that  it  did 
provide  for  an  unjust  discrimination,  but  upon  referring  to 
the  contract,  we  see  that  the  rebate  was  agreed  to  be  paid  in 
consideration  for  the  dock  and  coal-pocket,  which  was  to  be 
constructed  upon  the  defendant's  premises  at  an  expense  of 
seventeen  thousand  dollars,  in  part  for  the  use  and  conve- 
nience of  the  defendant.  Quintard  was  to  load  all  the  cars 
with  the  coal  that  was  to  be  transported.  It  was  understood 
that  a  large  quantity  of  coal  was  to  be  shipped  over  defend- 
ant's line,  thus  increasing  the  business  and  income  of  the 
company.  The  facilities  which  Quintard  was  to  provide  for 
the  loading  of  the  coal,  his  services  in  loading  the  cars,  the 
large  quantities  which  he  was  to  ship,  in  connection  with  the 
large  sums  of  money  that  he  had  expended  in  the  erection  of 
the  dock,  in  part  for  the  use  and  accommodation  of  the  de- 
fendant, are  facts  which  tend  to  explain  the  provision  of  the 
contract  complained  of,  and  render  it  a  question  of  fact  for  the 
determination  of  the  trial  court  as  to  whether  or  not  the  re- 
bate, under  the  circumstances  of  this  case,  amounted  to  an 
unjust  discrimination,  to  the  injury  and  prejudice  of  others. 
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Therefore,  in  this  case,  the  question  is  one  of  fact,  and  not 
of  law,  and  inasmuch  as  the  discrimination  has  not  been 
found  to  be  unjust  or  unreasonable,  the  judgment  cannot  be 
disturbed. 

The  defendant,  in  its  answer,  alleged  that  the  rebates  accru- 
ing between  the  first  day  of  January  and  the  thirty-first  day 
of  October,  1879,  were  waived  by  the  parties.  The  referee, 
upon  request,  refused  to  find  that  this  was  the  case,  and  an 
exception  was  taken  to  such  refusal. 

Had  we  been  sitting  as  a  trial  court,  it  is  possible  we  should 
have  reached  a  different  conclusion,  but  on  review,  the  evi- 
dence is  too  meager  and  indefinite  to  justify  a  reversal. 

The  judgment  should  be  affirmed,  with  costs. 


Discriminations  by  Railways,  What  are  Unreasonable  and  Un- 
lawful. —  It  is  a  general  and  well-established  principle  of  law  that  a  com- 
mon carrier,  in  the  performance  of  his  public  service  of  transportation,  cannot 
make  unjust  or  unreasonable  discriminations  between,  nor  give  undue  or 
unreasonable  preferences  to,  persons  applying  to  him  for  the  transportation  of 
persons  or  goods,  either  in  granting  carriage  to  some  and  not  to  others,  or  in 
carrying  for  some  at  less  rates  than  for  others:  Hays  v.  Pennsylvania  etc.  Co., 
12  Fed.  Rep.  311;  Cliicago  etc.  R.  R.  Co.  v.  Parks,  IS  111.  400;  68  Am.  Dec. 
502;  Indianapolis  etc.  R.  R.  Co.  v.  Ervin,  118  111.  250;  St.  Louis  etc.  R.  R.  Co. 
v.  Hill,  14  111.  App.  579;  Indianapolis  etc.  R.  R.  Co.  v.  Rinard,  46  Ind.  293; 
McDuffee  v.  Portland  etc.  R.  R.  Co.,  52  N.  H.  430;  13  Am.  Rep.  72.  In  the 
case  last  cited,  Doe,  J.,  delivering  the  opinion  of  the  court,  said:  "  A  com- 
mon carrier  of  freight  cannot  exercise  an  unreasonable  discrimination  in 
carrying  for  one,  and  refusing  to  carry  for  another.  He  may  be  a  common 
carrier  of  one  kind  of  property,  and  not  of  another;  but  as  tu  goods  of  which 
he  is  a  common  carrier,  he  cannot  discriminate  unreasonably  against  any  in- 
dividual in  the  performance  of  the  public  duty  which  he  assumed  when  he 
engaged  in  the  occupation  of  carrying  for  all."  But  all  discriminations  are 
not  necessarily  unreasonable  or  unjust,  and  it  is  only  those  which  are  un- 
reasonable or  unjust  that  are  unlaw  fid:  Johnson  v.  Pensarola  etc.  R.  R.  Co., 
16  Fla.  623;  26  Am.  Rep.  731;  Chicago  etc.  R.  R.  Co.  v.  People,  67  111.  11;  16 
Am.  Rep.  599;  St.  Louis  etc.  R.  R.  Co.  v.  Hill,  14  111.  App.  579;  McDuffee  v. 
Portland  etc.  R.  R.  Co.,  52  N.  H.  430;  13  Am.  Rep.  72;  Houston  etc.  R'y  Co. 
v.  Rust,  56  Tex.  9S.  It  is  not  an  easy  matter  to  determine  what  are  and 
what  are  not  unreasonable  and  unjust  discriminations.  So  much  necessarily 
depends  upon  the  particular  circumstances  of  each  individual  transaction,  that 
it  is  extremely  difficult  to  lay  down  any  general  rule  on  the  subject.  At 
common  law,  and  in  the  absence  of  statutory  regulations,  it  has  been  held 
that  a  common  carrier  is  not  bound  to  treat  all  who  employ  him  with  abso- 
lute equality,  provided  the  rates  he  charges  are  reasonable  to  all,  and  that  a 
particular  customer  has  no  right  to  complain  if  the  rate  to  him  is  reasonable, 
though  other  persons  are  charged  a  less  rate,  or  even  nothing  at  all.  for  the 
same  service:  Baxendale  v.  Eastern  Counties  R'y  Co.,  4  Com.  B.  03;  < treat  \\\*t- 
ern  Ry  Co.  v.  Sutton,  4  H.  L.  C'as.  239;  Johnson  v.  Pcusacola  etc.  R.  R.  Co.,  10 
Fla.  023;  20  Am.  Rup.  731;  Eclipse  Towho  it  Co.  v.  Poutchadraiu  R.  R.  Co.,  24 
La.  Ann.  1;  Fitchbunj  R.  R.  Co.  v.  G'aije,  12  Gray,    393;  Sarjintv.  Boston  etc. 
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R.  R.  Co.,  115  Mass.  422;  Ray  an  v.  Aiken,  9  Lea,  609;  42  Am.  Rep.  684| 
Menaeho  v.  Ward,  27  Fed.  Rep.  529;  1  Wood's  Railway  Law,  566;  Pierce  on 
Railroads,  499.  In  delivering  the  opinion  of  the  court  in  Menaeho  v.  Ward, 
mpra,  Wallace,  J.,  said:  "  Unquestionably  a  common  carrier  is  always  en- 
titled to  a  reasonable  compensation  for  his  services.  Hence  it  follows  that 
he  is  not  required  to  treat  all  those  who  patronize  him  with  absolute  equal- 
ity. It  is  his  privilege  to  charge  less  than  fair  compensation  to  one  person, 
or  to  a  class  of  persons,  and  others  cannot  justly  complain  so  long  as  he  car- 
ries on  reasonable  terms  for  them.  Respecting  preferences  in  rates  of  com- 
pensation, his  obligation  is  to  charge  no  more  than  a  fair  return  in  each 
particular  transaction,  and  except  as  thus  restricted,  he  is  free  to  discriminate 
at  pleasure.  This  is  the  equal  justice  to  all  which  the  law  exacts  from  the 
carrier  in  his  relations  with  the  public."  And  Cooper,  J.,  delivering  the 
opinion  of  the  court  in  Ragan  v.  Aiken,  svpra,  said:  "  If  the  charge  on  the  goods 
of  the  party  complaining  is  reasonable,  and  such  as  the  company  would  be 
required  to  adhere  to  as  to  all  persons  in  like  condition,  it  may  nevertheless 
lower  the  charge  of  another  person  if  it  be  to  the  advantage  of  the  company, 
not  inconsistent  with  the  public  interest,  and  based  on  a  sufficient  reason. 
It  is  obvious  that  the  intention  of  the  defendant,  in  this  instance,  was  not  to 
discriminate  against  the  complainants  in  favor  of  any  person  of  the  same 
place  and  in  the  same  condition.  Hi3  object  was  to  get  business  for  his  road 
from  persons  at  a  distance  from  its  terminus,  which  otherwise  would  reach 
their  destination  by  a  different  route.  Under  these  circumstances,  we  cannot 
see  that  the  contracts  complained  of  are  against  public  policy,  or  that  the 
complainants  have  been  damaged,  if  the  charges  on  their  goods  were  reason- 
able." But  even  where  the  rate  charged  by  a  railway  company  is  reasonable, 
the  tendency  of  the  modern  authorities  and  of  recent  legislation  in  this  coun- 
try is  to  stamp  discrimination  as  unjust  and  unlawful  if  it  subjects  others  to 
unreasonable  disadvantages,  or  is  made  in  order  to  give  one  individual  a 
preference  to  the  disadvantage  of  another,  or  to  give  preference  or  advantage 
to  one  locality  to  the  prejudice  of  another  locality.  A  railway  company 
may,  as  a  matter  of  charity,  render  a  transportation  service  without  price, 
or  for  less  than  a  reasonable  price,  but  it  has  no  right  to  reimburse  itself  by 
charging  others  more  than  a  reasonable  price.  A  discrimination  against  a 
particular  person  or  locality  is  unjust  unless  some  good  reason  can  be  shown 
to  justify  it,  for,  under  like  circumstances,  and  for  the  same  class  of  goods, 
the  same  rates  should  be  charged  to  all:  1  Wood's  Railway  Law,  505;  Chicago 
etc.  R.  R.  Co.  v.  People,  67  111.  11  j  16  Am.  Rep.  599;  Indianapolis  etc.  R'y  v. 
Rinard,  46  Ind.  293;  McDuffee  v.  Portland  etc.  R.  R.  Co.,  52  N.  H.  430;  13 
Am.  Rep.  72;  Ragan  v.  Aiken,  9  Lea,  609;  42  Am.  Rep.  684;  Houston  etc. 
R'y  Co.  v.  Rust,  58  Tex.  98;  London  etc.  R'y  Co.  v.  Evershed,  L.  R.  3  App. 
C.  1029.  In  the  case  of  Chicago  etc.  R.  R.  Co.  v.  People,  67  111.  11,  16  Am. 
Rep.  599,  Lawrence,  C.  J.,  delivering  the  opinion  of  the  court,  referring  to 
railway  companies,  said:  "It  was  never  intended  or  expected  that  these  cor- 
porations should  use  their  power  to  benefit  particular  individuals  or  to  build 
up  particular  localities  by  arbitrary  discriminations  in  their  favor  that  must 
cause  injury  to  other  persons  or  places  engaged  in  rival  pursuits  or  occupy- 
ing rival  positions.  It  is  in  vain  to  say,  in  defense  of  such  discriminations, 
made  without  just  cause,  that  the  rate  of  charges  against  the  injured  person 
or  locality  is  a  reasonable  rate,  and  therefore  no  injury  is  done.  An  injury,  as 
a  matter  of  fact,  is  committed  in  the  manner  just  suggested,  and  the  legisla- 
ture has  the  right  to  require  the  corporation  to  show  a  sufficient  cause  for  the 
discrimination  which   produces   the   injury,    aud  it  cannot  be   permitted   to 
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evade  the  isaue  by  raising  the  speculative  inquiry  as  to  whether  the  rates 
charged  against  the  injured  parties  or  localities  are  not,  after  all,  reasonable 
rates.  Even  if  reasonable,  when  regarded  in  reference  to  the  profit  upon  the 
capital  invested  in  the  road,  they  are  not  reasonable,  in  the  true  sense  of 
the  terra,  if  no  satisfactory  reason  can  be  given  for  charging  less  rates  for 
the  same  or  for  greater  services  rendered  to  persons  doing  business  with  the 
company  at  neighboring  stations." 

When  a  real  discrimination  has  been  made,  and  that  fact  appears,  the 
question  to  be  next  determined  is,  whether  the  discrimination  is  unjust  or 
not.  In  determining  this  question,  the  court  may  take  into  consideration 
the  fair  interests  of  the  railway  company  itself:  Ransome  v.  Eastern  Counties 
R'y  Co.,  1  Com.  B.,  N.  S.,  437;  1  Nev.  &  Macn.  63;  Ragan  v.  Aiken,  9  Lea, 
609;  42  Am.  Rep.  684.  A  mere  inequality  of  charge  does  not  conclusively 
show  that  an  undue  preference  has  been  given:  1  Wood's  Railway  Law,  573. 
In  the  recent  case  of  Bayles  v.  Kansas  etc.  IV  y  Co.,  decided  by  the  supreme 
court  of  Colorado,  September,  1889,  it  was  held  that,  under  the  constitution 
of  that  state  forbidding  "  undue  or  unreasonable  discrimination  "  by  railway 
companies  in  freight  charges,  a  contract  by  such  company  to  carry  freight 
for  the  plaintiff  at  a  special  rate,  less  than  its  published  schedule  rates,  was 
not  void  as  being  an  unjust  discrimination,  and  against  public  policy,  in  the 
absence  of  evidence  that  such  special  rate  was  an  exclusive  privilege.  In 
Chicago  etc.  R.  R.  Co.  v.  People,  67  111.  11,  16  Am.  Rep.  599,  a  statute  passed 
by  the  legislature  of  that  state  which  forbade  any  discrimination  whatever, 
under  any  circumstances,  and  whether  just  or  unjust,  was  held  to  be  uncon- 
stitutional. The  constitution  of  the  state  empowered  the  legislature  to  pass 
laws  to  prevent  unjust  discriminations  and  extortion  in  the  rates  of  freight 
and  passenger  tariffs  on  the  different  railroads  of  the  state,  and  Lawrence, 
C.  J.,  in  delivering  the  opinion  of  the  court,  said:  "  This  provision,  expressly 
directing  the  legislature  to  pass  laws  to  prevent  unjust  discrimination,  is  a 
recognition  of  the  palpable  fact  that  there  may  be  discriminations  which  are 
not  unjust,  and  by  implication,  it  restrains  the  power  of  the  legislature  to  a 
prohibition  of  those  which  are  unjust." 

Dlsckiminations,  when  Just  and  Lawful.  —  A  railway  company  may 
discriminate  in  favor  of  persons  shipping  large  quantities  of  freight:  Wood's 
Railway  Law,  567;  Portsmouth  etc.  R.  R.  Co.  v.  Forsaith,  59  N.  H.  122;  Nich- 
olson v.  Great  Western  R'y  Co.,  1  Nev.  &  Macn.  121;  Oreenop  v.  South  Eastern 
R'y  Co.,  2  Id.  319.  In  delivering  the  opinion  of  the  court  in  Portsmouth  etc. 
R.  R.  Co.  v.  Forsaith,  supra,  Allen,  J.,  said:  "Ihe  expense  of  handling, 
carrying,  and  storing  the  smaller  amount  is  much  greater,  pro  rata,  than 
that  of  the  same  operations  upon  the  larger  amounts  in  one  body,  and  a  dis- 
crimination in  favor  of  the  larger  dealers  is  not  inequality,  but  reasonable 
equality."  But  in  the  case  of  Scqfield  v.  Hallway  Co.,  43  Ohio  St.  571,  54 
Am.  Rep.  846,  a  contract  whereby  a  railroad  company,  in  consideration  of 
the  fact  that  a  shipper  furnished  a  greater  quantity  of  freights  than  other 
shippers  during  a  given  term,  agreed  to  make  a  rebate  on  the  published 
tariff  on  such  freights,  to  the  prejudice  of  other  shippers  of  like  freights 
under  the  same  circumstances,  was  held  to  be  contrary  to  public  policy  and 
void.  Athertou,  J.,  who  delivered  the  opinion  of  the  court,  referring  to  a 
discrimination  resting  exclusively  on  the  amount  of  freight  supplied  by  the 
respective  shippers,  said:  "We  ....  hold  that  a  discrimination  in  the  rate 
of  freights  resting  exclusively  on  such  a  basis  ought  not  to  be  sustained.  The 
principle  is  opposed  to  sound  public  policy.  It  would  build  up  and  foster 
monopolies,  add  largely  to  the  accumulated  power  of  capital  and  money,  and 
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drive  out  all  enterprise  not  backed  by  overshadowing  wealth.  With  the 
doctrine  as  contended  for  by  the  defendant  recognized  and  enforced  by  the 
courts,  what  will  prevent  the  great  interests  of  the  Northwest,  or  the  coal 
and. iron  interests  of  Pennsylvania,  or  any  of  the  great  commercial  interests 
of  the  country,  bound  together  by  the  power  and  influence  of  aggregate 
wealth,  and  in  league  with  the  railroads  of  the  land,  from  driving  to  the  wall 
all  private  enterprise  struggling  for  existence,  and  with  an  iron  hand  thrust- 
ing back  all  but  themselves  ? " 

A  railroad  company  may  also,  unless  restrained  by  statute,  discriminate  in 
favor  of  longer  distances:  St.  Louis  etc.  R.  R.  Co.  v.  Hill,  14  111.  App.  579; 
Hersh  v.  Northern  C.  R'y  Co.,  74  Pa.  St.  188.  It  is  also  held  not  to  be  un- 
reasonable or  unjust  for  a  railroad  company  to  charge  a  higher  rate  for  local 
freight  than  for  through-freight,  where  the  rates  are  the  same  for  all  persons 
in  like  circumstances:  Shipper  v.  Pennsylvania  R.  R.  Co.,  47  Id.  338;  Pierce 
on  Railroads,  499.  The  fact  that  there  is  competition  in  the  carriage  of  per- 
sons or  property  to  or  from  a  particular  place  is  a  circumstance  that  justifies 
a  common  carrier,  under  section  4  of  the  Interstate  Commerce  Act,  to  charge 
less  for  a  long  haul  to  or  from  such  place  than  for  a  short  one  included 
therein:  Ex  parte  Koehler,  25  Fed.  Rep.  73;  31  Id.  315.  In  Rayan  v.  Aiken, 
9  Lea,  699,  42  Am.  Rep.  084,  it  was  held  that,  in  order  to  secure  freight 
which  would  otherwise  go  by  a  different  route,  a  railroad  company  may  dis- 
criminate in  rates  in  favor  of  persons  living  at  a  distance  from  its  route,  pro- 
vided its  charges  against  others  not  similarly  situated  are  reasonable.  See 
also  Ex  parte  Benson,  18  S.  C.  38;  44  Am.  Rep.  564;  MundaU  v.  Pennsylvania 
R.  R.  Co.,  92  Pa.  St.  150.  A  railroad  company  may  discriminate  in  favor  of 
one  class  of  goods  over  others  of  a  different  class,  where  the  labor,  risk,  and 
expense  of  carrying  such  classes  of  goods  are  different:  1  Wood's  Railway  Law, 
570.  It  is  proper  and  may  be  the  duty  of  a  railroad  company  to  forward 
perishable  property  before  it  does  that  which  is  non-perishable,  although  the 
latter  may  have  been  first  received:  Tierney  v.  New  York  etc.  R.  R.  Co.,  76 
N.  Y.  305.  If  by  reason  of  gradients,  or  otherwise,  the  cost  of  conveying 
conl  by  one  branch  of  a  railway  is  greater  than  the  cost  on  another  branch,  a 
proportionate  difference  may  be  made  by  the  company  in  mileage  rates:  Nit- 
shill  etc.  Coal  Co.  v.  Caledonian  R'y  Co.,  2  Nev.  &  Macn.  39.  And  generally  it 
is  competent  for  a  railway  company  to  enter  into  contracts  or  special  agree- 
ments whereby  advantages  may  be  secured  to  individuals  in  the  transporta- 
tion of  goods  upon  the  railway,  where  it  is  made  clearly  to  appear  that,  in 
entering  into  such  contracts  or  agreements,  the  company  has  in  view  only  the 
interests  of  the  proprietors  and  the  legitimate  increase  of  the  profits  of  the 
road,  and  the  consideration  given  to  the  company  in  return  for  the  advan- 
tages offered  is  adequate,  and  the  company  is  willing  to  afford  the  same  facil- 
ities to  all  others  upon  the  same  terms:  Nicholson  v.  Great  Western  R'y  Co., 
1  Nev.  &  Macn.  121;  Greenop  v.  South  Eastern  R'y  Co.,  2  Id.  319. 

Discrimination  in  Favor  of  Passengers  Purchasing  Tickets  at  Office 
is  just  and  reasonable,  and  a  passenger  who,  having  had  an  opportunity  to 
buy  a  ticket  at  the  office  of  the  company,  fails  to  do  so,  may  be  compelled  to 
pay  an  additional  sum  for  his  fare:  Bland  v.  Southern  Pacific  R.  R.  Co.,  55 
Cal.  570;  36  Am.  Rep.  50;  Chicayo  etc.  R.  R.  Co.  v.  Parks,  IS  111.  460;  68 
Am.  Dec.  562;  St.  Louis  etc.  R.  R.  Co.  v.  Dalby,  19  111.  352;  St.  Loins  etc.  R. 
R.  Co.  v.  South,  43  Id.  176;  92  Am.  Dec.  103;  Jeffersonville  R.  R.  Co.  v.  Roycrs, 
28  Ind.  1;  92  Am.  Dec.  276;  38  Ind.  116;  10  Am.  Rep.  103;  Indianapolis  etc. 
R'y  Co.  v.  Rinard,  46  Ind.  293;  Toledo  etc.  R'y  Co.  v.  Wriyht,  6S  Id.  586;  34 
A.m.  Rep.  277;  State  v.  Chovin,  7  Iowa,  204;  Everett  v.  Clricayo  etc.   R'y  Co., 
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69  Id.  15;  58  Am.  Rep.  207;  State  v.  Goohl,  53  Me.  279;  Du  Law-ana  v.  Firat 
Div.  St.  P.  ><c  P.  R.  R.  Co.,  15  Minn.  49;  2  Am.  Rep.  102;  State  v.  Hunger- 
ford,  Sup.  Ct.  Minn.,  June,  1888;  Hilliard  v.  Gootd,  34  N.  H.  230;  66  Am. 
Dec.  765;  Bonleaux  v.  Erie  R'y  Co.,  8  Hun,  579;  Poole  v.  Nortliern  Pac.  R.  R. 
Co.,  16  Or.  201;  Step/ten  v.  Smit/t,  29  Vt.  160. 

Discrimination,  when  Unreasonable  and  Unlawful.  —  A  common 
carrier  cannot  discriminate  against  a  person  who  refuses  to  patronize  him  ex- 
clusively: MenacJto  v.  Ward,  27  Fed.  Rep.  529.  It  is  not  a  legitimate  ground 
for  giving  a  preference  to  one  of  the  customers  of  a  railway  company  that  he 
engages  to  employ  other  lines  of  the  company  for  the  carriage  of  traffic  dis- 
tinct from  and  unconnected  with  the  goods  in  question.  Ami  it  is  unreason- 
able and  unjust  to  charge  more  or  less  for  the  same  service,  according  as  the 
customer  thinks  proper  or  not  to  bind  himself  to  employ  the  company  in 
other  and  totally  distinct  business:  Baxendale  v.  Great  Western  R'y  Co.,  1 
Nev.  &  Macn.  191;  Bellsdyke  Coal  Co.  v.  North  British  R'y  Co.,  2  Id.  105.  The 
refusal  of  a  railroad  company  to  sell  to  a  particular  person  a  commutation 
ticket  under  the  same  circumstances  and  upon  the  same  conditions  as  such 
tickets  are  sold  to  the  rest  of  the  public  is  an  unjust  discrimination  against 
him,  and  a  violation  of  the  principle  of  equality  which  the  company  is  bound 
to  observe  in  the  conduct  of  its  business:  Atwater  v.  Delaware  etc.  R.  R.  Co., 
48  N.  J.  L.  55.  It  is  unjust  discrimination  for  a  railway  company  to  refuse 
to  receive  goods  from  one  person  after  a  certain  hour,  when  it  receives  simi- 
lar goods  from  another  person  after  that  hour:  Carton  v.  Bristol  Je  E.  R'y  Co., 
1  Best  &  S.  112.  A  railway  company  cannot  discriminate  in  favor  of  those 
who  purchase  tickets  before  entering  its  cars,  unless  it  gives  to  passengers  an 
opportunity  to  purchase  tickets  at  the  office:  Chicago  etc.  R.  R.  Co.  v.  Parks, 
IS  111.  460;  68  Am.  Dec.  562;  St.  Louis  etc.  R.  R.  Co.  v.  South,  43  111.  176;  92 
Am.  Dee.  103;  Jeffersonville  R.  R.  Co.  v.  Rogers,  28  Ind.  1;  92  Am.  Dec.  276; 
38  Ind.  116;  10  Am.  Rep.  103;  Du  Lcuransv.  First  Div.  St.  P.  <£P.  R.  R.  Co., 
15  Minn.  49;  2  Am.  Rep.  102.  But  when  a  reasonable  time  has  been  allowed 
to  procure  tickets  before  the  starting  of  the  train,  the  company  is  not  bound 
to  keep  open  the  ticket-office  at  a  small  station  until  the  very  moment  of 
starting:  Everett  v.  Chicago  etc.  R'y  Co.,  69  Iowa,  15;  58  Am.  Rep.  207.  A 
railroad  company  cannot  discriminate  against  passengers  on  account  of  their 
color,  race,  social  position,  or  tiieir  political  or  religious  beliefs:  Chicago  etc. 
R'y  Co.  v.  Williams,  55  111.  185;  S  Am.  Rep.  641;  West  Chester  R.  R.  Co.  v. 
Miles,  55  Pa.  St.  209.  A  railroad  company  cannot  discriminate  in  favor  of 
itself  or  any  of  its  employees  as  against  other  shippers:  Cxi  ruber  land  Valley 
R.  R.  Co.'s  Appeal,  62  Pa.  St.  218.  Though  a  railway  company  may  charge 
more  proportionately  for  small  than  for  large  packages,  yet  if  all  the  small 
packages  are  united  in  one  large  package  and  delivered  to  the  company  in 
that  package,  consigned  to  one  person,  and  the  trouble  and  responsibility  are 
the  same,  no  discrimination  can  be  made:  Pickford  v.  Grand  Junction  R'y  Co., 
10  Mees.  &  \V.  399.  Discriminations  based  solely  upon  the  amount  of 
freight  shipped,  without  any  reference  to  conditions  tending  to  decrease  the 
cost  of  transportation,  are  discriminations  in  favor  of  capital,  are  contrary  to 
sound  public  policy,  violative  of  that  equality  of  rights  granted  to  every 
citizen,  and  a  wrong  to  the  disfavored  party:  Hays  v.  Pennsylvania  Co.,  12 
Fed.  Rep.  309;  Rothschild  v.  Wabash  R.  R.  Co.,  15  Mo.  App.  242.  Railway 
companies  cannot  make  injurious  discriminations  between  individuals,  and 
therefore  they  cannot  charge  one  rate  for  delivering  grain  at  a  particular  ele- 
vator in  a  city,  and  a  higher  rate  tor  delivering  at  another  elevator  in  the  same 
city,  and  equally  accessible  upon  their  lines:   Vincent  v.  CJuaigo  etc.  R.  R.  Co., 
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49  111.  33;  Chicago  etc.  R'y  Co.  v.  People,  56  Id.  365;  Chicago  etc.  R.  R.  Co.  v. 
People,  67  Id.  11;  16  Am.  Rep.  599;  St.  Louis  etc.  R.  R.  Co.  v.  Hill,  14  111.  App. 
579.  And  a  contract  by  which  a  railroad  company  agrees  to  carry  goods  for 
one  person  for  cheaper  rates  than  it  will  carry  for  other  persons  and  the  pub- 
lic generally,  in  like  circumstauces,  under  the  same  conditions,  and  for  like 
distances,  is  void  as  creating  an  illegal  preference  and  making  an  unjust  dis- 
crimination: Indianapolis  etc.  R.  R.  Co.  v.  Ervin,  118  111.  250;  Messenger  v. 
Pennsylvania  R.  R.  Co.,  36  N.  J.  L.  407;  13  Am.  Rep.  457;  37  N.  J.  L.  531; 
18  Am.  Rep.  754;  Scofield  v.  Railway  Co.,  43  Ohio  St.  571;  54  Am.  Rep.  846. 
In  Handy  v.  Cleveland  etc.  R.  R.  Co.,  31  Fed.  Rep.  G89,  the  receiver  of  a 
railroad  made  a  contract  with  the  Standard  Oil  Company  to  carry  its  oil  for 
ten  cents  per  barrel,  to  charge  its  rivals  thirty-five  cents  per  barrel,  and  to 
pay  twenty-five  cents  of  the  latter  rate  to  the  Standard  Oil  Company.  This 
was  held  to  be  such  gross  and  wanton  discrimination  as  to  warrant  the  re- 
moval of  the  receiver.  In  Samuels  v.  Louisville  etc.  R.  R.  Co.,  a  railroad 
company  which  carried  freight  for  two  lines  of  river  steamers  systematically 
charged  one  line  fifty  cents  per  hundred  pounds  more  than  the  other.  This 
was  held  to  be  an  unjust  discrimination,  and  the  fact  that  the  higher  rate 
was  not  unreasonable  was  held  not  to  affect  the  question  of  discrimination. 
In  Burlington  etc.  R'y  Co.  v.  Northwestern  Fuel  Co.,  31  Fed.  Rep.  652,  a  con- 
tract by  which  a  railroad  company  agreed  to  charge  a  rate  of  not  less  than 
$2.40  per  ton  to  all  persons  shipping  less  than  100,000  tons  of  coal  per  an- 
num over  its  road,  and  to  make  a  rate  of  $1.60  per  ton  to  all  persons  ship- 
ping over  100,000  tons  per  annum,  was  held  to  constitute  a  case  of  discrim- 
ination so  gross  that  it  could  not  be  sustained.  In  People  v.  Wabash  R'y  Co., 
the  railway  company  charged  fifteen  cents  per  hundred  pounds  for  carrying 
freight  from  Peoria  to  New  York,  and  twenty-five  cents  per  hundred  pounds 
for  carrying  freight  from  Gilman,  a  point  eighty-six  miles  east  of  Peoria,  to 
New  York.  This  was  held  to  be  an  unjust  discrimination  under  the  Illinois 
statute.  In  Illinois  Cent.  R.  R.  Co.  v.  People,  the  railroad  company  charged 
ten  cents  per  hundred  pounds  for  carrying  green  coffee  from  Chicago  to 
Mat  toon,  a  distance  of  172  miles,  and  on  the  same  day  it  charged  another 
person  sixteen  cents  per  hundred  pounds  for  carrying  green  coffee  from  Chi- 
cago to  Kankakee,  a  distance  of  only  fifty-six  miles  in  the  same  direction 
and  over  the  same  road.  This  was  held  to  be  an  unlawful  discrimination, 
and  the  fact  that  there  existed  no  competition  in  the  grocery  trade  between 
Mattoon  and  Kankakee  was  held  to  constitute  no  defense  in  an  action  against 
the  company  for  unjust  discrimination.  It  was  also  held  that  the  fact  that 
at  a  given  point  there  is  competition  among  railroads  for  freights,  and  that 
some  of  them  are  charging  reduced  or  "  cut  "  rates  does  not  justify  a  railroad 
company  in  discriminating  in  favor  of  such  point  as  against  other  points  on 
the  line  of  its  road.  Scholfleld,  J.,  who  delivered  the  opinion  of  the  court  in 
that  case,  said:  "  We  recognize  the  right  of  railroad  companies  to  offer  spe- 
cial inducements  to  shippers  to  obtain  carriage  of  their  freight;  but  such 
inducements,  in  our  opinion,  must  not  only  be  uniform  to  all  in  like  situa- 
tion, but  also  be  reasonably  justified  by  the  expenses  of  the  carriage  to  the 
company,  and  the  anticipated  profits  resulting  to  the  company  from  the 
carriage,  presently  and  prospectively,  in  view  of  all  the  circumstances  affect- 
ing those  questions.  We  concede  that,  as  a  matter  of  fact,  there  must  be 
slightly  less  expense  to  a  railroad  company  in  carrying  goods  of  the  same 
quality  and  quantity  by  a  single  continuous  carriage  than  by  several  discon- 
nected and  wholly  independent  carriages  aggregating  the  same  distance, 
because  of  the  additional  expense  by  reason  of  the  more  often  loading  and 
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nnloading,  and  of  the  additional  labor  and  the  vear  and  breakage  of  cars 
and  machinery  by  the  more  often  switching  and  stopping  and  starting  of 
care,  etc.,  in  the  latter  instance;  and  we  also  concede  that,  as  a  matter  of 
fact,  where  a  railroad  company  has  full  loads  for  its  cars  in  each  direction, 
it  may  carry  the  same  freight  more  cheaply  than  where  it  is  obliged  to  run 
its  cars  empty  or  only  partially  loaded,  in  one  direction,  or  only  partially 
loaded  in  both  directions,  —  and  that  for  these  and  other  like  reasons  affect- 
ing the  actual  expense  of  carriage  to  a  railroad  company,  it  may  afford  to 
carry  the  longer  distance  to  or  from  the  competitive  point  more  cheaply,  pro 
rata,  than  it  can  afford  to  carry  the  shorter  distance  to  or  from  the  non- 
competitive point.  Discriminations  made  in  good  faith  because  of  such  dif- 
ferences in  expense  of  carriage,  and  proportioned  with  reference  thereto,  are 
undoubtedly  just,  and  not  within  the  purview  of  the  statute.  But  it  de- 
volves upon  the  railroad  company  relying  npou  such  facts  as  a  defense  to  a 
suit  for  unjust  discrimination  to  prove  them  to  the  satisfaction  of  the  court. 
A  reduced  or  '  cut '  rate  of  a  railroad  company  simply  to  meet  a  reduced  or 
'cut'  rate  of  a  rival  railroad  company  is  manifestly  not  necessarily  con- 
trolled or  materially  affected  by  any  of  these  considerations."  In  People  v. 
Wabash  etc.  R'y  Co.,  104  111.  476,  it  was  held  that  the  Illinois  act  forbidding 
unjust  discriminations  by  railroad  companies  is  not  limited  in  its  application 
to  freights  carried  from  one  point  to  another  wholly  within  the  state,  but 
may  apply  as  well  where  the  carriage  is  from  a  point  within  the  state  to  a 
point  without  the  state.  But  in  McLean  v.  Charlotte  etc.  R.  R.  Co.,  96  N.  C. 
1,  it  was  held  that  a  contract  with  a  railroad  company  to  carry  freight  from 
a  place  in  North  Carolina  to  a  place  within  another  state  at  a  fixed  price  for 
the  entire  route  was  not  embraced  by  the  provision  of  the  code  of  that  state 
prohibiting  unjust  discriminations,  but  that  such  a  contract  was  a  matter 
affecting  interstate  commerce,  the  control  of  which  is  vested  exclusively  in 
Congress. 

Discrimination  between  Express  Companies.  —  In  several  cases  de- 
cided in  the  United  States  circuit  courts  it  was  held  that  railroad  companies 
are  bound  to  allow  express  companies  to  do  business  on  their  roads,  and  to 
provide  such  conveyances,  by  special  cars,  or  otherwise,  attached  to  their 
trains,  as  are  required  for  the  safe  and  proper  transportation  of  express  mat- 
ter, and  they  are  bound  to  extend  the  use  of  such  facilities  on  equal  terms 
to  all  who  are  engaged  in  the  express  business.  On  appeal  of  three  of  these 
cases  to  the  supreme  court  of  the  United  States,  viz.,  St.  Louis  etc.  R'y  Co.  v. 
Southern  Express  Co.,  Memphis  etc.  R.  R.  Co.  v.  Soutliem  Express  Co.,  Missouri 
etc.  R'y  Co.  v.  Adams  Express  Co.,  reported  as  The  Expires  Cases,  117  U.  S. 
1,  the  decrees  of  the  circuit  courts  were  reversed.  The  majority  of  the  su- 
preme court,  Miller  and  Field,  JJ.,  dissenting,  and  Matthews,  J.,  not  par- 
ticipating, held  that  railroad  companies  are  not  required  by  usage,  nor  by 
the  common  law,  to  transport  the  traffic  of  independent  express  companies 
over  their  lines  in  the  manner  in  which  such  traffic  is  usually  carried  and 
handled;  that  they  are  not  obliged  by  common  law  or  by  usage  to  do  more 
as  express  carriers  than  to  provide  the  public  at  large  with  reasonable  ex- 
press accommodation,  and  that  they  need  not,  in  the  absence  of  a  statute, 
furnish  to  all  independent  express  companies  equal  facilities  for  doing  an  ex- 
press business  upon  their  passenger  trains.  But  see  New  England  Express 
Co.  v.  Maine  Cerd.  R.  R.  Co.,  57  Me.  1S8,  2  Am.  Rep.  31,  and  Sand/ord  v.  Cat- 
awissa  etc.  R.  R.  Co.,  24  Pa.  St.  378,  64  Am.  Dec.  667,  in  which  it  is  held 
that  a  railroad  company  cannot  give  to  one  express  company  an  exclusive 
right  of  transportation  in  its  passenger-cars.     In  the  former  of  these  casus, 
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Appleton,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  very 
definition  of  a  common  carrier  excludes  the  idea  of  the  right  to  grant  monop- 
olies or  to  give  special  and  unequal  preferences.  It  implies  indifference  as  to 
whom  they  may  serve,  and  au  equal  readiness  to  serve  all  who  may  apply, 
and  in  the  order  of  their  application.  The  defendants  derive  their  chartered 
right  from  the  state.  They  owe  an  equal  duty  to  each  citizen.  They  are 
allowed  to  impose  a  toll,  but  it  is  not  to  be  so  imposed  as  specially  to  benefit 
one  and  injure  another.  They  cannot,  having  the  means  of  transporting  all, 
select  from  those  who  may  apply  some  whom  they  will,  and  reject  others 
whom  they  can,  but  will  not,  carry.  They  cannot  rightfully  confer  a  monop- 
oly upon  individuals  or  corporations.  They  were  created  for  no  such  pur- 
pose. They  may  regulate  transportation,  but  the  right  to  regulate  gives  no 
authority  to  refuse,  without  cause,  to  transport  certain  individuals  and  their 
baggage  or  goods,  and  to  grant  exclusive  privileges  of  transportation  to  others. 
The  state  gave  them  a  charter  for  no  such  purpose." 

Constitutional  and  Statutory  Provisions. — In  England,  by  statute, 
17  &  18  Vict.,  c.  31,  sec.  2,  it  is  provided:  "No  such  company  shall  make 
•or  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favor  of 
any  particular  person  or  company,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever;  nor  shall  any  such  company  subject  any  particular 
person  or  company,  or  any  particular  description  of  traffic,  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  whatsoever."  In  this 
country,  nearly  all  the  states  of  the  Union  have  provided,  either  in  their 
■constitutions  or  by  statutes,  that  railroad  companies  shall  not  be  permitted 
to  make  unjust  discriminations.  A  few  of  these  provisions  are  here  given  as 
■examples:  — 

"  No  undue  or  unreasonable  discrimination  shall  be  made  in  charges  for  or 
in  facilities  for  transportation  of  freight  or  passengers  within  the  state,  or 
coming  from  or  going  to  any  other  state":  Const.  Ark.  1874,  sec.  3,  art.  17. 
"No  discrimination  in  charges  or  facilities  for  transportation  shall  be  made 
between  transportation  companies  and  individuals,  or  in  favor  of  either  by 
abatement,  drawback,  or  otherwise":  Id.,  sec.  6. 

"  No  discrimination  in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  or  in  favor  of  either  by 
abatement,  drawback,  or  otherwise":  Const.  Mo.  1875,  art.  12,  sec.  23.  "It 
shall  not  be  lawful  in  this  state  for  any  railway  company  to  charge  for  freight 
or  passengers  a  greater  amount  for  the  transportation  of  the  same  for  a  less 
distance  than  the  amount  charged  for  any  greater  distance  ":  Id.,  sec.  12. 

"  Every  railroad  operating  in  the  state  shall  furnish  reasonable  and  equal 
facilities  and  accommodations  to  all  persons  engaged  in  express  business  for 
transportation  of  themselves,  agents,  servants,  merchandise,  and  other  prop- 
erty; for  the  use  of  their  depots,  buildings,  and  grounds,  and  for  exchanges 
rt  points  of  junction  with  other  roads":  Rev.  Stats.  Me.  18S3,  c.  51,  sec. 
114. 

"The  rates  shall  be  the  same  for  all  persons  and  for  like  descriptions  of 
fi  eight  between  the  same  points.  All  persons  shall  have  reasonable  and 
eq  ual  terms,  facilities,  and  accommodations  for  the  transportation  of  them- 
selves, their  agents  and  servants,  and  of  any  merchandise  or  other  property, 
vpon  any  railroad  owned  or  operated  in  this  state":  Gen.  Laws  N.  H.  1878, 
c.  163,  sec.  2. 

"  If  any  common  carrier  subject  to  the  provisions  of  this  act  shall  directly 
or  indirectly,  by  any  special  rate,  rebate,  drawback,  or  other  device,  charge, 
demand,  collect,  or  receive  from  any  person  or  persons  a  greater  compensa- 
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tion  for  any  service  rendered  or  to  he  rendered  in  the  transportation  of  pas- 
sengers or  property,  subject  to  t!ie  provisions  of  this  act,  than  it  charges, 
demands,  collects,  or  receives  from  any  other  person  or  persons  for  doing 
him  or  them  a  like  and  contemporaneous  service  in  the  transportation  of  a 
like  kind  of  traffic  under  substantially  similar  circumstances  and  conditions, 
such  common  carrier  shall  he  deemed  guilty  of  unjust  discrimination,  which 
is  herchy  prohihited  and  declared  to  he  unlawful ":  Laws  Neh.  1887,  c.  60, 
sec.  2. 

"It  shall  he  unlawful  for  ar.y  railroad  corporation  operating  in  this  state 
to  charge  for  the  transportation  of  any  freight  of  any  description  over  its 
road  a  greater  amount  as  toll  or  compensation  than  shall,  at  the  same  time, 
he  charged  hy  it  for  the  transportation  of  an  equal  quantity  of  the  same 
class  of  freight  transported  in  the  same  direction  over  any  portion  of  same 
railroad  of  equal  distance":  Code  N.  C.  1883,  sec.  1966. 

"No  charge  for  the  carriage  of  goods,  merchandise,  or  property  to  or  from 
any  place  or  station  shall  he  deemed  reasouahle  within  the  meaning  of  this 
act  which  is  in  excess  of  the  usual  and  established  charge  made  hy  the  same 
corporation  or  combination  of  corporations  for  the  carriage  of  the  like  kind, 
class,  and  quantity  of  freight  for  any  greater  distance  over  their  line  or  lines 
in  the  same  direction":  16  Stats.  S.  C.  784. 

"Charges  for  transportation  on  each  class  or  kind  of  freight  shall  he  uni- 
form, and  no  unjust  discrimination  in  the  rates  or  charges  for  the  transporta- 
tion of  any  freight  shall  he  made  against  any  person  or  place  on  any  railroad 
in  this  state;  and  it  shall  he  prima  facie  evidence  of  an  unjust  discrimination 
for  any  railroad  company  to  demand  or  receive  from  one  person,  firm,  or 
company  a  greater  compensation  than  from  another  for  the  transportation 
in  this  state  of  any  freight  of  the  same  kind  or  class,  in  equal  or  greater 
quantities,  for  the  same  or  a  less  distance Whether  any  alleged  dis- 
crimination is  unjust  or  not  shall  he  a  question  of  fact":  Rev.  Stats.  Tex. 
1879,  art.  4257. 

Under  the  North  Carolina  act,  discrimination  in  freight  tariffs  hy  railroad 
companies  means  charging  shippers  of  freight  unequal  sums  for  carrying  the 
same  quantity  of  freight  equal  distances;  that  is,  more  in  proportion  for  a 
short  than  for  a  long  distance:  Nines  v.  Wilmington  etc.  ft.  ft.  Co.,  95  N.  C. 
434. 
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Landlord  Assuming  to  Ofkrate  Elevator  for  Benefit  of  his  Tenants 
is  Bound  to  Exercise  Due  Care  for  their  safety,  and  is  liahle  to  them 
for  the  negligence  of  his  employees  in  operating  the  elevator. 

Elevator  for  Carriage  of  Persons  is  not  Supposed  to  be  Place  of 
Danger,  to  he  approached  with  great  caution,  hut  may  he  assumed  to  he, 
when  the  door  is  thrown  open  hy  an  attendant,  a  place  that  may  he 
safely  entered  without  stopping  to  look,  listen,  or  make  a  special  exam- 
ination. 

Whether  Owner  of  Building  should  not  have  Exercised  Such  Supkr- 
vision  over  It  as  to  make  it  impossible  for  a  young  hoy,  who  was  not 
his  servant,  to  do  acts  from  which  the  tenants  of  the  building  might 
have  derived  the  impression  that  the  hoy  was  his  servant,  and  was  in 
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fact  an  attendant  at  the  elevator  therein,  is  properly  left  by  the  court  to 
the  jury  to  determine  as  a  question  of  fact. 
Exception  Which  does   not  Point  out  wherkin  Covkt  is  Conceived 
to  have  Erred  in  its  refusal  to  charge  as  requested,  and  thus  give  an 
opportunity  for  correction,  is  unavailing. 

Action  for  personal  injuries.     The  opinion  states  the  case. 
Norman  T.  M.  Melliss,  for  the  appellant. 
William  H.  Townley,  for  the  respondent. 

Follett,  C.  J.  In  1883,  the  defendant  owned  a  house  on 
West  Fifty-sixth  Street,  in  the  city  of  New  York,  known  as 
the  Winfield,  which  was  divided  into  apartments.  The 
plaintiff's  husband  had  a  written  lease  from  the  defendant  of 
an  apartment  on  the  fourth  floor,  in  which  the  plaintiff  and 
her  husband  dwelt.  The  usual  mode  of  going  to  and  from 
this  apartment  was  by  an  elevator  which  was  operated  by  the 
defendant  for  the  accommodation  of  the  occupants  of  the 
building.  The  elevator-shaft  extended  seven  feet  below 
the  ground-floor.  The  door  through  which  the  car  was  en- 
tered from  this  floor  was  so  constructed  and  fastened  that  it 
could  be  opened  by  persons  standing  in  the  hallway.  Between 
six  and  seven  o'clock  in  the  afternoon  of  May  7,  1883,  the 
plaintiff,  accompanied  by  a  lady,  entered  the  hallway  from  the 
street,  walked  towards  the  elevator,  and  as  she  approached  it, 
the  door  was  thrown  open,  she  passed  through,  and  the  car 
being  above,  she  fell  to  the  bottom  of  the  shaft,  sustaining  ex- 
ternal and  internal  injuries.  This  action  is  for  the  recovery  of 
the  damages  sustained,  and  it  is  alleged  in  the  complaint: 
1.  That  the  hallway  on  the  ground-floor  which  led  to  the  ele- 
vator was  not  lighted;  2.  That  the  door  through  which  the 
car  was  entered  from  the  hallway  was  fastened  so  it  could  be 
opened  from  the  hallway;  3.  That  defendant  employed  or 
permitted  a  boy  to  run  the  elevator  who  negligently  opened 
the  door  and  thereby  invited  the  plaintiff  to  pass  through 
when  the  car  was  in  the  upper  part  of  the  shaft. 

It  was  conceded  at  the  trial  that  at  the  time  of  the  accident 
there  was  no  artificial  light  in  the  hallway;  but  whether  it 
was  then  so  dark  that  a  light  was  required  was  a  disputed 
fact.  It  was  also  conceded  that  the  door  through  which  the 
car  was  entered  from  the  hallway  could  be  opened  from  the 
hallway,  and  that  upon  the  occasion  in  question  it  was  so 
opened  by  a  boy  by  the  name  of  Reilly,  a  younger  brother  of 
the  person  employed  by  the  defendant  to  run  the  elevator. 
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Witnesses  called  by  the  plaintifiF  testified  that  young  Reilly 
had  run  the  elevator  on  many  occasions  before  the  accident; 
while  the  witnesses  called  by  the  defendant  testified  that  he 
had  never  run  it.  The  defendant  insisted  that  the  plaintiff 
contributed  to  the  accident  by  failing  to  observe  that  the  car 
was  not  in  place;  urging  that  if  she  had  looked  attentively  she 
could  have  seen  that  it  was  absent,  or  if  she  had  listened,  that 
6he  could  have  heard  it  descending  from  above. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  to 
dismiss  the  complaint,  upon  the  ground  that  no  negligence  had 
been  shown  that  was  attributable  to  the  defendant,  or  to  any 
of  his  employees;  and  when  both  parties  rested,  the  defendant 
asked  the  court  to  direct  a  verdict  in  his  favor  upon  the  ground 
above  stated,  and  upon  the  further  grounds  that  young  Reilly 
was  not  defendant's  employee,  and  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  not  looking  before  she. 
walked  through  the  door.  Both  motions  were  denied,  and  the 
defendant  excepted.  In  this  there  was  no  error.  The  defend- 
ant assumed  to  operate  the  elevator  for  the  benefit  of  his 
tenants,  and  he  was  required  to  exercise  due  care  for  their 
safety,  and  was  liable  to  his  tenant  for  the  negligence  of  his 
employees  in  operating  the  elevator.  The  evidence  was  suffi- 
cient to  sustain  a  finding  that  young  Reilly  had  run  the 
elevator  on  so  many  occasions  that  the  plaintiff  was  justified 
in  assuming  that  he  was  employed  by  the  defendant  in  that 
service;  and  also  to  sustain  a  finding  that  this  practice  of 
young  Reilly  was  known,  or  should  have  been  known,  to  the 
defendant's  son,  who  had  the  general  supervision  of  the  build- 
ing, and  to  the  engineer  employed  in  and  who  superintended 
the  building  and  the  running  of  the  elevators,  with  power  to 
employ  attendants.  For  their  neglect  the  defendant  is  liable. 
And  so,  also,  was  the  evidence  sufficient  to  justify  the  jury  in 
inferring  that  the  hallway  and  elevator  should  have  been 
lighted.  The  door  to  the  car  of  the  elevator  being  thrown 
open  by  a  boy  who  had  been  accustomed  to  throw  it  open,  it 
was  not,  as  a  matter  of  law,  contributory  negligence  in  the 
plaintiff  to  pass  through  the  door  without  stopping  to  look  and 
listen.  An  elevator  for  the  carriage  of  persons  is  not,  like  a 
railroad  crossing  at  a  highway,  supposed  to  be  a  place  of  dan- 
ger, to  be  approached  with  great  caution;  but  on  the  contrary, 
it  may  be  assumed,  when  the  door  is  thrown  open  by  an  at- 
tendant, to  be  a  place  which  may  be  safely  entered  without 
stopping  to  look,  listen,  or  make  a  special  examination. 
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The  court  instructed  the  jury  that  there  was  no  evidence 
that  young  Reilly  was  employed  by  the  defendant,  and  then 
said:  "  But  though  he  was  not  such  a  servant,  it  may  be  a 
question  for  you  whether  the  defendant  should  not  have  exer- 
cised such  supervision  over  the  building  as  to  make  it  impos- 
sible for  that  brother  to  do  acts  from  which  the  tenants  might 
have  derived  the  impression  that  he  was  such  a  servant."  To 
this  the  defendant  excepted.  The  court  did  not  go  beyond  the 
law  in  directing  the  jury  to  determine,  as  a  question  of  fact, 
whether  the  defendant  should  not  have  exercised  sufficient 
supervision  over  his  building  to  have  prevented  this  young  and 
unauthorized  boy  from  acting  as,  and  creating  the  impression 
that  he  in  fact  was,  an  attendant  at  the  elevator. 

The  case  shows  that  the  defendant  requested  the  court  to 
charge  six  propositions,  which  are  set  forth,  but  it  does  not 
show  what  answer  the  court  made  or  how  it  disposed  of  them. 
But  two  exceptions  were  taken  to  the  charge,  one  to  the  in- 
struction as  to  the  supervision  of  the  building,  which  has  been 
discussed,  and  the  following:  "Defendant's  counsel  also  ex- 
cepts severally  to  each  and  every  refusal  of  the  court  to  charge 
each  and  every  proposition  requested  by  defendant's  counsel." 
It  is  urged  that  the  refusal  to  charge  the  first  and  second  of 
the  six  propositions  was  error.  It  is  sufficient  to  say  that  the 
case  does  not  show  that  the  court  refused  to  charge  any  one  of 
the  requests.  The  exception  above  quoted  did  not  point  out 
wherein  defendant's  counsel  conceived  the  court  to  have  erred, 
and  thus  given  an  opportunity  for  correction,  for  which  rea- 
son it  is  unavailing:  Walsh  v.  Kelly,  40  N.  Y.  556;  Requa  v. 
City  of  Rochester,  45  Id.  129;  6  Am.  Rep.  52;  Harwood  v. 
Keech,  4  Hun,  389;  6  Thomp.  &  C.  665;  Beaver  v.  Taylor,  93 
U.  S.  46. 

No  exceptions  were  taken  to  the  rulings  admitting  or  ex- 
cluding evidence,  and  the  record  disclosing  no  error,  the  judg- 
ment should  be  affirmed,  with  costs. 


Negligence  is  Ordinarily  a  Question  of  Fact  for  the  Jury:  Con. 
nolly  v.  Knickerbocker  Ice  Co.,  114  N.  Y.  104;  ante,  p.  617,  and  note,  with  the 
cases  therein  cited. 

Landlord  and  Tenant.  — A  landlord  is  answerable  where  an  opening  in 
a  sidewalk  is  left  unguarded  by  a  janitor  in  his  employ  who  has  general 
charge  of  the  premises  and  of  such  opening,  though  the  building  was  rented 
to  tenants  in  flats,  and  the  same  janitor  was  employed  by  the  tenants  to  de- 
liver coal  to  their  rooms:  Jennings  v.  Van  Scliaick,  108  N.  Y.  530;  2  Am.  St. 
Rep.  459. 
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Appeal.  —  Error  mast  always  be  affirmatively  shown:  Mills  Co.  etc.  Bank 
▼.  Perry,  72  Iowa,  15;  2  Am.  St.  Rep.  228,  and  note  230;  Atpimoallv.  Sabin, 
22  Neb.  73;  3  Am.  St.  Rep.  258;  Bockenstedt  v.  Perkins,  73  Iowa,  23;  5  Am. 
St.  Rep.  652;  Dowagiac  Mfg.  Co.  v.  Gibson,  73  Iowa,  525;  5  Am.  8t.  Rep.  697, 
and  note  699. 


Perkins  v.  Stimmel. 

[114  Nkw  York,  S59.J 
Objection  to  Leoal  Capacitv  of  General  Guardian  of  Infant  to  Sub 

in  his  own  name,  as  such  guardian,  for  an  injury  to  his  ward's  estate,  is 
waived,  if  not  taken  by  demurrer  or  answer. 
Action  at  Law  against  Sureties  on  Bond  of  General  Guardian  can- 
not be  maintained  until  proceedings  for  an  accounting  have  been  had 
against  such  guardian,  and  his  default  has  been  established  therein;  and 
this  rule  applies  although  the  guardian  has  died,  since  his  personal  rep- 
resentatives may  be  required  to  account,  and  before  the  sureties  can  be 
sued,  proceedings  in  the  surrogate's  court  must  at  least  establish  the  fact 
that  none  of  the  infant's  property  has  come  into  the  administrator's  pos- 
session. In  the  absence  of  a  decree  to  that  effect,  the  presumption  is 
that  the  administrator  has  possession  of  the  infant's  estate,  and  until  it 
is  otherwise  established,  a  devastavit  will  not  be  presumed. 

Action  on  a  guardian's  bond.     The  opinion  states  the  case. 
Edward  P.  Wilder,  for  the  appellant. 
George  Putnam  Smith,  for  the  respondent. 

Potter,  J.  The  action  was  brought  by  the  general  guardian 
of  an  infant  to  recover  from  the  sureties  on  a  bond  of  a  former 
guardian,  now  deceased,  the  amount  of  her  estate  which  had 
been,  as  alleged,  wholly  converted  to  his  own  use  by  such  for- 
mer guardian. 

The  bond  on  which  this  action  is  predicated  was  given  on 
or  about  the  10th  of  April,  1882.  The  plaintiff,  at  the  time  of 
the  giving  of  such  bond  by  the  defendants,  was  an  infant,  and 
was,  at  the  time  of  the  commencement  of  this  action,  an  infant 
under  the  age  of  twenty-one  years,  and  this  action  is  brought 
in  the  name  of  Edward  C.  Perkins,  as  the  general  guardian 
of  one  Emily  L.  Middleton,  the  ward  of  the  former  general 
guardian. 

The  complaint,  in  substance,  alleges  that  one  Wiley,  who 
was  appointed  by  the  surrogate-general  guardian  of  said  Emily 
L.  Middleton,  gave  a  bond  in  the  usual  form.  The  condition 
of  such  bond  was,  that  the  said  James  Wiley  should  faithfully 
discharge  the  trust  reposed  in  him,  and  obey  all  lawful  direc- 
tions of  said  surrogate  touching  his  trust  as  general  guardian 
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of  the  infant,  Emily  L.  Middleton,  and  in  all  respects  render  a 
just  and  true  account  of  all  moneys  and  other  property  re- 
ceived by  him,  as  guardian,  whenever  he  should  be  required 
to  do  so  by  a  court  of  competent  jurisdiction. 

The  proof  shows,  and  the  complaint  alleges,  that  after  such 
appointment  of  said  guardian,  and  his  qualification  as  such, 
there  came  into  his  hands,  as  assets  or  property  of  the  infant, 
the  amount  of  some  sixteen  thousand  dollars,  consisting  of 
cash,  stocks  in  corporations,  United  States  bonds,  etc.  The 
allegation  of  the  complaint  is,  that  said  Wiley  misappropriated 
and  converted  to  his  own  use  such  assets. 

Passing  by,  for  the  present,  the  proof  and  objections  and 
exceptions  to  the  taking  of  the  proof,  the  first  question  that 
arises  is  upon  the  capacity  of  the  plaintiff,  as  general  guardian 
of  the  estate  of  Emily  L.  Middleton,  to  maintain  this  action 
in  his  own  name.  It  should  be  stated,  in  addition  to  the  facts 
above,  that  after  the  appointment  and  qualification  of  said 
Wiley  as  guardian,  and  the  giving  of  the  bond  on  which  the 
action  is  brought  by  the  defendants  Stimmel  and  McCreery,  as 
his  sureties  therein,  said  Wiley,  after  making  two  inventories 
and  filing  them  with  the  surrogate,  died;  that  there  has  been 
no  letters  of  administration  taken  out  by  any  of  his  family, 
but  letters  of  administration  were  taken  out  by  the  public  ad- 
ministrator of  the  city  of  New  York. 

After  the  making  said  inventories  and  Wiley's  death,  the 
present  plaintiff  was  duly  appointed  the  general  guardian  of 
the  estate  of  said  Emily  L.  Middleton,  in  the  place  of  the 
former  guardian,  deceased.  There  are  two  questions  arising 
in  this  case,  and  they  are  distinctly  raised,  —  first  at  the  close 
of  the  trial,  and  have  been  insisted  upon  through  the  appeal 
to  the  general  term,  and  are  still  insisted  upon  on  this  appeal. 
As  before  indicated,  the  first  of  these  questions  is  the  right 
of  Edward  C.  Perkins,  plaintiff  in  this  action,  to  maintain  the 
same  in  his  own  name  as  general  guardian  against  the  sure- 
ties of  the  former  guardian.  The  question  has  arisen  from 
time  to  time  in  the  supreme  court  and  in  other  courts  of  record 
in  this  state,  and  has  been  variously  decided,  —  some  of  them 
holding  that  this  action  may  be  properly  maintained  in  the 
name  of  the  general  guardian,  others  holding  that  the  action 
should  have  been  brought  in  the  name  of  the  infant,  Emily  L. 
Middleton,  by  a  guardian  ad  litem,  duly  appointed. 

In  Thomas  v.  Bennett,  56  Barb.  107,  it  was  held  that  a  gen- 
eral  guardian   appointed   by  the   surrogate  can   maintain   an 
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action  in  his  own  name,  as  such  guardian,  to  recover  a  debt 
due  to  his  ward.  Judge  Foster,  writing  the  opinion  of  the 
general  term,  reviews  a  great  number  of  cases  in  the  supreme 
court  and  in  the  old  courts  of  chancery,  and  reaches  the 
conclusion  stated  as  above.  He  seems  to  have  reached  that 
conclusion  through  analogy  to  similar  cases  brought  by  a 
committee  of  an  habitual  drunkard  or  lunatic,  based  upon 
the  principle  that  such  guardian  as  well  as  such  committed 
is  a  trustee  of  an  express  trust,  and  has  absolute  dominion 
over  the  personal  property  of  the  ward,  with  power  to  sell  and 
confer  good  title  upon  the  purchaser,  to  settle  any  debts  and 
claims  belonging  to  his  ward,  and  to  collect  the  distributive 
share  of  the  ward  in  the  estate  of  deceased  persons.  It  was 
held  in  the  same  manner  in  Hauenstien  v.  Kull,  59  How.  Pr. 
24.  That  case  was  followed  and  the  same  conclusion  reached 
in  the  case  of  Coakley  v.  Mahar,  36  Hun,  157,  Judge  Follett 
writing  the  opinion  of  the  court,  which  was  concurred  in  by 
judges  Hardin  and  Boardman.  The  question  was  first  prac- 
tically raised  in  this  court  in  the  case  of  Segelken  v.  Meyer,  94 
N.  Y.  473.  In  that  case,  the  action  was  brought  by  an  infant 
by  his  guardian  ad  litem,  and  the  action  was  to  recover  the 
property  belonging  to  the  infant.  The  infant,  at  the  same 
time,  had  a  general  guardian;  and  the  question  presented 
was,  whether  the  action  should  not  have  been  brought  in  the 
name  of  the  general  guardian,  or  in  the  name  of  the  infant  by 
his  guardian  ad  litem.  The  court,  in  the  opinion  in  that  case, 
reviews  numerous  cases  upon  this  subject,  and  especially  the 
case  above  cited  (Thomas  v.  Bennett),  and  comes  to  the  con- 
clusion that  an  action  to  recover  money  or  personal  property 
belonging  to  an  infant  is  properly  brought  in  his  own  name 
by  his  guardian  ad  litem.  The  general  term,  in  the  opinion 
given  in  this  case,  after  discussing  it  at  some  length,  use  this 
language:  ''That  probably  it  would  have  been  better  practice 
to  have  brought  the  action  in  the  name  of  the  infant  by  her 
guardian  ad  litem,  but  there  are  authorities  which  allow  the 
suit  in  its  present  form";  "the  question  has  no  substantial 
merits";  "the  cause  of  action  is  precisely  the  same  in  either 
case,  and  the  obligation  and  results  are  the  same  if  a  recovery 
be  had";  "the  guardian,  in  fact,  recovers  as  such  in  either 
action,  and  takes  the  property  as  guardian,  and  is  bound  to 
account  to  the  infant  for  the  judgment  and  its  proceeds." 

In  reviewing  these  various  cases  upon  this  question,  I  have 
been  impressed  with   what  I  think  is  a  plain    theory  of  the 
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code,  and  of  the  practice  upon  this  subject,  viz.,  that  all  ac- 
tions brought  by  an  infant  should  be  brought  in  the  name  of 
the  infant  by  a  guardian  ad  litem.  Such  has  been  the  char- 
acter of  the  changes  which  have  been  made  in  respect  to  ac- 
tions brought  by  infants,  and  that  is  indicated  by  the  changes 
in  relation  to  real  estate,  which  formerly  were  brought  by  a 
guardian  in  socage,  and  which  is  now  required  to  be  brought 
in  the  name  of  the  infant  by  a  guardian  ad  litem,  in  accord- 
ance with  recent  amendments  to  section  1686  of  the  code,  hav- 
ing relation  to  actions  in  respect  to  the  realty  of  infants. 

If  this  was  the  only  question  in  the  case,  and  I  had  not 
come  to  the  conclusion  that  there  must  be  a  new  trial  or  the 
judgment  must  be  reversed  on  another  ground,  I  should  be 
disposed  to  hold  that  this  action  was  properly  brought  in  the 
name  of  the  general  guardian,  in  accordance  with  various 
decisions  which  have  been  made  from  time  to  time  on  that 
subject.  But  having  reached  the  conclusion  that  this  judg- 
ment must  be  reversed,  and  inasmuch  as  it  is  the  plain  theory 
of  the  code,  and  the  practice  now,  that  all  actions  brought  by 
infants  should  be  brought  in  their  name  by  a  guardian  ad 
litem,  I  am  inclined  to  hold  that  the  action  should  have  been 
brought  in  the  name  of  the  infant  by  her  guardian  ad  litem, 
and  such  is  and  will  be  the  better  practice,  I  think.  But 
while  I  have  reached  that  conclusion,  as  a  general  rule  of  prac- 
tice, it  cannot  avail  the  defendant  in  this  case,  as  the  objection 
was  not  raised  by  demurrer  or  answer,  as  shown  by  the  opin- 
ion of  my  brother  Brown  in  this  case. 

I  have  not,  in  the  consideration  of  this  question,  overlooked 
a  section  of  the  code  which  is  cited  upon  the  brief  of  counsel, 
and  that  is  section  2608,  but  that  section  is  especially  de- 
signed for  the  remedy  to  be  pursued  in  case  where  letters 
granted  by  a  surrogate  appointing  one  person  general  guardian 
have  been  revoked  and  a  subsequent  guardian  appointed  in 
his  place.  I  do  not  think  a  fair  construction  of  that  section 
interferes  with  the  general  proposition  that  an  action  should 
be  brought  in  the  name  of  the  infant  by  a  guardian  ad  litem. 

The  grave  question  in  this  case  is,  whether  an  accounting  is 
necessary  before  an  action  at  law  can  be  maintained  upon  the 
bond  given  by  the  sureties  on  the  occasion  of  their  principal 
being  appointed  general  guardian.  That  question  has  been 
left  in  a  good  deal  of  doubt  for  some  time,  and  until  a  recent 
decision  in  the  court  of  appeals:  Hood  v.  Hood,  85  N.  Y.  561; 
73  Id.  574. 
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This  bond  is  substantially  as  was  required  under  the  Re- 
vised Statutes  by  the  act  of  1837  in  regard  to  administrators 
and  guardians,  which  statutes  have  been  substantially  re- 
enacted  in  and  from  various  sections  of  the  code.  The  con- 
ditions of  a  bond  given  by  an  administrator  and  the  conditions 
of  a  bond  given  by  a  general  guardian  are  the  same  in  terms 
so  far  as  the  condition  or  liability  of  the  sureties  is  concerned. 
They  differ  in  this,  that  while  the  condition  is  the  same,  one 
runs  in  terms  to  the  people,  and  the  other  runs  to  the  ward  by 
name,  notwithstanding  the  obligations  that  are  assumed  by 
the  sureties  for  the  appointment  of  an  administrator  and  gen- 
eral guardian  are  the  same.  It  has  been  held  for  a  long  time 
that  sureties  upon  a  bond  given  for  the  faithful  performance 
of  an  administrator  could  not  be  sued  at  law  on  the  bond,  and 
could  not  be  sued  until  there  had  been  an  accounting  before 
a  surrogate,  or  formerly,  in  chancery,  a  decree  or  order  made 
establishing  the  default  and  extent  of  the  deficiency.  There 
are  cases  to  the  same  effect  in  regard  to  the  bond  of  a  general 
guardian,  that  before  an  action  can  be  brought  upon  his  bond 
at  law,  there  should  be  the  same  kind  of  an  accounting,  de- 
cree, or  order  determining  the  same  essential  facts  as  in  the 
case  of  an  administrator.  The  question  remained  in  doubt  in 
respect  to  an  action  upon  an  administrator's  bond  until  the  de- 
cision in  the  case  of  Hood  v.  Hood,  85  N.  Y.  561,  above  referred 
to.  In  the  action  of  Hood  v.  Hood,  the  plaintiff  sought  to  com- 
pel an  accounting  by  an  executor  who  had  been  required  to 
give  security,  and  that  security  was  in  the  form  of  an  ordinary 
bond  given  by  an  administrator  to  determine  the  amount  of 
funds  that  had  been  misapplied  and  converted  to  the  execu- 
tor's use,  and  at  the  same  time  and  in  the  same  action,  to 
compel  his  sureties  to  pay  the  sum  which  might  be  found 
owing  from  him,  and  which  could  not  be  collected  from  him. 
This  case  reviews  a  great  number  of  cases  arising  under  the 
obligations  of  an  administrator  and  his  sureties  to  the  estate 
he  represents;  and  inasmuch  as  the  bond  of  the  executor  is 
required  by  statute,  ami  as  executed  in  that  case,  it  was  held 
the  same  rules  apply  to  bonds  of  an  executor  as  to  bonds  of 
an  administrator.  If  the  same  rules  apply  to  executors  or  ad- 
ministrators, whose  bonds  are  the  same,  and  the  same  as  a 
guardian's  bond,  why  do  they  not  apply  to  the  general  guar- 
dian's bond?  The  result  of  the  authorities  is,  that  no  action 
at  law  can  be  maintained  against  the  sureties  of  an  executor  or 
administrator  except  in  case  of  disobedience  of  some  order  of 
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the  surrogate,  and  after  he  should  have  authorized  the  prose- 
cution of  the  bond.  Now,  inasmuch  as  the  condition  and 
purposes  of  a  general  guardian's  bond  are  the  same  as  an  ad- 
ministrator's bond,  we  should  expect  the  same  conditions 
which  have  been  decided  to  be  necessary  before  an  action  can 
be  brought  upon  an  administrator's  bond,  are  also  necessary 
to  be  observed  before  bringing  an  action  upon  a  general  guar- 
dian's bond. 

The  court  of  appeals  have  reiterated  that  doctrine  in  regard 
to  administrators'  bonds,  in  the  case  of  Haight  v.  Brisbin,  100 
N.  Y.  219.  We  find  in  other  courts  that  there  are  several 
cases,  and  more  especially  the  case  of  Bieder  v.  Steinhauer,  15 
Abb.  N.  C.  428,  where  it  was  distinctly  held  by  Judge  Rum- 
sey  that  an  action  cannot  be  brought  upon  a  bond  given  on 
the  appointment  of  a  general  guardian  for  an  infant  until 
there  had  been  an  accounting  and  a  decree  in  the  same  man- 
ner and  of  the  same  character  as  we  have  before  seen  is  re- 
quired prior  to  suing  sureties  upon  an  administrator's  bond. 
While  this  is  a  general  rule,  I  am  satisfied  in  respect  to  the 
sureties  upon  an  administrator's  bond,  and  upon  the  bond 
given  by  sureties  upon  the  appointment  of  a  general  guardian, 
there  have  been  intimations  that  in  some  cases  that  there 
may  be  exceptions  to  the  rule,  yet  I  find  no  case  where  extraor- 
dinary circumstances  have  taken  the  case  out  of  the  general 
rule,  nor  what  extraordinary  circumstances  would  suffice  to 
take  a  case  out  of  the  rule.  In  the  case  under  consideration, 
there  is  no  allegation  of  extraordinary  circumstances  or  pecu- 
liarities; but  the  action  is  brought  against  the  sureties  upon 
the  bond,  and  the  other  allegation  that  the  bond  has  been 
broken  and  forfeited  by  reason  of  waste  or  devastation  of  the 
estate  committed  by  the  general  guardian. 

I  am  therefore  forced  to  the  conclusion  that  this  judgment 
cannot  be  sustained.  However  apparent  it  is  that  a  great 
wrong,  60  far  as  the  evidence  discloses,  has  been  done  to  the 
plaintiff's  ward,  her  remedy  is  not  gone;  but  it  may  subject 
her  to  the  costs  of  this  action  in  order  to  obtain  her  rights  in 
another  action  more  properly  brought. 

My  conclusion,  therefore,  is,  that  this  judgment  must  be  re- 
versed, and  a  new  trial  granted. 

Brown,  J.  The  appellant  makes  two  points  against  the 
judgment  recovered  in  this  action:  1.  That  the  plaintiff  can- 
not maintain  the  action,  but  that  it  should  have  been  brought 


June,  1889.]  Perkins  v.  Stimmel.  665 

in  the  name  of  the  infant;  2.  That  an  action  at  law  cannot  be 
maintained  against  the  sureties  upon  the  bond  of  a  general 
guardian  until  proceedings  for  an  accounting  have  been  had 
against  the  guardian.  The  first  point  must  be  deemed  to 
have  been  waived,  it  not  having  been  taken  by  demurrer  or 
answer:  Code,  sec.  499. 

The  appellant  argues  that  the  objection  is  one  going  to  the 
cause  of  action,  and  cites  numerous  authorities  in  support  of 
his  position.  None  of  them  sustain  him.  All  of  them  except 
one  arose  upon  a  demurrer  to  the  complaint.  The  only  one 
in  which  the  question  was  raised  upon  the  trial  was  Bank 
of  Havanna  v.  Wickham,  16  How.  Pr.  97.  In  that  case,  the 
general  term  held  that  the  capacity  of  the  plaintiff  to  sue  was 
independent  of  the  cause  of  action,  and  that  the  objection  that 
the  action  could  not  be  maintained  in  the  name  of  the  Bank 
of  Havanna,  not  having  been  taken  by  demurrer  or  answer, 
was  waived. 

This  case,  sub  nom.  Bank  of  Havanna  v.  Magee,  was  reversed 
by  the  court  of  appeals,  —  20  N.  Y.  355,  —  but  upon  another 
ground,  the  court  saying:  "The  objection  is  not  that  the  plain- 
tiff has  not  capacity  to  sue,  but  that  no  person,  natural  or 
artificial,  is  named  as  plaintiff.  Certain  persons,  as  infants, 
idiots,  lunatics,  etc.,  cannot  sue,  except  by  guardians,  next 
friends,  committee,  etc.  This,  I  think,  is  what  the  provision 
[of  the  code]  refers  to." 

Numerous  cases  can  be  cited  holding  directly  to  the  con- 
trary of  the  appellant's  contention.  In  Phoznix  Bank  v.  Don- 
nell,  40  N.  Y.  414,  it  is  said  that  the  objection  that  the  facts 
stated  in  the  complaint  do  not  constitute  a  cause  of  action  has 
no  application  to  the  question  as  to  the  capacity  of  the  plain- 
tiff to  sue. 

In  Palmer  v.  Davis,  28  N.  Y.  242,  it  was  held  that,  previous 
to  the  amendment  of  section  114  of  the  code  in  1857,  an 
objection  that  a  wife  has  no  capacity  to  sue  except  by  a  next 
friend,  if  not  taken  by  demurrer,  was  waived.  In  Fulton  Fire 
Ins.  Co.  v.  Baldwin,  37  Id.  648,  it  was  held  that  an  objec- 
tion that  the  complaint  does  not  show  the  plaintiff's  capacity 
to  sue  cannot  be  raised  by  a  demurrer  taken  on  the  ground 
that  the  complaint  does  not  state  facts  constituting  a  cause  of 
action:  See  also  Town  nf  Pierrepont  v.  Lovclass,  4  Hun,  696; 
Barclay  v.  Quicksilver  Min.  Co.,  6  Lans.  25;  Mosselman  v. 
Caen,  21  How.  Pr.  248,  opinion  by  Gierke,  J.  Section  458  of 
the  code  distinctly  specifies  as  one  of  the  grounds  of  demurrer 
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that  the  plaintiff  has  not  legal  capacity  to  sue,  and  this  would 
be  wholly  unnecessary  if  the  question  could  be  raised  under 
the  objection  that  sufficient  facts  were  not  stated  in  the  com- 
plaint to  constitute  a  cause  of  action.  The  precise  objection 
now  made  appeared  on  the  face  of  the  complaint.  The  care 
and  management  of  infant  estates  are  subjects  of  statutory 
regulations,  as  are  also  the  manner  and  form  in  which  actions 
by  and  against  infants  must  be  prosecuted. 

The  question  in  this  case  was,  Can  a  general  guardian  sue 
in  behalf  of  his  ward  for  injury  to  his  ward's  estate?  That  is, 
has  he  the  power  and  authority  in  law,  or,  in  the  language  of 
the  code,  "the  legal  capacity,"  to  maintain  such  an  action? 
This  was  a  pure  question  of  law,  and  could  have  been  raised 
by  demurrer.  Whether  the  guardian's  bond  was  made  to  the 
people  or  to  the  infant  was  of  no  consequence,  nor  am  I  ableio 
perceive  that  the  plaintiff  could  have  acquired  any  rights 
under  section  747  or  814  of  the  code  which  would  have  enabled 
him  to  maintain  the  suit,  and  the  allegation  of  the  complaint 
showed  that  no  right  to  maintain  the  suit  was  claimed  under 
section  2608. 

I  think,  therefore,  that  the  objection  that  the  plaintiff  could 
not  maintain  the  suit  was  waived.  The  judgment  must,  how- 
ever, be  reversed  upon  the  second  ground  stated.  This  ques- 
tion was  very  fully  examined  in  the  case  of  Hood  v.  Hood,  85 
N.  Y.  561,  in  which  it  was  sought  to  charge  the  sureties  for 
their  principal's  default  on  a  bond  given  by  a  non-resident 
executor.  It  was  there  decided,  after  a  full  review  of  all  the 
authorities,  that  the  default  of  an  executor  or  administrator 
must  be  established  in  a  proper  proceeding  against  him  before 
the  sureties  can  be  prosecuted  upon  the  bond.  To  the  same 
effect  is  Haight  v.  Brisbin,  100  Id.  219.  The  respondent  has 
endeavored  to  distinguish  the  cases  cited  from  the  one  under 
consideration,  but  I  think  the  reason  of  the  rule  applies  with 
equal  force  to  actions  upon  guardian's  bonds.  It  was  so  decided 
in  Salisbury  v.  Van  Hoesen,  3  Hill,  77,  and  in  Stillwell  v.  Mills, 
19  Johns.  303,  and  both  of  these  cases  were  cited  with  approval 
in  Hoodv.  Hood,  supra,  The  fact  of  the  death  of  the  former 
guardian  cannot  take  the  case  out  of  the  rule,  as  his  personal 
representatives  may  be  required  to  account:  Code.  sec.  2606. 
The  learned  counsel  for  the  respondent  has  cited  cases  holding 
that  the  administrator  of  the  deceased  guardian  can  only  be 
compelled  to  account  if  he  has  property  of  the  ward  in  his 
hands:  Maze  v.  Brown,  2  Demarest,  217;  Srhofield  v.  Adriance, 
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2  Id.  486.  These  decisions  were  made  before  the  amendment 
to  section  2606,  in  1884:  Ch.  399.  Subsequent  to  that  amend- 
ment, the  learned  surrogate  of  New  York  County  entertained 
an  application  to  compel  an  executor  of  a  deceased  executor 
to  account,  and  his  decree  was  sustained  by  the  general  term: 
In  re  Fithian,  44  Hun,  457.  In  that  case  it  was  held  that  the 
purpose  of  the  amendment  was  to  develop  all  thut  the  executor 
knew  or  could  learn  about  the  trust  estate  and  in  reference  to 
it.  We  concur  in  this  opinion.  Undoubtedly  no  decree  could 
be  made  against  the  administrator  if  the  petition  to  the  surro- 
gate failed  to  allege  or  the  proof  failed  to  show  property  of  the 
infant  in  the  administrator's  possession.  But  before  the  sure- 
ties on  the  bond  can  be  sued,  proceedings  in  the  surrogate's 
court  must,  at  least,  establish  the  fact  that  none  of  the  infant's 
property  has  come  into  the  administrator's  possession.  In  the 
absence  of  a  decree  to  that  effect,  the  presumption  would  be 
that  the  administrator  has  possession  of  the  infant's  estate, 
and  until  it  is  otherwise  established,  a  devastavit  will  not  be 
presumed. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Guardian  and  Ward.  — The  liability  of  a  surety  on  a  guardian's  bond  is 
fixed  by  proof  that  the  guardiaii  never  paid  over  to  his  ward  the  sum  which 
the  court  ordered  him  to  pay  over,  and  that  there  has  never  been  any  settle- 
ment between  the  guardian  and  ward:  Gillet  v.  Wiley,  12G  111.  310;  9  Am. 
St.  Rep.  5S7.  But  an  action  will  not  lie  against  a  guardian's  sureties  till 
there  has  been  a  settlement  of  the  guardian's  account  with  the  court,  and  a 
failure  to  pay  as  ordered  by  the  court:  Gillespie  v.  See,  72  Iowa,  345. 
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ril4  Nsw  York,  371.  | 
Action   to    Adjust    Differences    of   Parties  Who    have    Engaged    in 

Unlawful  Plot  to  advance  the  price  of  an  article  of  food  will  not  be 

entertained  by  the  courts. 
Persons    Knowingly    Promoting  and   Participating    in    Carrying  out 

Criminal  Scheme  are  All  Principals,  and  the  fact  that  one  of  then, 

acts,  in  some  respects,  in  subordination  to  the  others,  and  is  to  profi: 

less  than  the  others,  or  not  at  all,  by  the  consummation  of  the  scheme. 

does  not  render  him  less  a  principal. 
Law-breakers  are  not  Entitled  to  Aid  of  Courts  to  adjust  differen ■•■■ 

arising  out  of  and  requiring  an  investigation  of  their  illegal  transact' 
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Action  for  an  accounting.  Between  August  13,  1879,  and 
February  9,  1880,  the  defendants,  Elmore  A.  Kent  and  Abram 
Poole,  were  partners  under  the  firm  name  of  E.  A.  Kent  & 
Co.,  buying  and  selling  produce  on  commission  at  New  York 
and  Chicago.  During  the  same  period,  Henry  C.  Butcher, 
Howard  Butcher,  and  Henry  P.  Darlington  were  partners  un- 
der the  name  of  Washington  Butcher's  Sons,  carrying  on  the 
same  business  at  Philadelphia  and  Chicago.  Between  the 
same  dates,  Darius  Miller  and  Nathan  G.  Miller  were  part- 
ners under  the  name  of  D.  &  N.  G.  Miller,  engaged  in  the 
same  business  at  New  York  and  New  Britain.  And  between 
the  same  dates  James  R.  Keene  was  engaged  in  business  in 
New  York.  The  above-named  firms  and  Keene  executed  and 
delivered  to  E.  A.  Kent  &  Co.  this  contract,  on  the  day  of  its 
date:  — 

"The  undersigned,  each  for  himself,  and  not  for  the  others, 
hereb}'  agree  to  form  a  pool  or  combination  for  the  purpose  of 
buying  and  selling  one  hundred  and  twenty  thousand  tierces 
of  lard,  and  to  receive  and  pay  for  the  amounts  set  opposite 
their  respective  names,  to  wit,  James  R.  Keene,  fort}'  thousand 
tierces;  Washington  Butcher's  Sons,  forty  thousand  tierces; 
D.  &  N.  G.  Miller,  twenty  thousand  tierces;  E.  A.  Kent  &  Co., 
twenty  thousand  tierces;  and  the  said  parties,  each  for  him- 
self, authorizes  and  empowers  E.  A.  Kent  &  Co.,  in  consulta- 
tion and  with  the  approval  of  James  R.  Keene,  N.  G.  Miller, 
and  Henry  C.  Butcher  (parties  hereto)  to  purchase  and  sell 
at  their  discretion,  or  that  of  a  majority  of  them,  the  aforesaid 
quantity  (one  hundred  and  twenty  thousand  tierces),  each 
agreeing  to  be  responsible  for  the  amount  set  opposite  their 
respective  names,  and  no  more;  any  profit  or  loss  arising  from 
said  purchases  and  sales  to  be  divided  pro  rata  among  the 
subscribers  hereto;  and  the  said  parties  hereby  agree  to  fur- 
nish, on  demand,  to  E.  A.  Kent  &  Co.,  a  margin  of  not  less 
than  one  dollar  per  tierce  for  each  and  every  tierce  purchased, 
and  further  additional  margins,  if  required,  by  any  decline  in 
the  market  value  thereof.  And  whereas  James  R.  Keene  is 
the  present  owner  of  fifty  thousand  tierces  of  lard,  Washing- 
ton Butcher's  Sons  of  forty  thousand  tierces,  and  D.  &  N.  G. 
Miller  of  sixteen  thousand  tierces,  now,  for  and  in  considera- 
tion of  the  sum  of  one  dollar  to  each  of  the  aforesaid  parties 
paid  by  E.  A.  Kent  &  Co.,  and  for  other  valuable  considera- 
tions, receipt  of  which  is  hereby  acknowledged,  the  aforesaid 
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James  R.  Keene,  W.  Butcher's  Sons,  and  D.  <fe  N.  G.  Miller 
agree  and  bind  themselves  to  hold,  tie  up,  and  effectually 
withdraw  from  market,  so  that  the  same  cannot  be  sold  dur- 
ing the  continuance  of  this  agreement  without  the  written 
consent  of  all  the  parties  hereto  the  aforementioned  number 
of  tierces  of  land,  to  wit,  James  R.  Keene,  fifty  thousand;  W. 
Butcher's  Sons,  forty  thousand;  D.  &  N.  G.  Miller,  sixteen 
thousand;  and  from  time  to  time,  when  demanded  by  E.  A. 
Kent  &  Co.,  to  furnish  the  said  E.  A.  Kent  &  Co.  with  evi- 
dence satisfactory  to  them  that  the  said  number  of  tierces  of 
lard  are  withheld  from  market  and  in  possession  of  the  afore- 
said parties  respectively;  and  it  shall  be  the  duty  of  said 
E.  A.  Kent  &  Co.  to  obtain  such  evidence  of  possession  when- 
ever required  by  either  of  the  parties  hereto.  It  is  further 
understood  and  agreed  that  this  agreement,  in  all  its  provis- 
ions and  requirements,  shall  remain  in  full  force  and  effect 
until  the  aforesaid  one  hundred  and  twenty  thousand  tierces 
of  lard  have  been  accumulated  and  sold,  unless  sooner  dis- 
solved by  the  consent  in  writing  of  all  the  parties  hereto. 
"New  York,  August  13,  1879. 

"James  R.  Keene 40,000  tierces  of  lard. 

"Washington  Butcher's  Sons 40,000  tierces  of  lard. 

"D.  &  N.  G.  Miller 20,000  tierces  of  lard. 

"E.  A.  Kent  &  Co tierces  of  lard." 

The  court  found  that  at  the  date  of  this  contract  it  was 
agreed  between  the  signers  that  E.  A.  Kent  &  Co.  were  not  to 
be  interested  as  principals  in  the  transaction,  but  were  to 
make  the  purchases  and  sales  as  brokers.  It  also  found  that 
shortly  after  the  above  contract  was  executed,  the  following 
contract  was  executed  and  delivered  by  the  signers  thereof  to 
E.  A.  Kent  &  Co.,  the  existence  thereof  being  unknown  to 
James  R.  Keene:  — 

"  For  and  in  consideration  of  the  payment  to  us,  the  under- 
signed, one  half  each,  by  E.  A.  Kent  &  Co..  of  any  and  all 
profits  realized  from  the  purchase  and  sale  of  twenty  thou- 
sand (20.000)  tierces  lard,  or  any  part  thereof,  E.  A.  Kent  <fc 
Co.'s  shares  of  a  total  of  one  hundred  and  twenty  thousand 
(120,000)  tcs.  lard,  as  set  forth  in  a  certain  agreement  made 
of  the  thirteenth  day  of  August,  by  and  between  E.  A.  Kent 
&  Co.,  D.  &  N.  G.  Miller,  W;i  hington  Butcher's  Sons,  and 
James  R.  Keene.  we,  the  undersigned,  respectively,  D.  &  X.  G. 
Miller  and  Washington  Butcher's  cons,  hereby  guarantee  and 
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assume  all  loss,  as  against  said  E.  A.  Kent  &  Co.,  on  ten  thou- 
sand (10,000)  tcs.,  each,  arising  from  said  transactions. 

"  Washington  Butcher's  Sons. 

"D.  &  N.  G.  Miller. 
"Witness:  E.  A.  Kent." 

To  carry  out  their  contract,  Keene,  W.  Butcher's  Sons,  and 
D.  &  N.  G.  Miller  furnished  large  sums  of  money  to  E.  A. 
Kent  &  Co.,  with  which,  from  time  to  time,  between  the  date 
of  the  contract  and  January  31, 1880,  they  bought  and  sold, 
on  the  produce  exchanges  of  New  York  and  Chicago,  futures 
and  options  in  lard;  and  also  bought  large  quantities  of  lard, 
some  of  which  was,  from  time  to  time,  sold.  These  sales  were 
made  so  as  to  cause,  and  for  the  purpose  of  causing,  the  price 
of  lard  to  fall,  so  as  to  enable  tbe  pool  to  purchase  it  at  satis- 
factory prices,  withdraw  it  from  the  market,  and  thereby 
greatly  increase  the  market  price.  Many  purchases  and  sales 
were  made  upon  1.  approval  of  James  R.  Keene,  N.  G.  Mil- 
ler, and  Henry  C.  Butcher,  or  a  majority  of  them,  but  many 
were  made  by  E.  A.  Kent  &  Co.  without  such  approval,  and 
upon  their  own  judgment.  During  the  period  of  these  trans- 
actions, E.  A.  Kent  &  Co.,  from  time  to  time,  delivered  to 
James  R.  Keene  statements  of  the  purchases  and  sales  made 
for  the  parties  interested.  Many  of  the  purchases  and  sales 
entered  in  these  statements  did  not  describe  actual  transac- 
tions, but  described  alleged  sales  by  themselves  to  themselves, 
and  alleged  purchases  by  themselves  from  themselves,  upon 
which  alleged  transactions  commissions  were  charged.  These 
facts  were  not  disclosed  by  the  statements,  nor  in  any  other 
way.  On  the  31st  of  January,  1880,  the  defendants  furnished 
to  Keene  a  summary  statement  of  the  alleged  transactions, 
which  showed  $133.09  due  from  them  to  him,  and  on  the  6th 
of  February,  1880,  they  sent  him  a  check  for  this  amount; 
and  on  February  9,  1880,  they  sent  him  a  check  for  $127.95, 
an  alleged  difference  in  interest.  Keene  retained  and  collected 
these  checks,  but  did  not  accept  them  in  settlement.  The 
court  found  that  these  statements  were  fraudulent,  and  that  a 
much  larger  sum  was  due  to  Keene  from  the  defendants;  but 
as  the  parties  had  engaged  in  an  unlawful  conspiracy,  the 
court  refused  to  adjust  their  differences,  and  dismissed  the 
complaint,  with  costs.  The  general  term  affirmed  the  judg- 
ment, and  the  plaintiff  appealed. 

Stephen  II.  Olin,  for  the  appellant. 

Joseph  II.  Choate,  for  the  respondent. 
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Follett,  C.  J.  When  the  transactions  out  of  which  this 
action  arose  were  being  carried  on,  the  statutes  of  this  state 
provided  that  if  two  or  more  persons  conspire  to  commit  any 
act  injurious  to  trade  or  commerce,  each  of  them  is  guilty 
of  a  misdemeanor:  2  R.  S.  692,  sec.  8,  subd.  6.  The  same 
provision  is  contained  in  the  Penal  Code,  section  168.  The 
scheme  entered  into  by  the  parties  to  the  contract  of  August 
13,  1879,  was  an  indictable  misdemeanor:  2  R.  S.  692,  sec.  8; 
People  v.  Fisher,  14  Wend.  9;  28  Am.  Dec.  501;  Hooker  v. 
Vandewater,  4  Denio,  349;  47  Am.  Dec.  258;  Stanton  v.  Allen, 
5  Denio,  434;  49  Am.  Dec.  282;  Arnott  v.  Pittdon  and  Elmira 
Coal  Co.,  68  N.  Y.  558,  565;  23  Am.  Rep.  190;  Morris  Run  Coal 
Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173.  The  scheme  which  the 
parties  to  the  contract  for  a  time  pursued,  and  sought  to  con- 
summate, was  identical  with  the  one  described  in  the  contract, 
and  equally  criminal.  That  Keene,  Washington  Butcher's 
Sons,  and  D.  &  N.  G.  Miller  agreed  to  engage,  and  actually 
engaged,  in  an  unlawful  plot  to  advance  the  price  of  lard  can- 
not be  successfully  denied,  and  the  courts  of  this  state  will 
not  entertain  an  action  to  adjust  their  differences.  This  prop- 
osition is  well  settled;  and  we  do  not  understand  that  the 
learned  counsel  for  the  appellant  gainsays  it,  nor  does  he  as- 
sert  that  the  rule  would  not  be  applicable  to  a  case  arising 
between  those  parties  and  out  of  these  transactions.  The 
learned  counsel  for  the  appellant  insists  that  Kent  &  Co.  were 
not  principals,  but  were  mere  agents  for  the  principals,  and 
that  they  cannot  avoid  payment  upon  the  ground  that  the 
transactions  were  illegal.  When  persons  knowingly  promote 
.and  participate  in  carrying  out  a  criminal  scheme,  they  are  all 
principals;  and  the  fact  that  one  of  the  parties  acts  in  some 
respects  in  subordination  to  the  others,  and  is  to  profit  less 
than  the  others,  or  not  at  all,  by  the  consummation  of  the 
scheme,  does  not  render  such  person  less  a  principal. 

This  rule  is  elementary,  and  does  not  require  elaboration  or 
the  citation  of  authorities.  Throughout  the  period  covered  by 
the  transactions,  these  defendants  bought  and  sold  lard  and 
futures  and  options  in  lard,  and  actively  engaged  in  the  at- 
tempt to  carry  out  the  unlawful  enterprise.  If,  at  the  close  of 
their  transactions,  Keene  and  his  associates  had  been  found 
to  be  owing  Kent  &  Co.,  we  think  it  very  clear  that  the  ille- 
gality of  the  enterprise  would  have  been  a  perfect  defense  to 
an  action  brought  by  Kent  &  Co.  to  recover  the  sum  due: 
Bartlett  v.  Smith,  13  Fed    Rep.  263;   Cobb  v.  Prell,  15  Id.  774; 
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Irwin  v.  Williar,  110  U.  S.  499.  In  the  case  last  cited,  Mr. 
Justice  Matthews,  in  speaking  for  a  unanimous  court,  said: 
"In  Roundtree  v.  Smith,  108  U.  S.  269,  it  was  said  that  hrokers 
who  had  negotiated  such  contracts,  suing,  not  on  the  contracts 
themselves,  but  for  services  performed  and  money  advanced 
for  defendant  at  his  request,  though  they  might,  under  some 
circumstances,  be  so  connected  with  the  immorality  of  the 
contract  as  to  be  affected  by  it,  they  are  not  in  the  same  posi- 
tion as  a  party  sued  for  the  enforcement  of  the  original  agree- 
ment. It  is  certainly  true  that  a  broker  might  negotiate  such 
a  contract  without  being  privy  to  the  illegal  intent  of  the  prin- 
cipal parties  to  it  which  renders  it  void,  and  in  such  a  case, 
being  innocent  of  any  violation  of  law,  and  not  suing  to  en- 
force an  unlawful  contract,  has  a  meritorious  ground  for  the 
recovery  of  compensation  for  services  and  advances.  But  we 
are  also  of  the  opinion  that  when  the  broker  is  privy  to  the 
unlawful  design  of  the  parties,  and  brings  them  together  for 
the  very  purpose  of  entering  into  an  illegal  agreement,  he  is 
particeps  criminis,  and  cannot  recover  for  services  rendered  or 
losses  incurred  by  himself  on  behalf  of  either  in  forwarding 
the  transaction":  110  U.  S.  509. 

Several  cases  have  been  cited  holding  that  money  or  prop- 
erty deposited  with  a  third  person,  which  was  derived  from  or 
through  an  unlawful  enterprise,  may  be  recovered;  and  that 
the  illegality  of  the  transaction  out  of  which  the  money  or 
property  arose  cannot  be  successfully  asserted  as  a  defense  by 
a  mere  agent  or  depositary.  This  rule  is  well  settled,  but  itis- 
not  germane  to  this  case.  Other  cases  are  cited  holding  that 
when  the  parties  to  an  illegal  transaction  have  accounted,  as 
between  themselves,  and  agreed  that  a  definite  sum  belongs  to 
each,  that  an  action  may  be  maintained  upon  the  accounting 
or  new  promise,  and  the  sum,  once  admitted  to  be  due,  re- 
covered. Admitting  these  cases  to  be  well  decided,  they  do 
not  aid  the  appellant.  These  parties  have  had  no  account- 
ing. No  admission  has  been  made  that  a  specified  sum  is  due 
to  any  one  of  them.  No  promise  has  been  made  since  the  com- 
pletion of  the  illegal  scheme  upon  which  a  recovery  is  sought. 
On  the  contrary,  this  action  is  for  an  accounting  between  the 
parties.  It  is  alleged  in  the  complaint  that  the  amount  which 
the  plaintiff  is  entitled  to  recover  is  unknown,  and  can  only 
be  ascertained  by  an  investigation  of  the  illegal  transactions 
between  the  parties.  The  judgment  prayed  for  is:  ''  That  an 
account   may  be  taken  of  all  the  dealings   and   transactions, 
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purchases  and  sales  of  lard  made  and  conducted  by  said  de- 
fendants E.  A.  Kent  &  Co.,  under  the  agreement  hereinbefore 
mentioned,"  etc. 

The  relief  sought  would  require  the  court  to  investigate  all 
of  the  various  transactions  of  these  parties,  from  the  beginning 
to  the  end  of  their  unlawful  enterprise,  and  adjust  the  differ- 
ences between  them.  This  is  precisely  what  courts  have  always 
refused  to  do.  The  fraud  which  the  trial  court  found  was 
practiced  by  these  defendants  upon  their  associates  cannot  be 
too  strongly  condemned,  but  courts  are  not  organized  to  enforce 
the  saying  that  there  is  honor  among  law-breakers,  and  the 
desire  to  punish  must  not  lead  to  a  decision  establishing  the 
doctrine  that  law-breakers  are  entitled  to  the  aid  of  courts  to 
adjust  differences  arising  out  of  and  requiring  an  investigation 
of  their  illegal  transactions. 

The  judgment  should  be  affirmed,  with  costs. 

Principals.— All  persons  axe  principals  who  are  guilty  of  acting  together 
In  the  commission  of  an  offense:  Phillips  v.  State.  26  Tex.  App.  228;  8  Am. 
St.  Kep.  471;  Spies  v.  People,  122  111.  1;  3  Am.  St.  Kep.  320;  Commonwealth 
v  Campbell,  7  Allen,  541;  63  Am.  Dec  705;  Commonwealth  v.  Gannett,  1  Al- 
len, 7;  79  Am.  Dec.  693;  Lowell  v.  Boston  etc.  R  R.  Co.,  23  Pick.  24;  84  Am 
Dec.  83;    Hawkins  v.  State,   13  Ga.  322;  58  Am.  Dec.  517. 

Illegal  Contracts.  —  Parties  cannot  be  heard  who  ask  relief  from  viola- 
tion of  law;  they  are  left  where  their  conduct  places  them,  being  in  pari  de- 
licto: Schmidt  v.  Barker,  17  La.  Ann.  261;  87  Am.  Dec.  527,  and  note  5?>±. 

Contracts  against  Public  Policy,  as  Affecting  Markets.  —  Contracta- 
made  for  the  purpose  of  enabling  defendants  to  have  a  monopoly  of  the  mar- 
ket, and  to  control  prices,  are  against  public  policy  and  void:  Arnott  v.  Puls- 
ion etc.  Coal  Co.,  68  N.  Y.  558;  23  Am.  Rep.  190.  Combinations  to  keep  up 
wages  are  undoubtedly  injurious  to  trade  in  the  purview  of  a  statute  punish- 
ing conspiracies  to  do  any  act  injurious  to  trade  or  commerce:  People  v.  Fisher, 
14  Wend.  9;  23  Am.  Dec.  501,  and  note  507-512;  Hooker  v.  Vandewater,  4 
Denio,  349;  47  Am.  Dec.  258,  and  note;  compare  also  Stanton  ▼.  Allen,  5 
Denio,  431;  49  Am.  Dec.  282,  and  note  286. 
Am.  St.  Rep.,  Vol.  XI.— 43 
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Kuggles   v.   American    Central    Insurance  Co. 

of  St.  Louis. 

fll4  New  York,  415.] 

Oral  Agreement  for  Insurance  is  Binding  on  Company,  when.  — 
Where  written  application  for  insurance  is  made  to  and  filed  with  the 
agents  of  the  company,  who  orally  agree  to  insure  from  the  date  of  the 
application,  provided  the  company  is  not  already  on  the  risk,  there  is  a 
complete  and  valid  contract  binding  from  the  date  of  the  conversation, 
although  the  premium  be  not  paid,  if  a  usage  of  the  business  to  extend  a 
credit  to  the  broker  for  the  premium  until  the  end  of  the  month  is  shown. 

Authority  of  Agent  Contained  in  Letters  Sent  to  Him  Dates  from 
Mailing  of  the  letters. 

LarrER  Stating  that  "Commission  of  Authority  as  Agents  of  This 
Company  in  the  City  of  Brooklyn  "  had  been  forwarded  by  the 
writer,  an  insurance  company,  to  the  persons  addressed,  constitutes  the 
latter  the  general  agents  of  the  company. 

General  Agent  may  Bind  his  Principals  by  Act  Contrary  to  his 
Special  Instructions,  if  such  act  be  within  the  scope  of  his  authority. 

Action  on  a  contract  of  insurance.  The  opinion  states  the 
case. 

J.  Stewart  Ross,  for  the  appellant. 
A.  C.  Aubery,  for  the  respondent. 

Beown,  J.  The  court  properly  submitted  to  the  consider- 
ation of  the  jury  the  question  whether  there  was  a  binding 
agreement  for  insurance  between  the  plaintiff's  broker  and 
the  firm  of  Sedgwick  and  Hammond. 

The  testimony  of  the  witness  Barker  was  positive  that  the 
agreement  was  full  and  complete.  Written  application  for 
the  insurance,- specific  in  all  its  details,  had  been  filed  with 
Sedgwick  and  Hammond,  and  the  premium  upon  the  risk  was 
agreed  upon,  and  there  was  evidence  that  the  usage  of  the 
business  was  to  extend  a  credit  to  the  broker  for  the  premium 
until  the  end  of  the  month.  As  to  the  oral  agreement,  the 
evidence  of  this  witness  was,  that,  after  Hammond  had  shown 
to  him  the  letter  from  the  company  appointing  his  firm  agents, 
and  had  stated  that  he  "would  bind  the  risk,  provided  the 
company  was  not  on,"  he  said  to  Hammond,  "It  is  under- 
stood that  the  policy  is  binding,  provided  the  company  is  not 
on  tiie  risk,"  and  Hammond  replied,  "Yes."  Asked,  "When 
it  was  binding  from,"  he  answered,  "From  the  sixteenth; 
from  that  time;  from  that  conversation." 

If  this  evidence  was  to  be  credited,  it  justified  the  infer- 
ence of  a  complete  binding  agreement  from  the  date  of  the 
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conversation.  It  was  for  the  jury  to  draw  the  inference,  and 
such  a  contract,  if  made,  was  a  valid  agreement  for  insurance 
upon  which  a  recovery  could  be  had:  Ellis  v.  Albany  Ins.  Co., 
50  N.  Y.  402;  10  Am.  Rep.  405.  A  more  serious  question  is 
presented  as  to  whether  the  agreement  thus  made  was  binding 
upon  the  company. 

At  the  close  of  the  testimony  the  counsel  for  the  defendant 
asked  the  court  to  dismiss  the  complaint,  upon  the  ground  that 
it  appeared  that  the  letter  appointing  Sedgwick  and  Ham- 
mond agents  for  the  defendant  limited  them  against  insuring 
special  risks,  and  risks  within  what  was  called  "  the  shore 
line,"  which  motion  was  denied,  and  to  such  denial  defendant 
excepted. 

The  court  was  also  asked  to  charge  the  jury  that  the  plain- 
tiff's premises  were  within  the  shore  line;  and  also,  if  the 
jury  should  find  that  the  risk  was  a  special  risk,  that  the 
agents  had  no  authority  to  bind  the  defendant,  and  it  was  not 
liable. 

Both  requests  were  refused,  and  defendant  excepted  to  each 
refusal.  The  location  of  the  shore  line  was  a  disputed  fact 
on  the  evidence.  By  the  map  called  Higginson's  map,  the 
plaintiff's  property  was  within  the  line.  According  to  the 
location  of  the  line  by  other  witnesses,  it  was  not.  The  deter- 
mination of  this  fact,  if  it  was  a  material  one,  was  properly 
left  to  the  jury.  No  question  can  arise  on  this  appeal  upon 
that  branch  of  the  case.  The  request  to  charge  that  if  the 
jury  should  determine  that  the  risk  was  special,  the  defendant 
was  not  liable,  raised  no  other  or  different  question  than  that 
presented  by  the  motion  to  dismiss  the  complaint,  as  the  risk 
was  conceded  to  have  been  a  special  one,  and  the  jury  would 
have  been  bound  so  to  find.  The  request  was,  therefore, 
equivalent  to  asking  for  a  direction  of  a  verdict  for  defendant. 
Tbe  point  of  the  appellant's  contention  was,  that  the  court 
should  have  decided  upon  the  letter,  which  contained  the 
agent's  delegation  of  authority,  that  they  possessed  no  power 
to  bind  the  defendant  upon  a  special  risk,  and  this  question  is 
the  most  serious  one  presented  upon  this  appeal.  It  may  be 
conceded  that  the  commission  of  authority  had  not,  at  the 
time  of  making  the  agreement,  reached  the  agents.  It  had, 
however,  been  mailed  from  St.  Louis,  as  the  letter  of  the 
secretary  of  the  company,  dated  October  13th,  refers  to  it  as 
having  been  forwarded  by  mail  on  that  day.  It  may  also  be 
conceded  that  it  did  not  reach  the  agents  until  October  20th, 
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the  day  after  the  fire,  as  Hammond  in  his  letter  to  the  plain- 
tiff, under  date  of  October  21st,  speaks  of  the  agents  not  having 
power  to  bind  the  company  "until  yesterday";  and  Sedgwick 
testified  that  the  two  letters  introduced  in  evidence  were  the 
only  communications  they  had  received  from  the  company 
with  reference  to  their  acting  as  agents  prior  to  the  fire,  which 
occurred  on  October  19th.  The  evidence  upon  the  question  of 
power  is  therefore  to  be  found  entirely  in  the  two  letters  last 
mentioned.  The  first  of  these  letters  bears. date  October  11th, 
and  was  written  to  Sedgwick  and  Hammond  by  Mr.  Van  Val- 
kenburgh,  a  general  agent  of  the  company.  In  it  he  says:  "If 
your  appointment  is  confirmed,  your  jurisdiction  will  be  the 
city  of  Brooklyn,  outside  the  shore  line,  but  we  shall  expect 
you  to  write  no  large  risks  for  us  until  you  know  for  certain 
that  we  are  not  in  through  our  New  York  office.  As  we  are 
now  on  all  Brooklyn  specials  of  any  size  that  we  will  write, 
please  do  not  undertake  to  write  any  specials  for  us  at  pres- 
ent." The  second  letter  was  written  by  the  secretary  of  the 
company  from  St.  Louis,  dated  October  13th,  and  addressed 
to  Sedgwick  and  Hammond.  It  states:  "  We  take  very  great 
pleasure  in  forwarding  to  your  address  by  mail  to-day  a  com- 
mission of  authority  as  agents  of  this  company  in  the  city  of 
Brooklyn.  We  deem  it  unnecessary  to  enter  into  any  detailed 
instructions  as  to  the  conduct  of  our  business  at  your  agency, 
as  our  Mr.  Van  Valkenburgh  has  written  you  upon  that  sub- 
ject," etc.  Whatever  authority  the  agents  had  they  derived 
from  these  letters.  The  risk  was  a  special  one,  and  so  ad- 
mitted by  the  plaintiff  upon  the  trial. 

Was  authority  to  insure  such  a  risk  withheld  from  the 
agents?  We  do  not  so  interpret  the  letters.  It  is  true  that 
Van  Valkenburgh  wrote  that  the  agents  should  not  write  any 
large  risks  until  they  knew  that  the  company  was  not  on 
through  their  New  York  office,  and  should  not  undertake  to 
write  any  specials  for  the  company,  but  this  limited  authority 
is  not  confirmed  in  the  letter  from  the  company.  In  that  let- 
ter, the  authority  is  broadly  stated  to  be  "agents  of  the  com- 
pany in  the  city  of  Brooklyn."  There  was  no  exception  in  the 
territory  named,  nor  limitation  as  to  the  character  of  the  riskp 
to  be  insured.  The  other  expression  in  the  letter,  that  "  we 
deem  it  unnecessary  to  enter  into  any  detailed  instructions  as 
to  the  conduct  of  our  business  at  your  agency,  as  our  Mr.  Van 
Valkenburgh  has  written  upon  that  subject,"  dot's  not  in  any 
way  limit  the  agents'  power.     Its  plain  reference  is  to  the  man- 
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ner  of  conducting  the  business,  and  not  to  the  authority  to  be 
exercised  by  the  agent.  That  this  view  is  the  one  entertained 
by  the  agent  is  plain  from  Hammond's  letter  to  the  plaintiff, 
under  date  of  October  21st,  in  which  he  places  his  denial  of 
the  existence  of  an  agreement  to  insure  on  the  fact  that  they 
had  not  at  the  date  of  the  alleged  agreement  received  their 
commission  of  authority,  and  not  at  all  upon  the  ground  that 
such  a  contract  was  in  excess  of  their  power. 

We  think,  therefore,  that  the  letter  of  October  13th,  fairly 
interpreted,  constituted  Sedgwick  and  Hammond  general 
agents  of  the  company;  and  that  the  utmost  that  could  be 
claimed  from  the  direction  contained  in  Van  Vulkenburgh's 
letter,  which  I  have  quoted,  was  that  they  were  instructions 
for  the  guidance  of  the  agent,  which  would  in  no  way  affect 
contracts  with  third  parties  having  no  notice  or  knowledge  of 
6uch  instructions. 

A  general  agent  may  bind  his  principals  by  an  act  within 
the  scope  of  his  authority,  although  it  may  be  contrary  to  his 
special  instructions:  Story  on  Agency,  sec.  733;  Walsh  v.  Hart- 
ford Fire  Ins.  Co.,  73  N.  Y.  5;  Lightbody  v.  North  American 
Ins.  Co.,  23  Wend.  18;  Angell  v.  Hartford  Fire  Ins.  Co.,  59 
N.  Y.  171;  17  Am.  Rep.  322.  In  Walsh  v.  Hartford  Fire  Ins. 
Co.,  supra,  the  rule  is  stated  as  follows:  "A  restriction  upon 
the  power  of  an  agent  not  known  to  persons  dealing  with  him, 
limiting  the  usual  powers  possessed  by  agents  of  the  same 
character,  would  not  exempt  the  principal  from  responsibility 
for  his  acts  and  contracts  which  were  within  the  ordinary 
scope  of  the  business  intrusted  to  him,  although  he  acted  in 
violation  of  special  instruction."  Lightbody  v.  North  American 
Ins.  Co.,  supra,  was  a  case  very  similar  to  the  case  under 
consideration.  The  plaintiff  owned  property  in  Utica,  upon 
which  he  procured  insurance  in  the  defendant  company  by 
parol  agreement  with  an  agent  in  Troy,  whose  authority  was 
limited  to  "Troy  and  vicinity,"  and  who  was  denied  the  power 
to  insure  special  risks.  The  plaintiff's  property  was  a  special 
risk.  The  supreme  court  held  the  agreement  to  be  binding 
on  the  defendant;  Bronson,  J.,  saying:  ''Although  he  [the 
agent]  must  answer  to  his  principals  for  departing  from  their 
private  instructions,  he  clearly  bound  them  so  far  as  third 
persons  dealing  with  him  in  good  faith  are  concerned." 

The  manner  of  conducting  the  business  of  insurance  is  so 
well  known  that  a  person  may  reasonably  assume  that  one 
having  the  apparent   power  of  a   general   agent  is  not   limited 
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by  his  instructions  as  to  the  class  of  risks  he  may  insure. 
Corporations  organized  under  the  laws  of  other  states,  and 
having  their  general  oflicers  in  those  states,  do  business  in 
this  state  through  agents,  who  are  intrusted  with  policies 
signed  by  the  officers  of  the  company,  and  which  become 
binding  contracts  upon  the  indorsement  of  the  agent.  Such 
agents  have  power  to  make  original  contracts  of  insurance; 
and  this  mode  of  conducting  the  business  is  so  well  estab- 
lished that  it  has  become  a  part  of  the  common  knowledge  of 
the  community,  and  judicial  notice  must  be  taken  of  it:  Ellis 
v.  Albany  Fire  Ins.  Co.,  50  N.  Y.  406,  407;  10  Am.  Rep.  495. 
Persons  dealing  with  such  agents  in  good  faith  have  the  right 
to  assume  that  tl.ey  possess  the  power  usually  exercised  by 
that  class  of  officers,  and,  unless  the  limitation  on  their  au- 
thority is  brought  to  their  knowledge,  the  contracts  made  with 
them  will  be  binding  upon  the  company:  Walsh  v.  Hartford 
Fire  Lis.  Co.,  supra. 

There  was  nothing  in  the  transaction  between  Barker  and 
Hammond,  as  shown  by  the  evidence,  from  which  the  court 
could  assume  that  Barker  had  any  notice  of  any  limitation 
on  the  agents'  power.  At  the  time  of  making  the  agreement, 
Hammond  showed  him  a  letter  from  the  company;  and  it 
having  been  proven  by  Sedgwick  that,  prior  to  the  fire,  but 
one  letter  from  the  company  was  received,  it  must  be  as- 
sumed that  the  letter  shown  was  that  of  October  13th.  As  I 
have  already  shown,  this  letter  constituted  Sedgwick  and 
Hammond  the  general  agents  for  the  city  of  Brooklyn,  and 
no  one,  in  reading  it,  could  have  supposed  that,  by  the  refer- 
ence to  the  Van  Valkenburgh  letter,  the  company  intended 
to  place  any  limitation  upon  the  agents'  power,  but  that  the 
direction  contained  therein  related  to  the  manner  of  conduct- 
ing the  company's  business  at  the  agency.  We  think  the 
contract  made  with  Hammond  was,  therefore,  binding  upon 
the  company. 

There  being  no  other  question  in  the  case  requiring  discus- 
sion, the  judgment  should  be  affirmed,  with  costs. 


Agency  —  Oral  Agreement  for  Insurance.  —  Where  defendant's  agent 
agreed  orally  with  plaintiff  to  insure  his  building,  and  to  make  out  and  de- 
liver a  policy,  the  premium  to  be  paid  upon  delivery,  and  no  policy  waa 
made  out,  though  the  agent  had  authority  to  do  so,  the  contract  of  insurance 
was  valid,  and  defendant  was  liable  upon  the  destruction  of  the  house  by 
fire:  Anyeli  v.  Hartford  Fire  Ins.  Co.,  59  N.  Y.  171;  17  Am.  Rep.  322. 
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Agency.  — The  acts  of  general  agents  within  the  general  scope  of  their 
authority  bind  the  principals,  and  third  persons  are  not  affected  by  any  pri- 
vate instructions  to  such  agent:  Munn  v.  Commission,  15  Johns.  44;  8  Am. 
Dec.  219;  Router  v.  Roster,  8  Wend.  494;  24  Am.  Dec.  62;  Jeffrey  v.  Bige- 
low,  1.3  Wend.  518;  28  Am.  Dec.  470;  Blane  v.  Proudjit,  3  Call,  207;  2  Am. 
Dec.  54(5;  Topham  v.  Roche,  2  Hill,  307;  27  Am.  Dee.  387;  Walker  v.  Ship- 
wil/i,  Meigs,  502;  33  Am.  Dec.  161;  Lohdell  v.  Baker,  1  Met.  193;  35  Am. 
Dec.  358;  Towle  v.  Leavitt,  23  N.  H.  360;  55  Am.  Dec.  195;  Commercial  Bank 
v.  Kortriyht,  22  Wend.  348;  34  Am.  Dec.  317. 
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Owner  of  Land  Abutting  on  Street  has  Such  Easement  in  Street  as 
enables  him  to  insist,  as  against  a  street-railroad  company,  that  it  shall 
be  devoted  to  such  use  only  as  s  consistent  with  its  purposes  as  a  public 
street. 

Use  of  Steam  as  Motive  Power  in  Movement  of  Street-railroad 
Company's  Cars  upon  a  street  on  which  the  company  has  no  legal  right 
to  use  it  is  in  the  nature  of  a  nuisance,  where  the  manner  of  such  use 
has  the  effect  to  molest  an  abutting  owner  in  the  use  and  enjoyment  of 
his  premises,  and  he  may  recover  damages  for  the  injury  thereby  caused 
to  him;  and  if  such  use  depreciates  the  rental  value  of  his  premises,  such 
depreciation  is  a  proper  measure  of  his  damages. 

It  Damages  up  to  Time  of  Trial  are  Recovered  by  the  plaintiff,  under 
the  instructions  of  the  court,  in  a  case  where  he  is  entitled  to  recover 
only  such  as  had  accrued  at  the  time  of  the  commencement  of  the  action, 
but  no  objection  was  made  on  that  ground  in  the  court  below,  the  ques- 
tion cannot  be  presented  on  appeal.  But  such  recovery  may  be  a  bar  to 
any  future  claim  for  damages  sustained  by  him  prior  to  the  time  of  the 
trial. 

Where  Plaintiff  Waives  Right  to  Recover  Nominal  Damages  for 
Trespass  upon  the  street  in  front  of  his  premises,  and  asks  to  recover 
only  substantial  damages  for  injury  to  his  premises  from  the  mainte- 
nance of  a  nuisance  in  the  street  in  front  thereof,  and  the  court  in  char- 
ging the  jury  makes  the  right  of  recovery  to  depend  upon  the  finding  of 
the  jury  that  there  had  been  a  substantial  injury  to  the  plaintiff's  use 
of  his  premises  resulting  from  the  acts  of  the  defendant,  the  question 
of  the  plaintiff's  title  to  the  st.ee  is  thereby  taken  out  of  the  case,  and 
the  refusal  of  the  court  to  charge  that  the  plaintiff  had  no  right  in  fee 
to  the  street,  and  that  the  defendant  had  not  trespassed  upon  the  plain- 
tiff's property,  is  not  error. 

Action  to  recover  damages.     The  opinion  states  the  case. 
Samuel  D.  Morris,  for  the  appellant. 
George  W.  Roderick,  for  the  respondents. 

Bradley,  J.     The  action  was  brought  to  recover  damages 
to  the  plaintiffs'  premises,  alleged  to  have  been  suffered  by  the 
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•unlawful  running  and  operating  of  the  defendant's  cars  upon 
the  street  in  front  of  such  premises,  which  are  situated  on  the 
northwesterly  corner  of  Third  Avenue  and  Twenty-fourth 
Street,  in  the  city  of  Brooklyn.  Prior  to  1877,  the  defendant 
operated  a  horse-car  railroad  on  the  avenue,  and  then,  pursu- 
ant to  an  ordinance  authorized  by  laws  of  1873,  chapter  432, 
steam-motors  were  applied  by  the  defendant  to  run  its  cars 
between  the  city  line  on  the  south  and  Twenty-fourth  Street 
on  the  north.  For  the  purposes  of  this  review,  it  must  be 
assumed  that  the  defendant  had  the  right  to  use  such  motive 
power  to  run  its  cars  upon  Third  Avenue  between  those  points, 
and  that  the  plaintiffs  had  no  right  to  complain  of  the  exer- 
'cise  of  such  right.  The  subject  of  their  complaint  is,  that  the 
•defendant's  cars  so  propelled  did  not  stop  at  Twenty-fourth 
Street,  but  that  after  passing  into  and  along  it  for  some  dis- 
tance, they  were  backed  into  Third  Avenue  on  the  north  side 
of  that  street,  and  there,  in  front  of  the  plaintiffs'  premises, 
were  switched  onto  the  southerly  bound  track,  and  in  so 
doing,  as  evidence  on  the  part  of  plaintiffs  tends  to  prove, 
much  noise  was  made,  the  plaintiffs' buildings  shaken  some, 
and  cinders,  smoke,  and  dust  discharged  and  cast  upon  their 
premises,  and  the  ordinary  use  of  the  street  there  interrupted, 
to  the  annoyance  of  the  occupants,  and,  as  a  consequence,  the 
value  of  the  use  of  the  property  was  depreciated.  It  is  said 
this  was  continued,  with  only  a  few  minutes'  intermission  be- 
tween trains,  daily,  from  early  in  the  morning  until  midnight. 
The  plaintiffs'  building  occupies  fifty  feet,  fronting  on  the 
avenue,  and  consists  of  three  stores  on  the  ground  floor  and  a 
dwelling  over  the  central  portion  of  them.  The  plaintiffs,  as 
abutting  owners,  had  such  an  easement  in  the  street  as  to  en- 
able them  to  insist,  as  against  the  defendant,  that  it  should  be 
•devoted  to  such  use  only" as  was  consistent  with  its  purposes 
as  a  public  street:  Story  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y. 
122;  43  Am.  Rep.  146;  Lahr  v.  Met.  El.  R.  R.  Co.,  104  N.  Y. 
268. 

It  will  be  assumed  that  the  defendant  had  acquired  the  right 
to  operate  a  horse-railroad  on  the  avenue  in  front  of  the  plain- 
tiffs' place.  The  right  to  do  so,  given  pursuant  to  statute,  is 
not  deemed  inconsistent  with  street  uses:  People  v.  A'err,  27 
N.  Y.  188;  Mahady  v.  Bushwick  R.  R.  Co.,  91  Id.  148;  43  Am. 
Rep.  661.  The  use  of  steam  as  a  motive  power  in  the  move- 
ment of  its  cars,  at  the  place  in  question,  was  without  right 
on  the  part  of  the  defendant,  and  so  far  as  it,  and  the  manner 
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in  which  it  was  used  there  in  the  operation  of  the  cars,  had  the 
effect  to  molest  the  occupants  in  the  use  and  enjoyment  of  the 
premises  as  indicated  hy  the  evidence  on  the  part  of  the  plain- 
tiffs, it  was  in  the  nature  of  a  nuisance.  Whether  any  sub- 
stantial injury  resulted  to  the  premises  and  their  use  from 
such  causes,  was  a  question  of  fact  for  the  jury  upon  the  con- 
flicting evidence  in  that  respect.  The  inquiry  to  which  the 
proof  was  directed  had  relation  to  the  effect  upon  the  rental 
value  of  the  premises,  and  there  was  evidence  tending  to  show 
that  the  consequence  of  such  cause  was  a  depreciation  of  such 
value  to  the  extent  fully  equal  to  the  amount  recovered.  The 
weight  of  the  evidence  on  that  subject  is  not  here  for  con- 
sideration. It  may  be  assumed,  in  view  of  the  instruction  to 
the  jury,  that  recovery  was  had  for  such  damages  so  sustained 
up  to  the  time  of  the  trial,  although  the  plaintiffs  were  entitled 
to  recover  such  only  as  had  accrued  at  the  time  of  the  com- 
mencement of  the  action:  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
101  N.  Y.  98;  54  Am.  Rep.  661;  Pond  v.  Met.  El.  R.  R.  Co., 
112  N.  Y.  186.  *  But  as  that  question  was  not  raised  at  the  trial, 
it  is  not  here  for  consideration.  If,  however,  the  fact  is  as  as- 
sumed in  that  respect,  the  recovery  may  be  effectual  as  a  bar 
to  any  future  claim  for  damages  sustained  there  by  the  plain- 
tiffs prior  to  the  time  of  the  trial:  McGovern  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  67  Id.  417. 

The  court  was  requested  to  charge  the  jury  that  the  plain- 
tiffs had  no  title  to  the  fee  in  Third  Avenue,  and  that  the  de- 
fendant had  not  trespassed  upon  the  plaintiffs'  property  in 
operating  its  cars  in  front  of  their  property.  The  court  de- 
clined to  do  so,  other  than  as  before  charged,  and  the  defend- 
ant's counsel  excepted.  The  plaintiffs  in  their  complaint  set 
forth  the  description  of  the  premises  in  the  same  manner  as 
it  was  represented  by  the  deeds  put  in  evidence,  and  alleged 
that  the  ancestor  of  the  plaintiffs,  and  from  whom  they  derived 
their  title  by  descent,  was  seised  and  possessed  of  the  premises 
so  described,  "  subject  only  to  the  public  easement  of  a  com  mon 
street  or  highway  in  that  part  thereof  called  Third  Avenue." 
And  they  also  alleged  that,  since  the  plaintiffs  became  such 
owners,  the  defendant  had  unlawfully  operated  its  cars,  pro- 
pelled by  steam,  upon  that  portion  of  their  premises  within  and 
bounded  by  the  center  line  of  the  avenue.  It  is  by  reason  of  this 
element  of  trespass  alleged  in  the  complaint  that  the  defendant's 
counsel  contends  the  court  should  have  charged  as  requested. 
Assuming,  as  we  do,  that  such   request  was  supported  by  the 
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fact  embraced  in  it  in  respect  to  the  boundary  of  the  plaintiffs' 
premises,  the  defendant  was  entitled  to  the  charge  as  requested, 
unless  the  matter  was  obviated  by  what  had  occurred  at  the 
trial.  The  defendant's  counsel  had  moved  the  court  to  require 
the  plaintiffs  to  elect  whether  they  would  claim  to  recover  for 
trespass  or  nuisance,  and  the  court  remarked  that  if  the  plain- 
tiffs would  waive  their  right  to  recover  nominal  damages  for  a 
trespass,  and  ask  to  recover  only  substantial  damages  for  in- 
jury to  the  premises,  the  motion  would  be  denied.  Thereupon 
the  plaintiffs'  counsel  waived  any  right  they  had  to  nominal 
damnges  for  trespass.  And  in  the  charge  to  the  jury  the  court 
so  treated  the  case,  and  made  the  right  of  recovery  dependent 
upon  the  finding  of  the  jury  that  there  had  been  a  substantial 
injury  to  the  use  of  the  plaintiffs'  premises  by  the  operation  of 
the  cars  with  steam  in  front  of  the  premises,  and  charged  them 
that  the  question  whether  they  were  bounded  by  the  center  of 
the  avenue  had  no  importance.  It  is  therefore  clear  that  the 
question  of  title  to  land  within  the  street  was,  by  the  waiver  of 
the  plaintiffs'  counsel  and  the  charge  of  the  court,  out  of  the 
case  as  it  went  to  the  jury,  and  that  the  defendant  could  not 
be,  and  was  not  in  any  manner,  prejudiced  by  the  refusal  of 
the  court  to  charge  as  so  requested,  or  by  the  charge  as  made 
in  that  respect. 

We  have  examined  all  the  exceptions  appearing  in  the 
record  to  have  been  taken  by  the  defendant,  and  fail  to  see 
in  them  any  support  for  the  charge  of  error  in  the  rulings  of 
the  court. 

The  judgment  should  be  affirmed. 

Streets  —  Abutting  Lot-owners.  —  The  erection  and  operation  of  a  rail- 
way in  a  street  is  inconsistent  with  the  use  of  the  street,  and  as  to  the  abut- 
ting lot-owners  is  a  taking  of  private  property  within  the  meaning  of  the  con- 
stitution of  New  York,  and  it  cannot  be  permitted  without  compensation  to 
such  owners,  and  they  may  restrain  the  operation  of  the  railway  by  injunc- 
tion: Story  v.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  122;  43  Am.  Rep.  146.  And 
so  where  a  railway  company  unreasonably  uses  a  street  to  the  special  injury 
of  an  abutting  lot-owner,  the  latter  may  sue  the  company  although  the  fee  of 
the  street  is  in  the  city:  Mahady  v.  Bus/nvick  R.  R.  Co.,  91  N.  Y.  14S;  43  Am. 
Rep.  661.  As  to  the  liability  of  railway  companies  to  abutting  property 
owners,  and  the  rights  of  such  property  owners  against  persons  and  corpora- 
tions grading,  improving,  and  otherwise  using  the  street  adjacent  to  their 
property,  see  the  following  recent  eases:  Railroad  v.  Bingliam,  87  Teiin.  522; 
Smith  v.  Railroad,  S7  Tenn.  026;  Ottawa  etc.  R.  R.  Co.  v.  Larson,  40  Kan. 
301;  Beseman  v.  Pennsylvania  R.  R.  Co.,  5©  N.  J.  L.  235;  Denver  etc.  R'y  Co.  v. 
Sclimitt,  11  Col.  56;  heaver  etc.  R'y  Co.  v.  Bourne,  11  Id.  59;  Eslich  v.  Mason 
City  etc.  R'y  Co.,  75  Iowa.  4i3;  Florida  etc.  R'y  Co.  v.  Brown,  23  Fla.  105; 
Pratt  v.  Des  Moines  etc.  R'y  Co.,  72  Iowa,  249. 
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8URETIES  IN  UNDERTAKING  ON  Al'PKAL  ARB  CONCLUDED  BY  THEIR  AGREE- 
MENT to  Pay  from  bringing  in  question,  in  an  action  against  them 
upon  their  undertaking,  any  issuable  fact  that  was  necessarily  deter- 
mined by  the  judgment  which  they  have  agreed  to  pay. 

Agent  Who  Recovers  Judgment  in  his  Own  Name  Holds  Legal  Titlb 
thereto,  and  has  power  to  sell  and  transfer  it  for  the  benefit  of  his  prin- 
cipal; and  a  purchaser  in  good  faith,  to  whom  he  assigns  it,  becomes  the 
legal  and  equitable  owner  thereof,  and  the  principal's  interest  therein 
ceases  and  determines;  and  the  rights  of  such  assignee  will  not  be 
affected  by  payment  to  such  principal  after  the  making  of  the  assign- 
ment. 

Rule  Protecting  Judgment  Debtor  Who  has  Paid  Judgment  to  the 
former  owner  after  it  has  been  assigned,  without  notice  of  the  assign- 
ment, extends  only  to  those  having  the  legal  title,  and  does  not  extend 
to  persons  claiming  to  be  beneficial  owners. 

To  Make  Payment  of  Judgment  to  One  not  having  Legal  Title 
thereto  Effectual,  the  party  paying  must  show  that  the  person  to 
whom  the  payment  was  made  had,  at  the  time,  the  right  to  receive  pay- 
ment. 

Action  on  undertaking  on  appeal.  The  opinion  6tates  the 
case. 

Willis  J.  Benedict,  for  the  appellant. 

Henry  H.  Seymour,  pro  se. 

Haigiit,  J.  This  action  was  brought  upon  an  undertaking 
executed  by  the  defendants  to  enable  one  Patrick  Lynch  to 
appeal  to  the  general  term  of  the  supreme  court  from  a  judg- 
ment entered  against  him  in  favor  of  one  Daniel  Sourwine. 

It  appears  that  Daniel  Sourwine  obtained  a  judgment  in  the 
supreme  court  for  $577.47  against  one  Patrick  Lynch,  from 
which  an  appeal  was  taken  to  the  general  term;  that  upon 
such  appeal  the  defendants  executed  an  undertaking,  con- 
ditioned that  if  the  judgment  appealed  from,  or  any  part 
thereof,  was  affirmed,  or  the  appeal  dismissed,  that  they  would 
pay  the  sum  recovered  or  directed  to  be  paid  by  the  judgment, 
or  the  part  thereof  as  to  which  it  was  affirmed.  Thereafter 
the  judgment  was  affirmed  by  the  general  term  of  the  supreme 
court,  and  a  judgment  of  that  court  was  duly  entered.  An 
execution  was  thereupon  issued  upon  such  judgment  to  thu 
sheriff  of  the  proper  county,  and  the  same  was  returned  unsat- 
isfied. The  plaintiff,  as  the  assignee  of  such  judgment,  brought 
this  action  against  the  defendants  as  sureties  upon  such  un- 
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dertaking  for  the  purpose  of  recovering  the  amount  of  that 
judgment. 

The  defense  is,  that  Sourwine  obtained  the  judgment  as  the 
trustee  of  an  express  trust  for  one  Charles  M.  Reed,  executor, 
and  that  Lynch  had  paid  Reed,  as  executor,  the  amount  of 
the  judgment.  The  question  is  presented  as  to  whether  this 
defense  is  available  in  this  action.  The  undisputed  facts  are, 
in  substance,  as  follows:  Sourwine  was  the  agent  of  Charles 
M.  Reed,  executor,  having  charge  of  his  real  estate  in  the  city 
of  Buffalo;  that,  as  such  agent,  he  leased  certain  premises  to 
Lynch.  It  was  understood  that  the  New  York,  Lackawanna, 
and  Western  Railroad  contemplated  taking  the  property  so 
leased  for  railroad  purposes.  Thereupon  Lynch  executed  and 
delivered  to  Sourwine  a  paper,  in  and  by  which,  for  value 
received,  he  promised  to  pay  Sourwine  one  half  of  any  dam- 
ages received  by  him  for  the  canceling  of  his  lease.  Subse- 
quently the  railroad  company  did  institute  proceedings  to 
condemn  the  property,  and  in  such  proceedings  Lynch  was 
awarded  the  sum  of  one  thousand  dollars  as  damages  for  the 
taking  of  his  leasehold  interest  in  the  premises.  It  was  for 
the  recovery  of  one  half  of  that  sum  that  the  judgment  was 
obtained  on  which  the  undertaking  on  appeal  was  given. 

Subsequent  to  the  recovery  of  the  judgment,  and  on  or 
about  the  eleventh  day  of  March,  1884,  the  judgment  was,  for 
a  valuable  consideration,  duly  assigned  by  Sourwine  to  the 
plaintiff;  and  such  assignment  was,  on  the  twenty-first  day  of 
November,  1884,  duly  recorded  in  the  office  of  the  clerk  of 
Erie  County,  that  being  the  county  in  which  the  judgment  roll 
was  filed.  Thereafter,  and  on  the  twenty-second  day  of  July, 
1885,  Charles  M.  Reed,  executor,  acknowledged  satisfaction  of 
the  judgment  so  recovered  by  Sourwine.  At  the  time  of  the 
payment  of  the  judgment  to  him,  neither  of  the  defendants  or 
Lynch  had  notice  of  the  assignment  of  the  judgment  to  Sey- 
mour, other  than  that  given  by  the  recording  of  the  assign- 
ment. Under  these  circumstances,  it  does  not  appear  to  us 
that  the  defendants  are  in  a  position  to  avail  themselves  of  the 
defense  interposed. 

The  agreement,  as  we  have  seen,  was  to  pay  Sourwine  one 
half  of  the  damages  received.  The  action  to  recover  that 
amount  was  brought  by  Sourwine  in  his  individual  name,  and 
not  as  agent.  The  question  as  to  whether  he  was  entitled  to 
reeover  was  one  necessarily  determined  in  that  action.  The 
defendants  had   notice  of  his  recovery  at  the  time  they  exe- 
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cuted  the  undertaking,  for  the  fact  was  recited  in  that  instru- 
ment. The  condition  was,  that  they  were  to  pay  the  amount 
of  the  judgment  if  it  was  affirmed  or  the  appeal  dismissed. 
Therefore,  upon  the  affirmance  of  the  judgment,  they  were 
concluded  by  their  agreement  to  pay  from  again  bringing  in 
question  any  issuable  fact  that  was  necessarily  determined  by 
the  judgment  which  they  had  agreed  to  pay:  Hill  v.  Burke, 
62  N.  Y.  111-117;  Methodist  Churches  of  New  York  v.  Barker, 
18  Id.  463;  Freeman  on  Judgments,  sec.  176.  Consequently 
the  trial  court,  in  this  action,  committed  no  error  in  holding 
that  Sourwine  had  the  legal  title  to  the  judgment  at  the  time 
of  its  recovery. 

Whilst  the  defendants,  as  sureties  upon  the  undertaking, 
are  bound  by  the  record  and  faets  necessarily  determined  by 
the  judgment,  which  they  agreed  to  pay,  they  are  doubtless 
at  liberty  to  put  in  issue,  in  this  action,  any  question  that  was 
not  necessarily  determined  in  that  action.  They  may  show 
subsequent  payment,  and  we  are  inclined  to  the  opinion  that 
they  may  also  show  that  the  judgment  recovered  by  Sourwine 
was  for  the  benefit  of  another;  for  that  fact  was  not  neces- 
sarily at  issue  in  the  former  action.  Sourwine,  as  the  trustee 
of  an  express  trust,  could  maintain  the  action  without  joining 
with  him  the  person  for  whose  benefit  the  action  was  prose- 
cuted; and  the  contract,  being  in  his  name  for  the  benefit  of 
another,  constituted  him  a  trustee  of  an  express  trust:  Code 
Civ.  Proc,  sec.  449.  Sourwine  must,  therefore,  be  treated  as 
the  legal  owner  of  the  judgment  at  the  time  of  its  recovery, 
but  as  holding  such  legal  title  for  the  benefit  of  Reed,  as  ex- 
ecutor of  the  Reed  estate,  for  whom  Sourwine  was  agent. 
And  had  the  settlement  been  effected  by  the  defendant  with 
Reed  during  the  time  that  Sourwine  was  such  legal  owner,  he 
would  doubtless  have  been  bound  by  the  settlement  so  made. 
But  Sourwine,  as  the  legal  owner  of  the  judgment  and  agent 
of  Reed,  had  the  power  to  sell  and  transfer  the  judgment  for 
the  benefit  of  Reed,  and  it  appears  that  this  was  done  more 
than  a  year  before  the  settlement  was  made.  Seymour,  as 
attorney,  had  prosecuted  the  former  action  under  an  arrange- 
ment with  Sourwine  that  he  should  have  for  his  services  one 
half  of  the  recovery,  upon  the  affirmance  of  the  general  term. 
He  paid  Sourwine  the  other  half  of  the  judgment,  and  took  an 
assignment  thereof,  which,  as  we  have  seen,  was  recorded  in 
the  office  of  the  clerk  of  the  proper  county.  It  is  contended 
that  the  plaintiff  was  not  a  purchaser  in  good  faith,  for  the 
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reason  that  he  knew  of  Reed's  interest  in  the  judgment.  This 
may  be,  but  he  also  knew  that  Sourwine  was  the  agent  of 
Reed,  and  had  the  legal  title  of  the  judgment  and  the  power 
to  sell  and  transfer  it.  There  is  no  suggestion  of  any  collusion 
between  him  and  Sourwine,  or  of  any  disposition  or  intention 
on  the  part  of  Sourwine  to  convert  the  money  derived  from 
the  transfer  of  the  judgment  to  his  own  use.  The  evidence  in 
reference  to  his  agreement  as  to  compensation  for  prosecuting 
the  former  action,  and  his  evidence  in  reference  to  the  amount 
paid  for  the  assignment  of  the  judgment,  was  competent  for 
the  purpose  of  showing  that  he  paid  full  value  and  was  a  pur- 
chaser in  good  faith.  It  consequently  appears  that,  upon  the 
•assignment  of  the  judgment  to  Seymour,  he  became  the  legal 
and  equitable  owner  thereof,  and  Reed's  interest  therein  ceased 
and  determined.  So  that  at  the  time  the  settlement  was  made 
svith  Reed  on  behalf  of  the  defendants,  he  had  no  interest  in 
the  judgment,  equitable  or  otherwise.  It  is  contended,  how- 
ever, that  the  defendants  had  no  actual  notice  of  the  assign- 
ment of  the  judgment  to  Seymour,  and  that,  consequently,  they 
are  protected  in  the  settlement  made.  But  the  rule  which 
they  invoke  does  not  extend  to  persons  claiming  to  be  bene- 
ficial owners.  It  only  extends  to  those  having  the  legal  title: 
Brewster  v.  Carries,  103  N.  Y.  556;  Trustees  of  Union  College  v. 
Wheeler,  61  Id.  88;  Bishop  v.  Garcia,  14  Abb.  Pr.,  N.  S.,  69. 
Had  payment  been  made  to  Sourwine  in  good  faith,  without 
■notice  of  his  assignment  to  Seymour,  a  different  question 
would  have  been  presented.  But  when  the  defendants  at- 
tempted to  settle  with  some  one  other  than  the  legal  owner,  in 
order  to  have  the  same  effectual,  the  duty  devolves  upon  them 
of  showing  that  the  person  with  whom  the  settlement  was 
made  at  the  time  had  the  right  to  receive  the  payment  and 
make  the  settlement.  This  they  had  failed  to  do;  for  it  ap- 
pears that  at  the  time  the  settlement  was  made  neither  Reed 
nor  his  agent,  Sourwine,  had  any  interest  in  the  judgment, 
legal  or  otherwise. 

The  judgment  should  therefore  be  affirmed,  with  costs. 


Appeal  Bond.  —  A  surety  on  an  appeal  bond  is  bound  by  the  judgment: 
C/tarlcs  v.  Hoskins,  14  Iowa,  471;  83  Am.  Deo.  378,  and  note  381. 
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Argersinger  v.   Macnaughton. 

[114  Nkw  York,  535.] 

Commission  Merchant  is  Bound  to  Ascertain  Character  or  Quality 
of  Goods  consigned  to  him  without  any  communication  to  him  from 
the  consignor  as  to  their  character  or  quality,  anil  to  put  them  upon 
the  market  for  what  they  are  in  that  respect.  He  ha3  no  implied 
power  to  undertake  that  the  goods  are  in  any  respect  other  than  or 
different  from  what  they  actually  are.  And  if  he  goes  beyond  his  au- 
thority, and  warrants  the  quality  of  the  goods,  the  warranty  will  be  his 
own,  and  he  will  be  personally  liable  for  its  breach. 

Agent  Who  Contracts  in  his  Own  Name,  and  Fails  to  Disclose  his 
Principal's  Name  at  the  time  of  making  a  contract  for  the  sale  or 
purchase  of  goods,  is  personally  liable  for  whatever  obligation  may  aris" 
out  of  the  contract.  The  purchaser  may,  in  such  case,  rely  upon  the  re- 
sponsibility of  the  person  with  whom  he  deals  for  the  performance  of  the 
contract,  and  is  not  required  to  look  elsewhere  to  obtain  it. 

Purchaser  of  Goods  with  Warranty  is  not  Bound  to  Return  Them 
upon  discovery  by  him  of  the  breach  of  the  warranty;  but  he  has  the 
right  to  retain  them,  and  seek  his  remedy  founded  upon  the  breach  of 
the  warranty;  and  this  right  is  not  qualified  by  the  fact  that  the  seller 
was  dealing  with  the  property  of  others  to  whom  he  was  required  to  ac- 
count for  the  proceeds  of  sales  made  by  him,  where  the  purchaser,  soon 
after  the  sale*,  advises  him  of  his  claim  for  damages  for  the  breach. 

Action  for  breach  of  warranty  in  sale  of  goods.  The  opin- 
ion states  the  case. 

A.  Blumenstiel,  for  the  appellant. 

James  A.  Dennison,  for  the  respondents. 

Bradley,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  sustained  by  breach  of  warranty  in  t ho 
6ale  by  the  defendant  to  the  plaintiffs  of  a  quantity  of  ante- 
lope skins,  and  the  plaintiff  recovered.  The  defendant  was  a 
coin  mission  merchant  in  the  city  of  New  York.  The  sale  in 
question  was  in  the  line  of  his  business,  and  made  by  him  as 
such  merchant.  The  referee  found  that  the  warranty  was 
made  by  the  defendant  that  they  were  a  sound,  choice  lot  of 
Indian-handled  skins,  free  from  damage  by  worm-cut,  and 
that  there  was  a  breach  of  such  warranty.  The  evidence  on 
the  part  of  the  plaintiffs  tends  to  prove  those  facts,  and  for 
the  purpose  of  this  review  they  must  be  deemed  established. 
The  main  contention  on  the  merits  on  the  part  of  the  defend- 
ant is,  that  he  was  not  liable,  because  the  sale  was  made  by 
him  as  agent  of  his  consignors  of  the  property  sold.  Upon 
that  subject,  the  referee  found  that  the  defendant  did  not  sell 
the  skins  upon  his  own  account,  but  as  commission  merchant, 


688  Argersinger  v.  Macnaughton.      [New  York, 

and  that  the  plaintiffs  knew  that  he  was  acting  as  an  agent 
only,  and  that  his  commission  was  five  per  cent.  The  referee, 
however,  determined  that  the  warranty  was  the  undertaking 
of  the  defendant,  and  that  he  was  charged  with  liability  by 
its  breach.  The  general  rule  is,  that  an  agent  employed  to  do 
an  act  is  deemed  authorized  to  do  it  in  the  manner  in  which 
the  business  intrusted  to  him  is  usually  done,  and  such  is  the 
presumed  limitation  upon  his  power  to  act  for  his  principal: 
Easton  v.  Clark,  35  N.  Y.  225;  Smith  v.  Tracy,  36  Id.  79;  Up- 
ton v.  Suffolk  Co.  Mills,  11  Cush.  586;  59  Am.  Rep.  163. 

While  the  defendant  dealt  in  the  property  of  others,  for 
whom  he  made  sales,  his  business  of  commission  merchant 
was  his  own.  He  undertook  to  sell  the  goods  sent  to  him  for 
this  purpose,  and  to  account  to  his  consignors  for  the  proceeds, 
less  his  commission.  As  between  him  and  them,  without  any 
special  instructions  or  authority,  it  would  seem  to  be  inferred 
that  he  should  sell  the  goods  as  they  were.  And  it  is  difficult 
to  find  in  such  case  any  implication  of  power,  derived  from 
them,  to  undertake  that  the  goods  were  in  any  respect  other 
or  different  than  they  in  fact  were.  Unless  the  character  or 
quality  of  the  goods  consigned  to  him  is  communicated  by  the 
consignors,  it  is  the  business  of  the  commission  merchant  to 
ascertain  what  they  are  in  that  respect,  and  put  them  upon 
the  market  only  as  such;  and  when  he  goes  beyond  that  he  is 
not,  as  between  him  and  his  principal,  within  the  authority 
presumptively  conferred  by  the  latter  upon  him.  It  does  not 
appear  that  those  parties,  from  whom  the  defendant  received 
the  property  in  question  for  sale,  gave  him  any  description  of 
the  quality  or  condition  of  it,  or  that  he  acted  otherwise  than 
upon  his  own  knowledge  or  judgment  in  that  respect  in  making 
the  sale  and  warranty;  nor  is  it  found  that  he  had  authority 
from  his  consignors  to  warrant  it.  But  there  was  some  evi- 
dence given,  on  the  part  of  the  defendant,  to  the  effect  that 
it  was  the  custom  in  the  trade  of  commission  dealers  not  to 
warrant  goods  sold.  While  the  purpose  of  such  evidence  was 
to  bear  upon  the  fact  whether  any  warranty  was  made,  and  in 
support  of  his  proof  that  none  was  made  in  this  instance,  it 
also  went  further,  and  may  have  been  treated  as  bearing  upon 
the  question  of  the  presumption  of  authority  from  his  princi- 
pal. If  the  custom  of  such  dealers  was  to  sell  goods  as  they 
were,  and  solely  upon  the  inspection  and  risk  of  the  purchas- 
ers, it  is  certainly  difficult  to  see  how  any  authority  from  the 
defendant's  principals  to  warrant  could  presumptively  arise  to 
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relieve  him  from  personal  liability  for  such  undertaking  made 
by  him  to  the  plaintiffs. 

The  conclusion  was  therefore  permitted  that  the  defendant's- 
relation  to  the  warranty  and  its  consequence  was  not  qualified 
by  his  agency,  pursuant  to  which  he  made  the  sale  to  tha 
plaintiffs. 

The  defendant  did  not  inform  the  plaintiffs,  nor  were  they  irr 
any  manner  advised,  of  the  name  or  names  of  the  party  or 
parties  who  sent  the  skins  to  the  defendant  to  be  sold  by  him.. 
The  question  is  presented,  whether  the  fact  that  the  defendant 
failed  to  give  the  plaintiffs  such  information  was  sufficient  to- 
deny  to  him  the  right  to  make  his  agency  effectual  as  a  de- 
fense. It  does  not  appear  that  the  plaintiff's  had  any  knowl- 
edge of  the  names  of  the  consignors  of  the  property,  or  that 
the  defendant  supposed  they  had  such  knowledge.  In  such 
case,  there  is  some  reason  to  conclude  that  the  defendant  in- 
tended to  make  the  warranty  his  own  as  between  him  and  the 
purchasers.  And  the  proposition  that  an  agent  contracting  in 
his  own  name,  and  failing  to  disclose  the  name  of  his  princi- 
pal at  the  time  of  making  a  contract  for  the  sale  or  purchase 
of  goods,  is  personally  liable  for  whatever  obligation  may  arise 
out  of  the  contract,  has  the  support  of  authority:  Mills  v.  Huntr 
17  Wend.  333;  Morrison  v.  Currie,  4  Duer,  79;  Cobb  v.  Knappy 
71  N.  Y.  348;  27  Am.  Rep.  51;  Ludwig  v.  Gillespie,  105  N.  Y. 
653;  Jemison  v.  Citizens'  Sav.  Bank,  44  Hun,  412.  That  doc- 
trine is  applicable  to  the  present  case.  The  defendant  made 
the  contract  of  sale  in  his  own  name,  as  commission  merchant,, 
without  disclosing  the  name  of  any  principal;  and  his  war- 
ranty given  to  produce  it  may,  within  that  rule,  as  between 
the  parties,  be  deemed  his  undertaking.  In  such  case,  it  may 
be  supposed  that  a  purchaser  relies  upon  the  responsibility  of 
the  person  with  whom  he  deals  for  the  performance  of  the  con- 
tract, and  that  he  is  not  required  to  look  elsewhere  to  obtain 
it.  When  there  is,  in  fact,  a  principal,  the  agent  may  ordi- 
narily relieve  himself  from  personal  liability,  upon  a  contract 
made  in  his  behalf,  by  disclosing  his  name  at  the  time  of 
making  it.  Upon  such  disclosure,  however,  the  party  proeeed- 
ing  to  deal  with  the  agent  may  or  may  not,  as  he  pleases, 
enter  into  contract  upon  the  responsibility  of  the  named  prin- 
cipal, but  to  permit  an  agent  to  turn  over  to  his  customer  an 
undisclosed,  and  to  the  latter  unknown,  principal,  might  have 
the  effect  to  deny  to  the  customer  the  benefit  of  any  available 
or  responsible  means  of  remedy  or  relief  founded   upon  the 
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contract.  The  rule  is  no  less  salutary  than  reasonable  that 
an  agent  may  be  treated  as  the  party  to  the  contract  made  by 
him  in  his  own  name,  unless  he  advises  the  other  party  to  it 
of  the  name  of  the  principal  whom  he  assumes  to  represent  in 
making  it,  where  that  is  unknown  to  such  party. 

This  proposition  is  not  inconsistent  with  the  general  rule 
that  an  agent,  acting  within  the  scope  of  his  authority  with  a 
party  advised  of  his  agency,  will  not  be  personally  charged, 
unless  it  appears  that  such  was  his  intention:  Hall  v.  Lauder- 
dale, 46  N.  Y.  70.  The  disclosure  of  his  agency  is  not  com- 
pletely made,  unless  it  embraces  the  name  of  the  principal; 
and  without  that  the  party  dealing  with  him  may  understand 
that  he  intended  to  give  his  personal  liability  and  responsi- 
bility in  support  of  the  contract  and  for  its  performance.  The 
cases  cited  by  the  defendant's  counsel,  having  relation  to  the 
right  of  set-off  in  behalf  of  a  person  who  has  dealt  with  an 
agent,  whose  agency  was  unknown  to  such  person,  have  no 
necessary  application  to  the  question  now  here.  In  those 
cases  the  question  arose  between  the  principal  and  the  party 
dealing  with  the  agent,  without  any  knowledge  of  his  agency, 
and  upon  the  faith  that  he  was  dealing  on  his  own  account 
in  selling  property  in  his  possession,  and  of  which  he  appa- 
rently was  the  owner.  And  in  such  cases  the  right  of  the 
party  purchasing  property  of  the  agent  to  set  off  a  claim 
against  the  latter,  in  an  action  brought  by  the  principal,  is 
dependent  upon,  not  only  want  of  actual  knowledge  of  the 
agency,  but  of  circumstances  which  would  direct  a  prudent 
man  to  inquiry  and  information  of  the  fact,  or  furnish  him 
reason  to  believe  that  he  was  dealing  with  an  agent:  Wright 
v.  Cabot,  89  N.  Y.  570;  Nichols  v.  Martin,  35  Hun,  168, 
and  cases  there  cited.  This  rests  upon  the  principle  that 
where  one  of  two  innocent  parties  must  suffer  loss,  it  should 
fall  on  him  who  has  furnished  the  means  and  opportunity  to 
another  to  do  that  which  is  done  by  the  latter  to  cause  it. 
The  contract  of  sale  was  an  executed  one,  and  while  the  re- 
turn of  the  property  to  the  defendant  may  have  been  a  suit- 
able manner  of  amicably  adjusting  the  matter,  the  plaintiffs 
were  not  legally  required  to  do  so.  After  the  skins  were  pur- 
chased by  and  delivered  to  them,  the  plaintiffs  had  the  right 
to  retain  them,  and  seek  their  remedy  founded  upon  breach 
of  the  warranty.  Nor  is  it  seen  how  that  right  is  qualified, 
as  applied  to  this  case,  by  the  fact  that  the  defendant  was 
dealing  with  the  property  of  others  to  whom  he  was  required 
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to  account  for  the  proceeds  of  sales  made  by  him.  He  was, 
soon  after  the  sale,  advised  of  the  claim  of  the  plaintiffs  for 
damages  on  account  of  the  impaired  condition  of  the  skins; 
and  if  the  defendant,  as  between  him  and  his  consignors, 
acted  within  the  authority  derived  from  them  in  making  the 
warranty,  he  had  the  opportunity  of  seeking  indemnity  in 
some  manner  before  he  paid  over  such  proceeds  to  his  princi- 
pals. It  is  deemed  unnecessary  to  advert  more  fully  to  the 
evidence  in  support  of  the  facts  found  by  the  referee,  as  it 
does  not  appear  that  the  case  contains  all  the  evidence:  Porter 
v.  Smith,  107  N.  Y.  531. 

We  have  examined  all  the  exceptions  taken  by  the  defend- 
ant on  the  trial,  and  to  the  conclusions  of  fact  and  law  of  the 
referee,  and  find  no  error  in  any  of  the  rulings  to  which  they 
were  taken. 

The  judgment  should  be  affirmed. 

Agency.  —  An  agent  is  personally  liable  upon  his  contracts  as  such,  unless 
he  can  show  authority  to  bind  his  principal:  Gillaspie  v.  Wesson,  7  Port.  454; 
31  Am.  Dec.  715;  and  note  to  Davis  v.  Henderson,  59  Id.  231,  for  the  lia- 
bility of  an  agent  upon  contracts  executed  in  ids  own  name. 

Sale — Breach  of  Warranty.  —  A  purchaser  may,  without  returning 
or  offering  to  return,  when  there  has  been  a  breach  of  warranty,  bring  an 
action  for  damages  for  a  breach  of  his  contract:  Fisk  v.  Tank,  12  Wis.  276; 
78  Am.  Dec.  737;  Getty  v.  Roundtree,  2  Pinn.  379;  2  Chand.  28;  54  Am.  Dec. 
138;  Kase  v.  John,  10  Watts,  107;  36  Am.  Dec.  148;  Voorhees  v.  Earl,  2  Hill, 
288;  38  Am.  Dec.  588;  Alien  v.  Anderson,  3  Humph.  581;  39  Am.  Dec.  197; 
Price  v.  Lewis,  17  Pa.  St.  51;  55  Am.  Dec.  536.  An  action  may  be  main- 
tained on  a  warranty  without  a  return  of  the  property  by  the  purchaser: 
Utorra  v.  Emerson,  72  Iowa,  390.  Where  an  article  is  sold  with  a  warranty 
as  to  its  quality,  and  a  condition  that  the  purchaser  may  return  it  if  it  does 
not  correspond  with  the  warranty,  the  purchaser,  in  case  of  a  breach  of  war- 
ranty, is  not  limited  to  the  right  of  returning  the  property,  but  may  keep  it, 
and  sue  for  damages  for  a  breach  of  the  contract:  Shupe  v.  Calknder,  56 
Conn.  489. 


Hangen  v.  Hachemeister. 

[114  New  York,  566.] 

Chattel  Mortgage  is  Void  as  to  Creditors  of  Mortgagor,  where  there 
is  an  agreement  or  understanding  between  the  parties  thereto,  at  the 
time  of  its  execution,  that  the  mortgagor  may  sell  or  dispose  of  the  prop- 
erty mortgaged  for  and  on  his  own  account.  And  such  agreement  or 
understanding  may  be  proved  by  parol,  or  inferred  from  the  fact  that  the 
sales  are  permitted  by  the  mortgagee. 

Administrator  may  Disaffirm  and  Treat  as  Void  Mortgage  Made 
by  His  Intestate  in  fraud  of  the  rights  of  the  latter's  creditor*.  Th« 
administrator  represents  the  creditors  as  well  as  the  estate. 
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Exception  to  Evidence  Admitted  is  not  Available  on  Appeal,  where 
no  objection  is  made  until  after  its  admission,  and  no  motion  is  made 
to  strike  it  out. 

Evidence  of  Plaintiff's  Receipts  and  Disbursements  for  Two  Weeks 
prior  to  the  taking  and  carrying  away  of  his  property,  as  alleged  in 
his  complaint,  is  properly  admitted  for  the  purpose  of  determining  the 
amount  of  his  damages,  where  the  complaint  alleges,  that  the  taking  of 
the  property  broke  up,  injured,  and  destroyed  his  business. 

Evidence  of  Price  Paid  for  Property  within  Three  Weeks  before 
the  taking  of  it  is  admissible  for  the  purpose  of  proving  its  value  at 
the  time  of  the  taking,  where  there  is  no  pretense  that  it  has  changed 
in  value  during  that  time. 

Witness  is  Competent  to  Express  his  Judgment  as  to  Value  of  Prop- 
erty, where  he  testifies  that  he  is  familiar  with  such  property,  that 
he  has  bought  and  sold  property  of  that  grade,  and  for  eight  years  has 
been  engaged  in  a  busiuess  in  which  such  property  is  bought  and  sold. 

Refusal  to  Give  Charge  Which  is  Incomplete,  and,  as  It  Stands, 
Meaningless,  is  not  error. 

Chattel  Mortgage  is  Vitiated  by  Agreement  that  Mortgagor  may 
Sell  the  property  mortgaged,  and  apply  the  proceeds  to  other  pur- 
poses than  the  mortgage  debt,  and  not  by  the  fact  that  such  sale  has 
been  made. 

Action  to  recover  the  value  of  property  unlawfully  taken, 
and  damages  for  the  taking.     The  opinion  states  the  case. 

Henry  Daily,  Jr.,  for  the  appellant. 

Richard  L.  Sweezy,  for  the  respondent. 

Haight,  J.  This  action  was  brought  to  recover  the  value 
of  certain  personal  property,  consisting  of  bar-fixtures,  gas- 
fixtures,  water-fixtures,  pumps,  counters,  tables,  chairs,  glass- 
ware, window-shades,  and  other  property  contained  in  the 
saloon  at  No.  44  Clinton  Place,  in  the  city  of  New  York, 
which,  it  is  alleged,  was  wrongfully  and  unlawfully  taken 
from  the  plaintiff  by  the  defendant,  carried  away,  and  con- 
verted to  his  own  use;  and  also  for  damages  for  breaking 
up  and  injuring  the  plaintiff's  business,  reputation,  and 
credit. 

The  defense  is,  that  the  property  was  taken  by  virtue  of 
a  chattel  mortgage.  It  appears  that,  in  the  year  1877,  a  young 
man  by  the  name  of  George  A.  Von  Rauscher  was  engaged  in 
conducting  a  saloon  at  the  place  in  question,  and  upon  the 
nineteenth  day  of  October,  1877,  he  died;  that  the  public  ad- 
ministrator of  the  city  was  appointed  the  administrator  of  his 
estate,  and  as  such  took  possession  of  his  personal  property, 
and  thereafter,  and  on  the  27th  of  October,  1877,  sold  at  pub- 
lic auction  the  furniture,  fixtures,  and  appurtenances  of  the  sa- 
loon to  the  plaintiff  for  the  sum  of  $483,  who  thereupon  entered 
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into  the  possession  of  the  place,  and  continued  the  business 
with  the  property  thus  purchased;  and  about  the  middle  of 
November  thereafter,  the  defendant,  who  is  a  member  of  the 
firm  of  George  Ringler  &  Co.,  entered  the  premises  with  a 
number  of  men  and  took  and  carried  away  the  property  in 
controversy.  It  further  appears  that  on  the  first  day  of  No- 
vember, 1876,  Von  Rauscher  executed  to  one  August  Von 
Rauscher  a  chattel  mortgage  upon  the  wines,  liquors,  articles 
of  furniture  belonging  to  him,  and  all  other  goods  and  chattels 
mentioned  in  a  schedule  annexed,  that  was  at  that  time  in 
the  saloon  at  44  Clinton  Place,  New  York,  to  secure  the  pay- 
ment of  a  promissory  note  for  $340,  payable  in  one  year  from 
date.  The  mortgage  provided  that,  until  default  be  made  in 
the  payment,  the  mortgagor  was  to  remain  and  continue  in 
the  quiet  and  peaceable  possession  of  the  said  goods  and  chat- 
tels and  the  full  and  free  enjoyment  of  the  same.  The  schedule 
annexed  enumerated  the  chairs,  tables,  counters,  bar,  fixtures, 
etc.,  contained  in  the  saloon,  including  the  stock  of  wines,  ales, 
liquors,  and  cigars.  This  mortgage  was  subsequently  assigned 
to  the  firm  of  George  Ringler  &  Co.,  who  were  the  owners  of  it 
at  the  time  the  property  was  taken  by  the  defendant. 

Upon  the  trial  the  plaintiff  claimed  that  the  mortgage  was 
fraudulent  and  void  for  the  reasons, —  1.  That  Von  Rauscher, 
the  mortgagor,  at  the  time  it  was  executed  was  an  infant 
under  the  age  of  twenty-one  years;  and  2.  That  it  was  ex- 
ecuted under  an  agreement  that  he  should  continue  in  the 
possession  of  the  property  and  have  the  full  and  free  enjoy- 
ment of  it,  with  the  right  to  sell  and  dispose  of  the  wines,  ales, 
liquors,  and  cigars  for  his  own  benefit  and  advantage,  without 
applying  the  proceeds  upon  the  mortgage  debt.  As  to  the 
claim  of  infancy,  the  trial  court  held  and  decided  that  it  was 
not  established,  and  only  submitted  to  the  jury  the  question 
as  to  whether  there  was  an  agreement  that  the  mortgagor  was 
to  have  the  right  to  sell  and  dispose  of  the  property  mentioned, 
and  to  retain  the  proceeds  thereof.  The  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  the  value  of  the  property  taken, 
thus  finding  that  such  agreement  was  made.  In  the  case  of 
Southard  v.  Benner,  72  N.  Y.  424,  it  was  held  that  if,  at  the 
time  of  the  execution  of  a  chattel  mortgage  upon  the  stock  of 
merchandise,  it  is  understood  and  agreed  between  the  parties 
that  the  mortgagor  may  sell  the  stock  and  use  the  proceeds  in 
his  business,  and  the  agreement  is  carried  out,  the  mortgagor 
making  the   sales  with  the  knowledge  of  the   mortgagee,  the 
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transaction  is  fraudulent  in  law  as  against  the  creditors  of  the 
mortgagor.  It  was  further  held  in  that  case  that  such  an 
agreement  might  be  proved  by  parol,  or  inferred  from  the  fact 
that  the  mortgagee  had  permitted  the  sales  to  be  made. 

In  the  case  of  Potts  v.  Hart,  99  N.  Y.  168,  it  was  held  that 
the  mortgage  would  be  void  when  it  is  given  with  a  tacit  un- 
derstanding that  such  sales  may  be  made;  and  in  the  case  of 
Russell  v.  Winne,  37  Id.  591,  97  Am.  Dec.  755,  it  was  held  that 
an  agreement  that  the  mortgagor  may  remain  in  possession, 
and  sell  or  dispose  of  the  mortgaged  property  for  his  own  use, 
rendered  the  mortgage  fraudulent  as  to  creditors,  whether  the 
agreement  be  contained  in  the  instrument  or  was  independent 
of  it,  and  that  if  it  was  void  as  to  a  part  of  the  chattels  cov- 
ered by  it,  it  was  void  as  to  the  whole. 

The  wines,  ales,  liquors,  and  cigars  constituted  the  stock  of 
merchandise  embraced  in  the  mortgage.  The  administrator 
represented  the  creditors  as  well  as  the  estate.  As  such,  he 
had  the  right  to  disaffirm,  and  treat  as  void,  the  mortgage,  if 
it  was  made  in  fraud  of  the  rights  of  creditors.  It  appears 
that  there  were  other  creditors  of  the  deceased,  and  it  is  un- 
derstood that  he  was  insolvent.  The  administrator,  therefore, 
had  the  right  to  take  possession  of  the  property,  to  sell  it  at 
public  auction,  and  give  a  good  title  to  the  purchaser,  provided 
the  agreement  complained  of  was,  in  fact,  made. 

As  we  have  seen,  the  agreement  may  be  a  tacit  understand- 
ing; it  may  be  proved  by  parol,  or  inferred  from  the  fact  that 
the  sales  were  permitted  by  the  mortgagee.  The  first  bit  of 
evidence  we  have  upon  the  subject  appears  in  the  provisions 
of  the  mortgage,  in  which  it  was  agreed  that  the  mortgagor 
should  remain  and  continue  in  the  quiet  and  peaceable  pos- 
session of  the  goods  and  chattels,  and  have  the  full  and  free 
enjoyment  of  the  same,  until  default  was  made  in  the  pay- 
ment, which  was  a  year  from  the  date  of  the  instrument. 
There  was  further  evidence  to  the  effect  that  the  mortgagee 
was  a  brother  of  the  mortgagor,  and  that  he  had  loaned  the 
mortgagor  the  sum  of  $340  to  enable  him  to  carry  on  the 
saloon.  The  stock  in  trade  consisted  of  wines,  ales,  liquors, 
and  cigars.  The  business  engaged  in  consisted  of  the  sale  of 
these  commodities;  and  if  they  could  not  be  sold,  the  mort- 
gagor could  not  well  conduct  his  business  of  keeping  a  saloon. 
It  further  appears,  from  the  evidence,  that  the  mortgagor  did 
continue  the  business  of  running  the  saloon  down  to  about  the 
time  of  his  death,  conducting  it  in  the  usual  way.     It  appears 
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to  us  that  the  jury  had  the  right  to  infer  from  these  facts 
that  it  was  mutually  understood  between  the  parties  that  the 
mortgagor  should  have  the  right  to  sell  and  dispose  of  the 
merchandise  embraced  in  the  mortgage  for  and  on  his  own 
account,  and  that  the  mortgage  was  consequently  void  as 
against  creditors.  This  question  was  submitted  to  the  jury 
without  exception  on  the  part  of  the  defendant;  and  we  must 
regard  the  parties  as  concluded  by  the  finding. 

Upon  the  trial,  evidence  was  given  tending  to  show  the 
plaintiff's  receipts  from  sales  made  each  day  for  two  weeks 
before  the  property  was  taken.  After  the  evidence  had  been 
taken,  the  objection  was  made  that  there  was  no  claim  made 
for  such  damages.  The  objection  was  overruled,  and  an  ex- 
ception was  taken.  Evidence  was  also  given  showing  the 
expenses  each  day.  The  exception  is  not  available  here,  for 
the  reason  that  the  objection  was  not  made  in  time,  and  there 
was  no  motion  to  strike  out  the  evidence  taken.  But  such 
damages  were  claimed  in  the  complaint.  It  was  alleged  that 
the  taking  of  the  property  broke  up,  injured,  and  destroyed 
the  plaintiff's  business,  brought  him  into  disgrace,  and  in- 
jured his  business,  reputation,  and  credit,  for  which  he  suf- 
fered damages,  etc. 

In  determining  the  amount  of  such  damages,  it  was  neces- 
sary to  understand  the  nature  and  amount  of  business  that 
he  was  carrying  on  at  the  time  the  property  was  taken,  and 
the  receipts  and  disbursements  for  two  weeks  prior  to  that 
time  does  not  appear  to  us  to  be  too  remote:  -Schile  v.  Brock- 
halius,  80  N.  Y.  614.  Evidence  was  also  given  tending  to 
show  that  there  was  an  arrangement  between  the  administra- 
tor and  the  defendant  by  which  the  property  was  to  be  sold, 
and  the  proceeds  retained,  subject  to  the  determination  of  the 
question  of  the  validity  of  the  mortgage.  Objection  was 
taken  to  this  evidence  as  irrelevant  and  incompetent.  The 
conversation  was  with  Mr.  Tenny,  the  defendant's  lawyer, 
the  person  who  had  been  employed  to  foreclose  the  mortgago 
and  take  possession  of  the  property.  A  controversy  had 
arisen  between  him  and  the  public  administrator  as  to  the 
validity  of  the  mortgage;  the  objection  was  not  placed  upon 
the  ground  that  Tenny  was  not  authorized  to  make  the  ar- 
rangement; had  it  been,  evidence  to  that  effect  might  have 
been  supplied;  for  this  reason,  the  exception  is  not  well 
taken. 

The  plaintiff  was  permitted  to  testify  as  to  the  cost  of  arti- 
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«les  purchased  by  him  from  other  sources  than  the  adminis- 
trator, which  he  claimed  was  taken  by  the  defendant,  and  also 
■as  to  the  amount  that  he  paid  for  the  property  taken  at  the 
administrator's  sale.  The  first  objection  was  based  upon  the 
ground  that  it  furnished  no  evidence  of  the  actual  value  at 
the  time  that  the  property  is  alleged  to  have  been  taken.  It, 
however,  appeared  that  the  property  had  been  purchased 
within  three  weeks  of  the  time  that  it  was  taken,  and  there  is 
no  pretense  that  it  had  changed  in  value  during  that  time. 
The  second  objection  was  based  upon  the  ground  that  the  wit- 
ness was  not  an  expert  as  to  the  value  of  such  property.  The 
<court  admitted  the  evidence,  but  subsequently  held  that  he 
was  not  qualified  to  give  an  opinion  as  to  the  value  of  the 
property,  upon  the  ground  that  he  was  not  an  expert.  His 
•evidence  was  to  the  effect  that  he  was  familiar  with  such 
property;  that  he  had  bought  and  sold  that  grade  of  property, 
and  had  for  eight  years  been  engaged  in  the  business  of  keep- 
ing a  saloon,  and  in  buying  and  selling  fixtures  and  saloons. 
It  appears  to  us  that  he  was  competent  to  express  his  judg- 
ment as  to  the  value  of  the  property,  and  we  are  therefore  of 
the  opinion  that  the  evidence  was  competent,  and  within  the 
rule  stated  in  the  case  of  Hoffman  v.  Conner,  76  N.  Y.  121-124. 

The  defendant  requested  the  court  to  charge  that  the  plain- 
tiff must  prove  that  this  mortgagor  actually  sold,  as  his  stock 
in  trade,  property  covered  by  the  mortgage,  and  applied  the 
money  to  other  purposes  than  the  mortgage  debt,  which  was 
refused.  It  was  the  agreement  that  the  mortgagor  might  sell 
the  stock  in  trade,  and  apply  the  proceeds  to  other  purposes 
than  the  mortgage  debt,  that  vitiated  the  mortgage,  and  not 
the  fact  that  such  sale  had  been  made.  But  the  request  is 
incomplete,  and,  as  it  stands,  is  meaningless.  It  does  not  point 
out  the  consequences  that  would  result  in  case  of  failure  to 
snake  such  proof.  We  suppose  that  the  defendant  intended 
to  request  the  court  to  charge  that  the  plaintiff,  in  order  to 
recover,  must  prove,  etc.  The  proposition  was  substantially 
charged,  and  we  do  not  feel  justified  in  supplying  the  words 
necessary  to  make  the  exception  available.  We  have  exam- 
ined the  other  exceptions  appearing  in  the  case,  but  are  of  the 
opinion  that  they  point  to  no  error. 

The  judgment  should  therefore  he  affirmed,  with  costs. 


Chattel  Mortgages  —  Fraudulent  Conveyances.  — A  transfer  of  prop- 
erty which  attempts  to  secure  to  the  transferrer  the  use  of  the  property  trans- 
ferred,   to  the   exclusion  of   creditors   or  others  haviug   claims  upon  it,  u 
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fraudulent  upon  its  face:  Tyler  v.  Tyler,  126  111.  525;  9  Am.  St.  Rep.  642. 
Chattel  mortgage  is  not  void  because  the  mortgagor  is  to  receive  some  bene- 
fit therefrom,  if  the  provisions  are  in  good  faith,  and  not  for  the  purpose  of 
defrauding  creditors;  but  the  question  of  good  faith  is  for  the  jury:  W hilson 
v.  Oriffin,  39  Kan.  211;  7  Am.  St.  Rep.  546,  and  note  550;  Conkliny  v.  Shelley, 
28  N.  Y.  300;  84  Am.  Dec.  348;  Qooyins  v.  Oilmore,  47  Me.  9;  74  Am.  Dec. 
472;  Barnet  v.  Fergus,  51  111.  352;  99  Am.  Dec.  547;  compare  Roundy  v.  Con- 
verse, 71  Wis.  524;  5  Am.  St.  Rep.  240,  and  note  242,  as  to  the  validity  and 
construction  of  chattel  mortgages  with  power  in  the  mortgagor  to  sell  the 
mortgaged  chattels. 
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Railway  Company  is  Bound  to  Use  Reasonable  Care  in  Providing 
Suitable  Means,  appliances,  and  structures  with  a  view  to  the  safety 
of  its  employees,  and  that  they  may  not  be  unnecessarily  exposed  to 
danger  of  injury  in  its  service.  And  where  a  switchman  in  its  employ, 
while  coupling  cars  after  dark,  falls  into  a  cattle-guard  near  the  scales 
on  which  the  cars  are  weighed,  without  knowing  it  to  be  there,  —  he  hav- 
ing been  but  three  days  in  the  company's  service, — and  is  injured,  the 
location  in  question  being  the  place  where  cars  when  weighed  were  com- 
monly and  habitually  coupled,  the  jury  is  warranted  in  finding  that  the 
cattle-guard  so  located  was  liable  to  put  the  switchman  in  danger  of 
injury  in  proceeding  to  couple  cars  there  without  the  caution  which 
knowledge  of  it  would  enable  him  to  exercise;  and  that  the  company  in 
permitting  the  cattle-guard  in  that  place  in  the  condition  in  which  it 
was  failed  to  perform  its  duty  to  him,  and  was  chargeable  wiih  negli- 
gence, although  it  had  been  usual  to  couple  cars  over  it,  a3  they  came 
from  the  scales,  and  no  injury  had  hitherto  resulted  from  it;  and  also 
that,  considering  his  recent  entrance  into  the  service,  and  the  fact  that 
his  duties  had  not,  up  to  that  time,  called  him  to  the  place  in  question, 
he  was  not  chargeable  with  contributory  negligence,  although  he  had  a 
lighted  lantern  in  his  hand  at  the  time  the  accident  happened. 

Action  to  recover  damages  for  personal  injuries.    The  opin- 
ion states  the  case. 

Divert  and  Redfield,  for  the  appellant. 

H.  Austin  Clark,  for  the  respondent. 

Bradley,   J.     The   action   was   founded    upon   the   alleged 

negligence  of  the  defendant,  and  brought  to  recover  damages 
for  personal  injury  suffered  by  the  plaintiff  while  in  the  ser- 
vice of  the  defendant.  The  plaintiff  had  been  in  such  service 
three  days  as  switchman  in  the  defendant's  yard  at  Elmira, 
New  York,  and  then  while  engaged  in  coupling  cars  his  arm 
was  crushed,  and  as  the  consequence,  was  amputated.  The 
evidence  warranted  the  conclusion  that  the  injury  was  can-' 
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by  his  stepping  into  a  cattle-guard,  where  he  was  proceeding 
to  couple  cars.  And  the  charge  of  negligence  against  the  de- 
fendant is  made  upon  the  fact  that  it  had  put  and  maintained 
as  it  had  the  cattle-guard  at  that  place.  It  was  near  the 
scales  where  the  defendant  weighed  its  cars,  and  on  and  over 
it  the  cars  passed  when  pushed  from  the  scales  after  being 
weighed.  On  this  occasion,  the  defendant  was  engaged  in 
weighing  cars.  And  when  the  weight  of  one  was  taken,  that 
car  was  shoved  off  and  at  the  same  time  another  placed  on 
the  scales  by  the  movement  of  the  engine  at  the  other  end  of 
the  train.  In  that  manner  cars  were  displaced  from  and 
placed  upon  the  scales  until  the  weighing  of  those  of  the  train 
put  there  for  that  purpose  was  completed.  When  the  second 
one  was  shoved  from  the  scales,  the  plaintiff  was  directed  to 
go  and  couple  it  with  the  car  which  preceded  it.  This  he  was 
proceeding  to  do  when  he  received  the  injury.  The  ends 
which  he  sought  to  couple  of  the  two  cars  were  over  the  cat- 
tle-guard, which  he  stepped  into,  and  fell.  And  it  must  here 
be  assumed  that  this  was  the  cause  of  the  injury.  His  arm 
was  caught  between  the  bumpers  of  those  approaching  cars 
and  crushed.  .  When  the  plaintiff  entered  into  the  defendant's 
employment,  he  assumed  the  usual  hazards  of  the  service  and 
such  risks  as  were  apparent  to  observation:  Gibson  v.  Erie 
R.  R.  Co.,  63  N.  Y.  449;  20  Am.  Rep.  552. 

But  the  duty  was  with  the  defendant  to  use  reasonable  care 
in  providing  suitable  means,  appliances,  and  structures  with 
a  view  to  the  safety  of  its  employees,  and  that  they  might  not 
unnecessarily  be  exposed  to  danger  of  injury  in  the  service. 
The  use  of  cattle-guards  are  essentially  proper  for  recognized 
purposes  at  some  places  on  railroads.  The  question  has  rela- 
tion to  the  location  and  situation  of  this  one.  It  had  been 
there  for  several  years.  And  although  it  had  been  usual  to 
couple  over  it  cars  as  they  came  from  the  scales,  no  injury,  so 
far  as  appears,  had  resulted  from  it.  The  fact  that  the  loca- 
tion in  question  was  the  place  where  cars  when  weighed  were 
commonly  and  habitually  coupled  imposed  upon  the  defend- 
ant the  duty  to  use  care  to  make  that  place  reasonably  safe 
for  that  service  of  its  employees.  The  description  given  of  this 
structure  was  such  as  to  enable  the  jury  to  say  that  it  was 
liable  to  put  in  danger  of  injury  a  person  proceeding  to  couple 
cars  there  without  the  caution  which  knowledge  of  it  would 
enable  him  to  exercise.  And  upon  the  evidence,  the  rinding 
of  the  jury  was  warranted  that  the  defendant,  in  permitting 
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the  cattle-guard  to  remain  at  that  place  in  the  condition  in 
which  it  was,  had  failed  to  perforin  its  duty  to  its  employees, 
and  was  chargeable  with  negligence.  But  that  did  not  render 
the  defendant  liable  to  the  plaintiff,  if  the  cattle-guard  was 
obvious  or  known  to  him  at  the  time  in  question:  De  Forest  v. 
Jewett,  88  N.  Y.  264;  Appel  v.  B.,  N.  7.,  &  P.  R.  R.  Co.,  Ill 
Id.  550.  The  occurrence  was  in  the  evening;  it  was  then 
dark;  and  although  the  plaintiff  had  a  lighted  lantern,  the 
evidence  permitted  the  jury  to  find  that  he  had  no  knowledge 
up  to  that  time  of  the  cattle-guard,  and  that  without  any 
negligence  on  his  part  he  did  not  observe  it  at  the  time  he 
attempted  to  couple  the  cars  upon  the  occasion  when  he  re- 
ceived the  injury.  It  is  urged  that  the  plaintiff  was  bound 
to  make  himself  acquainted  with  the  situation  presented  by 
the  various  structures  about  the  yard,  and  their  condition. 
It  is  quite  true  that  his  duty  was  to  use  due  diligence  to 
familiarize  himself  by  observation  with  the  structures  and 
their  situation  and  condition  in  the  yard,  with  a  view  to  his 
own  safety  in  the  performance  of  his  duty  and  for  the  protec- 
tion of  himself  against  injury.  But  his  recent  entrance  into 
the  service,  and  the  fact  that  his  duties  hitherto  had  not  called 
him  to  the  place  in  question,  enabled  the  jury  to  find  that  his 
failure  to  escape  the  injury  was  not  attributable  to  any  want 
of  diligence  on  his  part  in  that  respect.  The  case  seems  to  be 
within  the  doctrine  of  Plank  v.  New  York  etc.  R.  R.  Co.,  60 
Id.  607.  The  exception  to  the  denial  of  the  motion  for  non- 
suit was,  therefore,  not  well  taken.  And  the  questions  of  fact 
presented  by  the  evidence  were  properly  submitted  to  the 
jury. 

The  judgment  should  be  affirmed. 

Master  and  Servant.  —  The  master  must  supply  safe  appliances  and 
instrumentalities  for  the-  use  of  hia  servants,  and  he  must  use  reasonable 
diligence  in  ascertaining  whether  his  machinery  is  safe:  Wuotilla  v.  Duluth 
Lumljer  Co.,  37  Minn.  153;  5  Am.  St.  Rep.  832;  Faren  v.  Sellers,  39  La.  Ann. 
1011;  4  Am.  St.  Rep.  256;  Gulridge  v.  Missouri  etc.  R.  R.  Co.,  94  Mo.  468; 
4  Am.  St.  Rep.  392,  and  note;  Little  Rock  etc.  R.  R.  Co.  v.  Lecerett,  48  Ark. 
333;  3  Am.  St.  Rep.  230;  Clapp  v.  Minneapolis  etc.  R.  R.  Co.,  36  Minn.  6; 
1  Am.  St.  Rep.  629;  Chicago  etc.  R.  R.  Co.  v.  Swell,  45  111.  197;  92  Am.  Dec. 
206,  and  note  213;  Roijera  v.  Ludlow  Mfg.  Co.,  144  Mass.  198;  59  Am.  Rep. 
68,  and  note  75. 
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Hayes  v.  Nourse. 

1114  New  York,  595.] 

Pendency  or  Action,  or  Recorded  Notice  thereof,  does  not  Make 
Title  Defective.  — Neither  a  pending  action  brought  to  establish  title 
to  or  a  lien  upon  land,  nor  a  duly  recorded  notice  of  its  pendency,  of 
itself,  makes  the  title  defective,  or  creates  a  lien  on  the  land. 

Infancy  of  Heirs  of  Deceased  Plaintiff  is  not  Legal  Excuse  for  their 
failure  to  perform  the  contract  of  their  ancestor,  in  an  action  to  compel 
a  vendor  to  specifically  perform  a  contract  for  the  sale  of  land,  and  the 
laches  which  would  have  barred  such  an  action  by  him  will  bar  a  like 
action  prosecuted  by  them. 

Purchaser,  Pendente  Lite,  of  Subject  of  Litigation  is  not  Affected 
by  Suit  pending,  or  by  the  notice  of  its  pendency,  unless  the  suit  has 
been  prosecuted  with  due  diligence,  if  he  buys  in  good  faith,  and  without 
actual  notice  of  the  claims  of  the  litigants. 

Right  to  Revive  Action  Lost  by  Long  Delay,  when. — The  right  of  a 
plaintiff  to  revive  and  continue  an  action  against  the  successors  in  inter- 
est of  a  deceased  defendant  may  be  lost  by  long  delay  in  making  the  ap- 
plication, especially  if  the  successors  are  purchasers  in  good  faith,  and 
the  condition  and  value  of  the  property  have  greatly  changed,  and  the 
only  witnesses  by  which  the  facta  in  issue  can  be  established  are  dead. 

Action  brought  to  recover  a  payment  made  at  the  time  of 
the  execution  of  a  contract  for  the  sale  of  lands  on  the  ground 
of  defect  in  title.  In  1819  Peter  Kemble  owned  in  fee  and 
was  in  possession  of  the  lots  in  question,  in  the  city  of  New 
York.  He  died  February  1,  1823,  having  devised  the  lots  to 
his  five  children.  His  will  was  duly  probated,  April  7,  1824, 
four  of  the  devisees  conveyed  the  lots  to  the  fifth  devisee, 
Mary  Kemble,  who  recorded  her  deed,  and  some  time  there- 
after, the  date  not  appearing,  took  possession  under  her  deed, 
and  remained  in  possession  until  October  1,  1854,  when  she 
conveyed  to  James  N.  Paulding,  who  recorded  his  deed,  im- 
mediately took  possession  under  it,  and  remained  in  possession 
until  August  30,  1884,  when  he  conveyed  to  the  defendant  in 
this  action  in  trust  for  the  benefit  of  creditors.  March  25, 
1885,  the  defendant  sold  the  lots  by  public  auction  to  the 
plaintiff  for  $26,100.  She  paid  down  $2,650,  and  contracted 
to  pay  the  balance  and  take  a  deed  April  15,  1885.  But 
before  the  last-named  date  she  discovered  facts  which  she 
claimed  made  the  defendant's  title  defective,  or,  at  least,  so 
doubtful  that  she  was  entitled  to  rescind  the  sale  and  recover 
the  amount  paid.  The  time  for  the  performance  of  the  con- 
tract was  extended  to  May  16,  1885,  when  plaintiff  finally  re- 
fused to  take  the  title,  demanded  the  repayment  of  the  $2,650, 
and  began  this  action      The  facts  discovered  were:   1.  A  bill 
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filed  July  31,  1836,  in  the  late  court  of  chancery,  wherein  John 
McGeer,  Thomas  McGeer,  Peter  McGeer,  an  infant,  and  Mary 
A.  McGeer,  an  infant,  were  complainants,  and  Gouverneur 
Kemble,  William  Kemble,  Richard  F.  Kemble,  Mary  F. 
Kemble,  and  Gertrude  Kemble  Paulding,  the  five  children 
and  devisees  of  Peter  Kemble,  were  defendants;  2.  A  notice 
of  the  pendency  of  the  action,  filed  the  same  day;  3.  The 
joint  and  several  answer  of  the  defendants,  verified  January 
28,  1837;  4.  Depositions  taken  in  the  suit,  in  November 
and  December,  1837,  before  a  master;  5.  An  order  entered 
April  26,  1838,  closing  the  proofs;  6.  An  order  entered  May 
25,  1844,  substituting  Charles  O'Connor  as  solicitor  for  the 
complainants.  The  bill  alleged  that,  August  13,  1819,  Peter 
Kemble  and  Arthur  McGeer  (the  father  of  the  complainants) 
mutually  executed  an  executory  contract,  by  which  Kemble 
agreed  to  sell,  and  McGeer  to  purchase,  the  lots  for  twelve 
hundred  dollars,  and  that,  September  18,  1819,  the  vendee 
paid  one  hundred  dollars,  and  November  20,  1819,  one  hun- 
dred dollars,  on  the  contract,  entered  into  possession,  and  in 
1819  and  1820  expended  two  thousand  dollars  in  erecting  a 
dwelling  and  making  other  improvements;  that  to  complete 
the  dwelling  McGeer  borrowed  three  hundred  dollars  of  Kem- 
ble upon  an  oral  agreement  that  Kemble  should  convey  the 
lots  to  McGeer,  and  receive  from  him  a  mortgage  on  them  as 
security  for  the  loan  and  the  remainder  of  the  purchase  price; 
that,  to  secure  Kemble  until  the  deed  and  mortgage  should  be 
exchanged,  McGeer  delivered  the  contract  for  the  lots  to 
Kemble,  who  failed  to  convey  them,  and  never  returned  the 
contract;  also,  that  McGeer  continued  in  possession,  paying  in- 
terest on  the  contract  until  May  25,  1825,  when  he  died  intes- 
tate, leaving  the  complainants  his  only  heirs  at  law,  then 
infants  of  tender  years;  and  that,  shortly  thereafter,  the  de- 
fendants took  and  have  ever  since  retained  possession  of  the 
lots.  The  defendants,  in  their  answer  in  that  suit,  admitted 
the  execution  and  delivery  of  a  written  contract  of  sale  and 
the  payment  of  two  hundred  dollars,  but  averred  that  the  con- 
tract was  to  be  performed  within  two  years;  admitted  that 
McGeer  took  possession,  built  a  house,  and  made  improve- 
ments, but  averred  that  the  improvements  did  not  cost  two 
thousand  dollars;  admitted  that  Kemble  loaned  McGeer 
money  to  complete  his  dwelling,  but  denied  that  Kemble  re- 
ceived the  contract  as  security  until  a  deed  and  mortgage 
could   be  exchanged  between   the  parties;  and   averred  that, 
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November  7,  1821,  McGeer  and  Kemble  had  a  settlement,  and 
there  was  found  due  on  the  contract,  for  money  loaned  and  in- 
terest, seventeen  hundred  dollars,  which  McGeer,  by  his  bond, 
covenanted  to  pay  in  one  year,  with  interest,  but  never  paid 
this  sum,  or  any  part  of  it.  In  fact,  several  perfect  defenses 
were  alleged  in  the  answer.  The  referee  in  the  present  case 
found  that  no  proceedings  were  taken  in  the  equity  suit  be- 
tween April  26,  1838,  and  May  25,  1844,  and  none  since  the 
last-named  date.  He  found  that  all  the  defendants  in  the 
equity  suit,  except  Richard  F.  Kemble  and  Mary  Kemble 
Parrott,  died  prior  to  November  6,  1881;  also  that,  about 
twenty  years  ago,  James  N.  Paulding,  then  the  owner  of  the 
lots,  made  an  unsuccessful  effort  to  find  the  complainants, 
and  that  it  does  not  appear  what  has  become  of  them.  The 
following  is  the  testimony  of  said  James  N.  Paulding  on  that 
point:  "That  attempt  was  twenty  years  before  this  sale,  more 
or  less;  I  should  think  quite  that;  I  have  not  the  data  to  give 
the  exact  date,  but  I  should  think  it  must  be  twenty  years 
ago.  When  he,  the  purchaser  at  the  auction  sale,  came  to 
search  the  title,  he  made  this  objection;  I  did  not  push  it;  I 
was  astonished;  that  is  the  first  thing  I  knew  about  anything 
being  the  matter  with  the  title;  I  let  it  go;  I,  at  the  time,  tried 
to  find  these  people,  the  MeGeers;  I  employed  two  men  that  I 
thought  would  be  most  likely  to  find  out  about  these  people; 
one  was  an  agent  I  had  then  for  the  property;  he  had  been 
agent  for  a  long  while,  and  knew  all  about  it;  the  other  was  a 
merchant  who  had  lived  there  for  some  time,  and  had  known 
these  parties;  they  did  their  best  to  find  out  about  them,  and 
reported  to  me  that  they  could  not  be  found  or  heard  of;  had 
not  been  heard  of  for  a  great  many  years;  the  last  that  had 
been  heard  of  them  was,  that  the  man  had  been  a  sort  of  river- 
pirate,  and  the  woman  was  a  drunkard,  and  had  been  carried 
off  to  the  poor-house  or  asylum,  or  something  or  other,  and 
had  disappeared,  and  everybody  came  to  the  conclusion  that 
they  were  dead;  that  was  the  general  opinion."  Other  facts 
are  stated  in  the  opinion. 

George  Woodward  Wickersham,  for  the  appellant. 

W.  B.  Putney,  for  the  respondent. 

Follett,  C.  J.  A  pending  action,  brought  to  establish  title 
to  or  a  lien  upon  land,  does  not  of  itself,  nor  does  a  duly 
recorded  notice  of  its  pendency,  make  the  title  defective  or 
create  a  lien  on  the  land:  Mahaiwe  Bank  v.  Culver,  30  N.  Y. 
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313;  Wilsey  v.  Dennis,  44  Barb.  354;  Oshnldeston  v.  Askew,  1 
Russ.  160;  Bull  v.  Hutchins,  32  Beav.  615;  1  Dart  on  Vendors, 
6th  ed.,  564;  1  Sugden  on  Vendors,  7th  Am.  ed.,  592,  p.  50, 
*520.  In  Bull  v.  Hutchins,  supra,  Sir  John  Romilly,  the 
learned  master  of  the  rolls,  discussing  this  question,  said:  "It 
[the  registered  notice]  was  notice  of  the  existence  of  a  suit  in 
chancery,  and  required  all  persons  dealing  with  the  property 
to  look  at  the  proceedings  to  see  whether  it  did  affect  the 
property  or  not.  Here  the  lis  pendens  was  no  encumbrance 
if  Pratt  had  no  right  against  the  property,  for  it  depended 
on  the  validity  of  his  claim,  for,  if  his  claim  were  idle,  it 
could  not  create  any  encumbrance  on  the  property.  A  man 
might  file  a  bill  claiming  property,  alleging  that  sixty  years 
ago  his  ancestor  was  seised  in  fee;  and  that,  although  he  had 
sold  the  property,  yet  he  had  no  right  to  do  so.  The  plaintiff 
might  register  this  as  a  lis  pendens;  but  could  anybody  say 
that  this  was  an  encumbrance  on  the  property,  or  a  reason 
why  a  purchaser  should  not  complete  his  purchase?  All  that 
the  registration  of  a  lis  pendens  does  is  to  require  persons  to 
look  into  the  claims  of  the  plaintiff  who  registers  it." 

The  record  before  this  court  is  barren  of  evidence,  except 
6uch  as  is  contained  in  the  papers  filed  in  the  suit  in  chancery, 
tending  to  show  that  the  complainants  in  that  suit  ever  had  an 
interest  in  or  lien  upon  the  lots.  Nevertheless,  this  case  will 
be  decided  upon  the  assumptions, —  1.  That  all  of  the  allega- 
tions in  the  bill  were  true  at  its  date;  2.  That  the  facts  there 
Rlleged  were  found  by  the  referee  in  this  action  upon  compe- 
tent and  sufficient  evidence;  and  3.  That  those  facts  were 
sufficient  to  have  entitled  the  complainants,  in  1836,  when  their 
bill  was  filed,  to  a  judgment  requiring  Mary  Kemble,  then  the 
owner  of  the  legal  estate,  to  receive  the  remainder  of  the  pur- 
chase price  from  the  complainants,  and  convey  to  them  the  lots. 
Were  it  material,  the  defendant  might  well  complain  of  these 
assumptions;  for  while  the  admissions  made  by  Mary  Kemble 
in  her  answer  to  the  bill  in  chancery,  when  she  was  the  owner 
and  in  possession  of  the  lots,  are  evidence  against  the  defend- 
ant, the  unadmitted  allegations  of  the  complainants  in  their 
bill,  on  which  the  assumptions  are  based,  are  not  evidence 
against  him;  and  besides,  the  assumed  facts  were  not  found  by 
the  referee. 

Resting  upon  these  assumptions,  could  the  complainants,  if 
living,  or  if  dead,  their  successors  in  interest,  in  March,  1885, 
have  compelled  the  defendants  in  this  action  to  accept  of  the 
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remainder  of  the  purchase  price,  and  convey  the  lots?  If  the 
answer  to  this  question  be  doubtful  in  a  legal  sense,  by  reason 
of  resting  on  a  disputed  state  of  facts,  or  on  unascertained 
facts,  the  plaintiff  was  not  hound  to  take  the  title.  Whether, 
in  actions  brought  to  enforce  the  specific  performance  of  ex- 
ecutory contracts  for  the  sale  of  land,  courts  should  determine 
doubts  respecting  the  title  which  depend  solely  on  an  unset- 
tled question  of  law,  and  decree  performance  when  the  un- 
settled question  is  decided  in  favor  of  the  validity  of  the  title, 
seems  not  to  have  been  definitely  settled:  Abbott  v.  James,  111 
N.  Y.  673;  Osborne  v.  Rowlett,  L.  R.  13  Ch.  Div.  774;  Fry  on 
Specific  Performance,  3d  Am.  ed.,  435,  sec.  871;  Pomeroy 
on  Specific  Performance,  281,  sec.  202.  But  it  is  unnecessary 
to  enter  into  this  controversy,  for  the  determination  of  the 
validity  or  reasonableness  of  the  vendee's  doubt  in  the  case  at 
bar  does  not  depend  upon  the  decision  of  an  unsettled  legal 
question. 

It  is  assumed,  without  deciding  the  question,  that  a  vendee 
may  recover  money  paid  on  an  executory  contract  for  the  sale 
of  land,  by  proving  the  title  so  doubtful  that  a  court  would 
not  compel  him  to  take  it.  Upon  this  question,  see  Burwell 
v.  Jackson,  9  N.  Y.  542;  O'Reilly  v.  King,  2  Rob.  (N.  Y.)  587; 
Methodist  Episcopal  Church  Home  v.  Thompson,  20  Jones  &  S. 
321;  Bayliss  v.  Stimson,  21  Id.  225;  1  Dart  on  Vendors,  6th 
ed.,  222.  A  vendee  in  an  executory  contract  for  the  purchase 
of  land  has  not  an  absolute  right  to  a  specific  performance  of 
the  contract,  but  such  relief  is  granted  or  refused,  according 
to  the  circumstances  of  each  case:  Peters  v.  Delaplaine,  49 
N.  Y.  362;  Day  v.  Hunt,  112  Id.  191;  Fry  on  Specific  Per- 
formance, 3d  Am.  ed.,  10,  sec.  25;  Pomeroy  on  Specific  Per- 
formance, p.  4,  sec.  4;  p.  47,  sec.  35.  The  fact  that  all  of  the 
heirs  of  Arthur  McGeer  were  infants  at  the  date  of  his  death, 
May  25,  1825,  and  that  the  youngest  did  not  become  of  full 
age  until  1843,  is  not  a  legal  excuse,  in  an  action  to  enforce 
a  specific  performance  of  the  contract,  for  their  failure  to  per- 
form the  contract  of  their  ancestor;  and  the  laches  which 
would  have  barred  such  an  action  by  him  will  bar  a  like  ac- 
tion prosecuted  by  them:  Havens  v.  Patterson,  43  N.  Y.  218. 

Paulding  having  purchased  without  actual  notice  of  the 
suit,  or  of  the  alleged  claim  of  the  McGeers,  he  was  a  pur- 
chaser in  good  faith,  and  acquired  a  perfect  title,  unless  he 
was  bound  by  the  bill  in  equity,  and  the  accompanying  no- 
tice of  the  pendency  of  the  suit.     His  grantee  (the  defendant 
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herein)  succeeded  to  all  of  his  rights;  and  a  purchaser  from 
the  defendant,  though  purchasing  with  notice  of  the  suit  and 
of  the  claim  of  the  McGeers,  would  acquire  a  perfect  title, 
free  from  their  claims:  Bumpus  v.  Plainer,  1  Johns.  Ch.  213; 
Varick  v.  Briggs,  6  Paige,  323;  affirmed  22  Wend.  543;  Grif- 
fith v.  Griffith,  9  Paige,  315;  Webster  v.  Van  Steenbergh,  46 
Barb.  211;  Wood  v.  Chapin,  13  N.  Y.  509;  67  Am.  Dec."  62;  1 
Story's  Eq.  Jur.,  sec.  410;  2  Pomeroy's  Eq.  Jur.,  sec.  754. 
Paulding's  title,  and  the  title  of  purchasers  subsequent  to 
him,  not  being  weakened  or  affected  by  actual  notice  of  the 
suit,  it  becomes  important  to  inquire  as  to  the  effect  of  these 
papers  found  on  file;  or  for  how  long  a  dormant  suit,  and  a 
statutory  notice  of  its  pendency,  binds  subsequent  purchasers 
for  value,  and  without  aetual  notice. 

The  rule  that  a  purchaser,  pendente  lite,  of  the  subject  of  the 
litigation,  if  he  buys  in  good  faith,  and  without  actual  notice 
of  the  claims  of  the  litigants,  is  not  affected  by  the  suit  pend- 
ing, or  by  the  notice  of  its  pendency,  unless  the  suit  has  been 
prosecuted  with  due  diligence,  was  first  formulated  by  Lord 
Bacon. 

"12.  No  decree  bindeth  any  that  cometh  in  bona  fide  by 
conveyance  from  the  defendant  before  the  bill  exhibited,  and 
is  made  no  party,  neither  by  bill  nor  the  order;  but  where  he 
comes  in  pendente  lite,  and  while  the  suit  is  in  full  prosecu- 
tion, and  without  any  color  of  allowance  or  privity  of  the 
court,  there  regularly  the  decree  bindeth;  but  if  there  were 
any  intermission  of  suit,  or  the  court  made  acquainted  with 
the  conveyance,  the  court  is  to  give  order  upon  the  special 
matter  according  to  justice":  Ordinance  12  in  Chancery;  15 
Bacon's  Works,  353. 

The  learned  editors  of  Bacon's  Works,  Spedding,  Ellis,  and 
Heath,  say  that  the  main  body  of  these  ordinances  must  have 
existed  previous  to  the  time  of  Lord  Bacon  in  some  shape  or 
other,  written  or  unwritten:  14  Bacon's  Works,  160.  It  may 
be  safely  asserted  that  this  rule  is  as  ancient  as  the  earliest 
reported  decisions  of  the  court  of  chancery,  and  it  continued 
to  be  the  rule  of  the  English  courts  until  1839:  Preston  v.  Tab- 
bin,  1  Vern.  286;  Sorrell  v.  Carpenter,  2  P.  Wms.  482;  Kim- 
man  v.  Kinsman,  Tam.  399;  1  Russ.  &  M.  617;  2  Sugden  on 
Vendors,  7th  Am.  ed.,  544,  *1045,  p.  24;  2  Fonb.  Eq.  153.  In 
1839  it  was  enacted  (chapter  11,  2  &  3  Vict.,  amended  by 
chapters  15,  18,  &  19  Vict.)  that  a  lis  pendens  should  not  bind 
a  purchaser  or  mortgagee  pendente  lite  without  express  notice 
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thereof,  unless  a  notice  of  the  pendency  of  the  suit  should  be 
registered,  and  that  the  registered  notice  should  become  void 
at  the  expiration  of  five  years  unless  it  should  be  reregistered. 
Since  the  passage  of  this  statute,  the  effect  upon  purchasers 
and  encumbrancers,  pendente  lite,  of  a  lack  of  diligence  in 
prosecuting  suits,  has  ceased  to  be,  in  England,  a  living  ques- 
tion, and  only  occasional  reference  to  the  subject  will  be  found 
in  modern  English  law-books.  We  do  not  find  that  this  rule 
has  ever  been  questioned  in  this  state;  but  on  the  contrary,  it 
has  been  approvingly  cited  and  applied:  Murray  v.  Ballou,  1 
Johns.  Ch.  56G;  Hayden  v.  Bucfdin,  9  Paige,  512;  Myrick  v. 
Selden,  36  Barb.  15;  Willard's  Eq.  Jur.  251.  The  courts  of 
other  states  have  asserted  and  followed  the  rule:  Herrington 
v.  McCollum,  73  111.  476,  483;  Watson  v.  Wilson,  2  Dana,  406; 
26  Am.  Dec.  459;  Clarkson  v.  Morgan,  6  B.  Mon.  441,  448; 
Debell  v.  Foxworthy,  9  Id.  228;  Erhman  v.  Kendrick,  1  Met. 
(Ky.)  146;  Petree  v.  Bell,  2  Bush,  58;  Ashley  v.  Cunningham, 
16  Ark.  168;  Mann  v.  Roberts,  11  Lea,  57;  Bybee  v.  Summers, 
4  Or.  354. 

The  text-writers  state  the  rule  as  laid  down  in  the  cases 
cited:  2  Pomeroy's  Eq.  Jur.,  sees.  634,  640;  Wade  on  Notice, 
sees.  357,  359;  Bennett  on  Lis  Pendens,  sec.  418. 

The  right  of  a  plaintiff  to  revive  and  continue  an  action 
against  the  successors  in  interest  of  a  deceased  defendant  may 
be  lost  by  long  delay  in  making  the  application,  and  especially 
if  the  successors  are  purchasers  in  good  faith,  and  if  the  con- 
dition and  value  of  the  property  have  greatly  changed,  and 
the  only  witnesses  by  which  the  facts  in  issue  could  be  estab- 
lished are  dead:  Coit  v.  Campbell,  82  N.  Y.  509;  Lyon  v.  Park, 
111  Id.  350.  For  sixty-one  years  prior  to  April  15,  1885,  the 
date  fixed  for  the  performance  of  the  contract  of  sale,  the  de- 
fendant and  his  grantors  had  been  in  the  exclusive  possession 
of  the  lots,  claiming  to  own  the  entire  estate  by  virtue  of  re- 
corded deeds,  which  in  terms  conveyed  the  entire  estate.  No 
move  has  been  made  in  the  chancery  suit  adverse  to  the  de- 
fendants therein  since  April  26,  1838,  sixteen  years  before 
Paulding  became  a  purchaser  in  personal  good  faith,  and  more 
than  forty-six  years  before  the  plaintiff  in  this  action  pur- 
chased. Gertrude  Kemble  Paulding,  one  of  the  defendants, 
died  May  25,  1841,  forty-four  years  before  the  plaintiff's  pur- 
chase; her  husband  died  April  6,  1860,  twenty-five  years 
before  the  plaintiff's  purchase;  Gouverneur  Kemble  died 
September   18,   1875,  nearly  ten  years  before  the  plaintiff's 
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purchase,  and  William  Kemble  died  November  5, 1881,  nearly 
four  years  before  the  plaintiff's  purchase.  It  is  apparent  that 
the  condition  and  value  of  the  property  have  greatly  changed. 
It  was  contracted  to  be  sold  in  1819  for  twelve  hundred  dol- 
lars, and  it  sold  to  the  plaintiff  for  twenty-six  thousand  one 
hundred  dollars.  It  is  alleged  in  the  bill,  and  is  conceded  in 
the  answer  in  the  chancery  suit,  that  the  business  between  Ar- 
thur McGeer,  the  vendee,  and  Peter  Kemble,  the  vendor,  was 
transacted  by  William  Kemble,  who  is  dead.  On  the  twenty- 
fifth  day  of  March,  1885,  the  complainants  in  the  suit  in  chan- 
cery, if  living,  and  if  dead,  their  successors  in  interest,  were,  by 
well-settled  rules  of  law,  effectually  barred  from  reviving  and 
continuing  their  suit  against  the  defendant  in  this  action,  who 
then  had  a  good  title  to  the  lot;  and  the  plaintiff  had  no  valid 
reason,  in  law  or  in  equity,  for  failing  to  perform  her  contract. 
Having  held  that  the  suit  in  chancery,  and  the  papers  filed 
in  connection  therewith,  created  no  defect  in  the  title  or  lien 
upon  the  property,  it  is  unnecessary  to  discuss  the  failure  of 
the  defendant  to  disclose  their  existence  to  the  purchaser. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Lis  Pendens.  —  Lis  pendzna  is  merely  notice  to  all  persons  within  the 
jurisdiction  of  the  state  of  matters  litigated,  and  will  prevent  a  third  person 
from  acquiring  an  interest  by  purchase  which  can  affect  the  plaintiff  'd  rights: 
Poioell  v.  Williams,  14  Ala.  476;  48  Am.  Dec.  105;  Shelton  v.  Johnson,  4  Sneed, 
672;  70  Am.  Dec.  265. 

Lis  Pendens.  — To  justify  the  application  of  the  doctrine  of  lis  pendens, 
the  prosecution  of  the  suit  must  have  been  close  and  continuous:  Trimble  v. 
Boothlnj,  14  Ohio,  109;  45  Am.  Dec.  526;  compare  Gossom  v.  Donaldson,  18 
B.  Mon.  230;  68  Am.  Dec.  723. 

Laches.  — A  delay  of  twenty  years  to  take  any  action  to  set  aside  a  deed 
claimed  to  have  been  obtained  by  fraud  is  fatal  to  complainant,  though  he 
was,  during  that  time,  a  habitual  drunkard:  Wright  v.  Fuller,  65  Mich.  279; 
8  Am.  Rep.  8S6,  and  note;  note  to  Bell  v.  Hudson,  2  Id.  800-808;  note  to 
Reynolds  v.  Sumner,  9  Id.  530,  531.  Where  a  right  of  action  accrues  to  one 
under  no  disability,  but  who  dies  without  bringing  suit,  the  statute  of  limi- 
tations continues  to  run,  notwithstanding  the  disability  of  one  claiming  under 
the  deceased:  McLtran  v.  Benton,  73  Cal.  329;  2  Am.  St.  Rep.  814,  and  note 
823. 
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County  Board  of  Education  v.  Bateman. 
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Omcs  and  Officer  —  Official  Bonds.  —  Where  a  statute  imposes  the  duty 
of  receiving  and  disbursing  a  new  fund  upon  certain  county  officers,  hut 
makes  no  provision  for  an  additional  bond  to  secure  the  faithful  applica- 
tion of  such  fund,  any  bond  given  by  the  officer  after  the  statute  is  in 
force,  though  in  terms  providing  only  for  securing  the  faithful  discharge 
of  official  duty,  and  accounting  for  money  received  by  virtue  of  his  office, 
will  be  construed  to  embrace  the  new  duty,  and  to  constitute  a  security 
for  its  performance.  But  when  the  statute  imposing  the  new  duty  re- 
quires, in  express  terms,  an  additional  bond  for  its  faithful  performance, 
i  bond  already  required  of  the  officer,  and  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office,  will  not  embrace  the  new  duty. 

Official  Bonds  —  Liability  on. — Bonds  Executed  by  County  Treas- 
urer as  provided  by  North  Carolina  code,  section  766,  and  conditioned 
that  he  "shall  well  and  truly  account  for  all  moneys  that  may  come  into 
his  hands  by  virtue  of  his  office,"  and  faithfully  execute  the  duties  of  his 
office,  do  not  cover  the  duties  imposed  upon  him  by  section  2554  of  the 
code,  which  requires  him  to  receive  and  disburse  all  public  school  funds, 
and  to  execute  a  "justified  treasurer's  bond,"  "conditioned  for  the  faith- 
ful performance  of  his  duties  as  treasurer  of  the  county  board  of  educa- 
tion," etc.,  and  for  any  breach  of  which,  action  shall  be  brought  by  said 
board.  And  the  board  of  education  cannot  maintain  an  action  for  the 
misapplication  of  the  school  funds  by  him,  as  treasurer  of  the  board  of 
education,  on  the  bonds  executed  by  him  as  county  treasurer. 

Action  by  the  county  board  of  education  of  Chowan  County 
against  A.  J.  Bateman,  treasurer  of  said  county.  Bateman, 
as  treasurer,  filed  two  bonds  on  the  same  day,  and  containing 
the  same  conditions,  but  different  penal  sums,  and  signed  by 
different  sureties.     The  complaint  alleged  that   by  virtue  of 
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his  office  as  treasurer,  Bateman  received  from  the  sheriff  of 
the  county,  and  from  other  sources,  for  and  on  account  of  the 
school  fund  of  the  county,  a  large  sum  of  money,  a  balance  of 
which  he  utterly  failed  to  account  for  and  pay  over  according 
to  law.  The  defendants  demurred  as  follows:  "  1.  This  action 
is  brought  to  recover  an  alleged  balance  due  on  the  school 
fund  by  said  Bateman  as  treasurer  of  the  county  board  of 
education,  and  it  is  not  alleged  in  the  complaint  that  Bate- 
man ever  qualified  as  treasurer  of  said  board,  or  that  these 
defendants  ever  executed  any  bond  to  cover  a  discharge  of  his 
duties  as  treasurer  of  said  county  board  of  education;  2.  That 
the  conditions  of  said  bonds  set  out  in  the  complaint  show 
they  were  executed  to  cover  only  the  duties  of  Bateman  as 
general  county  treasurer,  and  were  not  executed  to  cover  any 
duties  of  Batement  as  treasurer  of  the  said  board  of  educa- 
tion, and  no  breach  of  his  duty  as  general  county  treasurer 
is  assigned  in  the  complaint;  3.  For  that  it  appears  from  said 
bonds  that  they  were  cumulative  bonds  to  secure  a  safe  han- 
dling of  the  general  county  fund,  and  no  failure  to  pay  over 
any  part  thereof  is  alleged."  The  demurrer  was  overruled, 
with  costs  to  the  plaintiff,  and  the  defendants  appealed. 

W.  D.  Pruden,  for  the  plaintiff. 

W.  M.  Bond,  for  the  defendants. 

Avery,  J.  By  a  series  of  adjudications,  extending  over 
more  than  fifty  years,  we  think  that  the  principles  governing 
this  case  have  been  clearly  settled. 

When  a  law  is  enacted  that  imposes  the  duty  of  receiving 
and  disbursing  a  new  fund  upon  the  sheriffs  or  treasurers  or 
other  officers  of  counties,  and  the  statute  fails  to  provide  that 
an  additional  bond,  conditioned  for  securing  the  faithful  ap- 
plication of  such  fund,  shall  be  required,  any  bond  given  by 
the  officer  after  the  law  is  in  force,  though  in  terms  it  may 
provide  only  for  securing  the  faithful  discharge  of  official  duty 
and  accounting  for  money  received  by  virtue  of  his  office,  will 
be  construed  to  embrace  the  new  duty,  and  to  constitute  a 
security  for  its  performance:  State  v.  Bradshaw,  10  Ired.  229. 

In  that  case  the  facts  were,  that  the  sheriff  of  Rowan  County 
and  his  sureties  were  sued  on  his  official  bond,  executed  in 
the  year  1847,  and  conditioned  that  "he  shall  pay  all  money 
by  him  received,  by  virtue  of  any  process,  to  the  person  or 
persons  to  whom  the  same  shall  be  due,  and  in  all  other  things 
will  truly  and  faithfully  execute  the  said  office  of  sheriff  dur- 


710    County  Board  of  Education  v.  Bateman.    [N.  Carolina, 

ing  his  continuance  therein."  The  defendants,  his  sureties, 
were  held  to  be  liable  for  a  tax  levied  by  the  proper  author- 
ities of  the  town  of  Salisbury,  because  an  act  passed  in  the 
year  1827  required  the  sheriff  of  Rowan  County  "to  collect, 
pay  over,  and  account  for  the  taxes  imposed  by  the  commis- 
sioners of  the  town  of  Salisbury,  on  citizens  and  property 
therein,"  etc.  (but  did  not  require  a  new  bond),  and  the 
sheriff  had  failed  to  account  for  tax  collected  for  the  town  in 
1847. 

In  the  case  of  Lindsay  v.  Dozier,  Busb.  275,  the  court  held, 
in  effect,  that  where  an  officer  had  given  a  bond  for  the  faith- 
ful discharge  of  his  duties,  after  the  enactment  of  the  law 
intrusting  him  with  the  collection  and  disbursement  of  an  ad- 
ditional fund,  such  bond  would  be  deemed  a  security  for  the 
performance  of  the  new  duty,  unless  the  statute  imposing  it  in 
express  terms  required  a  separate  bond  for  the  performance  of 
that  new  duty.  The  act  of  1844  required  each  county  to  levy 
a  tax  for  the  common  school  fund,  and  the  sheriff  was  di- 
rected to  collect  it  "in  the  same  manner  that  other  county 
taxes  are  now  levied  for  other  county  purposes,"  and  in  the 
same  section  it  was  provided  that  the  bond  given  by  the  sheriff 
to  secure  the  county  taxes  "shall  contain  a  condition  for  the 
faithful  collection  and  payment  of  the  school  taxes  to  the  per- 
son authorized  to  receive  the  same."  The  sheriff,  Dozier,  filed 
a  bond,  conditioned  only  for  the  collection  of  all  county  taxes, 
and  the  action  brought  against  him  and  his  sureties  on  that 
bond  for  the  school  fund,  collected  by  him  and  not  accounted 
for,  was  sustained  by  the  court. 

On  the  other  hand,  where  a  law  charging  an  officer  with  a 
new  duty  requires  in  express  terms  an  additional  bond  for  its 
faithful  performance,  or  one  embodying  conditions  different 
from  those  necessary  in  that  already  required,  an  official  de- 
fault in  misapplying  funds  received  by  virtue  of  such  statute 
is  not  held  to  be  a  breach  of  the  bond  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  the  office,  even  when  it  embraces 
the  new  duties  only  in  general,  and  not  in  specific  terms: 
Grumpier  v.  Governor,  1  Dev.  52;  Governor  v.  Barr,  1  Id.  65; 
and  Governor  v.  Matlock,  1  Id.  214. 

Chief  Justice  Ruffin  cited  these  cases  in  State  v.  Bradshaw, 
supra,  as  establishing  the  rule,  "that  the  general  words  in  the 
conclusion  of  the  general  bond  of  the  sheriff  did  not  extend  to 
the  public  and  county  taxes."  As  a  reason  for  the  rule,  he 
gays:  "The  construction  was  that  those  words  were,  upon  the 
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intention,  not  cumulative,  but  special,  securities  for  the  revenue 
of  each  kind,  inasmuch  as  if  it  were  not  so,  the  interests  of 
the  public  and  private  persons  would  often  eome  in  conflict; 
and  indeed  the  penalty  of  the  bond  would  often  be  exhausted 
by  the  public  leaving  nothing,  or  but  little,  as  a  security  to  in- 
dividuals." If  we  apply  the  principles  stated  in  and  deduced 
from  the  opinions  referred  to,  there  will  be  little  trouble  in 
reaching  a  conclusion  as  to  the  correctness  of  his  honor's  rul- 
ing. We  are  of  the  opinion  that  the  demurrer  should  have 
been  sustained. 

Two  bonds  were  filed  by  the  defendant  Bateman  on  the 
same  day,  and  containing  precisely  the  same  conditions,  but 
different  penal  sums,  and  signed  by  different  sureties.  The 
conditions  in  both  bonds  were,  that  the  said  A.  J.  Bateman 
"shall  well  and  truly  account  for  all  moneys  that  may  come 
into  his  hands  by  virtue  of  his  office,  and  shall  faithfully  per- 
form all  things  pertaining  to  his  office  required  of  him  by  the 
laws  of  North  Carolina,  or  any  other  authority  by  virtue  of 
said  laws,"  otherwise  to  remain  in  full  force  and  virtue. 

The  code  of  North  Carolina  (vol.  1,  c.  19,  sec.  766)  provides 
that  the  county  treasurer  shall  give  bond,  "conditioned  that 
he  will  faithfully  execute  the  duties  of  his  office,  and  pay, 
according  to  law  and  on  warrant  of  the  chairman  of  the  board 
of  commissioners,  all  moneys  which  shall  come  into  his  hands 
as  treasurer,  and  render  a  true  account  thereof  to  the  board, 
when  required  by  law  or  the  board  of  county  commissioners. " 

Section  2554  of  the  code  provides  that  "the  county  treasurer 
of  each  county  shall  receive  and  disburse  all  public  school 
funds,"  and  he  is  further  required  to  execute  a  "justified 
reasurer's  bond,"  etc.,  "conditioned  for  the  faithful  perform- 
ance of  his  duties  as  treasurer  of  the  county  board  of  educa- 
tion, and  for  the  payment  over  to  his  successor  of  any  balance 
of  school  money  that  may  be  in  his  hands  unexpended,  etc., 
....  and  for  any  breach  of  said  bond  action  shall  be  brought 
by  the  county  board  of  education." 

It  is  almost  needless  to  state  that  neither  of  the  bonds 
declared  on  in  this  action  purports  to  have  been  executed  by 
Bateman  and  the  other  obligors  to  provide  for  the  misapplica- 
tion of  the  school  fund  received  by  him  in  the  capacity  of 
treasurer  of  the  county  board  of  education,  and  the  condition 
of  both  are  widely  variant  in  form  and  substance  from  those 
prescribed  in  section  2554.  Whether  both  are  so  drawn  as  to 
substantially  meet  the  requirements  of  section  766,  is  a  ques- 
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tion  that  we  are  not  called  upon  to  decide  now;  but  if  they 
are  sufficient  in  form  to  bind  the  obligors  as  to  any  default 
of  Bateman,  acting  generally  in  the  capacity  of  county  treas- 
urer, we  must,  according  to  the  authorities  cited,  hold  that 
they  are  cumulative  obligations,  and  that  the  sureties,  who 
executed  both,  are  liable  only  for  some  default  of  Bateman  as 
relating  to  his  office  as  county  treasurer  proper,  and  not  as 
treasurer  of  the  board  of  education. 

Indeed,  section  2554  requires  that  the  bond  mentioned  in 
that  section  shall  be  executed  before  entering  upon  the  duties 
of  his  office,  and  the  board  of  education  has  the  right,  if  neces- 
sary, to  require  the  treasurer  to  strengthen  it  on  notice.  The 
plaintiff  might  have  critically  examined  the  obligations  filed 
by  Bateman,  and  have  refused  to  intrust  him  with  the  dis- 
bursement of  school  funds  until  the  law  had  been  complied 
with. 

The  case  of  Commissioners  v.  Magnin,  86  N.  C.  285,  sustains 
the  view  we  have  taken  of  this  case.  The  county  treasurer 
was,  by  the  law  then  in  force  (Battle's  Revision,  c.  68,  sees. 
32,  34,  35),  made  ex  officio  county  treasurer,  and  as  such 
required  to  give  a  bond  conditioned  for  the  faithful  perform- 
ance of  his  duty  as  treasurer  of  the  county  board  of  educa- 
tion. The  bond,  for  an  alleged  breach  of  which  the  action 
was  brought,  recited  the  fact  that  Magnin  had  "  become  dis- 
burser  of  the  school  money  "  by  virtue  of  his  appointment  as 
county  treasurer,  and  the  question  discussed  by  the  chief 
justice  in  that  case  was,  whether  the  loosely  drawn  condition, 
"  to  well  and  truly  disburse  the  money  coming  into  his  hands 
under  the  requirement  of  law  "  (referring  to  Magnin  as  "  dis- 
burser  of  the  school  money"),  could  he  construed  to  cover  the 
alleged  defalcation  in  the  failure  of  Magnin  to  account  for  and 
pay  over  to  his  successor  school  funds  received  by  virtue  of 
his  office,  and  the  court  held  that  Magnin  was  liable.  The 
discussion  as  to  the  form  of  that  bond  probably  suggested  the 
changes  in  the  law  as  now  embodied  in  section  2554. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
court  below  will  proceed  in  accordance  with  this  opinion. 

Office  and  Officers  —  Official  Bonds. — A  bond  requiring  faithful 
performance  of  official  duty  is  as  binding  upon  the  principal  and  his  sureties 
as  if  all  the  statutory  duties  of  the  officer  were  inserted  in  it:  State  v.  iVewn, 
19  Nev.  162;  3  Am.  St.  Rep.  873. 

Official  Bonds  —  Effect  of  Legislative  Alteration  of  the  Dottm 
of  an  Officer  to  discharge  the  sureties  upon  his  bond:  Note  to  People  r. 
Vilas,  93  Am.  Dec.  526-528;  note  to  Pratt  v.   WrijlU,  67  Id-  771-775. 
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Sawyer  v.  Bray. 

1102  North  Carolina,  70.1 

Executions  —  Validity  of  Levy  on  Personal  Property.  — As  against  all 
persons,  except  junior  execution  creditors,  a  levy  upon  personal  prop- 
erty is  good  and  valid,  where  the  officer  goes  to  the  property  so  as  to 
have  it  in  his  power  to  take  it  into  actual  possession,  if  he  chooses,  and 
indorses  the  levy  on  his  process.  But  as  against  junior  execution  credi- 
tors, the  lien  of  the  levy  is  lost,  unless  the  officer  takes  the  property, 
and  retains  actual  possession  thereof,  either  in  person  or  by  his  agent, 
until  a  sale. 

Executions. — To  Protect  Bona  Fide  Purchasers  for  Value,  and 
Other  Execution  Creditors,  it  is  provided  by  the  North  Carolina 
code,  section  448,  that  the  lien  of  an  execution,  as  to  them,  shall  operate 
only  from  the  levy;  but  this  provision  does  not  change  the  existing  law 
as  to  what  shall  constitute  a  levy,  nor  alter  the  character  and  effect  of 
the  lien  acquired  by  it. 

One  Griggs,  a  debtor,  conveyed  a  stock  of  goods  in  store  to 
the  plaintiff,  Sawyer,  in  trust,  to  pay  the  indebtedness  therein 
named.  Sawyer  took  possession,  and  proceeded  to  execute 
the  trust,  having  employed  one  Snowden  to  assist  him,  and 
in  whose  charge  he  put  the  property.  The  defendant,  Bray, 
sheriff  of  the  county,  in  Sawyer's  absence,  went  to  Snowden, 
and  represented  that  he  had  several  executions  which  had 
been  levied  before  the  conveyance  to  the  plaintiff,  and  that  he 
was  entitled  to  the  proceeds  received  from  the  sale.  Snowden 
paid  him  the  amounts  due  on  the  executions,  and  this  action 
was  brought  to  recover  the  amount  so  paid.  It  was  alleged 
by  the  defendant  that  his  deputy  had  gone  with  the  executions 
to  the  store  of  Griggs  before  the  conveyance,  and  had  then 
made  levies  on  the  goods,  and  had  put  them  in  the  possession 
of  Snowden,  as  said  deputy's  agent,  for  preservation.  Whether 
the  levy  under  the  executions  was  sufficient,  and  took  priority 
over  the  deed  of  assignment,  was  the  principal  question  to  be 
determined.  The  judgment  was  for  the  plaintiff,  and  the  de- 
fendant appealed. 

E.  F.  Aydlett,  for  the  plaintiff. 

W.  B.  Shaw,  for  the  defendant. 

Shepherd,  J.  Several  exceptions  were  taken  to  the  charge 
of  his  honor;  but  the  one  which  was  chiefly  relied  upon  in 
this  court,  and  which  is  sufficient  to  dispose  of  this  appeal,  is 
embraced  in  the  instruction  that  "even  if  the  deputy  did  levy, 
unless  he  retained  possession  either  by  himself  or  his  agent, 
the  lien  of  the  levy  was  lost,  and   the  deed  of  assignment,  if 
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made  and  registered  when  there  was  no  levy  on  the  property, 
conveyed  a  good  title  to  the  goods  to  the  plaintiff." 

The  ruling  of  the  court  finds  apparent  support  in  the  lan- 
guage of  Ruffin,  C.  J.,  in  Roberts  v.  Scales,  1  Ired.  88.  He 
says  "that  the  true  principle  therefore  is,  as  we  think,  that 
the  property  of  a  debtor,  as  against  creditors,  ought  not,  by 
operation  of  law,  to  be  divested  and  vested  in  the  sheriff,  but 
by  some  act  as  obvious  and  notorious  as  the  nature  and  state 
of  the  property  will  permit.  That,  in  the  case  of  ordinary 
personal  chattels  like  the  present,  is  effected  by  taking  and 
keeping  possession,  and  by  that  only,  and  therefore  it  is  re- 
quired  The  execution  only  creates  a  lien;  the  taking 

possession  carries  the  property.  Then  e  converso  the  property 
which  was  gained  by  possession  also  goes  with  it." 

It  will  be  observed  that  the  foregoing  case  was  one  where 
the  debtor  was  permitted  to  remain  in  possession  after  the 
levy;  and  it  was  held  that  the  levy  and  actual  seizure  of  the 
goods  under  a  junior  execution  prevailed.  We  cannot  believe 
that  the  chief  justice  meant  to  decide  that  there  could  be  no 
levy,  or  that  the  levy  was,  in  law,  abandoned,  unless  the  goods 
were  retained  in  the  actual  possession  of  the  officer  or  his 
agent;  for  he  is  careful  to  restrict  his  general  expressions  as 
to  what  shall  constitute  a  levy  by  using  the  significant  words, 
"as  against  creditors."  This  view  is  sustained  by  his  opinion 
in  Mangum  v.  Hamlet,  8  Ired.  44,  where  he  recognizes  the 
validity  of  such  a  levy  by  holding  that  although  the  sheriff 
leaves  the  property  in  the  possession  of  the  debtor,  he  has 
such  a  special  property  therein  as  to  sustain  an  action  of 
trover  against  one  who  wrongfully  converts  it.  In  that  case, 
the  defendant  moved  the  court  to  "instruct  the  jury  that  by 
leaving  the  property  in  the  debtor's  possession,  the  plaintiff 
[a  constable]  abandoned  his  levies."  The  court  refused  to 
give  the  instruction,  and  the  ruling  was  sustained  upon  ap- 
peal. All  doubt  upon  this  point,  however,  is  removed  by 
Pearson,  J.,  in  Bland  v.  Whitfield,  1  Jones,  122.  He  says  that, 
"in  regard  to  personal  property,  it  is  necessary  for  the  officer 
to  go  to  it,  so  as  to  have  it  in  his  power  to  take  it  into  actual 
possession,  if  he  chooses.  It  is  safest  for  him  to  do  so,  and 
carry  it  away,  for  then  lie  can  hold  it  against  all  persons;  but 
it  is  not  necessary  for  him  to  do  it,  or  for  him  to  touch  the 
property;  the  levy  is  perfected  by  his  making  the  indorse- 
ments upon  the  execution.  He  may  leave  the  property  in 
the  possession  of  the  debtor  and  take  a  forthcoming  bond,  or 
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he  may  leave  it  there  without  any  bond,  and  the  effect  of  the 
levy  is  to  give  him  such  an  interest  and  possession,  in  contem- 
plation of  law,  as  will  enable  him  to  bring  trespass  against 
any  one  who  interferes  with  it,  except  another  officer." 

So  it  clearly  appears  that  what  was  said  in  Roberts  v.  Scales, 
supra,  referred  only  to  cases  where  the  rigbts  of  junior  execu- 
tion creditors  were  involved.  Notwithstanding  the  plain  and 
emphatic  words  in  the  latter  part  of  the  above  quotations  to 
the  effect  that  the  exception  is  only  applicable  to  "another 
officer,"  the  plaintiff  insists  that  he  stands  upon  the  same 
footing  as  a  junior  execution  creditor  who  6eizes  the  property 
while  in  the  possession  of  the  debtor.  The  distinction  between 
the  two,  in  this  respect,  runs  through  all  of  our  decisions,  and 
we  cannot  conceive  how  section  447,  subsection  1,  of  the  code, 
relied  upon  by  the  plaintiff,  affects  it. 

Ruffin,  C.  J.,  in  Harding  v.  Spivey,  8  Ired.  63,  in  speaking 
of  the  preference  given  a  junior  execution  creditor,  where  the 
senior  execution  creditor  prevents  his  execution  from  being 
acted  on,  says  "that  this  reasoning  has  no  application  to  an 
alienation  by  the  debtor  himself,  for  that,  on  the  other  hand, 
is  considered  a  fraud  by  the  debtor,  as  tending  to  defeat  the 
process  of  the  law  for  the  recovery  of  judgment  debts,  because, 
from  necessity,  the  rule,  as  to  him,  is  caveat  emptor."  And  in 
Finley  v.  Smith,  2  Id.  225,  he  says:  "Indeed,  the  law  decrees 
the  alienation  of  property  subsequent  to  the  teste  of  a  fieri 
facias  to  be  itself  fraudulent,  since  it  tends  to  defeat  the  pro- 
cess of  the  law."  At  common  law,  a  fieri  facias  bound  the 
property  of  the  debtor  so  as  to  avoid  any  alienation  by  him; 
and  this  law  prevailed  in  our  state  until  the  adoption  of  the 
Code  of  Civil  Procedure.  Up  to  that  time,  the  simple  issuing 
of  a  writ  of  fieri  facias  bound  the  property  from  its  teste,  and, 
if  followed  by  a  levy,  it  was  held  sufficient  to  defeat  the  rights 
of  innocent  purchasers,  who  bought  before  the  levy:  Grant  v. 
Hughes,  82  N.  C.  216;  Harding  v.  Spivey,  supra. 

In  England,  the  law  was  changed  by  29  Charles  II.,  so  that 
the  lien  only  commenced  from  the  delivery  of  the  writ  to  the 
sheriff.  Of  this  act,  the  chief  justice,  in  Harding  v.  Spivey, 
supra,  says:  "  But  it  may  be  remembered  that  that  only 
changes  the  period  to  which  the  lien  relates  from  the  teste  to 
the  delivery  of  the  writ  still  creating  a  lien  before  the  seizure 
of  the  property,  and  therefore  ytill  applying  the  maxim  caveat 
emptor." 

In  this  state,  we  have  advanced  a  step  further,  and  for  the 
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purpose  of  protecting  bona  fide  purchasers  for  value  and  other 
execution  creditors,  we  have  provided  (Code,  sec.  447,  subsec. 
1)  that  the  lien  as  to  them  shall  operate  only  from  the  levy. 
This  act  does  not  profess  to  change  the  existing  law  as  to 
what  shall  constitute  a  levy,  nor  does  it  alter  in  any  respect 
the  character  and  effect  of  the  lien  acquired  by  it,  as  already 
determined  by  a  long  series  of  decisions  in  our  reports.  This 
rule  may  work  hardship  in  some  cases,  and  may  be  a  proper 
subject  for  additional  legislation.  So  far  it  has  only  been 
deemed  necessary  to  change  the  time  when  the  lien  shall 
commence. 

This  is  an  improvement  upon  the  old  law,  for  there  is  no 
notoriety  in  the  mere  issuing  of  the  writ  of  fieri  facias,  while 
the  actual  presence  of  the  sheriff,  his  seizure  of  the  property, 
the  making  of  the  indorsement,  and  other  attending  circum- 
stances are  generally  sufficient  to  put  purchasers  upon  their 
guard. 

We  are  of  the  opinion  that  his  honor  erred  in  giving  the 
instruction  complained  of,  and  that  a  new  trial  should  be 
awarded  the  defendant. 


Executions.  — The  lien  of  an  execution  relates  to  its  teste,  and  attaches  to 
all  personalty  owned  by  the  defendant  between  the  teste  and  the  levy,  so  as 
to  defeat  the  title  of  all  intermediate  purchasers:  Edwards  v.  Thompson,  85 
Tenn.  720;  4  Am.  St.  Rep.  807;  but  in  Knox  v.  Webster,  18  Wis.  406,  86 
Am.  Dec.  779,  and  note,  it  is  held  that  an  execution  becomes  a  lien  upon 
chattels  only  from  actual  levy.  And  so  it  has  been  held  in  California:  John- 
son v.  Gorham,  6  Cal.  195;  65  Am.  Dec.  501;  and  in  Iowa:  Reeves  v.  Sebern, 
16  Iowa,  234;  85  Am.  Dec.  513.  Compare  note  to  Farley  v.  Lea,  32  Am. 
Dec.  683. 

Executions  —  Levy  —  Personalty.  —  To  constitute  a  valid  levy  upon 
personalty,  the  officer  must  assert  such  dominion  over  it  as  would,  without 
the  authority  of  his  writ,  amount  to  an  actual  or  constructive  trespass: 
Goode  v.  Lon>jmire,  35  Ala.  668;  76  Am.  Dec.  309;  Davidson  v.  Waldron,  31 
111.  120;  83  Am.  Dec.  206;  Bradley  v.  Kesee,  5  Cold.  223;  94  Am.  Dec.  246; 
Weatherhy  v.  Covington,  3  Strob.  27;  49  Am.  Dec.  623;  Beekman  v.  Lansing, 
3  Wend.  446;  20  Am.  Dec.  707;  Westervelt  v.  Pinckney,  14  Wend.  423;  28 
Am.  Dec.  516;  Frieberg  v.  Johnson,  71  Tex.  558.  That  a  levy  upon  person- 
alty may  be  valid,  the  sheriff  must  ordinarily  take  actual  possession  thereof: 
Portis  v.  Parker,  8  Tex.  23;  58  Am.  Dec.  95;  Befkman  v.  Ijansing,  3  Wend. 
446;  20  Am.  Dec.  707;  Brown  v.  Pratt,  4  Wis.  513;  65  Am.  Dec.  :i30;  New- 
man v.  Hook,  37  Mo.  207;  90  Am.  Dec.  378.  To  constitute  a  levy,  seizure 
is  necessary;  but  if  from  the  nature  of  the  property  an  actual  seizure  is  im- 
possible, some  act  as  nearly  equivalent  to  a  seizure  as  practicable  must  be 
substituted  for  it:  Long  v.  Hall,  97  N.  C.  286. 


Feb.  1889.]  Hooker  v.  Sugo.  717 


Hooker  v.  Sugg. 

[102  Nobth  Carolina,  115.] 

Ixburancb  —  Construction  of  Life  Policy.  —  Rulea  for  interpreting  the 
will  of  a  testator  may  guide,  aa  far  as  they  are  applicable,  in  ascertain- 
ing the  legal  effect  of  the  clause  in  a  life  policy  designating  the  benefi- 
ciaries. The  difference  in  the  cases  consists  in  the  fact  that  the  interest 
vests  under  the  policy  at  once  upon  its  issue,  but  does  not  vest  under  the 
will  until  the  death  of  the  testator. 

Insurance.  —  Policy  of  Life  Insurance  Creates  Vested  Interest  in 
Beneficiaries  Designated  therein,  and  although  the  contract  may  be 
annulled  by  the  company  in  case  of  the  failure  on  the  part  of  the  insured 
to  fulfill  his  contract  stipulations,  the  insured  himself  is  without  the 
power  of  revocation,  and  the  disposal  of  the  fund,  while  the  policy  re- 
mains in  force,  is  not  under  his  control. 

Insurance. —If  "Children"  be  Designated  in  a  Life  Policy  as 
Beneficiaries,  the  interest  vesting  at  once  is  in  Buch  as  then  meet  the 
description,  and  is  not  divested  in  favor  of  survivors  by  a  death  after- 
wards. 

Insurance — Life  Policy  for  Benefit  of  Wife  and  Children  —  Con- 
struction. —  A  life  policy  was  issued,  payable  at  the  death  of  the  in- 
sured to  "his  wife  and  children,"  without  other  designation.  He  surren- 
dered this  policy,  and  took  a  paid-up  policy  for  the  benefit  of  the  benefi- 
ciaries, and  also  another  policy  in  the  same  company,  similar  to  the  one 
surrendered,  and  for  the  benefit  of  "his  wife  and  children,"  although 
when  the  last  policy  was  issued  his  wife  was  dead.  In  such  case,  the  last 
policy  did  not  continue  in  force  the  one  it  superseded,  and  it  should  be 
construed  in  accordance  with  the  then  existing  conditions,  giving  the  en- 
tire fund  to  the  surviving  child  and  the  administrator  of  the  deceased 
one,  the  provision  for  the  deceased  wife  being  nugatory  and  unavailing. 

Insurance  —  Constitutional  Law. — Provision  in  North  Carolina  consti- 
tution, article  10,  section  7,  which  authorizes  a  husband  to  insure  his 
life  for  the  benefit  of  his  wife  and  children,  clearly  looks  to  a  provision 
for  them,  so  that  they  may  not  be  left  destitute  by  the  death  of  an  in- 
solvent husband  and  father,  and  is  personal  to  them  when  they  survive. 

Agreed  case.  The  facts  appear  in  the  opinion.  The  judg- 
ment was  for  the  plaintiffs,  and  the  defendant  appealed. 

J.  J.  Jackson  and  George  V.  Strong,  for  the  plaintiffs. 

Theodore  Edivards  and  G.  M.  Lindsey,  for  the  defendant. 

Smith,  C.  J.  J.  T.  Freeman,  in  the  year  1867,  obtained 
from  the  iEtna  Life  Insurance  Company  of  Hartford,  in  the 
state  of  Connecticut,  a  policy  of  insurance  upon  his  life,  for 
the  sum  of  five  thousand  dollars,  to  be  paid  at  his  death  to 
"his  wife  and  children."  the  premiums  on  which  were  to  be 
paid  annually,  one  half  in  money  and  the  other  half  secured 
by  his  note.     At  the  time  of  the  issue  of  the  policy  he  had  a 
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wife,  Leora,  then  living,  and  two  children,  their  offspring, 
John  H.  Freeman,  and  E.  Hokie  Freeman,  who  intermarried 
with  John  F.  Hooker. 

After  the  death  of  the  said  Leora,  some  time  in  1873,  under 
an  arrangement  between  the  company  and  J.  T.  Freeman,  the 
policy  was  surrendered  to  the  company  and  a  paid-up  policy 
for  the  sum  of  $320  issued  in  its  place,  and  in  consideration  of 
the  premium  theretofore  paid,  which  sum  was  in  like  manner 
made  payable  to  "his  wife  and  children,"  without,  as  in  the 
previous  one,  designating  any  one  by  name. 

At  the  same  time  a  second  life  policy  was  taken  out,  for  the 
same  sum  and  essentially  in  the  same  terms,  payable,  with- 
out naming  them,  to  "his  wife  and  children,"  differing  from 
the  former  in  requiring  the  annual  premiums  all  to  be  paid  in 
cash,  the  company  having  made  this  change,  as  to  the  pay- 
ment of  premiums,  in  the  form  of  their  life  policies. 

The  son,  John  H.,  died  during  the  lifetime  of  his  father, 
leaving  a  will,  in  which  he  disposed  of  his  whole  estate,  and 
the  defendant,  John  Sugg,  has  taken  out  letters  of  administra- 
tion with  the  will  annexed  on  the  testator's  estate. 

The  feme  plaintiff  and  her  brother  paid  the  premiums  on 
the  last  policy  up  to  the  death  of  her  brother,  and  herself  alone 
the  premiums  thereafter  to  her  father's  death,  in  the  sum  of 
$297,  and  it  is  agreed  that  she  shall  be  reimbursed  out  of  the 
funds  derived  under  that  policy. 

J.  T.  Freeman  died  in  1888,  intestate,  and  letters  of  admin- 
istration on  his  estate,  as  well  as  on  his  wife's,  have  also  issued 
to  the  defendant.  The  company  has  paid  both  the  sum  agreed 
on  in  the  paid-up  policy  and  the  entire  amount  due  on  the 
last  policy,  to  the  defendant,  to  be  held  subject  to  the  rights 
of  the  parties  therein.  J.  T.  Freeman  died  largely  indebted 
and  insolvent,  but  there  are  no  debts  outstanding  against  the 
estate  of  his  deceased  wife,  Leora. 

The  foregoing  facts  are  submitted  to  the  judge  for  his  de- 
cision of  the  conflicting  claims,  asserted  in  the  pleadings,  to 
the  fund,  and  it  is  agreed  that  if  he  shall  sustain  the  plain- 
tiffs' contention,  he  shall  enter  judgment  for  one  half  of  the 
$5,000,  after  deducting  $297  due  for  premiums  paid  by  her, 
which  shall  be  added  to  the  feme  plaintiff's  moiety  of  the  resi- 
due; if  he  shall  rule  in  favor  of  the  defendant,  he  shall  enter 
judgment  for  the  plaintiffs  for  one  third  of  the  $5,000,  re- 
duced by  the  amount  of  the  premiums  so  paid  by  the  feme 
plaintiff. 
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Upon  the  hearing  of  the  cause,  was  entered  the  following 
judgment:  — 

"From  the  facts  agreed  upon  and  submitted  by  the  parties 
in  this  action,  the  court  is  of  opinion,  and  so  adjudges,  that 
the  plaintiffs  are  entitled  to  recover  one  third  of  the  $320 
received  by  the  defendant  from  the  paid-up  policy,  and  the 
defendant,  as  administrator  of  Leora  Freeman,  deceased,  and 
as  administrator  with  the  will  annexed  of  J.  H.  Freeman, 
deceased,  is  entitled  to  the  other  two  thirds  of  that  sum. 

"And  the  court  is  further  of  the  opinion,  and  so  adjudges, 
that  the  plaintiffs,  as  agreed  upon  by  the  parties,  are  entitled: 
1.  To  be  paid  out  of  the  five  thousand  dollars  received  by  the 
defendant  from  the  five-thousand-dollar  policy,  one  half  of  the 
amount  of  the  premiums  paid  by  the  feme  plaintiff  on  said 
policy,  with  interest  on  same  from  the  time  such  premiums 
were  paid;  2.  Are  entitled  to  recover  one  half  of  the  remainder 
of  said  five  thousand  dollars. 

"And  the  defendant,  as  administrator  with  the  will  annexed 
of  J.  H.  Freeman,  deceased,  is  entitled  to  the  balance  of  said 
five  thousand  dollars. 

"These  plaintiffs  will  recover  their  costs  in  this  action,  to 
be  taxed  by  the  clerk." 

The  premiums  having  been  paid  in  equal  parts  by  the 
daughter  and  son  up  to  his  death,  and  by  her  alone  since,  in 
the  several  sums  and  at  the  several  dates  set  out  in  the  com- 
plaint, for  which  she  is  to  be  reimbursed  those  several  sums, 
and  not  the  half  of  each,  as  ruled  by  the  judge  under  a  mis- 
apprehension of  the  terms  of  the  concession,  with  interest  on 
separate  portions,  which  make  the  aggregate  of  $297,  must  be 
allowed  the  feme  plaintiff,  and  deducted  from  the  full  amount 
of  the  insurance.  With  this  correction,  there  is  no  error  in 
that  part  of  the  ruling. 

The  question  as  to  the  distribution  of  the  sums  paid  upon 
the  surrendered  policy  is  not  submitted  to  the  judge,  and  we 
suppose  is  not  a  subject  of  controversy,  and  consequently  the 
ruling  is  confined  to  the  distribution  of  the  other  fund.  If  the 
contention  be  sustained,  that  will  entitle  the  wife  to  a  share  of 
it,  as  she  would  be  if  living  at  the  time  when  that  insurance 
was  effected,  it  would  go  to  her  administrator,  and  the  defend- 
ant being  both  her  and  her  husband's  representative,  there 
being  no  debts  of  hers  to  be  provided  for,  it  would  be  held  by 
the  defendant  in  his  latter  capacity,  and  become  liable  to  his 
debts. 
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The  provision  in  the  constitution,  article  10,  section  7,  which 
authorizes  such  an  insurance  for  the  benefit  of  the  wife  and 
children,  not  as  yet  regulated  by  statute,  clearly  looks  to  a 
provision  for  them,  so  that  they  may  not  be  left  destitute  by 
the  death  of  an  insolvent  husband  and  father,  and  is  personal 
to  them  when  they  survive. 

The  defendant's  counsel  maintain  the  proposition  that  the 
substituted  policy  takes  the  place  of  the  other,  and  inures  to 
the  advantage  of  the  same  beneficiaries  as  would  the  first 
have  done  if  it  had  been  kept  up  according  to  its  terms,  the 
effect  of  which  would  be  to  subject  the  wife's  share,  as  sug- 
gested, to  her  husband's  debts,  a  result  which  it  was  his  in- 
tention to  guard  against;  and  yet  this  would  have  followed 
but  for  the  renewal.  The  terms  of  the  policy  constitute  a  con- 
tract of  the  company  to  pay  the  specified  amount  to  the  bene- 
ficiaries designated,  and  create  direct  legal  relations  between 
them. 

How  could  this  be  in  regard  to  the  wife,  no  longer  living? 
and  how  can  it  be  supposed  that  he  intended  to  provide  for 
her?  The  new  policy  supersedes,  but  does  not  continue  in 
force,  that  whose  place  it  takes,  and  must  be  construed  in  ac- 
cordance with  the  then  existing  conditions.  Inadvertently, 
perhaps,  but  if  inserted  intentionally,  the  insertion  of  the  wife 
as  a  beneficiary  is  a  nullity,  so  far  as  it  may  have  reference  to 
the  deceased,  and  could  only  have  operation  as  a  reference  to 
one  whom  he  might  afterwards  marry,  and  thus  bring  within 
the  terms  of  the  policy. 

It  is  unnecessary  to  consider  the  possible  effect  of  a  future 
marriage  upon  the  interests  of  the  children,  since  the  event 
did  not  take  place. 

There  are  but  two  aspects  presented  in  the  case  before  us, 
in  the  one  of  which  the  one  third  lapses  and  returns  to  the 
husband  as  undisposed  of,  and  in  the  other,  the  entire  sum 
belongs  to  the  children,  and  we  concur  with  the  court  in  the 
ruling  in  their  favor. 

In  Conigland  v.  Smith,  79  N.  C.  303,  the  relations  of  a 
parent,  who  insures  his  own  life  for  the  benefit  of  his  children, 
to  them,  are  deemed  analogous  to  those  assumed  when  provid- 
ing for  them  by  a  testamentary  disposition  of  his  property,  both 
being  posthumous  benefits  secured,  and  hence  the  rules  for  in- 
terpreting the  will  of  a  testator  may  guide,  as  far  as  they  are 
applicable,  in  ascertaining  the  legal  effect  of  this  clause  in  the 
policy.     The  difference  in  the  cases  consists  in  the  fact  that 
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the  interest  vests  under  the  policy  at  once  upon  its  execution, 
while  it  does  not  under  the  will  until  the  death  of  its  maker, 
and  hence  we  do  not  concur  in  the  opinion  delivered  hy  Rod- 
man, J.,  so  far  as  it  concedes  a  power  of  revocation  to  reside 
in  the  party  insuring.  The  contract  may  be  annulled  by  the 
company  in  case  of  the  failure  of  the  other  party  to  fulfill  his 
contract  stipulations,  but  the  disposal  of  the  fund  while  the 
policy  remains  in  force  is  not  under  his  control:  Bliss  on  Life 
Insurance,  2d  ed.,  517;  Fortescue  v.  Barnett,  3  Myl.  &  K.  36; 
Otis  v.  Beckwith,  49  111.  121,  and  cases  cited. 

As  the  attempted  securing  a  share  to  the  deceased  wife  is 
nugatory  and  unavailing,  there  seems  to  he  no  alternative  but 
to  give  the  entire  fund  to  the  living  daughter  and  administra- 
tor of  the  deceased  son;  for  it  is  evident  the  entire  sum  was 
intended  for  none  other,  and  being  void  as  to  one,  the  provision 
inures  wholly  to  the  others. 

In  case  a  legacy  is  given  to  a  class  of  persons,  as  to  tenants 
in  common  or  to  children,  in  the  case  of  the  death  of  one  be- 
fore the  vesting,  it  inures  to  the  survivors  of  the  class:  2  Wil- 
liams on  Executors,  882;  Toller  on  Executors,  303. 

So  if  children  be  designated  in  a  life  policy  as  beneficiaries, 
the  interest  vesting  at  once  is  in  such  as  then  meet  the  de- 
scription, and  is  not  divested  in  favor  of  survivors  by  a  death 
afterwards. 

We  have  not  been  able  to  find  an  adjudged  case  shedding 
light  upon  the  construction  of  the  like  or  similar  words  found 
in  defining  the  parties  for  whose  benefit  a  life  policy  has  been 
taken  out;  but  our  conclusions  seem  to  be  a  fair  and  reason- 
able interpretation  of  the  clause  before  us,  as  it  certainly  sub- 
serves the  ends  that  the  father  had  in  view  in  securing  this 
fund  to  his  family,  constituted,  in  this  case,  of  his  son  and 
daughter. 

Subject  to  the  correction  which  makes  the  advances  of  the 
daughter  to  be  paid  in  full,  and  not  a  moiety  only,  the  judg- 
ment is  affirmed. 


Results  of  the  Death  of  a  Beneficiary  before  the  Death  of  a 
Person  whose  Life  is  Insured.  —  In  Vonigland  v.  Smith,  79  N.  C.  303, 
cited  and  approved  in  the  opinion  to  the  principal  case,  a  father  insured  his 
own  life  "for  the  benetit  of  his  children."  One  of  his  children,  a  daughter, 
married,  and  died  without  issue;  and  it  was  held  that  her  husband  was  en- 
titled, as  her  administrator,  to  her  share  of  the  money  arising  from  the  policy 
of  insurance,  upon  the  death  of  the  father.  The  court  observed:  "The  policy 
was  a  contract  between  the  company  and  the  assured;  he  might,  at  his 
Am.  St.  Rep.,  Vol.  XI.  —  46 


722  Hooker  v.  Sugo.  [N.  Carolina, 

pleasure,  lr-v n  forfeilod  or  surrendered  it,  just  as  a  testator  may  revoke  his 
will  while  lit)  lives;  Imt  the  sum  to  bo  paid  under  it  was  a  gift  to  his  chil- 
dren, which  vested  in  interest  when  the  policy  was  delivered,  and,  the 
policy  being  in  force  at  his  death,  vested  in  possession  then."  So,  according 
to  the  great  weight  of  authority,  a  life  policy  of  insurance  creates  a  vested 
interest  in  the  beneficiary  or  beneficiaries  therein  named.  It  is  the  creation 
of  an  irrevocable  trust:  See  Gould  v.  Emerson,  99  Mass.  154;  96  Am.  Dec. 
720;  Unity  etc.  Aas'n  v.  Du<jnn,  US  Mass.  221;  Ruppert  v.  Union  Ins.  Co.,  7 
Hob.  (N.  Y.)  155;  Fraternal  Ins.  Co.  v.  Appleijale,  7  Ohio  St.  292;  Bailey  v. 
New  Enrjlan.l  etc.  Ins.  Co.,  Ill  Mass.  177;  19  Am.  Rep.  329;  Manhattan  Life 
Ins.  Co.  v.  Smith,  44  Ohio  St.  loo.  And  where  a  husband  had  taken  a  policy 
upon  the  life  of  his  wife,  payable  to  himself,  or  in  case  of  his  death  before 
the  wife,  to  his  children,  and  he  died  before  the  wife,  it  was  held  that  at 
his  death  he  had  a  vested  interest  in  the  policy,  and  that,  by  his  will,  it 
went  to  the  wife.  In  such  case,  an  interest  vests  in  the  payee,  during  the 
lifetime  of  the  p  irson  whose  life  is  insured,  so  as  to  be  the  subject  of  testa- 
mentary disposition,  notwithstanding  such  interest  is  liable  to  be  defeated 
by  a  subsequent  contingency:  Keller  v.  Gaylor,  40  Conn.  .343.  So  a  wife 
procured  a  policy  upon  the  life  of  her  husband,  payable  to  her  if  living,  if 
not,  to  her  children.  Both  she  and  one  of  the  children  died  before  the  hus- 
bruid;  and  it  was  held  that  a  transmissible  interest  vested  in  the  children 
upon  the  issuing  of  the  policy,  and  that  the  heirs  of  the  deceased  child  took 
by  descent  its  interest,  and  were  entitled  to  a  portion  of  the  amount  assured: 
Continental  Life  Ins.  Co.  v.  Palmer,  42  Id.  00;  19  Am.  Rep.  530.  So  in  a 
ease  similar  to  the  la.^t,  it  was  held  by  the  same  court  that  a  policy  of  insur- 
ance on  the  life  of  the  huibaml,  payable  to  the  wife  for  her  sole  use,  and  in 
ease  oi'  her  death  before  her  husband,  to  be  paid  to  her  children,  was  not 
assignable  by  her  so  as  to  defeat  the  interest  of  her  children,  which,  subse- 
quently to  such  assignment,  became  absolute  by  the  death  of  their  mother 
and  the  death  of  the  husband:  Connecticut  Mutual  Life  Ins.  Co.  v.  Burrouglis, 
34  Conn.  305.  So  in  New  York,  a  policy  was  issued  to  a  married  woman 
on  the  life  of  her  husband,  made  under  the  statute  of  that  state,  for  her  ben- 
efit and  that  of  her  children,  in  case  of  her  death.  She  assigned  the  policy 
in  the  lifetime  of  her  husband,  and  survived  him.  In  a  suit  to  which  she 
was  a  party,  the  court  held  that  the  instrument  had  no  assignable  quality, 
and  could  not  be  transferred  so  as  to  divest  the  interest  of  the  wife  or  her 
children:  Eadie  v.  Sli-nmon,  26  N.  Y.  9.  In  another  Connecticut  case,  a  pol- 
icy was  i  -'.'d  upon  the  life  of  the  husband,  payable  to  the  wife,  or  in  case 
of  her  death,  to  her  children.  The  wife  died  before  her  husband,  and  after 
her  death,  the  husband  surrendered  the  policy,  and  took  another  for  the 
same  amount,  date,  and  premium,  but  payable  to  himself.  He  paid  one 
year's  premium,  and  died  insolvent.  In  a  contest  between  the  children  and 
the  husband's  creditors,  it  was  held  that  the  hu-buid  had  no  right,  without 
the  consent  of  the  children,  thus  to  surrender  the  old  policy,  and  take  the 
.new  one,  payable  to  himself,  and  that  the  children  were  entitled  to  the 
amount  due  on  the  latter  policy:  Cliapin  v.  Fellowes,  36  Conn.  132;  4  Am. 
II  p.  49.  So  in  a  Minnesota  case,  a  husband  had  procured  a  policy  of  in- 
surance on  his  life,  payable  to  his  wife,  if  living,  otherwise  to  his  children, 
or  their  guardian.  After  the  death  of  the  wife,  leaving  children,  and  a  re- 
marriage by  the  husband,  he  surrendered  the  original  policy,  and  a  new  one 
was  issued  in  its  place  as  a  substitute  therefor,  bearing  the  same  date,  and 
containing  the  same  terms  and  conditions,  except  a  provision  that  it  should 
jnure  to  the  sole  use   and   separate  benetit  of  the  second  wife.     It  was  held 
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t'nt  the  husband  had  no  right  to  thus  change  the  policy  without  the  consent 
of  the  children,  anil  that  "his  children,"  including  the  issue  of  both  mar- 
riages, were  entitled  to  the  avails  of  the  new  policy  as  against  the  second 
wife:  Richer  v.  Charter  Oak  Life  Ins.  Co.,  27  Minn.  193;  38  Am.  Rep.  289. 
In  a  recent  Maine  case,  a  policy  had  issued  on  the  life  of  a  husband,  payable 
to  his  wife,  her  heirs,  representatives,  and  assigns.  The  wife  paid  pre- 
miums. After  her  death,  the  husband  and  the  company  allowed  the  policy 
to  lapse,  and  issued  a  new  one,  payable  to  the  husband  and  his  representa- 
tives. On  the  husband's  death,  it  was  held  that  the  insurance  money  should 
be  divided  between  the  respective  administrators  in  proportion  to  the  amount 
of  premiums  paid  by  their  respective  intestates:  National  Life  Ins.  Co.  v. 
Haley,  78  Me.  268;  57  Am.  Rep.  807;  and  see  Barley  v.  Held,  86  Ind.  196; 
44  Am.  Rep.  28.');  Olanz  v.  Oloeckler,  104  111.  573;  44  Am.  Rep.  94. 

While  it  has  been  generally  held  that  a  policy  procured  by  one  on  his  own 
life  for  the  benelit  of  his  wife  and  children,  or  their  representatives,  is  not 
assignable  by  him  during  the  life  of  any  of  the  beneficiaries  (see  Rohinson  v. 
/''"•  <ll,  79  Ky.  83),  yet  it  has  been  held  that  where  a  husband  survives  his 
wife,  having  previously  procured  a  policy  on  his  own  life  lor  her  benefit, 
and  himself  paid  the  premiums  thereon,  he  may  dispose  of  it  by  will  or 
(•!.  rwiso:  Kerman  v.  Howard,  23  Wis.  108.  So  it  has  been  held  that  a  life 
policy  taken  out  by  a  husband  on  his  own  life  for  the  benefit  of  his  wife  is 
assignable  during  his  life,  with  her  consent,  as  collateral  security  for  his 
debts,  where  there  is  no  statute  directly  prohibiting  it,  and  that  she  is  de- 
barred, by  the  assignment,  from  recovering  the  proceeds  of  the  policy:  Char- 
ter Oak  Life  Ins.  Co.  v.  Brant,  47  Mo.  419;  4  Am.  Rep. '328.  It  was  held  in 
Indiana  that  if  one  insures  his  life  for  the  benefit  of  his  wife,  upon  her  death 
her  interest  in  the  policy  inures  to  her  administrator,  and  an  assignment  to 
another  by  the  husband  only  passes  the  husband's  interest  as  his  wife's  heir. 
But  the  assignee,  having  taken  his  assignment  in  good  faith,  should  be  reim- 
bursed for  the  premiums  he  had  paid,  with  interest:  Hark)/  v.  Heist,  86  Ind. 
196;  44  Am.  Rep.  285.  In  an  earlier  case,  the  wife  had  taken  out  a  policy 
upon  the  life  of  the  husband,  payable  to  herself,  or  in  case  of  her  death,  to 
her  children.  The  premiums  were  paid  by  the  wife,  and  she  died  before  the 
husband,  and  without  children.  In  a  contest  between  the  administrators 
representing  the  respective  estates  of  the  husband  and  wife,  it  was  hell  that 
the  wife  had  such  an  interest  in  and  ownership  of  the  policy  and  right  to  the 
proceeds  as  would,  at  her  death,  descend  to  her  heirs,  notwithstanding  the 
husband  was  living  at  the  time  of  her  death:  Hutson  v.  Merrifield,  51  Ind.  24; 
19  Am.  Rep.  722.  These  decisions  have  settled  the  law  in  Indiana  in  accord- 
ance with  the  prevailing  doctrine  that  an  insurance  policy,  issued  upon  the 
life  of  a  husband  for  the  benefit  of  his  wile,  is  her  property,  and  an  effectual 
assignment  and  delivery  thereof  to  another,  even  during  the  lifetime  of  the 
husband,  can  be  made  only  by  her:  Pence  v.  Makt peace.,  G5  Ind.  315;  Wilburn 
v.    Wiiliurn,  S3  Id.  55. 

In  New  York,  a  husband  who  procures  a  policy  of  insurance  on  his  life  for 
the  benefit  of  his  wife,  or  in  case  of  her  death  before  his,  of  their  children, 
acts  simply  as  their  agent  in  procuring  the  policy,  and  in  doing  whatever  is 
necessary  to  perfect  and  continue  the  rights  of  the  assured:  Baker  v.  Union 
Mut.  L.  Ins.  Co.,  43  N.  Y.  2S3.  By  force  of  the  statute  authorizing  such  in- 
surance, they  acquire  a  vested  interest  in  the  policy  at  the  moment  of  its  de- 
liver}' to  the  insured,  and  this  is  so,  although  no  knowledge  of  the  existence 
of  the  policy  comes  to  them  until  after  his  death.  Without  their  assent,  he 
may  not  surrender  the  policy  while  it  is  in  force,  such  an  act  not  being  within 
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the  scope  of  tlie  agency  inferable  from  the  taking  ont  of  the  policy  by  him: 
Whitehead  v.  New  York  Life  Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep.  787;  and 
see  Olmstead  v.  Keijes,  85  N.  Y.  593;  Slihrell  v.  Mutual  L.  Ins.  Co.,  72  1.1. 
388;  Thompson  v.  American  Ins.  Co.,  46  Id.  675;  Manhattan  L.  his.  Co.  v. 
Smith,  44  Ohio  St.  156;  but  if  the  policy  has  become  forfeited  for  non-pay- 
ment of  premiums,  he  may  thereafter  surrender  it:  Whitehead  v.  New  York 
Life  Ins.  Co.,  102  N.  Y.  143;  55  Am.  Rep.  7S7;  though  the  non-payment  of 
premiums  after  the  surrender  of  a  policy  in  force  will  not  effect  a  forfeiture 
as  against  the  beneficiaries  who  are  ignorant  of  the  surrender:  Id.;  and  see 
Meyer  v.  Knickerbocker  L.  Ins.  Co.,  73  N.  Y.  516;  29  Am.  Rep.  200. 

In  a  recent  Michigan  case  it  was  held  that  the  same  rules  of  construction 
should  he  applied  to  dispositions  of  property  created  by  mutual  benefit  asso- 
ciations as  are  applied  to  bequests  by  will.  The  scheme  of  such  an  associa- 
tion is  to  raise  a  fund  which  shall  pass  to  designated  beneficiaries  at  the  death 
of  the  member.  The  right,  which  before  was  inchoate  and  contingent,  be- 
comes, upon  the  death  of  the  member,  fixed  and  certain  in  the  beneficiary, 
in  accordance  with  the  rule  of  law  which  favors  vested  estates  rather  than 
those  which  are  contingent.  Thus  in  a  certificate  issued  to  a  member  of  a 
mutual  benefit  association,  two  beneficiaries  were  named,  and  "in  case  of 
death  of  either,  full  amount  to  go  to  the  survivor,  if  living;  if  not  living,  to 
the  heirs  of  said  member."  It  was  held  that  the  gift  to  the  beneficiaries  be- 
came operative  at  the  death  of  the  member,  and  that  if  one  died  before  the 
time  provided  for  the  payment  of  the  amount,  his  share  should  go  to  his  ex- 
ecutor, and  not  to  the  survivor:  Union  Mat.  Aid  Ass'n  v.  Montgomery,  Sup. 
Ct.  Mich.  18S8. 

It  was  held  in  Missouri,  that,  at  common  law,  the  wife  had  such  an  in- 
terest in  the  life  of  her  husband  that  a  policy  taken  out  by  him  for  her  ben- 
efit would  be  valid;  and  where  the  husband  died  during  the  life  of  his  wife, 
the  policy  would  be  enforced.  But  the  only  ground  upon  which  the  policy 
could  be  sustained  when  issued  was  the  fact  that  the  wife  had  a  right  to 
look  to  her  husband  for  support,  and  that  object  being  lost  by  her  death 
before  the  death  of  her  husband,  he  would  not  be  bound  to  continue  the 
policy  for  the  benefit  of  her  legal  representatives,  and  he  might  change  it  for 
the  benefit  of  a  subsequent  wife:  Oambs  v.  Covenant  Mutual  Life  Ins.  Co.,  50 
Mo.  44.  So  in  Wisconsin  the  rule  is  laid  down  that  unless  a  policy  of  life 
insurance  points  out  to  whom  the  insurance  money  shall  be  paid,  in  case  the 
beneficiary  die  before  the  insured,  the  appointment  of  the  beneficiary  is  re- 
voked by  his  death:  Foster  v.  Gile,  50  Wis.  603;  and  this  rule  is  not  abro- 
gated, where  the  beneficiary  is  the  wife  of  the  insured,  by  the  provisions  of 
the  Wisconsin  Revised  Statutes,  section  2347:  Oiven  v.  Wisconsin  Odd  Fellows' 
Mutual  Life  Ins.  Co.,  71  Wis.  547.  And  see,  to  the  same  effect,  Waslunyton 
Ben.  Endowment  Ass'n  v.   Wood,  4  Mackey,  19;  54  Am.  Rep.  251. 
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Negotiable  Instruments  —  Evidence.  — One  of  two  joint  promisors  whose 
names  appear  on  the  face  of  a  negotiable  instrument  may  show  by  parol 
evidence  that  he  signed  only  as  surety,  if  the  payee  hail  notice  that  one 
was  a  surety.  But  if  such  payee  indorses  the  instrument  before  ma- 
turity to  one  without  notice,  who  in  turn  indorses  it  to  still  another, 
after  maturity,  who  takes  for  value,  and  without  notice,  the  fact  that 
one  of  the  promisors  was  a  surety  cannot  be  shown  as  against  the  last 
taker. 

Civil  action  brought  by  R.  J.  Lewis  upon  a  note,  under 
seal,  as  follows:  — 

"  $100.  On  or  before  the  first  day  of  November,  1883,  we, 
or  either  of  us,  promise  to  pay  to  J.  M.  Grizzard,  or  order,  the 
sum  of  one  hundred  dollars,  for  value  received.  Witness  our 
hands  and  seals  this  ninth  day  of  June.  1883. 

"Aaron  Prescott.     [Seal] 
"W.  W.  Long."         [Seal] 

The  note  was  indorsed  by  Grizzard,  for  value,  to  one  Mrs. 
Cooper,  who  indorsed  it  for  value,  after  maturity,  to  the  plain- 
tiff. The  defendant  Prescott  was  principal,  and  the  defend- 
ant Long  was  surety  on  the  note.  This  was  known  to  Grizzard, 
the  original  payee,  but  was  not  known  to  the  plaintiff,  who 
bought  the  note  for  value,  believing  that  both  Prescott  and 
Long  were  principals,  and  jointly  responsible.  It  was  ad- 
judged that  the  plaintiff  recover  nothing  of  the  defendant 
Long,  and  the  former  appealed. 

E.  T.  Clark,  a, ni  lUik'helor  and  Devercux,  for  the  plaintiff. 

J.  N.  Mullen  and   W.  E.  Daniel,  for  the  defendant. 

Shepherd,  J.  Whether  a  joint  promisor  may  show  by 
parol  that  he  signed  only  as  surety  has  been  the  subject  of 
conflicting  decisions,  both  in  England  and  America.  That  he 
can  do  so  in  this  state,  where  the  payee  has  notice,  is  well 
settled:  Capcll  v.  Long,  84  X.  C.  17;  Goodman  v.  Lit«l:er,84 
Id.  8;  37  Am.  R<  n.  G02;    Welfare  v.  Thompson,  83  X.  C.  270. 

But  such  a  defense  cannot  be  made  against  a  bona  fide 
holder  without  notice:  Randolph  on  Commercial  Paper,  sec. 
907:  Daniel  on  Negotiable  Instruments,  sec.  1338;  2  Edwards 
on  Bills  and  Notes.  0'.'2;   Goodman  v.  Litnker,  supra. 

The  note  sued  upon  was  under  seal,  but  was  indorsed,  and 
is  "to  be  regarded,  so  far  as  its  negotiability  is  concerned 
and  its  liability  to  be  governed  by  the  commercial  law  appli- 
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cable  to  promissory  notes,  as  if  it  were  a  promissory  note  not 
under  seal":  Miller  v.  Tharel,  75  N.  C.  150;  Spence  v.  Tapscott, 
93  Id.  246. 

It  was  indorsed  to  Mrs.  Cooper,  and  the  law  presumes  that 
she  took  "it  for  value,  and  before  dishonor,  in  the  regular 
course  of  business":   Tredwell  v.  Blount,  S6  N.  C.  33. 

Mrs.  Cooper,  being  a  bona  fide  holder,  and  having  no  notice, 
would  have  been  unaffected  by  the  defense  relied  upon  in  this 
action.  Does  the  fact  that  the  plaintiff  purchased  from  her 
after  maturity  (but  without  notice)  put  him  in  a  worse  position 
than  that  occupied  by  his  assignor?  Very  clearly  it  does  not. 
Mr.  Randolph,  supra,  section  987,  says:  "  So  a  purchaser  after 
maturity  from  a  bona  fide  holder,  who  took  the  paper  for  value, 
before  maturity,  is  entitled  as  a  bona  fide  holder,  before  ma- 
turity, to  the  rights  of  his  indorser." 

To  the  same  effect  is  Edwards,  supra,  vol.  2,  692,  note; 
Daniel,  supra,  sec.  589. 

The  cases  of  Harris  v.  Burwell,  65  N.  C.  586,  and  Capell  v. 
Long,  supra,  cited  by  the  defendants,  do  not  conflict  with 
this  view.  In  the  former  case,  the  plaintiff  purchased  the 
note  after  maturity,  and  therefore  took  it  subject  to  the  de- 
fense of  "set-off,"  which  the  maker  had  against  his  assignor 
at  the  time  of  the  assignment.  In  Capell's  case,  the  payee 
had  notice,  and  assigned  after  maturity.  In  both  of  these 
cases  it  was  held  that  the  purchasers  took  subject  to  any  de- 
fense which  existed  against  their  assignors.  In  our  case,  as 
we  have  seen,  no  defense  existed  against  Mrs.  Cooper,  the 
plaintiff's  assignor,  and  it  is  therefore  clearly  distinguishable. 

Reversed. 

Negotiable  Instruments  —  Surety. —  Where  one  has  executed  an  in- 
strument, apparently  as  principal,  but  in  fact  only  as  a  surety,  he  is  hound 
to  the  creditor  as  principal,  unless  such  creditor  knew  the  true  character  of 
the  obligation:  Goodman  v.  Litaker,  84  N.  C.  8;  37  Ain.Rep.  602;  McCloskey 
v.  Indianapolis  etc  Union,  67  Ind.  86;  33  Am.  Rep.  76;  Dane  v.  Corduan,  24 
Cal.  157;  85  Am.   Dec.  53,  and  note. 

Negotiable  Instruments  —  Surety. — Parol  evidence  is  admissible  to 
show  that  one  who  is  apparently  a  joint  maker  and  principal  upon  a  promis- 
sory note  is  really  only  a  surety:  Harmon  v.  Hail,  1  Wash.  422;  34  Am. 
Rep.  816;  I r cine  v.  Adams,  48  Wis.  46S;  33  Am  Rep.  817;  note  to  Leu-is  v. 
Harvey,  5'.)  Am.  Dec.  292;  Burke  v.  Cru'jer,  8  Tex.  66;  58  Am.  Dec.  102;  note 
to  Dane  v.  Cordu  in,  85  Am.  Dec.  58.  In  an  action  upon  a  written  contract, 
it  may  be  alleged  and  proven,  when  necessary,  that  one  or  more  of  the  par- 
ties to  the  same  signed  the  contract  only  as  sureties:  Thompson  v.  Cn{fman, 
15  Or.  631.  The  addition  of  "security"  or  "surety"  to  the  name  of  the 
signer  of  a  bond  is  prima  facie  evidence  of  his  suretyship;  but  it  may  be  re- 
butted by  parol  evidence  to  the  contrary:   Boulware  v.  Hartsook,  83  Va.  67i). 
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Emery  v.  Raleigh  and  Gaston  Railroad  Co. 

[102  North  Carolina,  209.] 

Pleading  and  Practice  —  Settling  Issues.  —  Ordinarily,  it  most  be 
Left  to  Sound  Discretion  of  Trial  Judge  to  Determine  whether 
to  submit  specilic  issues,  for  the  purpose  of  eliciting  distinct  findings  in 
the  nature  of  a  special  verdict,  or  to  confine  the  inquiry,  in  imitation  of 
the  common-law  practice,  to  a  single  issue,  or  a  small  number  of  issues, 
provided,  always,  that  the  issues  submitted  are  raised  by  the  pleadings. 

Pleading  and  Practice. — It  is  Misleading  to  Embody  in  One  Issue 
Two  Propositions,  as  to  which  the  jury  might  give  different  responses, 
and  on  exception  taken  in  apt  time,  a  new  trial  will  in  such  cases  be 
granted.  The  facts  found  by  a  jury,  whether  comprehended  under  one 
or  many  issues,  must  be  sufficient  to  enable  the  court  to  proceed  to  judg- 
ment. 

Pleading  and  Practice. — New  Trial  will  not  re  Granted  when  the 
judgment  can  be  predicated  upon  the  findings,  although  it  appears  that 
issues  tendered  by  a  party  were  refused  by  the  trial  judge,  if  the  jury 
were  told  by  the  judge  how  the  testimony  relating  to  the  rejected  issues 
should  be  considered  in  connection  with  the  law,  in  passing  upon  the 
issues  submitted. 

Pleading  and  Practice. — No  Limit  will  be  Imposed  to  Exercise  of 
Discretion  on  Part  of  Trial  Judge  in  Settling  Issues,  except  that 
the  facts  established  by  the  verdict  shall  constitute  a  lawful  basis  for  the 
judgment,  and  that  a  party  shall  not  be  denied  an  opportunity  to  have 
the  law  applicable  to  any  material  portion  of  the  testimony  fairly  pre- 
sented to  and  passed  upon  by  the  jury,  through  the  medium  of  some 
issue. 

Railroad  Companies  —  Negligence. — It  is  Duty  of  Railroad  Company 
to  so  Construct  its  Culverts  that  they  will  carry  off  the  water  of  the 
streams,  over  which  they  are  constructed,  under  all  ordinary  circum- 
stances likely  to  occur  in  the  usual  course  of  nature,  e.  e:i  to  the  extent 
of  such  heavy  rains  as  are  ordinarily  expected,  though  of  but  occasional 
ocj  urrence,  but  it  is  not  bound  to  so  construct  them  as  to  carry  off  over- 
Hows  which  result  from  extraordinary  and  unusual  rainfalls. 

Railroad  Companies. — Evidence  of  One's  Reputation  a^  an  Intelli- 
gent and  ExruuT  Civil  Engineer,  under  whose  supervision  a  railroad 
culvert  was  built,  is  incompetent  and  inadmissible  on  the  trial  of  an  issue 
as  to  whether  the  culvert  was  in  fact  so  constructed  as  to  carry  off  any 
but  an  excessive  rainfall. 

Railroad  Companies — Evidence. — In  an  action  against  a  railroad  com- 
pany to  recover  damages  resulting  from  an  insufficient  culvert,  a  witness 
for  the  defendant,  called  as  an  expert,  testified  that  he  built  the  culvert, 
ami  that  it  was  the  largest  one  he  ever  built.  In  such  ca<e.  the  plain' iff 
was  Droperly  permitted  to  show  that  a  culvert  built  by  another  corpora- 
t  on,  a  short  distance  below  over  the  same  stream,  was  larger  than  the 
culvert  in  controversy. 

Negligence  —  Contributory,  of  Land-owner.  — One  whose  land  is  over- 
flowed with  water,  and  whose  brick-yard  and  crops  on  the  premise;  are 
submerged,  by  reason  of  the  negligent  construction  of  a  railroad  culvert, 
is  not  guilty  of  contributory  negligence  in  auerwards  planting  crops  on 
the  same  land,  and  tieciing  a  brick-yard  in  the  same  place,  botii  of 
which  are  a>rain  submer  'ed  from  the  same  cause. 
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Negligence.  —  When  the  Facts  are  Ascertained,  Question  whether 
there  has  been  Negligence  or  contributory  negligence,  is  one  ad- 
dressed to  the  court.  When  there  is  any  conflict  in  the  testimony,  the 
courts  will  lay  down  the  rules  of  law,  and  deline  the  standard  of  care 
necessary,  but  will  leave  the  jury  to  decide  whether,  under  the  circum- 
stances, proper  care  was  exercised. 

Railroad  Companies  —  Condemnation  Proceedings  as  Estoppel.  —  In- 
jury resulting  from  the  unskillful  construction  of  railroad  culverts  can- 
not be  estimated  as  a  part  of  the  damage  for  the  right  of  way  of  a 
railroad  company,  and  proceedings  for  condemnation  of  the  land,  to 
which  the  land-owner  and  the  company  were  parties,  will  not  operate 
as  an  estoppel  in  an  action  by  the  former  for  injury  to  his  lands  caused 
by  the  unskillful  construction  of  culverts  by  the  latter. 

Easement  by  Prescription.  —  Right  by  Prescription  to  Maintain 
Culvert  so  Constructed  as  to  Cause  Plaintiff's  Land  to  re 
Overflowed  may  be  acquired  by  a  railroad  company  by  user  for  twenty 
years.  But  the  user  must  have  been  such  as  to  have  subjected  the  com- 
pany to  an  action  at  any  time  during  the  twenty  years,  and  the  burden 
is  on  the  company  to  show  that  at  regular  or  irregular  intervals  during 
the  twenty  years,  the  water  has  overflowed  the  very  land  iu  controversy. 

Civil  action  brought  by  T.  L.  Emery  and  wife  against  the 
Raleigh  and  Gaston  Railroad  Company,  to  recover  damages 
for  injury  to  the  plaintiff's  lands  caused  by  reason  of  the 
negligent  construction  of  a  culvert  over  a  stream  on  the  de- 
fendant's line.  Other  facts  appear  in  the  opinion.  There  was 
a  verdict  and  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

R.  0.  Burton,  for  the  pin  in  tiff. 

IF.  IT.  Day,  for  fche  defendant. 

Avkky,  J.  The  action  was  brought  to  recover  damage  for 
injury  done  to  plaintiff's  brick-yard  in  the  year  1885,  and 
again  in  May,  1887,  and  to  his  crops,  by  overflows  caused  by 
the  defective  construction  of  a  culvert  over  a  creek  on  the  de- 
fendant's line. 

The  first  and  second  exceptions  present  the  question, 
whether  his  honor  erred  in  refusing  to  submit  two  additional 
issues  tendered  by  defendant's  counsel.  It  was  not  the  design, 
in  adopting  the  new  procedure,  that  parties  should  be  bound  by 
rule-  so  technical  as  those  which  governed  the  old  system  of 
pleading.  The  forms  of  action  being  disregarded,  and  it  being 
requisite  only  under  the  code  to  allege'  the  material  facts  in 
the  complaint,  and  to  admit  or  deny  the  allegations  in  the 
answer,  ordinarily  it  musl  be  left  to  the  sound  discretion  of 
the  nisi  i)riu*  judge  to  determine,  when  required  or  allowed  to 
settle  the  issues,  whether  the  action  can  lie  tried  more  intelli- 
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gently  and  satisfactorily  by  the  jury  upon  specific  issues  sub- 
mitted for  the  purpose  of  eliciting  distinct  findings  in  the 
nature  of  a  special  verdict,  or  by  confining  the  inquiry,  in 
imitation  of  the  old  method,  to  a  single  issue,  or  a  small 
number  of  issues,  and  pointing  out,  by  instruction,  how  the 
conflicting  evidence,  controverted  in  the  pleadings  and  on 
trial,  though  not  involved  in  the  terms  of  the  issues  submit- 
ted, bears  upon  the  verdict  to  be  rendered  in  response  to  them, 
provided,  always,  that  the  issues  submitted  are  raised  by  the 
pleadings. 

It  is  misleading  to  embody  in  one  issue  two  propositions,  as 
to  which  the  jury  might  give  different  responses,  and  on  ex- 
ception taken  in  apt  time,  a  new  trial  will  in  such  cases  be 
granted.  The  facts  found  by  a  jury,  whether  comprehended 
under  one  or  many  issues,  must  be  sufficient  to  enable  the 
court  to  proceed  to  judgment.  When  the  judgment  can  be 
predicated  upon  the  findings,  though  it  may  appear  that  the 
judge  who  tried  the  case  below  refused  to  submit  more  specific 
issues  tendered  by  a  party,  yet  if  he  told  the  jury  how  the  tes- 
timony relating  to  the  issues  refused  should  be  considered  in 
connection  with  the  law,  in  passing  upon  those  submitted,  and 
thereby  gave  opportunity  to  enter  exception  to  the  instruction 
given,  and  to  the  refusal  to  give  that  asked,  the  appellate  court 
will  not  grant  a  new  trial.  The  court  will  impose  no  limit  to 
the  exercise  of  discretion  on  the  part  of  the  judge  below  in 
settling  the  issues,  except  that  the  facts  established  by  the 
responses  to  them  shall  constitute  a  lawful  basis  for  the  judg- 
ment, and  that  an  appellant  was  not  denied  an  opportunity  to 
have  the  law  applicable  to  any  material  portion  of  the  testi- 
mony fairly  presented  and  passed  upon  by  the  jury  through 
the  medium  of  some  issue. 

The  defendant  contends  that  there  was  error  in  declining 
to  submit  to  the  jury  the  two  issues  offered:  "1.  What  was 
the  depth  of  rainfall  on  the  10th  of  May,  1S87?  Was  the 
rainfall  10th  of  May  excessive  and  extraordinary?  2.  What 
damage  did  plaintiff  sustain  by  ponding  back  of  the  water  on 
that  occasion?" 

His  honor  presented  the  whole  question  of  negligence  on 
the  part  of  the  defendant  in  the  first  of  the  five  issues,  to 
which  the  jury  responded,  and  which  is  in  the  following  lan- 
guage: "Has  the  defendant  negligently  ponded  water  back 
upon  the  plaintiff's  land?" 

The  judge  instructed   the  jury  upon  the  question  of  negli- 
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gence  on  defendant's  part  as  follows:  "It  was  the  duty  of  de- 
fendant to  have  constructed  its  culvert  so  it  would  carry  off 
the  water  of  the  stream  under  all  ordinary  circumstances  and 
the  usual  course  of  nature,  even  to  the  extent  of  such  heavy 
rains  as  are  ordinarily  expected,  unless  it  has  the  right  of 
grant,  actual  or  presumed,  to  make  it  smaller.  If  the  defend- 
ant so  constructed  the  culvert  that  it  was  not  sufficient  to 
carry  off  the  water  of  the  stream  under  ordinary  circumstances 
(and  by  ordinary  circumstances  is  meant  the  usual  rainfall), 
even  if  such  heavy  rains  are  occasional,  and  by  reason  of  in- 
sufficient culvert  the  plaintiff's  land  was  overflowed,  the  an- 
swer to  the  first  issue  should  be  'Yes,'  unless  the  defendant 
had  acquired  the  right  to  pond  water  on  the  plaintiff's  land." 

We  think  his  honor  stated  the  law  correctly,  and  is  sus- 
tained by  the  case  of  Wright  v.  Wilmington,  92  N.  C.  156,  and 
the  authorities  there  cited;  also  2  Wood  on  Railways,  sec.  253, 
p.  873. 

By  applying  the  law,  as  stated  by  the  court,  the  jury  would 
naturally  determine,  from  the  testimony,  whether  the  rainfall 
of  the  10th  of  May,  1887,  or  that  in  the  year  1885,  was  so  ex- 
traordinary and  excessive  that  it  could  not  have  been  reason- 
ably expected  to  fall;  and  if  such  was  the  character  of  the 
rain  at  either  date,  they  would  naturally  leave  out  any  injury 
sustained  by  such  a  rainfall  in  making  their  estimate  of  the 
damage;  or  if  they  found  that  all  the  damage  sustained  by 
the  plaintiff,  both  in  his  brick-yard  and  as  to  Lis  crops,  was 
attributable  to  extraordinary  rains,  they  would  of  course 
respond  "No"  to  the  issue.  His  honor,  in  addition  to  the 
language  quoted  from  his  charge,  told  the  jury  that  the  de- 
fendant was  "not  negligent,  if  the  overflow  was  the  result  of 
extraordinary  and  unusual  rainfall."  The  defendant  intro- 
duced a  witness,  P.  B.  Hawkins,  who  testified  that  he  built 
the  culvert  in  1859,  was  contractor  for  the  work,  and  that 
one  Bod  well,  a  civil  engineer,  had  direction  of  the  construc- 
tion. 

The  defendant  offered  to  show,  by  the  witness  Hawkins, 
"the  reputation  of  Bodwell  as  an  intelligent  and  expert  en- 
gineer." On  objection  by  the  plaintiff,  the  testimony  was  held 
to  be  incompetent,  and  the  defendant  excepted.  Counsel  on 
the  argument  in  this  court  did  not  abandon  this  exception, 
but  failed  to  cite  any  authority  in  support  of  it;  and  we  can- 
not see  how  the  fact  that  the  engineer,  who  had  the  oversight 
of  the  construction  of  the  culvert,  was  an  intelligent  and  ex- 
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pert  engineer  tends  to  show  that  the  culvert  was  in  fact  so 
constructed  as  to  carry  off  any  but  an  excessive  fall  of  rain. 

The  plaintiff  had,  before  the  introduction  of  the  witness  P. 
B.  Hawkins,  "offered  to  prove,  as  tending  to  show  negligence, 
that  some  two  hundred  yards  below,  on  the  same  stream,  the 
Roanoke  Navigation  Company  had  constructed  a  culvert 
before  defendant,  which  was  twenty-six  feet  wide";  but  upon 
objection  by  defendant,  the  testimony  was  then  excluded. 
The  witness  Hawkins,  having  qualified  himself  to  speak  as  an 
expert,  said:  •'  I  think  the  culvert  a  sufficiently  large  culvert 
for  the  size  of  the  stream.  I  thought  it  sufficient  to  carry  off 
any  rise.  It  was  the  largest  culvert  I  ever  built."  Subse- 
quently, the  court,  being  of  opinion  that  the  defendant,  by  the 
examination  of  Hawkins,  had  "opened  the  door,"  and  made 
the  evidence  previously  excluded  competent,  allowed  a  witness 
to  testify,  after  objection  on  the  part  of  the  defendant,  that  the 
culvert  built  by  the  Roanoke  Navigation  Company,  two  hun- 
dred yards  below,  on  the  same  stream,  was  larger  than  that 
built  by  Hawkins,  and  this  is  the  ground  of  another  exception 
relied  on  by  the  defendant.  We  concur  with  his  honor  in  his 
ruling.  Hawkins  had  qualified  as  an  expert,  as  we  may  fairly 
inter  from  the  record,  in  part,  at  least,  showing  his  experience 
as  a  contractor  for  work  on  railways,  and  at  any  rate  he  had 
been  allowed,  after  stating  that  he  had  built  that  particular 
culvert,  to  testify  further  that  it  was  the  largest  he  had  ever 
built,  the  natural  inference  being  that  he  had  constructed  a 
number,  and  this  was  of  unusual  capacity,  in  order  to  break 
the  force  of  this  testimony,  it  was  competent  for  the  plaintiff 
to  show  that  another  had  been  built  so  near  below  that  the 
volume  of  water  in  the  stream  would  not  probably  be  materi- 
ally increased  before  reaching  it,  or  certainly  to  show  that 
another  and  larger  one  was  very  near,  and  in  that  way  to 
meet  the  argument  (which  defendant's  counsel  might  make  to 
the  jury)  that  an  expert  and  experienced  engineer  had  never 
constructed  one  that  would  allow  so  much  water  to  pass. 
Hawkins  might  have  been  asked,  on  cross-examination,  with 
a  view  to  impeach  him  or  destroy  the  weight  of  his  testi  mmy 
as  an  expert,  what  the  dimensions  of  the  lower  culvert  \\>  re: 
1  Greenl.  Ev..  sec.  46S.  But  we  think  that  the  testimony 
of  Hawkins  tended  to  show  that  the  defendant  had  not  done 
the  work  in  a  negligent  or  unskillful  manner,  by  impressing 
the  jury  with  the  idea  that  no  larger  culvert  had  ever  been 
constructed,  because   an   educated    and    intelligent   contractor 


732  Emery  v.  Raleigh  etc.  R.  R.  Co.     [N.  Carolina, 

had  not,  in  the  years  of  experience  that  made  him  an  expert, 
built  one  so  large.  This  is  only  a  fair  inference  from  the  tes- 
timony, and  it  would  follow  that  testimony  as  to  the  location 
and  capacity  of  the  lower  culvert  must  of  necessity  tend  to  re- 
move the  incorrect  impression  made  by  Hawkins's  testimony, 
and  in  that  way  bear  directly  upon  the  question  of  negligence 
involved  in  the  first  issue. 

The  testimony  offered  to  prove  that  the  stagnant  water 
engendered  malaria,  and  caused  sickness,  was  withdrawn 
from  the  jury,  and  the  exception  growing  out  of  its  introduc- 
tion was  not  insisted  on  in  this  court. 

Counsel  for  the  defendant  contends  that  there  was  error  in 
the  refusal  to  give  the  instruction  prayed  for  in  reference  to 
contributory  negligence,  and  in  giving  that  substituted  by  his 
honor  for  it.  Indeed,  in  the  argument  in  this  court,  counsel 
went  further,  and  cited  a  number  of  authorities  to  establish 
the  position  that  this  is  a  case  in  which,  upon  the  undisputed 
facts,  the  jury  should  have  been  told  there  was  contributory 
negligence  on  the  part  of  the  plaintiff. 

The  plaintiff,  T.  L.  Emery,  testified  that  in  the  fall  of  1885 
his  brick-yard  was  overflowed,  and  in  May,  1887,  it  was  again 
submerged,  and  that  the  plaintiff  suffered  great  damage  on 
both  occasions  in  the  destruction  of  brick. 

In  reply  to  a  question,  he  stated,  as  a  reason  why  he  again 
made  brick  at  the  same  place  after  the  overflow  in  18S5,  that 
the  preparation  of  the  brick-yard  had  cost  him  a  good  deal  of 
money,  and  that  the  place  selected  was  the  only  place  suit- 
able for  making  brick  on  the  land. 

It  is  insisted  that  there  was  a  want  of  ordinary  care 
shown  by  plaintiff  in  manufacturing  brick  a  second  time  in 
a  place  that  had  been  overflowed  nearly  two  years  before. 

If  the  jury  had  not  found  that  there  was  negligence  on  the 
part  of  the  defendant  in  response  to  the  first  issue,  then,  under 
the  instruction  of  his  honor,  it  would  have  been  unnecessary 
to  proceed  to  consider  the  third,  which  involved  the  question 
of  contributory  negligence.  So  we  may  assume  that  the  jury 
agreed  upon  the  affirmative  answer  to  the  first  issue  before 
discussing  the  third. 

We  cannot,  upon  reason  or  authority,  reach  the  conclu- 
sion that  the  plaintiff  exhibited  a  want  of  ordinary  care  by 
manufacturing  brick  in  the  year  1887  because  the  brick- 
yard had  been  damaged  in  1885,  nor  that  he  was  negligent 
in    planting    another   crop  in    the   latter  year  on  land   that 
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had  been  overflowed  two  years  before,  for  the  reason  that 
the  defendant  company,  by  the  careless  and  unskillful  con- 
struction of  its  road,  in  the  failure  to  provide  adequately  for 
the  escape  of  the  water  of  the  creek,  even  when  there  was 
no  extraordinary  volume,  had  subjected  the  plaintiff  to  some 
risk  in  raising  the  usual  crops  on  the  farm,  or  attempting  to 
utilize  the  only  suitable  place  for  manufacturing  brick  on  that 
tract  of  land.  It  is  often  diflicult  to  determine  when  the  ad- 
mitted evidence  in  a  case  crosses  the  shadowy  line,  and  com- 
pels the  court  to  take  the  case  from  the  jury,  and  declare  as 
the  law  that  contributory  negligence  has  been  proven.  The 
application  of  the  rule,  that  when  the  facts  are  ascertained 
the  question  whether  there  has  been  negligence  or  contribu- 
tory negligence  is  one  addressed  exclusively  to  the  court,  is 
attended  with  ditliculty,  because  it  seldom  happens  that  the 
material  facts  in  any  two  cases  are  precisely  the  same.  When 
there  is  any  conflict  in  the  testimony,  the  courts  will  lay  down 
the  rules  of  law,  and  define  the  standard  of  care  necessary,  but 
leave  the  jury  to  decide,  whether,  under  the  circumstances, 
ordinary  care  was  exercised  by  a  defendant. 

The  defendant  has  no  reason  to  complain  that  the  court  al- 
lowed the  jury  to  apply,  as  the  test,  the  abstract  principle  that 
the  plaintiffs  were  bound  to  exercise  that  degree,  and  only 
that  degree,  of  care  which  a  man  of  ordinary  prudence  would 
exhibit  in  the  management  of  his  affairs,  and  refuse  to  sustain 
the  unreasonable  proposition  that  a  prudent  man  must  either 
allow  his  land  to  remain  uncultivated,  and  his  brick-yard,  with 
his  investment  for  manufacturing,  to  be  abandoned,  or  incur 
the  risk  of  losing  the  fruits  of  his  labor,  because  he  bad  some 
reason  to  fear  that,  by  the  negligent  construction  of  a  culvert, 
the  crop  or  the  brick  might  be  injured  or  destroyed:  Wood  on 
Railway  Law,  sec.  300,  and  notes. 

The  authorities  cited  by  defendant  do  not  sustain  the  posi- 
tion either  that  the  court  erred  in  refusing  to  give  the  instruc- 
tion asked,  or  in  the  failure  to  go  further  in  that  given,  and 
tell  the  jury  that  the  admitted  facts  were  sufficient  proof  of 
contributory  negligence.  The  authority  to  which  counsel 
refers  us  is  not  applicable  to  the  facts  of  this  case:  Beach  on 
Contributory  Negligence,  sees.  12,  13. 

The  same  author  says  (section  1G2):  "It  is  for  the  court  to 
say,  in  a  majority  of  instances,  what  is  and  what  is  not  negli- 
gence as  an  abstract  proposition.  When,  therefore,  the  facts 
of  a  given  case  are  undisputed,  and  the  inferences  or  conclu- 
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sions  to  be  drawn  from  the  facts  indisputable,  —  when  the 
standard  of  duty  is  fixed  and  defined,  so  that  a  failure  to 
attain  it  is  negligence  beyond  a  cavil, —  then  contributory 
negligence  is  matter  of  law.  When  the  facts  are  unchallenged, 
and  are  such  that  reasonable  minds  could  draw  no  other  in- 
ference or  conclusion  from  them  than  that  the  plaintiff  was  or 
was  not  at  fault,  it  is  the  province  of  the  court  to  determine 
the  question  of  contributory  negligence  as  one  of  law."  He 
cites  Field  on  Damages,  519,  to  the  effect  that,  "to  justify  a 
nonsuit  on  the  ground  of  contributory  negligence,  the  evidence 
against  the  plaintiff  should  be  so  clear  as  to  leave  no  room  for 
doubt,  and  all  material  facts  must  be  conceded  or  established 
beyond  controversy."  The  learned  author  concludes  th'at,  "in 
a  majority  of  cases,  the  question  of  the  plaintiff's  negligence 
will  be  one  of  fact,  to  be  ultimately  determined  by  a  jury." 

In  Detroit  K.  R.  Co.  v.  Von  Steiaborg  (cited  by  the  author), 
Judge  Cooley  says:  "The  case  must  be  a  very  clear  one  which 
would  justify  the  court  in  taking  upon  itself  this  responsi- 
bility." Speaking  of  the  finding  by  the  court  that  there  was 
contributory  negligence  in  any  given  case,  the  learned  judge 
says  further:  "lie  thu^  makes  his  own  opinion  of  what  would 
be  generally  regarded  as  prudence  a  definite  rule  of  law.  It 
is  quite  possible  that  if  the  same  question  of  prudence  were 
submitted  to  a  jury  collected  from  the  different  occupations  of 
society,  and  perhaps  better  competent  to  judge  of  the  com- 
mon opinion,  he  might  find  them  differing  with  him  as  to  the 
ordinary  standard  of  proper  care." 

The  last  exception  grows  out  of  the  refusal  to  give  the  in- 
struction asked,  that  "if  the  defendant  has  used  its  culvert, 
as  it  now  is,  since  1859,  then  the  law  presumes  it  has  a  grant 
to  do  so,  and  the  plaintiff  cannot  recover."  The  injury  result- 
ing from  the  unskillful  construction  of  culverts  cannot  be 
estimated  as  a  part  of  the  damage  for  right  of  way,  and  the 
grant  from  the  land-owner,  or  the  proceeding  for  condemna- 
tion to  which  he  and  the  corporation  were  parlies,  would  not 
operate  as  an  estoppel  in  an  action  brought  by  him  for  injury 
caused  by  the  unskillful  construction  of  culverts,  and  conse- 
quent damage  to  land  located  beyond  the  right  of  way.  The 
own;;-  of  adjacent  land  can,  of  course,  resort  to  common-law 
remedy  for  damage  sustained  by  him  in  the  overflow  of  his 
land,  directly  consequent  upon  such  carelessness  on  the  part 
of  a  railroad  company  in  the  construction:  2  Wood  on  Rail- 
way Law,  sec.  253,  p.  876.    His  recovery  can  be  defeated  only 
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by  proof  of  a  prescriptive  right,  acquired  by  user,  to  maintain 
the  culvert  in  its  present  state,  with  the  consequent  injury. 
The  right  by  prescription  could  be  acquired  by  the  defendant 
by  user  for  twenty  years,  and  the  um:v,  in  order  to  raise  the 
presumption  of  a  grant  from  the  quiet  enjoyment  of  the  ease- 
ment, must  have  been  such  as  to  have  subjected  the  claimant 
to  an  action  any  time  for  twenty  years  before  his  right  to 
the  easement  was  controverted  by  the  bringing  of  this  action. 
The  defendant  must  show,  too,  in  order  to  establish  his  right 
to  the  casement,  "that  the  user,  at  the  time  when  the  action 
was  brought,  was  not  substantially  in  excess  of  that  which  he 
had  exercised  during  the  period  requisite  to  the  right":  Sher- 
lock v.  Railway  Co.,  115  Ind.  22.  To  apply  that  rule  to  this  case, 
the  burden  is  on  the  defendant  to  show,  not  that  the  overflow 
has  constantly  extended  over  a  fixed  territory  on  the  plaintiff's 
land,  or  varied  only  with  the  water-mark  for  twenty  years, 
but  that  at  regular  or  irregular  intervals  the  water  has  over- 
flowed the  very  land  on  which  the  bricks  were  destroyed  or 
the  crops  injured,  and  to  the  very  same  extent,  so  as  to  have 
made  the  defendant  liable  in  an  action  for  or  in  the  nature 
of  trespass  by  the  feme  plaintiff,  and  those  under  whom  she 
claims,  at  any  time  during  that  period. 

The  iloods  occurring  at  intervals  must  have  always  covered 
the  land  on  which  the  crops  were  raised,  or  the  bricks 
were  made,  in  order  to  establish  an  easement  that  would  prove 
available  as  a  defense  to  the  one  ground  of  action  or  the  other: 
Wood  on  Limitations  of  Actions,  sec.  182,  p.  377;  Sherlock  v. 
Railway  Co.,  115  Ind.  22. 

The  defendant  has  not  attempted  to  establish  the  prescrip- 
tive right  by  offering  any  testimony  to  show  that  the  land  has 
been  overflowed.  So  far  as  we  can  judge  from  the  report  of 
the  evidence,  which  does  not  purport  to  be  full,  there  was  no 
proof  offered  as  to  the  nature  or  extent  of  the  overflow,  except 
that  offered  by  plaintiff  in  support  of  his  demand  for  damage, 
and  covering  only  three  years  prior  to  the  bringing  of  the  ac- 
tion. The  proof  by  the  plaintiff  that  ordinary  rains,  for  four 
years  prior  to  the  bringing  of  the  action,  had  been  sufficient  to 
cause  the  overflow  of  the  brick-yard  and  the  cultivated  land 
of  the  feme  plaintiff,  does  not  supply  the  omission  of  the  de- 
fendant company,  or  relieve  it  of  the  burden.  It  does  not  fol- 
low that  the  overflow  has  been  uniform  so  as  to  subject  the 
company  to  an  action  in  favor  of  those  under  whom  she  claims. 
for  the  previous  time,  extending  back  twenty  years;  for  changes 
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in  the  system  of  drainage  by  land-owners  above,  and  the  clear- 
ing of  lands,  might  have  increased  the  volume  of  water  in  the 
creek  and  caused  it  to  overflow  more  readily.  But  such  altera- 
tions would  not  have  relieved  the  defendant  company  of  lia- 
bility resulting  directly  from  the  insufficiency  of  its  culverts 
to  discharge  the  water.  No  such  testimony  having  been  offered 
by  the  defendant,  the  complaint  that  his  honor  left  the  jury 
to  pass  upon  the  question  whether  an  easement  had  been  ac- 
quired ought  not  to  come  from  it. 

We  conclude,  therefore,  that  there  was  no  error,  and  the 
judgment  must  be  affirmed. 


Railways.  —  A  railway  company  is  not  liable  to  a  land-owner  for  an  in- 
jury by  an  overflow  of  surface  water  occasioned  by  the  road-bed,  skillfully 
constructed:  Abbott  v.  Kansas  City  etc.  R.  R.  Co.,  83  Mo.  271;  53  Am.  Rep. 
581.  But  the  company  is  liable  for  negligence  or  a  lack  of  skill  in  providing 
against  such  an  overflow  of  water:  Louisville  etc.  R.  R.  Co.  v.  Hay*,  11  Lea, 
382;  47  Am.  Rep.  291,  and  note  296;  Johnson  v.  Atlantic  R.  R.  Co.,  35  N.  H. 
5(59;  G9  Am.  Dec.  560;  Pittsburn  R.  R.  Co.  v.  Oilleland,  56  Pa.  St.  415;  94 
Am.  Dec.  9S;  Jones  v.  Western  Vermont  R.  R.  Co.,  27  Vt.  399;  65  Am.  Dec. 
206.  Compare  Columbus  etc.  R'y  Co.  v.  Bridges,  86  Ala.  44S;  ante,  p.  58,  and 
note;  Philadelphia  etc.  R.  R.  Co.  v.  Davis,  6S  Md.  281;  6  Am.  St.  Rep.  440. 

Railways  —  Defective  Road-bed  — Evidence.  —  The  court  properly  ex- 
cluded evidence  that  the  engineer,  under  whose  supervision  a  road  was  con- 
structed, was  competent  and  skillful,  especially  where  it  appeared  from  other 
evidence  that  the  road  was  properly  constructed:  McPherson  v.  St.  Louis  etc. 
R'y  Co.,  97  Mo.  253. 

Negligence,  when  a  Question  for  tiie  Court,  and  when  a  question 
for  the  jury:  Connolly  v.  Knickerbocker  Ice  Co.,  114  N.  Y.  104;  ante,  p. 
617,  and  note;  Chicago  etc.  R'y  Co.  v.  Robinson,  127  111.  9;  ante,  p.  87,  and 
note;  Village  of  J.  v.  Chapman,  127  111.  438;  ante,  p.  136,  and  note;  East  Line 
etc.  R'y  Co.  v.  Scott,  71  Tex.  703;  10  Am.  St.  Rep.  804,  and  note;  Parsons  v. 
New  York  etc.  R.  R.  Co.,  113  N.  Y.  355;  10  Am.  St.  Rep.  450,  and  note. 

Railways.  —  Damages  are  recoverable  by  a  land-owner  against  a  railway 
company  for  maintaining  an  insufficient  culvert,  whereby  his  laud  becomes 
flooded,  although  damages  may  have  been  recovered  for  the  location  of  the 
road,  because  the  damages  then  recovered  were  estimated  on  the  supposition 
that  the  road  would  be  constructed  and  operated  in  a  reasonable  and  skillful 
manner:  Ohio  etc.  R'y  Co.  v.  WaclUer,  123  111.  440;  5  Am.  St.  Rep.  532,  and 
note  537-540. 

Practice  —  Settling  the  Issues:  Compare  Brown  v.  Mitchell,  102  N.  C. 
347;  post,  p.  748. 
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Crops,  Title  to,  when  Grown  on  Lands  Held  Adversely. — Crop* 
raised  on  land  by  the  labor  of  one  in  adverse  possession  under  a  claim  of 
right,  or  his  agents,  belong  to  him,  and  are  not  the  property  of  the  right- 
ful owner  of  the  soil;  and  such  owner  of  the  soil  cannot  assert  title  to 
the  crops  so  raised,  and,  by  waiving  the  tort,  pursue  and  recover  the 
specific  articles,  or  their  money  value,  in  the  hands  of  a  stranger  who 
received  them  from  the  adverse  claimant  of  the  land,  or  his  tenants,  and 
converted  them  to  his  own  use. 

Evidence.  —  Adjudication  of  Record  is  Evidence  agaiust  all  the  world 
to  establish  the  fact  that  such  a  judgment  was  rendered,  and  of  all  the 
legal  consequences  necessarily  resulting  from  that  fact. 

Evidence. — Principle  Which  Requires  Production  of  Writing  to 
Prove  its  Contents,  and  excludes  parol  proof  thereof,  has  no  applica- 
tion when  the  inquiry  into  its  contents  comes  up  collaterally  at  the  trial, 
and  the  contents  are  not  directly  involved  in  the  controversy. 

Evidence. — Fact  that  One  in  Possession  of  Land  Listed  It  in  his 
Own  Name  for  the  purpose  of  taxation,  though  of  slight,  if  of  any,  im- 
port as  evidence  of  title,  is  receivable  as  showing  a  claim  of  ownership, 
for  the  reason  that  it  is  an  act  done  in  pursuance  of  the  requirements  of 
law. 

Evidence.  —  It  is  not  Admissible  for  Counsel  to  be  Quiet  and  Allow 
Evidence  to  Come  out,  and  Take  Advantage  of  It,  if  favorable, 
and  if  not,  to  ask  that  it  be  stricken  out,  and  not  considered;  and  still 
less  can  lie  complaiu  when  it  comes  out  in  response  to  his  own  inquiries, 
and  its  withdrawal  afterwards  from  the  jury  rests  in  the  unreviewable 
discretion  of  the  trial  judge. 

Civil  action,  in  which  the  verdict  and  judgment  were  in 
favor  of  the  defendant,  and  the  plaintiffs  appealed.  The  opin- 
ion states  the  case. 

J.  B.  Batchelor  and  John  Devereux,  Jr.,  for  the  plaintiffs. 

W.  H.  Day  and  R.  0.  Burton,  Jr.,  for  the  defendant. 

Smith,  C.  J.  This  action,  begun  on  December  29,  1886,  in 
the  superior  court  of  Halifax,  is  prosecuted  by  the  surviving 
devisee  and  administrators  of  two  devisees,  claiming  under  the 
will  of  Isaac  N.  Faulcon,  to  recover  moneys  received  by  the 
defendant  during  several  years,  as  rent  alleged  to  be  due 
the  plaintiffs  for  the  use  and  occupation  of  the  devised  lands, 
paid  by  tenants  thereon  to  him.  The  defendant,  not  denying 
his  receiving  said  moneys,  in  answer  to  the  charge  of  his  being 
responsible  to  account  with  the  plaintiff  therefor,  says  that  the 
said  land,  during  this  interval  of  time  when  rents  were  paid, 
was  in  the  adverse  possession  of  one  James  A.  Faulcon,  who, 
claiming  to  be  the  owner,  leased  parts  of  the  premises  to  the 
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different  occupying  tenants,  to  whom  the  defendants  furnished 
agricultural  supplies  in  carrying  on  farm  operations,  and  that 
rent  notes  taken  by  the  lessor  were  handed  over  to  defendant 
to  secure  the  advances,  which  notes  he  collected,  and  so  ap- 
plied the  proceeds. 

He  further  says  that  the  said  James  A.  Faulcon  remained 
in  possession  and  control  of  the  said  lands  till  the  1st  of  Sep- 
tember, 1885,  undisturbed,  when  suit  was  instituted,  by  those 
deriving  title  under  the  will,  to  recover  possession,  which,  at 
November  term  of  the  superior  court  following,  terminated  in 
a  judgment  in  their  favor,  and  under  it  possession  was  ac- 
quired. 

The  only  issue  extracted  from  the  pleadings,  and  passed  on 
by  the  jury,  is  in  tbese  words:  "Did  the  defendants  receive 
money  or  rents  belonging  to  the  plaintiffs?  and  if  so,  how 
mucb?"  It  was  answered  in  the  negative.  Whereupon  judg- 
ment was  rendered  for  the  defendant,  and  the  plaintiff'  ap- 
pealed. 

The  plaintiffs  introduced  two  contracts  of  letting,  made  by 
the  testator,  Isaac  N.,  on  January  1,  1878,  one  to  John  Young, 
and  the  other  to  John  Faulcon,  of  parts  of  the  land  in  contest, 
for  four  years,  each  writing  declaring  it  to  be  the  same  land 
the  lessees  had  rented  for  the  two  preceding  years,  and  both 
lessees  testified  to  having  cultivated  the  land  during  the  time, 
and  paid  the  rent,  seventy  dollars  a  year,  to  the  defendant. 

The  lessee,  John  Young,  having  testified  to  his  having  paid 
the  rents  due  from  him  to  the  defendant,  was  asked,  on  cross- 
examination,  why  he  did  so,  and  answered,  because  he  was 
told  by  James  Faulcon  to  pay  the  rent  to  defendant.  Again, 
he  was  asked  by  defendant  if  James  Faulcon  claimed  the  land, 
and  in  reply  witness  said  he  did  claim  it.  These  inquiries 
and  the  responses  were  admitted,  after  objection  of  plaintiffs. 

In  our  opinion,  the  testimony  was  competent  as  explanatory 
of  his  act  in  making  that  payment  of  the  rent,  and  under  a 
demand,  as  an  assertion  and  exercise  of  a  claim  of  ownership 
in  James  Faulcon  recognized  by  the  witness. 

A  similar  inquiry  made  of  the  lessee  John  Faulcon  met 
with  a  similar  objection,  and  was  disposed  of  by  a  similar 
ruling. 

The  defendant  offered,  in  order  to  prove  an  adverse  occu- 
pancy of  the  land  by  James  A.  Faulcon,  the  record  of  an 
action  brought  against  him  by  Walter  B.  Faulcon,  Alice  B., 
and  Thomas   C.  Williams,  who,  except  said  Alice   B.,  whose 


Feb.  1889.]  Faulcon  v.  Johnbtok.  739 

administrator  is  a  party  in  her  stead,  prosecute  the  present 
suit  to  recover  possession  of  the  land  in  the  alleged  wrongful 
possession  of  said  James  A.,  and  for  damages  for  the  detention, 
a  judgment  rendered  by  default,  and  also  an  award  of  a  writ  of 
possession  at  fall  term,  1885,  of  Halifax  superior  court. 

This  documentary  evidence,  after  objection  to  its  admission 
made  and  overruled,  was  allowed  to  go  to  the  jury. 

The  defense  arises  out  of  the  want  of  any  privity  between 
the  plaintiffs  and  defendant  from  which  could  be  implied  a 
promise  to  pay  money  had  and  received  to  the  plaintiff's  use, 
and  the  existence  of  adverse  relations  in  respect  to  the  prop- 
erty between  the  plaintiffs  and  the  said  James  Faulcon,  who 
assumed  control  over  the  rents  and  directed  their  payment 
to  the  defendant  for  agricultural  advances  to  the. tenants. 
To  this  evidence  we  can  see  no  just  grounds  of  objection. 
The  record  is  competent  proof  of  all  such  facts  as  result  from 
its  existence  as  such,  and  of  the  adversary  relations  of  the 
parties  to  it. 

"A  deed,"  says  Gaston,  J.  (and  the  remark  is  equally  ap- 
plicable to  an  adjudication  of  record),  "is  evidence  against 
all  the  world  to  establish  the  fact  that  such  a  deed  was  exe- 
cuted [or  of  a  judgment  rendered],  and  of  course  of  all  the 
legal  consequences  necessarily  resulting  from  that  fact":  Clay- 
well  v.  McGimpsey,  4  Dev.  89. 

So  the  production  of  the  transcript  shows  that  there  was  an 
action  successfully  prosecuted  to  recover  possession  from  the 
said  James  Faulcon,  who  assumed  to  hold  the  same.  Besides, 
it  was  under  the  authority  and  by  direction  of  the  latter  that 
the  defendant  received  the  rent  moneys. 

The  defendant,  on  his  own  behalf,  delivered  testimony  to 
which  numerous  objections  were  made  during  the  course  of 
the  examination:  — 

1.  The  witness  was  permitted,  after  objection,  to  say: 
''James  Faulcon  placed  the  notes  in  my  hands  for  supplies; 
sometimes  he  gave  me  statement  in  writing;  I  either  had 
notes  or  he  gave  me  written  statements  authorizing  me  to  col- 
lect of  different  tenants;  James  had  the  control;  Walter  and 
his  sister  (the  devisees)  lived  six  or  seven  miles  from  War- 
renton;  I  frequently  saw  plaintiffs,  and  had  business  transac- 
tions with  them;  they  never  made  any  demand  or  claim: 
James  Faulcon's  wife  lived  a  mile  and  a  half  from  the  part 
claimed  by  Walter." 

A  part  of  the  objection  now  preferred  has  been  already  an- 
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ewered,  in  upholding  the  competency  of  evidence  to  show 
under  what  circumstances  the  rent  money  went  into  the  de- 
fendant's hands. 

The  further  objection,  that  the  writings  referred  to  should 
have  been  produced,  or  their  absence  accounted  for,  before 
letting  in  parol  proof  of  their  contents,  is  removed  by  the 
rulings  in  Pollock  v.  Wilcox,  68  N.  C.  46,  State  v.  Carter,  72  Id. 
99,  Carrington  v.  Allen,  87  Id.  354,  and  State  v.  Wilkerson,  98 
Id.  696,  in  which  it  is  held  that  the  principle  that  requires 
the  production  of  a  writing  to  prove  its  contents  does  not  apply 
when  the  inquiry  into  its  contents  comes  up  collaterally  at  the 
trial,  and  are  not  directly  involved  in  the  controversy. 

2.  The  next  objection  is  to  his  testifying  to  the  fact  that 
James  Faulcon  listed  the  land  for  the  purpose  of  taxation. 
The  fact  appearing  previous  to  1885,  ante  litem  motam,  though 
of  slight,  if  of  any,  import  as  evidence  of  title,  is,  in  our  opinion, 
receivable  as  showing  a  claim  of  ownership,  for  the  reason 
that  it  is  an  act  done  in  pursuance  of  the  requirements  of  law: 
Austin  v.  King,  97  N.  C.  339. 

3.  Upon  the  cross-examination  of  defendant,  this  testimony 
was  elicited:  "I  have  seen  the  will  of  Isaac  N.;  James  Faul- 
con denied  the  title  of  plaintiff;  I  knew  that  something  had 
been  given  in  the  will  to  James;  I  knew  that  the  crops  from 
which  I  received  the  rents  grew  on  this  land  he  controlled;  I 
had  transactions  with  the  tenants;  I  do  not  know  that  I  ever 
saw  him  turn  out  a  tenant  and  put  another  in;  I  knew  that 
he  took  notes  from  them;  we  lived  in  the  same  neighborhood; 
I  never  heard  him  make  any  bargain  to  rent,  that  I  remem- 
ber; I  have  been  through  the  land  with  him  once." 

The  plaintiffs  asked  that  so  much  of  this  evidence  as  indi- 
cated the  control  of  James  Faulcon  over  the  land  be  with- 
drawn from  the  jury.  This  was  denied,  the  court  being  of 
opinion  that  its  value  as  evidence  was  for  the  jury,  and  was 
not  rendered  incompetent  because  drawn  out  on  the  cross- 
examination.     Plaintiffs  excepted. 

The  exception  is  not  very  plainly  presented.  The  objec- 
tionable matter  is  stated  to  be  elicited  upon  the  cioss-exami- 
nation  of  the  witness,  the  defendant  himself,  by  interrogations 
put  by  the  plaintiffs.  The  answer,  thus  voluntarily  brought 
out  by  the  plaintiffs,  could  not  he  a  subject  of  exception  from 
them,  and  its  withdrawal  afterwards  from  the  jury  rested  in 
the  sound  discretion  of  the  court,  is  a  matter  not  reviewable 
in  this  court. 
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As  is  said  in  McRae  v.  Malloy,  93  N.  C.  154,  "it  is  not  ad- 
missible for  counsel  to  be  quiet  and  allow  the  evidence  to  come 
out,  and  take  advantage  of  it,  if  favorable,  and  if  not,  to  ask 
that  it  be  stricken  out,  and  not  considered."  Still  less  can  he 
complain  when  it  comes  out  in  response  to  his  -own  inquiries: 
State  v.  Efler,  85  Id.  585. 

4.  On  the  redirect  examination,  the  defendant's  counsel  put 
this  interrogation  to  him:  "You  stated,  in  reply  to  the  ques- 
tion by  plaintiffs,  that  you  had  seen  the  will;  did  you  make 
inquiry  into  the  matter?"  The  witness  was  allowed,  after 
objection,  to  say:  "We  could  find  no  evidence  of  title  in  Isaac 
N.  Faulcon." 

The  substance  of  the  declaration  was,  that  the  witness  did 
not  discover  any  evidence  of  title  in  the  testator,  under  whom 
the  plaintiffs  claim. 

We  can  see  no  prejudicial  effect  in  the  answer,  since,  as  be- 
tween the  plaintiffs  and  James  Faulcon,  the  title  of  the  former 
is  adjudged  in  the  possessory  action;  and  it  is,  at  most,  but  a 
negation  of  a  successful  search, — not  disproof  of  title. 

5.  The  defendant  was  then  allowed  to  prove  a  sale  of  the 
land,  as  the  property  of  Isaac  N.,  by  the  marshal  of  the 
United  States,  under  an  execution  against  him,  and  the  mar- 
shal's deed  therefor  to  Faulcon  Brown,  and,  from  the  latter, 
a  reconveyance  to  the  said  Isaac  N.  This  latter  deed  was 
admitted,  to  show  the  time  of  its  registration,  and  was  read  to 
the  jury. 

This  was  objected  to;  but  we  are  unable  to  see  any  sufficient 
reason  for  the  objection,  as  the  entire  proceedings  relate  to  the 
plaintiffs'  ancestor,  and  precede  his  devise  to  them,  his  grand- 
children. 

There  were  many  instructions,  fourteen  in  number,  asked 
for  defendant,  as  follows:  — 

"1.  Every  possession  of  real  property  is  presumed  by  law 
to  be  a  title  in  fee-simple;  and  it  being  proved  by  both  plain- 
tiffs and  defendant  that  Isaac  N*.  Faulcon  was  in  possession 
of  the  land  at  the  time  of  his  death,  there  is  no  evidence 
before  the  jury  to  show  that  Isaac  N.  Faulcon  was  not  the 
owner  of  the  land,  and  the  jury  must  find  that  he  was." 

This  was  not  given  by  the  court,  because  the  title  to  the 
land  was  not  involved,  and  plaintiffs  excepted. 

"2.  There  being  no  evidence  impeaching  I.  X.  Faulcon's 
title,  the  land  went  by  his  will  to  his  grandchildren,  and  the 
jury  must  so  consider  it  in  making  up  their  verdict." 
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This  was  refused,  because  the  jury  were  told  the  title  to  the 
land  was  not  involved  in  the  issue.  This  was  not  given,  and 
plaintiffs  excepted. 

"3.  If  John  Young  entered  upon  the  land  under  the  con- 
tract between  him  and  I.  N.  Faulcon,  which  was  proved,  and 
which  was  for  lease  of  four  years,  and  continued  in  posses- 
sion after  death  of  said  Isaac  N.,  then  John  Young  was  tenant 
of  the  plaintiffs,  and  they  were  his  landlord,  and  that  tenancy 
continued  as  long  as  the  tenant  (John  Young)  remained  on 
the  land,  and  he  could  not,  in  law,  enter  into  a  contract  with 
James  A.  Faulcon  which  would  make  the  possession  adverse 
as  to  his  landlord." 

The  court  is  of  the  opinion  that  this  instruction  was  given 
in  substance  in  the  charge  to  the  jury,  as  hereinafter  stated. 
The  plaintiffs  except,  because  they  allege  that  it  was  not  given 
as  asked. 

"4.  If  the  jury  are  satisfied  that  John  Young  made  the 
contract  with  I.  N.  Faulcon,  and  continued  on  the  land  after 
his  death,  there  is  no  evidence  to  show  that  there  was  any  pos- 
session adverse  to  the  plaintiffs." 

The  court  refused  to  give  this  instruction,  and  plaintiffs  ex- 
cepted. 

"5.  If  John  Young  made  the  contract  with  I.  N. .Faulcon, 
and  entered  into  possession,  and  continued  in  possession  after 
his  death,  then  the  plaintiffs  are  entitled  to  recover  from 
the  defendant  all  that  he  received  from  John  Young  on  ac- 
count of  the  rent  of  t4ie  land." 

The  court  refused  to  give  this  instruction,  and  plaintiffs  ex- 
cepted. 

"6.  The  same  instructions  were  asked  as  to  the  part  of  the 
land  rented  and  cultivated  by  John  Faulcon,  and  were  dis- 
posed of  in  the  same  way." 

"7.  If  William  Faulcon  rented  and  entered  upon  the  land 
as  the  tenant  of  Isaac  N.  Faulcon,  and  continued  in  possession 
after  his  death,  then  the  relation  of  landlord  and  tenant  was 
constituted  between  William  Faulcon  and  the  plaintiff,  and 
continued  as  long  as  William  Faulcon  continued  to  occupy 
the  land,  and  no  arrangement  between  him  and  James  A. 
Faulcon  could  change  this  relation." 

The  court  is  of  the  opinion  that  this  instruction  was  given 
in  substance.  The  plaintiffs  are  of  the  opinion  that  it  was  not, 
and  therefore  except. 

"8.  If  this  relation  existed   between  William  Faulcnn  and 
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plaintiffs,  then  the  plaintiffs  are  entitled  to  recover  of  the  de- 
fendant all  that  he  received  of  William  Faulcon  on  account, 
of  such  tenancy." 

The  court  is  of  the  opinion  that  this  instruction  was  refused 
in  part,  and  given  in  part,  in  the  charge,  as  stated  below. 
The  plaintiffs  except,  because,  as  they  allege,  the  instruction 
was  not  given  as  requested. 

u9.  The  same  instructions  were  asked  as  to  Matt.  Faul- 
con, and  were  disposed  of  in  the  same  way. 

"  10.  If  William  Faulcon  made  the  contract  with  Walter 
Falcon,  for  himself  and  his  sisters,  to  lease  the  land  for  five 
years,  and  occupied  it  during  all  that  time,  as  it  was  testified 
to  that  he  did,  and  paid  the  rents  to  the  defendant,  then  Wil- 
liam Faulcon  became  the  tenant  of  the  plaintiffs,  and  they 
are  entitled  to  recover  of  the  defendant  all  that  was  received 
by  him  from  William  Faulcon  on  account  of  such  contract  of 
renting." 

This  instruction  was  refused  in  part,  and,  the  court  is  of 
the  opinion,  given  in  part,  in  the  instructions  given  below. 
Plaintiffs  excepted. 

"  11.  If  the  plaintiffs  became  the  owners  of  the  land  under 
the  devise  in  the  will  of  the  said  Issac  N.  Faulcon,  and  then 
James  A.  Faulcon  attempted  to  rent  out  the  land,  and  to  as- 
sign the  rents  to  the  defendant,  Johnston,  and  Johnston  then 
collected  the  rents  under  this  assignment,  Johnston,  the  de- 
fendant, thereby  became  a  constructive  trespasser,  and  the 
plaintiffs  are  entitled  to  recover  from  him  damages  for  such 
unlawful  entries,  and  the  amount  received  by  Johnston  is  the 
measure  of  such  damages;  or  the  jury  may  regard  the  amount 
thus  received  as  the  measure  of  such  damages,  and  render  a 
verdict  for  the  amount,  with  interest." 

This  instruction  was  refused  by  the  court,  and  the  plaintiffs 
excepted. 

"  12.  That  the  acts  and  conduct  of  Walter  Faulcon  are  not 
in  law  an  estoppel." 

The  opinion  of  the  court  is,  that  this  is  given  in  part,  and 
refused  in  part,  in  the  charge  of  the  court  as  given  hereinafter. 
The  plaintiffs  except  on  the  ground  that  the  instruction  was 
not  given  as  requested. 

"  13.  That  the  jury  cannot  consider  the  deeds  to  Brown,  and 
from  Brown  to  Faulcon,  as  affecting  the  rights  of  plaintiffs  to 
this  land,  or  in  any  way  affecting  their  right  of  recovery.  It 
was  admitted  only  for  the  purpose  of  the  date  of  its  registra- 
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tion,  and  for  no  other  purpose,  and  the  court  is  requested  to 
instruct  the  jury  that  they  can  consider  it  for  no  other,  pur- 
pose." 

The  court  thinks  that  this  instruction  was  given  in  substance 
in  the  charge,  as  stated  below.  The  plaintiffs  except,  on  the 
ground  that  it  was  not  given.  These  general  instructions  are 
asked,  subject,  of  course,  to  proper  instructions  as  to  the  stat- 
ute of  limitations. 

"  14.  Two  of  intestates  of  plaintiffs  being  infants,  and  one 
becoming  covert  during  infancy,  the  statute  of  limitations  can- 
not apply  as  to  these  two,  in  any  view  of  the  case.  If  it  applies 
at  all  to  Walter  B.  Faulcon,  the  adult,  it  cannot  apply  to  the 
three  years  next  before  the  bringing  of  the  action  of  ejectment; 
for  these  three  years  he  can  certainly  recover." 

The  counsel  for  defendant  conceded  that  the  statute  of  limi- 
tations was  not  a  bar  to  any  of  plaintiffs  except  W.  B.  Faul- 
con, and  the  court  so  told  the  jury. 

And,  therefore,  the  court  charged  the  jury  as  follows:  — 

"  The  title  to  the  land  is  not  at  issue  in  this  action.  As  be- 
tween James  Faulcon  and  those  claiming  under  him,  the  title 
is  adjudged  in  the  plaintiffs. 

"  It  is  an  established  rule  that  a  tenant  cannot  deny  the 
title  of  the  landlord,  and  the  relation  of  landlord  and  tenant 
being  once  established,  the  tenant  cannot  change  this  relation 
until  he  surrenders  the  possession  of  the  land,  which  he  re- 
ceived from  his  landlord,  back  to  him,  and  no  contract  with 
another  can  change  that  relation  so  long  as  the  tenant  remains 
in  possession.  If  the  relation  of  landlord  and  tenant  existed 
between  Isaac  N.  Faulcon,  John  S.  Young,  John  Faulcon, 
William  Faulcon,  and  Matt.  Faulcon,  at  the  time  of  the  death 
of  Isaac  N.  Faulcon,  and  if  Isaac  N.  Faulcon  duly  made  and 
published  his  last  will  and  testament,  and  if  that  will  was  duly 
executed,  and  if  the  will  was  in  the  words  read  in  evidence,  it 
conveyed  to  the  plaint-ifrs  Walter  and  his  sisters,  children  of 
Jesse  N.  Faulcon,  the  interest  of  Isaac  N.  Faulcon,  and  the 
tenants  of  Isaac  N.  Faulcon  became  the  tenants  of  the  said 
Walter  Faulcon  and  his  sisters,  and  they  would  be  entitled  to 
receive  the  rents  from  the  tenants,  and  if  the  defendant  re- 
ceived the  rents  from  the  tenants  of  plaintiff,  then  he  would 
be  liable,  unless  exonerated  from  such  liability  by  some  other 
principle  or  rule  of  law." 

Plaintiffs  except  to  the  foregoing  charge  of  the  court. 

"  But  if  the  land  was  in  the  adverse  possession  of  James  A. 
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Faulcon,  he  being  in  the  adverse  possession  of  the  land,  claim- 
ing it  as  his  own,  and  he — being  in  such  adverse  possession  — 
caused  the  annual  produce  of  the  land,  produced  by  annual 
planting  and  culture,  to  be  taken  from  the  land  to  the  defend- 
ant, and  the  defendant  took  it  in  payment  of  debts  due  from 
James  A.  Faulcon  for  supplies,  or  otherwise  due,  then  the  de- 
fendant would  not  be  liable  for  the  products  of  the  land  de- 
livered in  kind,  or  sold  and  the  money  paid  to  him." 

To  this  part  of  the  charge  plaintiffs  except. 

"  It  then  becomes  material  for  you  to  determine  the  nature 
of  the  possession  of  James  A.  Faulcon.  If  he  was  occupying 
the  land,  claiming  it  as  his  own,  denying  the  rights  of  the 
plaintiffs,  the  plaintiffs  cannot  recover  of  the  defendant,  al- 
though the  land  did,  in  fact, -belong  to  the  plaintiffs." 

To  this  instruction  the  plaintiffs  except.  And  the  plaintiffs 
further  except  to  the  three  preceding  paragraphs  of  the  charge 
taken  together. 

"  If  James  A.  Faulcon  was  not  in  adverse  possession,  but 
took  possession  of  the  land  as  the  agent  of  the  plaintiffs,  and 
he  misapplied  the  rents,  and  paid  them  to  Johnston,  and 
Johnston,  knowing  that  James  A.  Faulcon  was  using  the  rents 
of  the  plaintiffs'  land  by  delivering  the  notes  as  collateral 
security  for  supplies,  then  he  would  be  liable  for  the  amount 
received,  if  he  knew  of  the  relation,  unless  something  more  is 
shown.  And  if  the  plaintiff  Walter  Faulcon  knew  that  James 
A.  Faulcon  was  disposing  of  the  rents,  claiming  to  act  as  agent 
of  plaintiffs,  and  he  allowed  this  to  go  on  with  his  knowledge, 
and  acquiesced,  or  by  his  conduct  led  the  defendant  to  rea- 
sonably believe  he  acquiesced  in  such  disposition,  then  he 
would  not  be  entitled  to  recover  for  such  rents  so  disposed  of 
to  the  defendant;  but  as  to  the  other  plaintiffs,  they,  being 
under  disability,  would  not  be  estopped." 

Plaintiff  Walter  Faulcon  excepts  to  this  charge  in  his  own 
behalf.     Other  plaintiffs  also  except  thereto. 

"  Now,  in  regard  to  the  statute  of  limitations:  The  cause 
of  action,  if  there  is  any  cause  of  action,  accrued  at  the  time 
the  rent  was  received  wrongfully  by  defendant;  a  right  of 
action  accrued,  if  any  cause  of  action  accrued,  at  the  annual 
receipts  of  the  rents.  The  plaintiff  Walter  Faulcon  cannot, 
under  the  evidence,  recover,  in  his  own  right,  anything  for  his 
part  of  rent  for  any  more  than  three  years  before  the  beginning 
of  this  suit.  The  statute  of  limitations  does  not  bar  the  other 
plaintiffs." 
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To  this  charge  the  plaintiffs,  except  Walter  Faulcon  in  his 
own  right,  except. 

The  court  gave  to  the  jury,  orally,  careful  instructions  as  to 
the  issues  and  the  evidence  bearing  upon  them,  and  told  the 
jury  if  the  first  issue  should  be  found  for  the  defendant,  the 
other  issues  became  immaterial.  No  exception  was  made  to 
any  except  such  as  were  in  writing. 

After  the  verdict,  the  plaintiffs  moved  for  a  new  trial.  Mo- 
tion overruled.  Judgment  for  defendant,  and  plaintiffs  ap- 
pealed to  the  supreme  court. 

Without  revising  and  comparing  the  directions  asked  by 
appellants  to  be  given  to  the  jury  and  those  given  by  the 
court,  in  order  to  ascertain  if  there  are  any  such  omissions  or 
variations  as  might  furnish  some  grounds  for  complaint,  we 
are  content  with  the  single  remark,  that  if  correct  in  them- 
selves, the  charge  seems  to  cover  the  whole  matter  in  dispute, 
and  leaves  little  cause  for  the  appeal. 

The  solution  of  the  controverted  question  of  their  right  to 
recover  the  rents  received  by  the  defendant,  under  the  circum- 
stances, rests  upon  the  correctness  of  the  concluding  para- 
graphs of  the  charge  preceding  what  is  said  in  relation  to  the 
statute  of  limitations,  to  wit,  that  if  James  A.  Faulcon  was  in 
the  occupancy  of  the  land,  claiming  it  as  his  own,  and  deny- 
ing the  rights  of  the  plaintiffs,  although  the  land  was,  in  law, 
their  property,  they  cannot  recover  the  rents  sued  for,  as 
moneys  received  to  their  use,  in  this  action. 

The  question  is  this:  Can  the  owner  of  the  land  in  the 
adverse  possession  of  another  assert  title  to  the  crops  grown 
thereon  during  such  occupancy,  and  in  its  assertion,  by  waiv- 
ing the  tort,  pursue  and  recover  the  specific  articles  thus  raised, 
or  their  money  value,  in  the  hands  of  a  stranger  who  may  have 
received  and  converted  them  to  his  own  use,  or  the  rent  money 
paid  him  by  the  tenants? 

The  cases  cited  in  the  argument  conclusively  establish  the 
proposition  that  the  crops,  the  product  of  the  labor  of  the  tres- 
passing possessor  and  his  agents,  belong  to  him,  and  are  not 
the  property  of  the  owner  of  the  soil. 

In  Brothers  v.  Hurdle,  10  Ired.  190,  51  Am.  Dec.  400,  the  de- 
fendant, lessor  of  the  plaintiff  in  ejectment,  recovered  of  the 
plaintiff  tiie  land  upon  which  were  gathered  the  growing  crops, 
the  product  of  the  year's  cultivation,  and  being  put  in  posses- 
sion by  the;  sheriff,  took  control  of  the  crop-,  and  applied  them 
to  his  own  use.     The  action  was  in  trover  to  recover  their  value. 
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Delivering  the  opinion,  Pearson,  J.,  says:  "The  corn,  etc., 
which  was  attached  to  the  land  at  the  time  the  defendant  was 
put  in  possession,  passed  with  it,  and  belonged  to  him.  But 
the  fodder,  etc.,  which  had  been  severed,  although  on  the 
premises,  did  not  pass  with  the  land,  for  it  had  ceased  to  be 
a  part  thereof,  and  the  defendant  had  no  right  to  take  it.  His 
remedy  was  an  action,  not  for  the  specific  articles,  but  for 
damages  by  way  of  mesne  profits.  If  the  defendant  had  a 
right  to  take  the  specific  articles,  he  would,  for  the  same  rea- 
son, be  entitled  to  recover  their  value,  in  trover,  against  the 
plaintiff,  or  any  one  to  whom  he  might  have  sold  them." 
The  same  reasoning  was  applied  to  turpentine  run  into  boxes 
cut  in  the  body  of  the  tree,  the  product  of  labor,  in  Branch  v. 
Morrison,  5  Jones,  16,  and  when  the  case  was  again  before  the 
court,  reported  in  6  Id.  16. 

A  similar  ruling,  and  in  affirmation  of  that  in  Brothers  v. 
Hurdle,  supra,  was  made  in  the  later  case  of  Ray  v.  Gardner, 
82  N.  C.  454.  If,  then,  James  Faulcon  was  in  the  hostile  oc- 
cupation of  the  land  when  the  crops  were  made  by  the  several 
tenants,  the  crops  did  not  in  law  belong  to  the  plaintiffs;  and 
the  defendant,  in  taking  and  converting  them  to  his  own  use, 
did  not  become  liable  to  the  plaintiffs,  because  they  were  not 
the  property  of  the  plaintiffs. 

The  principle  that  the  owner  of  goods  wrongfully  seized  and 
sold  may  waive  the  tort  and  ratify  the  sale,  and  recover  the 
proceeds  from  the  purchaser,  has  no  application  to  the  present 
case. 

The  jury  having,  by  their  verdict,  established  these  adverse 
relations,  and  there  being  no  error  in  the  instructions  leading 
thereto,  the  judgment  must  be  and  is  affirmed. 


Crops  —  Title  to,  in  Whom.  — If  a  party  in  possession  of  land  claiming 
adversely  to  all  others  sells  hay  cut  therefrom  during  such  occupancy  to  a 
third  party,  the  legal  title  thereto  passes  to  his  vendee  as  against  a  party 
having  a  title  in  fee-simple  to  said  premises,  hut  who  is  not  in  possession: 
Stockicell  v.  Phelps,  34  N.  Y.  3G3;  90  Am.  Dec.  710.  A  fraudulent  grantee  of 
a  farm  has,  as  against  the  creditors  of  his  grantor,  title  to  the  crops  that  he 
raises  on  the  farm  while  the  conveyance  is  uniinpeached:  llartman  v.  Wie- 
land,  36  Minn.  223.  When  a  judgment  debtor,  whose  lands  have  been  sold 
under  execution,  seeks  to  redeem  from  the  purchaser,  under  the  provisions 
of  section  1879  of  the  code,  he  is  not  entitled  to  the  outstanding  crops  on  the 
land,  as  against  a  tenant  by  the  year  of  the  purchaser  at  the  execution  sale: 
Gardner  v.  Lanford,  So  Ala.  f>08. 

Evidence  —  Recohi  s.  —  Record  impa:  ts  absolute  verity  in  all  judicial  pro- 
ceedings of  a  court  of  record  oi  con  potent  jurisdiction:  Mvrritt  v.  Home,  5 
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Ohio  St.  307;  67  Am.  Dec.  298.  But  a  record  has  been  held  not  to  be  evi- 
dence of  the  facts  therein  recited  except  between  the  parties  and  their  priv- 
ies: Wilson  v.  Campbell,  33  Ala.  249;  70  Am.  Dec.  586.  Records  of  a  court 
cannot  be  impeached  upon  matters  within  its  jurisdiction,  when  offered  in 
evidence  by  counter-evidence:  Galloway  v.  McKeithen,  5  Ired.  12;  42  Am. 
Dec.  153;  and  so  the  truth  of  facts  certified  in  a  record  cannot  be  collater- 
ally impeached  by  evidence  aliunde:  Jones  v.  Judkina,  4  Dev.  &  B.  454;  34 
Am.  Dec.  392. 
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New  Trial. — Granting  New  Trial  on  Ground  of  Newly  Discovered 
Evidence  is  a  matter  purely  discretionary,  whether  the  motion  ia  ad- 
dressed to  the  court  below  or  is  made  in  the  appellate  court.  The  gen- 
eral rule  is,  that  when  the  new  testimony  tends  merely  to  contradict  a 
witness  on  the  opposite  side,  a  new  trial  will  not  be  granted. 

Practice  —  Issues. — Exercise  of  Discretion  on  Part  of  Trial  Judge 
in  Settling  Issues  is  without  limit,  except  that  the  facts  found  by 
the  jury  shall  sustain  the  judgment,  and  a  party  must  not  be  denied 
the  opportunity  to  have  the  law  applicable  to  any  material  portion 
of  the  testimony  fairly  presented  and  passed  upon  by  the  jury,  through 
the  medium  of  some  one  of  the  issues  submitted. 

Fraudulent  Conveyances,  as  Regards  Burden  of  Proof,  are  Classi- 
fied as  Follows:  1.  When  fraud  appears  so  clearly  upon  the  face 
of  the  deed  as  to  be  incapable  of  explanation  de  hors,  there  is  a  conclu- 
sive presumption  of  fraud.  2.  When  the  law  raises  a  presumption  of 
fraud  because  of  the  relation  of  the  parties  to  a  transaction,  or  the  cir- 
cumstances attending  it,  and  if  rebutting  evidence  is  offered,  the  issue 
must  be  left  to  the  jury.  3.  As  a  general  rule,  where  there  is  only  evi- 
dence of  such  circumstances  as  naturally  excite  suspicion  as  to  the  bona 
fides  of  a  transaction,  the  issue  involving  the  question  as  to  its  fraudu- 
lent character  should  be  left  to  the  jury,  with  instructions  that  such  cir- 
cumstances are  badges  of  fraud,  and  should  be  scrutinized  closely  in 
passing  upon  the  issue. 

Husband  and  Wife  —  Validity  of  Transfer  of  Property  between. — 
If  property  be  transferred  by  a  husband  to  his  wife,  in  payment  of  his 
indebtedness  to  her,  the  burden  rests  upon  the  wife  to  show,  by  a  pre- 
ponderance of  evidence,  that  her  husband  was  in  fact  indebted  to  her, 
but  having  established  that  fact,  the  question  of  fraud  in  the  transfer 
is  an  open  one  for  the  jury  to  determine,  under  a  caution  from  the  court 
that  they  should  scrutinize  the  transaction  closely,  because  of  the  rela- 
tion of  the  parties.  In  such  case,  though  the  husband  intended  to  de- 
fraud his  creditors,  the  validity  of  the  transfer  to  the  wife  would  not 
be  destroyed,  unless  she  participated  in  the  intent  or  had  knowledge 
thereof. 

Husband  and  Wife  —  Constructive  Delivery  of  Chattel's.  —  Where  a 
husband  executes  and  delivers  a  bill  of  sale  of  chattels  to  his  wife,  with- 
out an  actual  delivery  of  the  chattels,  and  tells  her  lhat  the  property  is 
hers,  and  she  accepts  the  bill  of  sale  and  gives  her  husband  authority  to 
hold  the  property  as  her  agent,  and  he  uses  the  property  as  hers,  and  for 
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the  benefit  of  the  family,  according  to  her  directions,  this  will  in  law  con- 
stitute a  constructive  delivery  of  the  property,  and  a  good  title  thereto 
vests  in  the  wife. 

Husband  and  Wifk  —  Conveyance  from  Husband  to  Wife.  —  Where  a 
wife  handed  the  proceeds  of  the  sale  of  her  land  and  timber  to  her  hus- 
band as  a  loan,  which  he  orally  promised  to  repay,  and  ten  years  after- 
wards he  executed  to  her  a  bill  of  sale  conveying  chattels  equal  in  value 
to  the  amount  of  the  loan,  with  interest,  it  was  held  that  the  husband's 
oral  promise  to  repay  the  loan  was  valid,  and  that  his  conveyance  of  the 
chattels  directly  to  his  wife  was  not  voluntary. 

Pleading  and  Practice.  — Under  Code  System  of  Pleading,  Courts 
have  Power  to  Allow  Amendments  both  before  and  after  judg- 
ment. The  only  limitation  on  the  power  is,  that  no  vested  right  shall 
be  disturbed,  and  that  the  cause  of  action  or  defense  shall  not  be  sub- 
stantially changed. 

Civil  action,  brought  in  the  name  of  the  state  upon  the  re- 
lation of  Frank  Brown  and  his  wife,  Elizabeth,  against  J.  S. 
Mitchell,  sheriff  of  Hertford  County,  and  the  sureties  upon 
his  official  bond.  The  plaintiff  sought  to  recover  damages, 
alleging  that  the  defendant,  having  an  execution  in  the  case 
of  Wynne  v.  Brown  (plaintiff  in  this  action).,  wrongfully  took 
possession  of  certain  goods  and  chattels  of  Elizabeth  Brown 
(feme  plaintiff  in  this  action),  and  converted  the  same  to  his 
own  use.  The  defendant  denied  the  alleged  conversion,  and 
for  further  defense  alleged  that  the  sale  of  the  said  property 
by  Frank  Brown  to  his  wife,  Elizabeth,  was  fraudulent  and 
void,  and  made  to  defraud  creditors,  especially  the  plaintiff  in 
said  execution,  and  that  said  Elizabeth  accepted  the  sale  with 
notice  of  the  fraudulent  intent.  Certain  issues  were  presented 
by  the  defendants  which  the  presiding  judge  declined  to  sub- 
mit, and  substituted  others  therefor,  to  all  of  which  the  de- 
fendants excepted.  The  plaintiffs  offered  in  evidence  a  bill  of 
sale  from  Frank  Brown  to  Elizabeth  Brown,  his  wife,  which 
purported  to  convey  the  property  in  dispute.  The  alleged 
consideration  of  the  conveyance  was  an  indebtedness  from 
Brown  to  his  said  wife,  for  money  of  her  own  which  she  loaned 
him  ten  years  before,  and  which  he  orally  promised  to  repay 
to  her.  There  was  no  actual  delivery  of  the  possession  of  the 
property,  and  Brown  continued  to  use  it  as  his  own,  and  to 
give  it  in  as  his  own  on  the  tax-lists.  The  conveyance  was 
proved  for  registration  at  a  late  hour  of  the  night,  under  un- 
usual circumstances,  and  about  the  time  that  suit  was  brought 
against  Brown  by  a  creditor  whose  claim  antedated  the  con- 
veyance, which  creditor  was  ignorant  of  the  transfer  of  the 
chattels  made  by  Brown  to  his  wife.     There  was  a  verdict  for 
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the  plaintiffs,  after  which  they  moved  to  amend  by  striking 
from  the  summons  and  complaint  the  words  "  state  on  relation 
of,"  and  to  enter  a  nolle  prosequi  as  to  all  the  defendants  except 
Mitchell,  and  the  motion  was  allowed.  Judgment  was  en- 
tered for  the  plaintiffs,  and  the  defendant  appealed.  The  de- 
fendant moved  for  a  new  trial  in  the  supreme  court,  on  the 
ground  of  newly  discovered  evidence. 

W.  D.  Pruden,  J.  B.  Batchelor,  and  John  Devereux,  Jr.,  for 
the  plaintiffs. 

B.  B.  Winborne,  for  the  defendant. 

Avery,  J.  When  a  party  to  an  action  moves  in  the  superior 
court,  before  the  end  of  the  trial  term,  for  a  new  trial,  on  ac- 
count of  testimony  discovered  after  the  rendition  of  verdict, 
the  motion  is  addressed  to  the  sound  discretion  of  the  presid- 
ing judge,  and  if  he  rests  his  refusal  to  grant  it  solely  upon 
his  discretionary  power,  his  decision  is  not  reviewable  in  the 
appellate  court:  Carson  v.  Dellinger,  90  N.  C.  226.  So  where 
a  party  moves  for  a  new  trial  in  the  supreme  court,  on  the 
ground  that  he  has  discovered,  since  the  expiration  of  the 
trial  term  below,  new  and  material  evidence,  that  he  could 
have  the  benefit  of  on  a  future  trial,  the  higher  court  exercises 
a  purely  discretionary  power  in  passing  upon  the  motion.  We 
therefore  deem  it  proper  to  give  notice  that  this  court  will,  as 
a  rule,  in  future,  grant  or  refuse  such  motions  without  dis- 
cussing the  facts  embodied  in  the  petitions  or  affidavits  of  the 
moving  party,  as  we  cannot  see  that  any  good  will  be  ac- 
complished by  contributing  another  to  the  volumes  that 
have  been  written  upon  the  exercise  of  legal  discretion  in  de- 
ciding questions  raised  by  applications  for  new  trials.  In  tin's 
case,  however,  we  find  that  the  new  testimony  which  the  de- 
fendant proposes  to  offer  is  intended  only  to  contradict  the 
feme  plaintiff  as  to  her  alleged  declarations  to  the  witness. 
The  testimony  in  chief  is  not  separated  in  the  statement  from 
that  elicited  by  cross-examination;  but  it  may  be,  and  indeed 
it  seems  probable,  that  her  testimony  on  that  point  was  given 
in  response  to  a  question  from  defendant.  We  can  readily  see 
how,  if  the  motion  were  granted,  and  acted  upon  as  a  pre- 
cedent, a  majority  of  defendants  in  cases  like  this  might  lay 
the  foundation  for  a  new  trial,  by  asking  one  charged  with  be- 
ing a  party  to  a  secret  fraudulent  conveyance,  to  whom  the  wit- 
ness communicated  the  fact  that  it  was  executed,  and  then 
proposing  by  some  of  the  persons  named  in  reply  to  contradict 
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on  a  future  trial.  The  proposed  new  testimony,  as  to  the  col- 
lection of  fees  for  the  services  of  the  horse,  would  be  offered 
confessedly  to  contradict  statements  made  by  the  husband  on 
cross-examination.  The  general  rule  is,  that  when  the  new 
testimony  will  tend  merely  to  contradict  a  witness  examined 
on  the  trial,  a  new  trial  will  not  be  granted  the  party  wishing 
the  benefit  of  it:  Hilliard  on  New  Trials,  c.  15,  sec.  19;  Gra- 
ham and  Waterman  on  New  Trials,  498. 

The  defendant  excepted  to  the  refusal  of  the  court  below  to 
submit  the  more  numerous  and  specific  issues  tendered  on  his 
part,  and  the  substitution  of  those  passed  upon  by  the  jury 
instead  of  them. 

The  judgment  can  be  predicated  upon  the  facts  found  by  the 
jury,  as  set  forth  in  the  record.  It  does  not  appear  that  the 
defendant  was  denied  the  opportunity  to  have  the  law  appli- 
cable to  any  material  portion  of  the  testimony  fairly  presented 
and  passed  upon  by  the  jury  through  the  medium  of  some 
one  of  the  issues  submitted:  Emery  v.  Railroad  Co.,  102  N.  C. 
209;  ante,  p.  727.    The  exception  cannot  therefore  be  sustained. 

The  defendants  insist  that  there  was  error  in  the  refusal  to 
give  the  instructions  asked,  numbered  6,  7,  and  15,  involving 
the  question  whether,  upon  the  evidence,  the  court  should 
have  told  the  jury  that  there  was  a  presumption,  not  only 
that  the  wife  had  not  paid  bona  fide  for  the  property  assigned 
to  her  by  her  husband,  but  that  a  transaction  of  the  kind 
between  husband  and  wife  cast  upon  the  plaintiff  the  burden 
of  rebutting  the  presumption  that  it  was  fraudulent. 

The  doctrine  of  the  burden  of  proof,  in  its  application  to 
causes  involving  an  issue  of  fraud,  has  led  to  their  division 
into  three  classes  {Hardy  v.  Simpxnn,  13  Ired.  132):  1.  When 
fraud  appears  so  expressly  and  plainly  upon  the  face  of  the 
deed  as  to  be  incapable  of  explanation  by  evidence  de  hors  (as 
when  it  is  manifest,  from  reading  a  conveyance,  that  it  was 
made  and  was  intended  to  secure  the  ease  and  comfort  of  a 
debtor  embarrassed  with  debt  at  the  time  of  its  execution), 
there  is  conclusive  presumption  of  fraud,  and  the  court,  with- 
out the  intervention  of  a  jury,  declares  the  deed  fraudulent. 
2.  When  the  law  raises  a  presumption  of  fraud  because  of  the 
relation  of  the  parties  to  a  transaction,  or  the  circumstances 
attending  it,  and  if  rebutting  evidence  is  offered,  the  issue 
must  be  left  to  the  jury.  But  in  the  absence  of  such  testi- 
mony, the  court  acts  upon  the  presumption,  as  when  a  person 
stands  in  certain   fiduciary  relations  to  others,  such   as  arise 
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out  of  reposing  trust  in  his  skill  and  integrity.  The  law  raises 
a  presumption  in  any  transaction  between  the  parties  that  the 
party  in  the  superior  position  has  used  it  to  the  injury  of  the 
person  in  the  inferior  position:  Rigelow  on  Fraud,  190;  Lee  v. 
Pearce,  68  N.  C.  76;  McLeod  v.  Bullard,  84  Id.  515;  Kerr  on 
Fraud  and  Mistake,  385,  386.  Among  the  other  cases  classi- 
fied under  this  head  are  those  in  which  a  conveyance  seems 
(nothing  more  appearing)  to  have  been  made  for  the  ease  and 
comfort  of  the  debtor,  but  in  which  it  is  evident  that  some  ex- 
planation might  be  given,  and  a  different  purpose  and  intent 
might  be  shown:  Hardy  v.  Simpson,  13  Ired.  132.  3.  As  a 
general  rule,  where  there  is  only  evidence  of  such  circum- 
stances as  naturally  excite  suspicion  as  to  the  bona  fides  of  a 
transaction,  the  issue  involving  the  question  as  to  its  fraudu- 
lent character  should  be  left  to  the  jury,  with  instructions  that 
such  circumstances  are  badges  of  fraud,  and  should  be  scru- 
tinized closely  in  passing  upon  the  issue.  Among  these  badges, 
as  enumerated  by  the  courts,  are,  failure  to  register  a  convey- 
ance, required  by  law  to  be  registered,  within  a  reasonable 
time  after  its  execution;  the  embarrassment  of  a  grantor,  and 
his  failure  to  reserve  sufficient  property  to  satisfy  his  indebt- 
edness; inadequacy  of  price;  unusual  credit  given  by  one  in 
failing  circumstances;  secrecy  in  the  execution  of  a  convey- 
ance; the  fact  that  one  involved  in  debt  makes  a  conveyance 
to  a  near  relation:  Bump  on  Fraudulent  Conveyances,  c.  4, 
p.  158.  The  last  proposition  embodies  the  usual,  but  not  the 
universal,  rule,  however. 

When  a  voluntary  conveyance  is  attacked  for  fraud  by  the 
creditors  of  a  donor,  the  burden  is  always  upon  the  donor  to 
establish  the  truth  of  circumstances  that  will  repel  the  pre- 
sumption of  fraudulent  intent,  or  by  showing  that  the  grantor 
retained  other  property  sufficient  to  discharge  all  of  his  pecu- 
niary obligations:  Bump  on  Fraudulent  Conveyances,  286. 

The  possession  of  the  wife  is  also  prima  facie  the  possession 
)f  the  husband,  and  consequently  raises  a  presumption  of 
ownership  in  him,  and  where  the  wife  purchases  property 
luring  coverture,  whether  from  the  husband  or  another,  the 
burden  is  upon  her  to  show  distinctly  that  she  paid  the  pur- 
chase-money out  of  her  own  separate  estate,  not  with  the  funds 
furnished  by  her  husband:  Bump  on  Fraudulent  Conveyances, 
318.  But  this  court  has  held  that  certain  combinations  of  the 
several  badges  of  fraud  already  mentioned  will  raise  a  pre- 
sumption of  fraudulent  intent,  and  make  it  incumbent  on  the 
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party  benefited  by  tbe  alleged  fraud  to  show  the  bona  fides 
of  the  transaction.  Counsel  for  the  defendant  cited  especially 
the  cases  of  Reiger  v.  Davis,  67  N.  C.  185,  Tredwell  v.  Graham, 
88  Id.  208,  and  McCanless  v.  Flinchum,  98  Id.  358,  in  support 
of  his  position,  and  we  propose,  at  a  later  stage  of  this  discus- 
sion, to  distinguish  each  of  said  cases  from  that  at  bar. 

In  applying  some  of  the  principles  announced,  we  find  that 
his  honor  instructed  the  jury  as  to  the  delivery:  ''Now,  if  the 
testimony  satisfies  you  that  Mrs.  Brown  accepted  the  bill  of 
sale,  and  gave  her  husband  authority  to  hold  the  property  as 
her  agent,  they  living  together,  and  he  using  the  property  as 
hers  and  for  the  benefit  of  the  family,  according  to  her  direc- 
tions, this  would  be  a  constructive  delivery." 

This  instruction  was  given  just  after  calling  attention  to 
the  testimony  of  the  plaintiff  and  her  husband,  and  plainly 
left  the  recovery  of  the  plaintiff  to  depend  upon  the  question, 
whether  their  evidence  should  show  to  the  satisfaction  of  the 
jury  that  there  was  a  constructive  delivery.  The  onus  was 
thus  plainly  thrown  upon  plaintiff  to  prove  the  delivery.  The 
instruction  was  correct,  too,  as  to  what  constituted  a  construc- 
tive delivery:  Benjamin  on  Sales,  sees.  1018,  and  notes,  1043, 
1044;  Jenkins  v.  Jarrett,  70  N.  C.  255;  Bartlett  v.  Blake,  37 
Me.  124.  The  judge  also  left  to  the  jury  the  question  whether 
the  testimony  of  the  husband  and  wife  combined  (there  being 
no  other  evidence  as  to  the  point)  had  satisfied  them  that 
there  was  a  bona  fide  debt  due  from  the  former  to  the  latter, 
and  made  the  right  of  recovery  dependent  upon  the  weight 
given  to  their  testimony  as  to  the  existence  of  the  debt:  58 
Am.  Dec.  775.  On  this  point  he  charged  as  follows:  "Was 
there  an  indebtedness  by  the  husband  to  the  wife?  You  have 
heard  the  testimony  of  both  husband  and  wife  on  this  point. 
If  they  have  satisfied  you,  by  a  preponderance  of  evidence, 
that  there  was  an  actual  debt  owing  by  the  husband  to  the 
wife,  he  had  a  right  to  pay  or  secure  the  debt,"  etc. 

He  did  not  tell  the  jury  that  the  law  presumed  that  the 
deed  was  executed  in  good  faith  and  for  a  fair  consideration, 
but  imposed  the  burden  upon  the  plaintiff  of  showing  a  de- 
livery, and  also  of  establishing  the  consideration.  The  judge 
was  not  bound  to  adopt  the  language  of  the  defendant's  coun- 
sel. 

He  went  far  enough  when  he  required  the  jury,  as  a  condi- 
tion precedent  to  find   for  the  plaintiff,  to  be  satisfied  of  the 

truth  of  the  fact  mentioned  by  him,  when  those  facts,  if  true, 
Am.  St.  Rep.,  Vol.  XL  — 48 
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would  rebut  the  presumption,  arising  out  of  the  relation  of  hus- 
band and  wife,  that  he  was  in  possession  in  his  own  right,  and 
that  she  had  not  paid  for  the  property  with  her  own  funds. 
Indeed,  it  has  been  held  by  eminent  authority  incorrect  to  use 
the  phrase  "burden  of  proof"  in  such  connection  as  suggested 
in  the  prayer  for  instructions.  The  burden  of  proof,  it  is  said, 
never  shifts,  but  is  always  on  the  party  having  the  affirmative 
of  the  issue.  The  weight  of  evidence  does  sometimes  shift  in 
the  progress  of  a  trial:  Greenl.  Ev.  74,  and  note;  2  Am.  & 
Eng.  Ency.  of  Law,  655.  This  case  cannot  be  made  to  depend 
on  any  construction  given  to  the  language  used  in  Reiger 
v.  Davis,  67  N.  C.  185,  nor  upon  the  more  decided  terms  used 
in  Tredioell  v.  Graham,  88  Id.  208.  It  differs  from  both  in  the 
facts  that  a  stranger,  who  was  present  and  wrote  the  bill  of 
sale,  was  examined  in  the  trial,  as  well  as  the  husband  and 
wife,  and  there  was  an  opportunity  given  to  the  jury  to  weigh 
the  testimony  of  all  as  to  the  good  faith  of  the  transaction  in 
question.  It  differs  from  both  of  those  cases,  and  also  from 
McCanless  v.  Flinchum,  98  Id.  358,  in  another  respect.  The 
husband  and  wife  hoth  testified  that  he  had  owed  her  a  certain 
sum  of  money,  and  had  paid  a  portion,  leaving  still  due  a  bal- 
ance sufficient  to  pay,  and  that  was  used  to  pay  an  adequate 
price  for  the  property  described  in  the  bill  of  sale.  While  the 
testimony  as  to  the  existence  of  the  debt  does  not  seem  to  be 
controverted  by  any  other  testimony,  still  the  onus  was  put 
upon  the  plaintiff  by  a  preponderance  of  testimony. 

In  Hodges  v.  Lassiter,  96  N.  C.  351,  Chief  Justice  Smith,  for 
the  court,  says:  "But  assuming  proof,  not  controverted,  to 
have  been  given  of  the  indebtedness,  the  burden  then  rests  on 
the  plaintiffs,  who  allege,  to  prove  fraud." 

If  it  were  not  true,  as  it  is,  that  our  case  is  distinguishable 
from  Reiger  v.  Davis,  supra,  we  will  find  by  referring  to  the  lan- 
guage used  by  Justice  Boyden  (not  to  the  syllabus)  that  the  court 
intended  to  state  the  rule  of  evidence  laid  down  by  Best  in  his 
work  on  the  principles  of  evidence,  page  277:  "Where  effective 
proofs  are  in  the  power  of  a  party,  who  refuses  or  neglects  to 
produce  them,  that  .naturally  raises  a  presumption  that  those 
proofs,  if  produced,  would  make  against  him."  When  the 
proofs  are  produced,  the  presumption  is  gone.  The  court  said 
in  Reiger  v.  Davis,  supra:  "  It  is  a  rule  of  law  to  be  laid  down 
by  the  court,  that  when  a  debtor,  much  embarrassed,  conveys 
property  of  much  value  to  a  near  relative,  and  the  transaction 
is  secret,  and  no  one  is  present  to  witness  the  trade  but  these 
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near  relatives,  it  is  to  be  regarded  as  fraudulent,  but  wben 
these  relatives  are  made  witnesses  in  the  cause,  and  depose  to 
the  fairness  and  bona  fides  of  the  transaction,  and  that  there 
was  no  purpose  of  secrecy,  it  then  becomes  a  question  for  the 
jury  to  determine  the  intent  which  influenced  the  parties,  and 
to  find  it  fraudulent  or  otherwise,  as  the  evidence  may  satisfy 
them."  The  relatives  and  a  stranger  were  introduced,  and  an 
attorney  named,  with  whom  plaintiff  had  consulted.  The 
court  evidently  meant  that  the  question  whether  the  fraud 
was  shown  by  the  defendant  to  the  satisfaction  of  the  jury 
would,  in  our  case,  be  left  to  the  jury.  Having  pointed  out 
the  distinction  between  our  case  and  that  of  Tredwell  v.  Gra- 
ham, supra,  it  therefore  is  not  necessary  to  question  the  propo- 
sition that  the  burden  of  proof  shifted  in  that  case. 

Abbott,  in  his  work  on  trial  evidence,  pages  171  and  172, 
says:  "It  is  held  that  if  the  wife  shows  title  to  separate  prop- 
erty or  capital  not  derived  from  him,  the  fact  that  she  employs 
him  upon  it,  and  supports  him,  does  not  raise  a  presumption 
of  fraud.  But  his  conduct  in  the  business  may  be  given  in 
evidence  on  the  question  of  fraud."  The  conduct  of  the  hus- 
band in  mauaging  her  horses  and  other  property  was  given  in 
evidence. 

It  is  not  material  whether  the  husband  gave  her  any  writ- 
ten evidence  of  an  indebtedness,  and  how  he  invested  or  rein- 
vested the  money,  if  he  owed  her  an  honest  debt,  and  agreed 
to  pay  it:  George  v.  High,  85  N.  C.  99;  Dula  v.  Young,  70  Id. 
450.  We  conclude,  therefore,  that  the  learned  judge  who  tried 
the  case  correctly  interpreted  the  law,  when,  after  declaring 
the  onus  upon  the  plaintiff  to  establish  the  debt  and  prove  the 
delivery  of  the  property,  he  left  the  jury  to  determine  what 
weight  they  would  attach  to  the  circumstances  in  the  evi- 
dence that  amounted  to  badges  of  fraud,  and  mentioning  each 
circumstance,  especially  cautioned  the' jury,  because  of  the 
character  of  the  evidence,  to  scrutinize  the  matter  closely,  and 
if  they  found  that  the  husband  executed  the  bill  of  sale  with 
intent  to  hinder,  delay,  or  defraud,  his  creditors,  and  that  the 
wife  participated  in  that  intent,  they  would  return  a  verdict 
for  defendant  on  the  first  issue:  Bump  on  Fraudulent  Convey- 
ances, c.  4;  Johnson  v.  McGuire,  11  Iowa.  151.  After  estab- 
lishing the  debt,  it  was  proper  to  tell  the  jury  that,  though  the 
husband  intended  to  defraud  his  creditors,  the  validity  of  the 
transfer  to  the  wife  would  not  be  destroyed  unless  she  partici- 
pated in  the  intent:   Battle  v.  Mays,  102  N.  C.  403.     It  was 
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competent  for  plaintiff  to  show  the  advice  of  her  attorney  as 
evidence  of  her  good  faith:  Bump  on  Fraudulent  Conveyances, 
553. 

There  was  no  testimony  tending  to  show  that  the  bill  of 
sale  was  intended  as  a  security.  On  the  contrary,  the  wit- 
nesses testified  that  it  was  a  sale.  We  cannot  see  how  the 
principle  stated  in  Dukes  v.  Jones,  6  Jones,  14,  applies  to 
the  facts  of  this  case.  The  judge  was  not  bound  to  leave 
the  question  whether  the  bill  of  sale  was  intended  as  a  chattel 
mortgage  to  the  jury  merely  because  the  plaintiff  did  not  show 
affirmatively  that  she  gave  her  husband  a  written  receipt  for 
the  debt. 

The  defendant  objected  to  the  order  of  the  judge  allowing 
the  pleadings  to  be  amended  to  conform  to  the  proofs  after 
verdict.  Superior  courts  possess  an  inherent  power  to  amend 
pleadings,  and,  under  the  provisions  of  the  code,  have  powei* 
to  allow  amendments  both  before  and  after  judgment.  The 
only  limitation  on  the  power  is,  that  no  vested  right  shall  be 
disturbed,  and  that  the  cause  of  action  or  defense  shall  not  be 
substantially  changed:  Knott  v.  Taylor,  96  N.  C.  553;  Gilchrist 
v.  Kitchen,  86  Id.  20;  March  v.  Verble,  79  Id.  19.  If  the  action 
in  this  case  had  been  originally  begun  and  prosecuted  against 
the  sheriff  individually,  and  not  against  him  and  his  sureties 
on  his  official  bond,  it  is  obvious  that  the  defense  would  have 
been  the  same  made  in  this  case,  and  the  same  issues  would 
have  arisen.  The  nature  of  the  action  has  not  been  so  changed 
as  to  surprise  the  defendant  by  making  it  necessary  to  estab- 
lish any  fact  not  already  material  under  the  issues  submitted 
to  the  jury.  The  judge  could,  in  his  discretion,  refuse  the  mo- 
tion to  amend  or  grant  it,  with  or  without  terms:  Code,  sees. 
272,  273;  Carpenter  v.  Huffdeller,  87  N.  C.  273;  Reynolds  v. 
Smathers,  87  Id.  24. 

We  conclude,  therefore,  that  the  defendant  has  shown  no 
error  that  entitles  him  to  a  new  trial.  The  judgment  must  be 
affirmed. 

Smith,  C.  J.,  dissenting,  was  of  opinion  that  the  facts  developed  at  the  trial 
"  raised  a  presumption  of  fraud  between  parties,  husband  and  wife,  thus  deal- 
ing with  each,  which  the  appellant  was  entitled  to  have  given  as  an  instruction 
to  the  jury,  requiring  proof  in  rebuttal.  If  the  agreement  for  the  continued 
use  of  the  property,  after  as  before  the  making  of  the  deed,  had  been  part 
of  the  arrangement  for  the  transfer,  it  would  have  rendered  the  deed  ipso 
facto  void,  as  securing  an  interest  to  the  vendor:  Rea  v.  Alexander,  5  Ired. 
G44.  The  assent  to  such  possession  and  use  may  authorize  the  inference  of 
its  being  a  prior  condition,  express  or  implied,  which  would  avoid  the  deed, 
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and  certainly  strengthens  the  presumption  of  this  vitiating  element  in  the 
transaction.  In  Askew  v.  Reynolds,  1  Dev.  &  B.  307,  the  following  language 
is  used  by  Gaston,  J.,  quoted  with  approbation  by  Ruffin,  C.  J.,  in  Fouler  v. 
Woodftn,  11  Ired.  339,  in  reference  to  a  conveyance  unattended  with  a 
change  of  possession:  'But  such  a  repugnance  between  the  transfer  and  the 
possession  yet  raises  the  presumption  of  a  set-ret  trust  for  the  benefit  of  the 
grantor,  which,  while  it  admits,  also  requires,  an  explanation,  and  which, 
unexplained  or  not  satisfactorily  explained,  establishes  the  fraud.'  Here 
there  is  none,  — the  consent  to  the  use,  for  his  own  benfit,  of  the  vendee,  his 
wife.  The  refusal  to  so  charge  is  an  error,  entitling  the  appellant  to  a  venire 
de  novo." 

New  Trial  —  Newly  Discovered  Evidence. — Applications  for  new 
trials  are  addressed  to  the  sound  discretion  of  the  court:  Myers  v.  lirownell, 
2  Aiken,  407;  16  Am.  Dec.  729.  Newly  discovered  evidence,  the  sole  object 
of  which  is  to  impeach  the  character  of  a  witness,  is  rarely,  if  ever,  a  ground 
for  a  new  trial:  Mclntire  v.  Young,  6  Blackf.  490;  39  Am.  Dec.  443;  State  v. 
Carr,  21  N.  II.  166;  53  Am.  Dec.  179.  Granting  a  new  trial  for  newly  dis- 
covered evidence  rests  in  the  sound  discretion  of  the  judge  trying  the  cause: 
MercJiants'  etc.  Ins.  Co.  v.  Current,  45  Mo.  142;  100  Am.  Dec.  361.  To  entitle 
a  party  to  a  new  trial  on  the  ground  of  newly  discovered  evidence,  it  must 
be  shown  that  such  evidence  could  not,  by  due  diligence,  have  been  produced 
at  the  first  trial:  Ward  v.  Voris,  117  Ind.  368;  People  v.  Gun,  77  Cal.  636; 
and  such  newly  discovered  evidence  must  be  more  than  merely  cumulative: 
Burns  v.  People,  ]'20  111.  282;  and  it  must  be  more  than  both  cumulative  and 
impeaching:  Donnelly  v.  Burkett,  75  Iowa,  613.  A  new  trial  on  the  ground 
of  newly  discovered  evidence  will  not  be  granted  because,  by  reason  of  a 
mistake  of  law,  such  testimony  was  not  produced  at  the  trial:  Bai/nallv. 
/loach,  76  Cal.  106. 

Practice  as  to  Issues.  — The  settling  of  the  issues  is  left  with  the  sound 
discretion  of  the  trial  judge:  Emery  v.  Raleigh  etc.  R.  R.  Co.,  102  N.  C.  209; 
ante,  p.  727. 

Fraudulent  Conveyances  —  Evidence  —  Question  for  Whom.  —  Fraud 
is  ordinarily  a  question  of  fact  for  the  jury:  Weaver  v.  Lapsley,  42  Ala.  601; 
94  Am.  Dec.  671;  Drinkard  v.  Ingram,  21  Tex.  650;  73  Am.  Dec.  250;  Linn 
v.  Wright,  18  Tex.  317;  70  Am.  Dec.  2S2;  Kuylendall  v.  McDonald,  15  Mo. 
416;  57  Am.  Dec.  212;  Briscoe  v.  Bronattgh,  1  Tex.  326;  46  Am.  Dee.  108; 
Billings  v.  Billings,  2  Cal.  107;  56  Am.  Dec.  319;  Anderson  v.  Burnett,  5  How. 
(Miss.)  165;  35  Am.  Dec.  425;  McMichael  v.  McDermott,  17  Pa.  St.  353;  55 
Am.  Dec.  560;  Filley  v.  Register,  4  Minn.  391;  77  Am.  Dec.  522;  Garland  v. 
Chambers,  11  Smedes  &  M.  337;  49  Am.  Dec.  63;  Forsyth  v.  Matthews,  14  Pa. 
St.  100;  53  Am.  Dec.  522;  Cover  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St. 
Rep.  552.  Under  the  Michigan  statute,  fraud  in  the  purchase  of  goods  after- 
wards attached  at  the  suit  of  creditors  of  the  vendor  is  a  question  of  fact 
for  the  jury,  not  of  law  for  the  court,  except  in  a  few  cases  where  a  transac- 
tion is  intrinsically  incapable  of  a  legal  and  honest  effect:  Bedford  v.  Penney, 
65  Mich.  GOT.  Whether  a  representation  as  to  the  value  of  property  is 
merely  an  opinion  or  the  affirmation  of  a  fact,  is  a  question  of  fact  for  the 
jury:  Seniar  v.  Canaday,  53  N.  Y.  298;  13  Am.  Rep.  523.  Fraud  is  a  ques- 
tion of  fact  for  the  jury,  and  cannot  be  presumed  or  inferred  as  a  matter  of 
law:  Phelps  v.  Smith.  116  Ind.  387.  The  question  of  fraudulent  intent  is  in 
all  cases  a  question  of  fact  which  cannot  be  presumed,  but  must  be  proved  to 
the  satisfaction  of  the  jury  and  by  them  so  found:  Xeisler  v.  Harris,  115  Id. 
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560.  Where  the  fraudulent  intent  is  apparent  in  the  conveyance  itself,  the 
question  is  one  of  law  for  the  court;  but  where  it  is  to  be  deduced  from  the 
surroundings  and  circumstances  of  the  transaction,  it  is  for  the  jury  to  ascer- 
tain upon  a  proper  issue  submitted  to  them  by  the  court:  Beaseley  v.  Bray,  98 
N.  C.  26G.  And  so  when  the  facts  are  ascertained,  and  there  is  no  dispute  as 
to  what  they  are,  fraud  is  a  question  of  law  for  the  court:  Pettilione  v.  Stevens, 
15  Conn.  19;  38  Am.  Dec.  57;  Docld  v.  McCraw,  8  Ark.  83;  46  Am.  Dec.  301; 
Jessttp  v.  Johnson,  3  Jones,  335;  67  Am.  Dec.  243. 

Harden  of  Proof  in  Fraudulent  Conveyances.  — The  burden  of  proving  fraud 
is,  as  a  general  rule,  upon  him  who  alleges  it:  Mitchell  v.  Deeds,  49  111. 
416;  95  Am.  Dec.  621;  Stewart  v.  Severance,  43  Mo.  322;  97  Am.  Dec.  392; 
note  to  Burch  v.  Smith,  65  Id.  159;  Johnson  v.  McOrew,  11  Iowa,  151;  77 
Am.  Dec.  137;  Hempstead  v.  Johnson,  18  Ark.  123;  65  Am.  Dec.  458;  White 
v.  Trotter,  14  Smedes  &  M.  30;  53  Am.  Dec.  112;  Satterwhite  v.  Hicks,  Busb. 
105;  57  Am.  Dec.  577;  Matthews  v.  Crockett,  82  Va.  394;  Saunders  v.  Lee,  101 
N.  C.  3;  Jones  v.  Degge,  84  Va.  685;  Wallace  v.  Maltice,  118  Iud.  59;  Craw- 
ford v.  Spencer,  92  Mo.  498;  Bostwick  v.  Benjamin,  63  Mich.  289;  Hickman 
v.  Trout,  83  Va.  478;  Heaton  v.  Shanklin,  115  Ind.  595.  Where  a  decree  is 
attacked  by  creditors  as  fraudulent,  the  decree  must  be  taken  as  prima  facie 
true;  and  the  burden  is  upon  the  creditors  attacking  it  to  show  the  fraud: 
Old  Folk's  Soc.  v.  Millard,  86  Tenn.  657.  One  who  attacks  a  wife's  title  to 
realty  on  the  ground  of  fraud,  because  it  was  bought  with  her  husband's  money 
to  defraud  creditors,  has  the  burden  of  proving  such  fraud:  Gilbert  v.  Glenny, 
75  Iowa,  513.  A  wife  who  buys  property  from  her  husband  must  assume 
the  burden  of  proving  that  she  paid  for  the  same  out  of  funds  not  furnished 
by  him,  in  case  the  conveyance  is  attacked  by  the  husband's  creditors:  Burt 
v.  Timmons,  20  W.  Va.  441;  6  Am.  St.  Rep.  664,  and  note  67(3.  An  aver- 
ment of  ignorance  of  fraud,  until  a  time  within  statutory  limitation,  made  by 
plaintiff  in  a  bill  to  set  aside  the  conveyance  as  fraudulent,  casts  the  burden 
of  proving  the  contrary  upon  defendant:  Gobold  v.  Lambert,  8  Rich.  Eq.  155; 
70  Am.  Dec.  192.  The  burden  of  proving  that  an  assignee  of  a  fraudulent 
mortgage  is  not  a  bona  fide  purchaser  for  value,  without  notice  of  the  fraud, 
is  upon  the  defendant,  in  a  suit  by  the  assignee  to  foreclose  the  mortgage: 
Danbury  v.  Robinson,  14  N.  J.  Eq.  213;  82  Am.  Dec.  244.  The  transaction  is 
presumptively  fraudulent,  and  it  is  incumbent  upon  the  son  to  show  conclu- 
sive good  faith,  where  a  son,  believing  that  his  father  wa3  incompetent  to 
manage  his  affairs,  took  charge  of  them,  his  father  passively  consenting,  and 
induced  the  father  to  transfer  all  his  property  to  him:  Jacox  v.  Jacox,  40 
Mich.  473;  29  Am.  Rep.  547.  In  a  gift  by  a  weak-minded  husband  to  hia 
wife,  the  burden  is  upon  the  wife  to  show  that  the  act  of  the  husband  was 
intelligent,  and  free  from  undue  influence:  Haydock  v.  Haydock,  34  N.  J.  Eq. 
570;  38  Am.  Rep.  2S5;  and  to  the  same  effect  is  Darlington  s  Appeal,  86  Pa. 
St.  512;  27  Am.  Rep.  726.  In  a  conveyance  by  a  minor  to  one  in  loco  pa- 
rentis, on  the  day  of  attaining  lm  majority,  the  burden  is  upon  the  grantee 
to  show  the  utmost  good  faith  and  fairness  in  the  transaction:  Berkmeyer  v. 
Kellerman,  32  Ohio  St.  239;  30  Am.  Rep.  577.  The  burden  of  proof  rests 
upon  a  person  occupying  a  fiduciary  relation  to  show  justice  and  fairness  in 
transactions  between  himself  and  the  person  trusting  him:  Fisher  v.  Bishop. 
108  N.  Y.  25;  2  Am.  St.  Rep.  357,  and  note  361;  Traphagen  v.  Voorhees,  44 
N.  J.  Eq.  21.  Where  it  appeii-s  that  a  grantor  conveyed  to  E.  to  defraud  his 
wife  out  of  alimony,  the  burden  of  proving  want  of  notice  sufficient  to  make 
him  a  bona  fide  purchaser  is  upon  E.,  inasmuch  as  that  fact  lies  peculiarly 
within  E.'s  knowledge:    Weljer  v.  Rothschild,  5  Or.  3S5.     Where,  on  a  charge 
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of  fraud,  the  evidence  is  as  consistent  with  honesty  as  dishonesty,  it  will 
be  construed  in  favor  of  honesty:    WeM  v.  Darly,  94  Mo.  C21. 

Recent  Cases  as  to  the  Evidence  Rei/uired  in  Fraudulent  Conveyances  in  Gen- 
eral. —  Fraud,  like  any  other  fact,  may  bo  established  by  a  preponderance  of 
the  evidence  merely:  McCrcni-yv.  Skinner,  75  Iowa,  411;  and  the  rule  in  civil 
cases  as  to  proving  fraud  does  not  require  the  proof  to  be  made  to  a  moral 
certainty,  beyond  a  reasonable  doubt:  Wylie  v.  Posey,  71  Tex.  34.  Direct 
proof  of  fraud  can  seldom  be  obtained,  but  it  may  be  shown  by  the  conduct 
and  appearance  of  the  parties,  the  details  of  the  transaction,  and  the  sur- 
rounding circumstances:  Cox  v.  Cox,  39  Kan.  121;  Armstrong  v.  Lachman,  84 
Va.  726;  but  circumstances  of  mere  suspicion  are  not  sufficient  to  warrant  the- 
conclusion  of  fraud:  Fraser  v.  Passage,  63  Mich.  5.11.  In  a  suit  to  reform  a 
deed,  the  evidence  of  fraud  must  be  clear  and  satisfactory:  Monks  v.  Me- 
Grady,  71  Tex.  134;  Raymond  v.  Cox,  44  N.  J.  Eq.  415. 

Badyes  of  Fraud.  —  The  usual  badges  of  fraud  are:  Gross  inadequacy  of 
consideration;  no  security  taken  for  purchase-money;  unusual  credit;  bond* 
taken  at  long  periods;  conveyance  in  payment  of  alleged  antecedent  indebt- 
edness of  a  father  to  a  son,  the  two  residing  together;  threats  and  pendency 
of  suits;  concealment  of  the  transaction;  keeping  the  deed  unacknowledged 
and  unrecorded  for  considerable  time;  grantor  retaining  possession  as  before 
conveyance;  and  any  one  or  more  of  these  facts  may  make  a  case  of  prima 
facie  fraud,  calling  for  an  explanation  from  the  parties:  Hickman  v.  Trout,  83 
Va.  47S;  Philhrick  v.  O'Connor,  15  Or.  15;  Young  v.  Willis,  82  Va.  291;  Blum 
v.  McBride,  09  Tex.  60;  Cooper  v.  Davison,  86  Ala.  368;  Little  v.  Ragan,  83 
Ky.  321.  And  so  a  voluntary  conveyance  of  one's  property  to  avoid  liability 
for  his  unlawful  acts  is  a  badge  of  fraud:  Cole  v.  Terrell,  71  Tex.  549;  so> 
taking  a  conveyance  in  the  name  of  another  is  a  badge  of  fraud  as  against 
prior  creditors:  Filer  v.  Crull,  112Ind.  318;  and  so  a  voluntary  conveyance  by 
one  who  has  existing  liabilities  is  a  fraud  upon  the  creditors:  Yankey  v.  Sweeny, 
85  Ky.  55;  Jordan  v.  Buschmeyer,  97  Mo.  94.  A  conveyance  absolute  on  its 
face,  but  in  fact  a  mere  security,  is  constructively  fraudulent  against  the  ex- 
isting creditors  of  the  grantor,  even  though  no  fraud  was  intended:  Walking- 
v.  A  rms,  64  Mich.  99. 

Fraud  as  between  Persons  in  Fiduciary  Relations.  —  Less  proof  is  required  to 
establish  fraud  between  parties  in  confidential  or  fiduciary  relations  than 
otherwise:  Fisher  v.  Bishop,  108  N.  Y.  25;  2  Am.  St.  Rep.  357,  and  note  361; 
Fisherv.  Herron,  22  Neb.  183;  Oil/son  v.  Cunningham,  92  Mo.  131;  and  the 
existence  of  fraud  in  conveyances  between  persons  in  fiduciary  relations  i» 
presumed  until  rebutted  by  something  to  the  contrary;  as  conveyances  be- 
tween an  administrator  and  distributee  in  favor  of  the  former:  Williams  v. 
Powell,  66  Ala.  20;  41  Am.  Rep.  742;  or  between  brother  and  sister  for  an 
inadequate  consideration:  Gillespie  v.  Holland,  40  Ark.  28;  48  Am.  Rep.  lj 
or  between  guardian  and  ward  in  favor  of  the  former:  Ferguson  v.  Lowrey,  51- 
Ala.  510;  25  Am.  Rep.  71S;  or  between  a  son  and  an  imbecile  parent:  Jacox 
v.  Jacox,  40  Mich.  473;  29  Am.  Rep.  547;  or  between  a  husband  and  his  wife: 
Haydock  v.  Haydock,  34  N.  J.  Eq.  570;  3S  Am.  Rep.  3S5;  Boyd  v.  De  la 
Monl-vjnie,  73  N.  Y.  498;  29  Am.  Rep.  197;  Darlington's  Appeal,  86  Pa.  St. 
512;  27  Am.  Rep  726;  or  between  a  man  anil  a  prostitute  whom  he  believes 
to  be  his  wife:  Shipmanv.  Furniss,  66  Ala.  555;  44  Am.  Rep.  52S;  or  between 
affianced  parties:  Gilmanv.  Burch,  7  Or.  374;  33  Am.  Rep.  710;  or  betweea 
parents  and  children  discriminating  against  other  children:  Wessel  v.  Rathr 
John,  89  N.  C.  377;  45  Am.  Rep.  696, 
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Pleading  and  Practice  —  Instructions  to  Jury. — Instruction  to  jury  that 
if  they  should  believe  a  certain  state  of  facts  the  plaintiff  is  not  entitled 
to  recover,  though  proper  upon  the  general  issues  submitted,  under  the 
practice  at  common  law,  is  confusing  when  applied  to  the  system  of  code 
practice,  and  should  not  be  continued. 

Sales  —  Right  of  Stoppage  in  Transitu.  —  If  after  the  vendor  has  de- 
livered goods  out  of  his  own  possession,  and  put  them  into  the  hands 
of  a  carrier  for  delivery  to  the  buyer,  he  discovers  that  the  buyer  is  in- 
solvent, he  may  retake  the  goods,  if  he  can,  before  they  reach  the  buyer's 
possession,  and  his  right  to  do  this  is  called  the  right  of  stoppage  in 
transitu.  The  right  arises  solely  upon  the  buyer's  insolvency,  unknown 
to  the  vendor  at  the  time  of  the  sale,  and  is  based  upon  the  plain  reason 
of  justice  and  equity,  that  one  man's  goods  shall  not  be  applied  to  the 
payment  of  another  man's  debts.  It  is  a  right  highly  favored  on  account 
of  its  intrinsic  justice,  and  it  may  be  exercised  at  any  time  before  the 
goods  are  actually  or  constructively  delivered  by  the  carrier  to  the  buyer. 

Vendor's  Right  of  Stoppage  in  Transitu  is  Paramount  to  All  Liens 
against  the  vendee,  even  to  a  lien  in  favor  of  the  carrier,  existing  by 
usage,  for  a  general  balance  due  him  from  the  consignee,  and  to  the  lien 
of  an  attachment  or  execution  against  the  vendee  levied  before  the  de- 
livery of  the  goods  to  him. 

Common  Carriers  —  Carrier's  Stipulation  for  Lien  Subordinate  to 
Right  of  Stoppage  in  Transitu.  —  A  stipulation  in  a  bill  of  lading, 
which  the  vendor  and  shipper  of  goods  takes  from  the  carrier,  that  "  the 
several  carriers  shall  have  a  lien  upon  the  goods  (shipped)  for  all  arrear- 
ages of  freight  and  charges  due  by  the  same  owners  or  consignees  on 
other  goods,"  if  binding  at  all,  is  entirely  subordinate  to  the  consignor's 
right  of  stoppage  in  transitu,  and  is  ineffectual  to  give  the  carrier  a  lien 
such  as  stipulated  for,  which  will  take  precedence' of  such  right. 

Common  Carriers  —  Constructive  Delivery  of  Goods. — There  being  no 
actual  delivery  of  goods  by  a  carrier  to  the  consignee,  a  constructive  de- 
livery can  only  be  effected  by  an  agreement  on  the  part  of  the  carrier, 
either  express  or  implied,  to  hold  the  goods  for  the  consignee,  not  as 
carrier,  but  as  his  agent. 

Civil  action  brought  by  Farrell  &  Co.  against  the  Rich- 
mond and  Danville  Railroad  Company.  The  plaintiffs  al- 
leged that  they  were  residents  of  Philadelphia,  Pennsylvania, 
and  that  they  sold  a  safe  on  credit  to  Robertson  and  Rankin, 
of  Durham,  North  Carolina;  that  they  delivered  it  to  the  de- 
fendant for  transportation  to  Durham,  in  said  state,  directed 
to  said  Robertson  and  Rankin;  that  after  said  shipment,  and 
before  its  delivery  to  the  purchasers,  the  plaintiffs  learned 
that  the  purchasers  were  insolvent,  and  that  they  notified  the 
defendant  not  to  deliver  the  safe  to  said  purchasers,  or  any 
other  person  but  the  plaintiffs,  at  the  same  time  tendering  to 
the  defendant  the  freight  and  all  other  charges  on  said  safe, 
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and  demanding  the  delivery  thereof;  that  the  defendant  re- 
fused to  surrender  said  safe,  but  retained  the  same  wrong- 
fully, etc.  The  answer  denied  that  the  defendant  wrongfully 
withheld  the  said  safe  from  the  plaintiffs,  and  alleged  that 
Robertson  and  Rankin,  being  indebted  to  the  defendant  in  a 
certain  sum,  the  defendant  sued  out  a  warrant  of  attachment 
against  the  said  property  before  the  defendant  had  any  notice 
of  the  plaintiffs'  claim  on  said  safe,  and  before  any  demand 
made  by  them  for  the  same,  and  that  under  the  judgment  and 
execution  in  said  proceeding  the  defendant  purchased  said 
safe.  The  defendant  also  alleged  that  after  the  safe  was  re- 
ceived at  its  warehouse  in  Durham  it  was  delivered  to  Robert- 
son and  Rankin,  and  by  them  delivered  to  one  Holt,  agent  of 
the  defendant  at  Durham,  to  be  held  by  him  as  security  for 
certain  indebtedness  then  due  and  owing  to  the  defendant  by 
the  said  Robertson  and  Rankin.  Other  facts  appear  in  the 
opinion.  There  was  a  verdict  for  the  plaintiffs,  and  the  de- 
fendant appealed. 

E.  C.  Smith  and  W.  W.  Fuller,  for  the  plaintiffs. 

D.  Schenck  and  C.  M.  Busbee,  for  the  defendant. 

Shepherd,  J.  Several  objections  were  made  to  the  testi- 
mony, all  of  which,  we  think,  were  properly  overruled.  That 
which  relates  to  the  witness  speaking  of  the  contents  and 
effect  of  exhibit  A  would  have  been  tenable,  but  as  the  ex- 
hibit was  subsequently  introduced,  and  was  entirely  consistent 
with  the  witness's  statement,  the  defendant  was  in  no  wise 
prejudiced,  and  the  exception  is  therefore  without  merit. 

It  is  proper  to  notice  that  the  third  instruction  asked  by  the 
defendant  was,  that  if  the  jury  should  believe  a  certain  state 
of  facts,  "  the  plaintiffs  are  not  entitled  to  recover." 

The  same  words  are  used  by  the  court  in  one  of  the  instruc- 
tions given.  Such  language  is  not  pertinent  to  any  of  the 
issues  submitted. 

These  present  questions  of  fact,  or  mixed  questions  of  law 
and  fact,  and  upon  the  findings,  it  is  for  the  court  to  say 
whether  or  not  the  plaintiffs  are  entitled  to  recover.  Such  in- 
structions were  proper  upon  the  general  issues  submitted  under 
the  old  practice,  but  are  confusing  when  applied  to  our  pres- 
ent system. 

It  is  true  that  in  the  present  case  no  harm  has  resulted,  as 
we  can  dispose  of  the  appeal  upon  the  testimony  of  the  de- 
fendant;   but   we   have   adverted   to   this   improper   manner  of 
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asking  for  and  giving  instructions  in  order  that  the  loose  prac- 
tice in  this  respect  may  be  discontinued.  We  can  very  readily 
conceive  how  juries  may  be  perplexed  and  misled  by  such 
general  charges  when  they  come  to  pass  upon  the  specific 
issues  submitted  to  them,  and  how  new  trials  may  be  thus 
made  necessary,  which  could  otherwise  have  been  easily 
avoided. 

The  plaintiff's  right  is  based  upon  this  alleged  right  to  stop 
the  property  in  transitu.  This  right  "  arises  solely  upon  the 
insolvency  of  the  buyer,  and  is  based  upon  the  plain  reason  of 
justice  and  equity  that  one  man's  goods  shall  not  be  applied 
to  the  payment  of  another  man's  debts.  If,  therefore,  after 
the  vendor  has  delivered  the  goods  out  of  his  own  possession, 
and  put  them  in  the  hands  of  a  carrier  for  delivery  to  the 
buyer  (which,  as  we  have  seen,  ....  is  such  a  constructive 
delivery  as  divests  the  vendor's  lien),  he  discovers  that  the 
buyer  is  insolvent,  he  may  retake  the  goods,  if  he  can,  before 
they  reach  the  buyer's  possession,  and  thus  avoid  having  his 
property  applied  to  paying  debts  due  by  the  buyer  to  other 
people."  It  is  "highly  favored  on  account  of  its  intrinsic  jus- 
tice": 2  Benjamin  on  Sales,  sees.  1229-1231.  It  "is  but  an 
equitable  extension  or  enlargement  of  the  vendor's  common- 
law  lien  for  the  price,  and  not  an  independent  or  distinct 
right":  Note  to  sec.  1229,  supra.  "It  is  quite  immaterial 
that  the  insolvency  existed  at  the  time  of  the  sale,  provided 
the  vendor  be  ignorant  of  the  fact  at  the  time  ":  Loeb  v.  Peters, 
63  Ala.  243;  35  Am.  Rep.  17;  and  a  number  of  cases  cited  in 
note  to  section  1244,  2  Benjamin  on  Sales. 

These  last  authorities  fully  sustain  his  honor  in  refusing 
the  third  instruction  asked  by  the  defendant.  The  mere  fact 
that  Robertson  and  Rankin,  the  consignees,  were  insolvent  at 
the  time  of  the  sale,  could  not  defeat  the  lien  of  the  plaintiffs 
unless  they  knew  of  such  insolvency. 

The  charge  as  given  was  correct  in  this  particular,  the  jury 
having  found  substantially  that  the  plaintiffs  were,  nothing 
further  appearing,  entitled  to  avail  themselves  of  the  right  of 
stoppage  in  transitu,  and  that  they  exercised  that  right  through 
their  agent,  Mr.  Fuller.  'We  will  now  consider  the  several  de- 
fenses made  by  the  defendant.  No  agreement  or  usage  having 
been  shown  to  the  contrary,  the  right  of  stoppage  in  transitu 
continued  until  the  safe  was  actually  or  constructively  de- 
livered to  the  consignee:  2  Benjamin  on  Sales,  sec.  1269; 
Hause  v.  Jiuhon,  29  Am.  Dec.  377,  and  notes. 
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1.  The  first  defense,  though  not  seriously  pressed  upon  the 
argument,  is,  that  the  defendant  acquired  title  by  reason  of 
the  sale  under  the  attachment  proceedings  instituted  by  it 
against  the  consignee  for  arrearages  of  freight  due  on  lumber. 

"The  vendor's  right  of  stoppage  in  transitu  is  paramount  to 
all  liens  against  the  purchaser":  Hilliard  on  Sales,  289;  Black- 
man  v.  Pierce^  23  Cal.  508;  "even  to  a  lien  in  favor  of  the 
carrier,  existing  by  usage,  for  a  general  balance  due  him  from 
the  consignee":   Oppenheim  v.  Russell,  3  Bos.  &  P.  42. 

"An  attachment  or  execution  against  the  vendee  does  not 
preclude  the  stoppage  in  transitu;  for  this  is  not  a  taking  pos- 
session by  the  vendee's  authority,  the  proceeding  being  in 
invitum  ":  Note  to  Hause  v.  Judson,  supra,  where  a  large  num- 
ber of  authorities  sustaining  the  text  is  collected.  These 
authorities  conclusively  settle  that  the  defense  under  the  at- 
tachment proceedings  cannot  be  maintained. 

2.  The  second  defense  rests  upon  the  following  clause  of  the 
bill  of  lading:  "The  several  carriers  shall  have  a  lien  upon 
the  goods  (shipped)  for  all  arrearages  of  freight  and  charges 
due  by  the  same  owners  or  consignees  on  other  goods." 

The  counsel  for  the  defendant  could  give  us  no  authority 
in  support  of  this  defense,  and  none,  we  think,  can  be  found, 
to  the  effect  that  such  a  stipulation  should  be  construed  to 
take  away  this  "highly  favored"  and  most  important  right 
of  the  vendor  to  preserve  his  lien,  in  order  that  his  goods  may 
"not  be  applied  to  the  payment  of  another  man's  debts," 
much  less  to  those  of  his  agent,  to  whom  he  delivers  them  for 
carriage.  Shippers  would  hardly  contemplate  that  in  accept- 
ing such  a  bill  of  lading  the  well-estahlished  and  cherished 
right  of  stoppage  in  transitu  was  to  be  made  dependent  upon 
whether  a  distant  consignee  was  indebted  to  the  canier,  and 
the  commercial  world  would  doubtless  be  surprised  if  it  were 
understood  that  whenever  such  a  stipulation  was  imposed  upon 
consignors  they  were  in  effect  )Tielding  up  their  lien  for  the 
purchase-money,  and  substantially  pledging  their  goods  for 
the  payment  of  an  existing  indebtedness  due  their  agent,  the 
carrier,  by  a  possihle  insolvent  vendee. 

If  such  is  the  proper  construction,  we  can  well  appreciate 
the  language  of  Lord  Alvanly,  in  Oppenheim  v.  Rua*cll,  3  Bos. 
&  P.  42,  when  he  said  that  he  hoped  it  would  '"never  be  estab- 
lished that  common  carriers,  who  are  bound  to  take  all  goods 
to  be  carried  for  a  reasonable  price  tendered  to  them,  may  im- 
pose such  a  condition  upon  persons  sending  goods  by  them.'5 
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He  doubts  whether  an  express  agreement  between  the  car- 
rier and  the  consignor  would  be  binding;  and  Best,  J.,  in 
Wright  v.  Snell,  5  Barn.  &  Aid.  350,  in  speaking  generally  of 
such  contracts,  said  he  doubted  "whether  a  carrier  could 
make  so  unjust  a  stipulation."  Chancellor  Kent,  in  the  sec- 
ond volume  of  his  Commentaries,  remarks  that  "it  was  again 
stated  as  a  questionable  point  in  Wright  v.  Snell,  supra,  whether 
such  a  general  lien  eould  exist  between  the  owner  of  the  goods 
and  the  carrier;  and  the  claim  was  intimated  to  be  unjust.  It 
must,  therefore,  be  considered  a  point  still  remaining  to  be 
settled  by  judicial  decision."  It  is  unnecessary,  however,  for 
us  to  say  whether  such  a  condition  or  agreement  would  be  rea- 
sonable and  binding,  as  it  seems  very  clear  that  the  present 
case  is  not  susceptible  of  the  construction  contended  for,  and 
that  it  is  entirely  subordinate  to  the  right  of  stoppage  in  tran- 
situ. The  exercise  of  this  right  revested  the  right  of  possession 
in  the  plaintiffs;  and  they  having  tendered  all  they  owed  the 
defendant,  no  interest  was  ever  acquired  by  the  vendee  to 
which  the  claim  of  the  defendant  could  attach. 

3.  The  third  and  most  plausible  defense  is,  that,  according 
to  the  testimony  of  the  agent,  Holt,  there  was  a  constructive 
delivery  to  the  consignee,  and  that  this  defeated  the  rights  of 
the  plaintiffs.  The  doctrine  is  well  settled  that  "where  goods 
are  placed  in  the  possession  of  a  carrier  to  be  carried  for  a 
vendor,  to  be  delivered  to  the  purchaser,  the  transilus  is  not  at 
end  until  the  carrier,  by  agreement  between  himself  and  the 
consignee,  undertakes  to  hold  the  goods  for  the  consignee,  not 
as  carrier,  but  as  his  agent;  and  the  same  principle  will  apply 
to  a  warehouseman  or  a  wharfinger":  Benjamin  on  Sales, 
supra.  Was  there  any  such  agreement  in  this  case?  The 
most  that  can  be  said  is,  that  the  consignee  offered  to  pledge 
the  safe  to  the  defendant  for  the  freight  already  due  on  lum- 
ber. There  was  no  actual  change  of  possession.  The  safe  was 
in  the  defendant's  warehouse,  and  Holt,  the  agent,  and  the 
consignee,  were  both  leaning  upon  it.  The  consignee,  placing 
his  hands  on  it,  said:  "I  place  this  safe  in  your  hands  as 
security  for  what  I  owe."  There  was  no  response  whatever 
by  Holt.  He  simply  states  that  he  "held  the  safe  till  some 
little  time  afterwards,"  when  he  heard  that  the  consignee  had 
run  away,  and  that  he  sued  out  the  attachment  proceedings 
mentioned  in  the  answer. 

The  majority  of  us  are  doubtful  whether  there  was  reason- 
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ably  sufficient  evidence  to  be  submitted  to  the  jury  upon  the 
question  of  the  acceptance  of  the  ofl'er,  and  of  delivery. 

There  being  no  actual  delivery,  a  constructive  one  can  only 
be  effected  by  a  valid  agreement  on  the  part  of  the  common 
carrier  to  hold  for  the  consignee. 

Mr.  Benjamin,  from  whom  we  have  so  largely  quoted,  says 
that  "the  existence  of  the  carrier's  lien  for  unpaid  freight 
raises  a  strong  presumption  that  the  carrier  continues  to  hold 
the  goods  as  carrier,  and  not  as  warehouseman;  and  in  order 
to  overcome  this  presumption  [the  Italics  are  ours]  there  must 
be  proof  of  some  arrangement  or  agreement  between  the  buyer 
and  the  carrier,  whereby  the  latter,  while  retaining  his  lien, 
becomes  the  agent  of  the  buyer  to  keep  the  goods  for  him." 

But  conceding  that  the  acquiescence  of  Holt  was  some  evi- 
dence of  the  acceptance  of  the  offer,  would  this,  in  law,  amount 
to  such  a  delivery  as  would  defeat  the  plaintiff's  right? 

Passing  by  the  question,  as  to  whether  the  defendant  bailee 
was  not  estopped  to  set  up  such  a  transaction  in  favor  of  itself, 
and  against  its  principal  (2  Wait's  Actions  and  Defenses,  57), 
and  also  the  fact  that  the  alleged  agreement  was  not  to  hold 
as  agent  of  the  vendee,  but  for  itself,  we  are  of  the  opinion  that 
what  transpired  between  the  defendant's  agent  and  the  vendee 
did  not  alter  in  the  slightest  degree  the  relation  in  which  they 
stood  to  each  other. 

It  will  be  borne  in  mind  that  there  was  no  actual  delivery; 
that  the  defendant  had  a  lien  for  the  freight  due  on  the  prop- 
erty, and  under  the  stipulation  in  the  bill  of  lading,  it  had,  as 
against  the  consignee,  also  a  lien  for  the  arrearages  of  freight 
due  by  him.  There  was  no  new  consideration,  and  the  propo- 
sition of  the  assignee,  and  its  alleged  acceptance  by  the  defend- 
ant, left  them  in  precisely  the  same  position  as  before. 

It  amounted  virtually  to  the  defendant  saying:  "  If  you  will 
pay  the  freight  and  arrearages,  I  will  deliver  you  the  safe." 
This  was,  as  we  have  seen,  the  effect  of  the  bill  of  lading.  In 
the  leading  case  upon  this  subject  (Whitehead  v.  Anderson,  9 
Mees.  &  W.  517,  cited  with  approval  by  Benjamin,  supra),  the 
agent  of  the  consignee  went  on  board  of  the  ship  when  she  ar- 
rived in  port,  and  told  the  captain  that  he  had  come  to  take 
possession  of  the  cargo.  He  went  into  the  cabin,  into  which 
the  ends  of  the  timber  projected,  and  saw  and  touched  the 
timber.  When  the  agent  first  stated  that  he  came  to  take  pos- 
session, the  captain  made  no  reply,  but  subsequently,  at  the 
same  interview,  told  him  that  he  would  deliver  him  the  cargo 


766  Farrell  v.  Richmond  etc.  R.  R.  Co.     [N.  Carolina, 

when  he  was  satisfied  about  his  freight.  They  went  ashore 
together,  and  shortly  after  an  agent  of  the  consignor  served  a 
notice  of  stoppage  in  transitu  upon  the  mate,  who  had  charge 
of  the  cargo.  Held,  "  that,  under  these  circumstances,  there 
was  no  actual  possession  taken  of  the  goods  by  the  consignees, 
and  that  as  there  was  no  contract  by  the  captain  to  hold  the 
goods,  as  their  agent,  the  circumstances  did  not  amount  to  a  con- 
structive possession  of  the  goods  by  them.  There  is  no  proof  of 
any  such  contract.  A  promise  by  the  captain  to  the  agent  of  the 
consignees  is  stated,  but  it  is  no  more  than  a  promise  without  a 
new  consideration  to  fulfill  the  original  contract,  and  deliver 
in  due  course  to  the  consignees  on  payment  of  freight,  which 
leaves  the  captain  in  the  same  situation  as  before.  After  the 
agreement,  he  remained  a  mere  agent  for  expediting  the  cargo 
to  its  original  destination." 

This,  it  seems  to  us,  is  conclusive  of  our  case.  Here  there 
was  no  new  consideration  whatever  moving  from  the  vendee, 
nor  was  there  any  definite  understanding  that  the  defendant 
was  to  forbear  pressing  the  vague  proceedings  suggested  by 
him:   1  Addison  on  Contracts,  2,  note. 

There  was  therefore  no  new  contract,  and  the  defendant 
held  the  safe  in  the  same  character  as  he  did  before,  when,  as 
we  have  shown,  it  was  subject  to  the  paramount  claim  of  the 
plaintiffs.  We  have  been  able  to  find  no  case  where  a  pledge 
of  this  kind  has  been  asserted,  but  we  have  observed  that  all 
the  cases  we  have  examined  lay  down  the  rule  that  construc- 
tive delivery  is  only  made  by  the  carrier  either  agreeing  ex- 
pressly or  by  implication  to  hold  as  the  agent  of  the  consignee. 

While  the  amount  involved  in  this  suit  is  small,  we  have 
thought  it  our  duty,  in  view  of  the  importance  of  the  questions 
of  law  presented,  to  carefully  examine  many  of  the  multitude 
of  cases  upon  the  subject,  and  our  conclusion  is,  that  his  honor 
was  correct  in  telling  the  jury  that  what  transpired  between 
Holt  and  Robertson  (one  of  the  consignees)  did  not  amount 
to  a  delivery,  and  was  not  sufficient  to  deprive  the  plaintiffs  of 
any  rights  they  might  acquire  in  respect  to  the  safe. 

Affirmed. 


Stoppage  in  Transitu.  — The  right  of  stoppage  in  transitu  is  favored  by 
law:  Tufts  v.  Sylvester,  79  Me.  213;  1  Am.  St.  Rep.  303,  and  note  305;  com- 
pare Alien  v.  Maine  Central  R.  R.  Co.,  79  Me.  327;  1  Am.  St.  Rep.  310,  and 
extended  note  312-314.  The  vendor  or  goods  may  stop  then,  in  transit  on 
account  of  the  vendee's  insolvency  existing  before,  bat  not  known  to  the 
vendor  until  after  the  sale:  Loeb  v.  Peters,  63  Ala.  243;  35  Am.  Rep.  17;  Col- 
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ahan  v.  Babcock,  21  Ohio  St.  281;  8  Am.  Rep.  C3;  Rurker  v.  Donovan,  13  Kan. 
251;  19  Am.  Rep.  84,  and  note  87;  Pattison  v.  Culton,  33  Ind.  240;  5  Am. 
Rep.  199;  Blum  v.  Marks,  21  La.  Ann.  268;  99  Am.  Dec.  725;  O'Brien  v. 
Karris,  10  Aid.  122;  77  Am.  Dec.  2S4;  Jones  v.  Earl,  37  Cal.  G 30 >  CluindUr  v. 
Fulton,  10  Tex.  2;  60  Am.  Dec.  188;  Sawyer  v.  Joslin,  20  Vt.  172;  49  Am. 
Dec.  7G8;  People  v.  Haynes,  14  Wend.  54G;  28  Am.  Dec.  530;  Wood  v.  Roach, 
2  Dall.  180;  1  Am.  Dec.  270;  C/uipman  v.  Lathrop,  6  Cow.  110;  16  Am.  Dec. 
433. 
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[102  North  Carolina,  465.] 

Elections.  — In  Proceeding  upon  Quo  Warranto  to  Contest  Election, 
It  is  Competent  for  the  court  to  look  behind  the  precinct  election  re- 
turns to  ascertain  for  what  office  the  votes  cast  for  certain  candidates 
were  given;  and  especially  is  this  so  where  the  pleadings  admit  that  the 
contestants  were  the  opposing  and  competing  candidates  for  the  office 
in  dispute,  and  were  voted  for  as  such  at  the  various  polling-places  in 
the  county. 

Elections  —  Power  of  Canvassing  Board.  —  Where  the  election  returns 
from  a  polling  precinct  to  the  board  of  canvassers  fails  to  show  for  what 
office  the  votes  cast  for  certain  candidates  were  given,  it  seems  that  the 
canvassing  board  may  resort  to  the  ballots  themselves,  or  to  the  per- 
sonal knowledge  of  a  member  of  the  board,  to  supply  the  defect  or 
omission. 

Elections  —  Design  of  Election  Laws.  — Rules  prescribed  by  statute  for 
conducting  popular  elections  are  designed  chielly  to  afford  an  oppor- 
tunity for  the  free  and  fair  exercise  of  the  elective  franchise,  and  to 
ascertain  with  certainty  the  result.  Such  rules  are  directory  merely, 
not  jurisdictional  or  imperative,  and  the  forms  which  must  be  observed 
as  essential  to  the  validity  of  an  election  are  thee  only  which  affect  the 
merits. 

Elfxtions.  —  Irkkgularity  in  Conduct  of  Election,  which  deprives  no 
voter  of  his  rights,  nor  admits  a  disqualified  person  to  vote,  nor  casts 
any  uncertainty  upon  the  result,  and  winch  has  not  been  occasioned  by 
the  agency  of  one  seeking  to  derive  a  benefit  from  it,  will  be  overlooked, 
when  the  only  question  is,  which  vote  w*s  the  greatest. 

Elections  —  Oath  of  Elector.  — The  oath  prescribed  by  the  North  Caro- 
lina code,  section  2(181,  to  be  taken  by  electors,  in  substance  and  legal 
effect  fully  meets  the  requirements  of  article  6,  section  2,  of  the  state 
constitution. 

Elections  —  Administration  of  Oath  to  Electors. — W lure  the  form  of 
oath  used  by  the  registrar  was  that  prescribed  in  the  statute,  it  will  be 
inferred,  in  the  absence  of  direct  evidence  to  the  contrary,  that  the  oath 
was  taken  with  uplifted  hand,  as  specified  in  the  statute,  North  Caro- 
lina code,  section  3310,  and  was  accepted  as  a  valid  mode  of  adminis- 
tering it  by  both  the  registrar  and  the  elector.  It  is  sufficient  to  meet 
the  requirements  of  the  election  law  that  an  oath  was  administered  in  a 
form  sanctioned  by  the  statute,  and  taken  with  a  full  recognition  of  its 
binding  force. 
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Elections  —  Irregularities  in  Manner  of  Conducting  Election. — A 
disregard  of  directions  found  in  the  constitution  or  statutes,  except  as 
to  the  time  and  place  of  holding  the  election,  the  non-observance  of 
which  is  .designated  as  an  irregularity  merely,  not  affecting  the  result  as 
a  fair  expression  of  the  popular  will,  does  not  warrant  a  rejection  of  the 
vote  given  at  a  polling-place,  and  the  same  principle  governs  the  regis- 
tration of  electors. 

Elections.  —  Registration  of  Elector  Who  is  Qcalified  to  Vote  must 
be  Accepted  a3  the  act  of  a  public  officer,  and  entitles  the  elector  to 
the  casting  of  his  vote. 

Elections.  — It  is  not  Sufficient  Reason  to  Deprive  Qualified  Voter 
of  his  Vote,  that  another  has  been  registered  who  ought  not  to  have 
been,  and  has  no  right  to  vote. 

Election  is  not  Vitiated  by  Fact  that  Registration -book  was  not 
Kept  Open  during  the  whole  prescribed  period,  on  the  Saturday  pre- 
ceding the  election,  when  no  one  was  denied  the  opportunity  of  examin- 
ing the  book. 

Election  is  not  Vitiated  by  Fact  that  one  of  the  election  officers  ab- 
sented himself  a  short  time  from  the  polls,  where  it  appears  that  no  oue 
voted  during  the  interval,  and  that  the  ballot-boxes  were  not  tampered 
with,  and  no  opportunity  was  afforded  for  doing  so. 

Where  Votes  were  Handed  in  Rolled  up  and  secured  by  an  elastic 
band,  and  were  distributed  among  the  boxes  by  the  judges,  the  pro- 
visions of  section  2687  of  the  North  Carolina  code  were  not  violated, 
and  such  votes  were  properly  received  aud  counted. 

jsIlections  —  Province  of  Judge  and  Jury.  —  Where  in  response  to  an 
inquiry  from  the  jury  as  to  their  right  to  pass  upon  the  legality  of  cer- 
tain votes,  the  judge  answered  in  the  negative,  and  advised  them  that 
they  should  take  and  act  upon  the  law  as  laid  down  by  him,  — in  this, 
not  as  a  mandate,  but  as  advicej  —  there  was  no  error. 

Civil  action  in  which  the  state,  on  the  relation  of  W.  G. 
De  Berry,  was  plaintiff,  and  J.  A.  Nicholson,  defendant.  The 
relator  and  the  defendant  were,  at  an  election  held  in  Rich- 
mond County,  competing  candidates  for  the  office  of  registrar 
of  deeds  for  said  county,  and  were  voted  for  as  such  at  the 
various  precincts  therein.  The  returns  to  the  board  of  can- 
vassers coming  from  Wolf  Pit  township,  while  giving  the 
votes  cast  respectively  for  the  two  candidates,  omitted  the 
name  of  the  office  for  which  the  votes  were  cast.  The  can- 
vassing board  rejected  the  returns  from  Wolf  Pit  precinct  for 
the  defect  mentioned,  and  declared  the  defendant  to  be 
elected,  he  having  received  of  the  votes  cast  at  the  other 
places  of  voting  in  the  county  1,740  votes,  and  the  relator 
1,628  votes.  There  were  cast  at  the  rejected  precinct  for  the 
relator  265,  and  for  the  defendant  105  votes,  which,  if  counted, 
would  have  reversed  the  result,  and  given  the  relator  a  major- 
ity of  48  votes.  The  sole  issue  submitted  to  the  jury  is  in 
these  words:  "Was  the  relator  dulv  elected  to  the  office  of 
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register  of  deeds  of  Richmond  County  at  an  election  held  on 
the  sixth  day  of  November,  1888,  and  is  he  entitled  to  be 
inducted  into  said  office?"  They  were  instructed  that  "if  they 
believed,  from  the  evidence,  that  at  said  election  370  votes 
were  cast  for  the  candidates  for  the  office  of  register  of  deeds 
for  Richmond  County,  of  which  number  the  relator  received 
265,  and  the  defendant  105,  they  should  answer  the  issue  in 
the  affirmative."  The  jury  retired,  and  while  out  sent  to  the 
judge  the  following  question:  "Is  the  legality  of  the  votes  a 
question  for  the  jury?"  The  judge  replied:  "No;  it  is  not"; 
and  then  repeated  his  charge,  and  instructed  them  to  retire 
and  make  up  their  verdict.  They  thereupon  responded  to 
the  issue  in  the  affirmative.  Upon  this  verdict,  it  was  ad- 
judged that  the  relator  was  rightfully  entitled  to  said  office, 
and  to  be  admitted  into  its  possession  on  complying  with  the 
conditions  prescribed  by  law.     The  defendant  excepted. 

/.  A.  Lockhart,  for  the  plaintiff. 

P.  D.  Walker,  for  the  defendant. 

Smith,  C.  J.  The  legality  of  the  action  of  the  canvassing 
board,  in  refusing  to  count,  for  the  reason  alleged,  the  votes 
cast  in  the  township  mentioned,  in  ascertaining  the  general 
result,  is  alone  drawn  in  controversy  in  the  action,  and,  to 
support  that  action,  the  appellant  superadds  and  assigns 
numerous  alleged  irregularities  and  departures  from  the 
statutory  regulations  in  the  conduct  of  the  election  at  that 
voting-place.  These,  enumerated  in  the  answer,  and  urged 
in  argument  upon  the  hearing  before  us,  are  now  to  be  con- 
sidered, and  their  sufficiency  to  affect  the  result  to  be  deter- 
mined. 

The  defect  in  the  return  itself,  as  a  ground  for  its  entire 
exclusion  from  the  count:  The  statute  does  require  the  can- 
vassing board,  in  passing  upon  the  returns  conveyed  to  it  by 
a  designated  judge  of  election,  acting  at  the  place  of  voting, 
to  "make  abstracts  stating  the  number  of  legal  ballots  cast  in 
each  precinct  for  each  office,  the  name  of  each  person  voted 
for,  and  the  number  of  votes  given  to  each  person  for  each 
different  office";  and  this  presupposes  the  return  to  furnish 
the  information,  without  which  the  abstract  could  not  be  pre- 
pared. But.  as  the  hoard  judicially  determines  the  result,  is 
this  omission  irremediable,  and  fatal  to  the  reception  of  the 
vote,  or  may  it  he  supplied  or  deduced  from  attending  facts? 

When,  from  the  possession  of  the  other  regular  and   unoh- 
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jectionable  returns,  it  is  seen  what  persons  were  voted  for, 
and  to  till  what  offices,  may  not  the  knowledge  thus  obtained 
be  used  to  supply  the  defect,  in  the  absence  of  any  suggestion 
that  the  electors  voted  for  any  others  to  fill  the  office?  or  may 
not  the  canvassing  board  resort  to  the  ballots,  or  the  personal 
knowledge  of  the  member  of  the  body  who  brings  the  return, 
in  proof  of  the  fact?  It  would  be  strange  if  so  technical  and 
rigid  a  rule  of  action  should  be  sufficient  to  stifle  so  large  an 
expression  of  the  popular  will,  and  defeat  its  operation  in  the 
choice  of  a  public  county  officer.  But  however  this  may  be 
in  the  action  of  the  canvassing  board,  whose  functions  are 
largely  ministerial,  it  is  certainly  competent  in  the  court  to 
which  the  wronged  party  appeals,  in  suing  out  the  writ  of  quo 
warranto,  to  look  behind  the  return  to  see  for  what  offices  the 
votes  were  given  to  the  contesting  candidates;  and  an  inspec- 
tion of  the  ballots  themselves  would  very  conclusively  settle 
the  inquiry,  if  it  became  necessary,  the  ballots  being  identi- 
fied without  further  proof.  In  the  present  case,  the  fact  is 
not  disputed;  for  the  complaint  avers  that  the  parties  to  the 
suit  "were  the  opposing  and  competing  candidates  for  the 
office  of  register  of  deeds  for  said  county,  and  were  voted  for 
as  such  at  the  various  polling-places,  precincts,  and  townships 
in  said  county";  and  this  is  admitted  in  the  answer,  with  the 
sole  qualification  that  the  ballots  cast  in  the  disputed  town- 
ship were  not  legal. 

The  reason  given  for  the  rejection  of  the  entire  vote  cast  at 
this  precinct  failing  to  invalidate  the  election  then  held,  and 
to  warrant  the  retention  of  the  office  into  which  the  defend- 
ant has  been  inducted,  his  counsel  assails  the  vote  on  other 
grounds,  alleging  that,  —  1.  The  proper  oath  (and  in  some  in- 
stances none  was  taken)  was  not  administered  to  the  electors 
before  the  registration  of  their  names;  2.  The  registrar  of 
voters  was  not  legally  appointed;  3.  The  failure  to  keep  open 
for  inspection  the  registration-books  from  nine,  a.  m.,  until 
five,  p.  m.,  on  Saturday  preceding  the  election;  4.  The  rolled- 
up  votes  were  improperly  received;  and  other  deviations  from 
the  statutory  regulations  as  found  in  volume  2  of  the  code, 
chapter  16,  sections  2668  and  following. 

It  is  not  pretended  that  persons  incompetent  to  vote,  for 
want  of  the  necessary  qualifications  of  an  elector,  have,  in 
fact,  been  registered,  but  that  the  prerequisite  conditions  for 
such  registration  have  not  been  observed,  and  their  votes 
ought  not  to  have  been  counted. 
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In  Southerland  v.  Goldsboro,  96  N.  C.  49,  it  is  declared  that 
registration,  as  prescribed  in  the  constitution,  is  an  essential 
prerequisite  to  the  exercise  of  the  right  of  suffrage,  as  much 
as  the  possession  of  the  personal  qualifications,  without  which 
no  one  is  entitled  to  be  registered,  and  that  when  such  regis- 
tration is  made,  the  registration  furnishes  prima  facie  evi- 
dence of  the  right  to  vote,  made,  as  it  is,  under  officers  of  the 
law  charged  with  that  duty.  So  that  here,  in  the  registration, 
we  have  evidence  of  the  personal  qualifications  of  the  voter, 
his  right  to  be  registered,  and  his  actual  registration,  without 
any  testimony  to  the  contrary;  and  thus  the  sole  question  is 
as  to  the  effect  of  the  omissions  to  comply  strictly  with  the 
law  in  the  particulars  pointed  out,  or  others  of  a  similar  kind, 
upon  the  validity  of  the  election  held  in  the  township  in  which 
they  occurred.  We  propose  to  consider  these  alleged  inequal- 
ities in  a  group,  because  the  answer  to  them  is  common,  and 
alike  applicable  to  each. 

In  Perry  v.  Whitaker,  71  N.  C.  477,  an  election  to  ascertain 
the  will  of  the  electors  as  representing  the  body  of  which  they 
form  a  part,  in  reference  to  a  prohibition  of  the  sale  of  spirit- 
uous liquors  in  the  township,  was  declared  void,  "  for  the 
reason  that  a  large  number  of  the  citizens  of  the  city  were  not 
allowed  to  vote,  for  the  reason  that  they  were  not  registered, 
and  no  opportunity  was  offered  them  to  vote." 

In  Swain  v.  McRae,  80  N.  C.  Ill,  it  is  declared  that  the 
failure  to  have  a  new  registration  when  ordered,  because  the 
order  was  made  within  thirty  days  of  the  time  required  by  law 
for  opening  the  books  of  registration,  did  not  excuse  the  action 
of  the  canvassing  board  in  excluding  that  precinct  vote  from 
the  count  made  to  ascertain  the  general  result. 

The  true  principle  which  should  govern  in  cases  of  popular 
elections  is  thus  concisely  and  clearly  laid  down  in  People  v. 
Cook,  8  N.  Y.  67,  59  Am.  Dec.  451,  and  reported  as  a  leading 
case,  with  a  valuable  note,  in  Brightly's  Leading  Cases  on 
Elections,  43S:  — 

"The  neglect  of  the  inspectors  or  clerks  to  take  an  oath 
would  not  have  vitiated  the  election.  It  might  have  subjected 
those  officers  to  an  indictment  if  the  neglect  was  willful." 

So  Breese,  J.,  in  a  carefully  considered  case  in  Illinois,  thus 
more  fully  states  the  rule:  "  The  rules  prescribed  by  law  for 
conducting  an  election  are  designed  chiefly  to  afford  an  oppor- 
tunity for  the  free  and  fair  exercise  of  the  elective  franchise, 
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and  to  ascertain  with  certainty  the  result.  Such  rules  are 
directory  merely,  not  jurisdictional  or  imperative.  If  an  ir- 
regularity, of  which  complaint  is  made,  be  shown  to  have 
deprived  no  voter  of  his  right,  nor  admitted  a  disqualified 
person  to  vote,  if  it  cast  no  uncertainty  upon  the  result  and 
had  not  been  occasioned  by  the  agency  of  a  party  seeking  to 
derive  a  benefit  from  it,  it  may  well  be  overlooked  in  a  case  of 
this  kind,  when  the  only  question  is,  which  vote  was  the 
greatest.  The  forms  which  must  be  observed  in  order  to 
render  the  election  valid  are  those  which  affect  the  merits": 
Plait  v.  People,  29  111.  72. 

We  deem  this  a  sound  and  just  exposition  of  the  law,  and 
as  furnishing  a  reasonable  guide  in  solving  controversies 
growing  out  of  popular  elections,  which  are  becoming  so  nu- 
merous. 

Judge  McCrary,  in  his  work  on  elections,  speaking  of  irregu- 
larities in  conducting  them,  which  deviate  from  the  provisions 
and  directions  of  the  statute,  pushes  the  proposition  further, 
and  says  that,  "  if,  as  in  most  cases,  the  statute  simply  pro- 
vides that  certain  acts  or  things  shall  be  done  within  a  partic- 
ular time,  or  in  a  particular  manner,  and  does  not  declare  that 
this  performance  is  essential  to  the  validity  of  the  election, 
then  they  will  be  regarded  as  mandatory  if  they  do,  and  di- 
rectory if  they  do  not,  affect  the  merits  of  the  election  ":  Sec- 
tions 187  to  190,  inclusive. 

It  is  urged  with  much  emphasis  in  the  argument  for  the  de- 
fendant, that  the  form  of  the  oath  itself,  and  the  manner  in 
which  it  was  administered  to  the  voter,  depart  from  the  im- 
perative demands  of  the  constitution  and  the  positive  pro- 
visions of  the  statute  to  a  degree  that  vitiates  the  registration 
of  so  large  a  number,  that  are  thus  rendered  illegal  voters, 
that,  if  excluded,  would  change  the  result  of  the  election,  and 
give  it  to  the  relator.  There  are  estimated  to  be  about  four 
hundred  votes  which  are  exposed  to  this  condemnation. 

The  registrar  testifies  that  he  did  enter  some  names  on  the 
registry  at  first  without  swearing  the  persons,  but  does  not 
undertake  to  state  the  number,  nor  does  it  appear  for  whom 
these  voted,  if  they  voted  at  all.  But  he  says  he  did  not  swear 
those  to  whom  he  did  administer  the  oath  upon  the  Bible, 
without  stating  in  what  manner  it  was  done;  and  that  the 
form  of  the  oath  used  was  that  prescribed  in  the  statute:  Code, 
sec.  2681.     It  is  in  these  words:  "I,  ,  do  solemnly  svear 
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Tor  affirm]  that  I  will  support  the  constitution  of  the  United 
States  and  the  constitution  of  the  state  of  North  Carolina;  that 
I  have  been  a  resident  of  the  state  of  North  Carolina  for  twelve 

months,  and  of  the  county  of for  ninety  days;  that  I  am 

a  duly  qualified  elector,  and  that  I  have  not  registered  for  this 
election  at  any  other  precinct,  and   that  I  am  an  actual  and 

bond  fide  resident  of  township   [or  precinct].      So  help 

me  God." 

Inasmuch  as  400  or  more  voters  were  registered  upon  taking 
the  oath  in  this  form,  and  the  total  number  of  ballots  cast  were 
but  370,  it  must  be  inferred  that  all  who  did  vote  voted  upon 
fcuch  oath.  The  contention  is,  that  the  rejection  of  the  whole 
ballot  operates  only  as  an  exclusion  of  those  cast  by  persons 
alleged  to  have  been  illegally  registered. 

If  the  proposition  of  an  illegal  and  incapacitating  registra- 
tion be  conceded,  the  conclusion  drawn  follows  as  a  conse- 
quence, and  the  entire  ballot  cast  at  the  precinct  must  be 
discarded.  But  it  ought  to  appear,  to  warrant  this,  that  none 
of  those  voting  were  regularly  and  properly  sworn;  for  it  is  no 
reason  to  deprive  a  qualified  voter  of  his  vote,  that  another  has 
been  registered  who  ought  not  to  have  been,  and  has  no  right 
to  vote.  In  such  case,  the  list  should  undergo  expurgation, 
and  those  of  the  latter  class — not  qualified  —  stricken  from 
the  number  given  to  the  candidate  for  whom,  when  ascer- 
tained, the  illegal  votes  were  cast;  for  it  is  equally  the  right  of 
the  candidate  receiving  lawful  votes  to  have  them  counted,  as 
for  the  opposing  candidate  to  have  those  that  are  not  lawful 
rejected  from  the  count. 

But  assuming  the  alleged  taint  to  permeate  the  whole  regis- 
try, is  it  such  as  to  vitiate  and  annul  the  entire,  or  indeed 
any  part  of,  the  vote  cast  at  the  contested  precinct? 

The  oath  taken  is  that  prescribed  by  the  statute  in  the  very 
words,  and  differs  from  that  directed  to  be  taken  by  section  2, 
article  6,  of  the  constitution  only  in  the  omission  of  the  words 
"and  laws  of  the  United  States,"  following  the  word  "consti- 
tution," and  "laws  of  North  Carolina  not  inconsistent  there- 
with," following  the  same  word  in  reference  to  the  state.  In 
substance  and  legal  effect,  the  constitutional  requirement  is 
fully  met  in  the  oath  as  taken;  for  as  the  laws  derive  their 
force  from  the  constitution,  which  gives  authority  for  their 
enactment,  it  is  plain  that  an  obligation  undertaken  and  a 
promise  made  "to  support  and  maintain"  the  respective  con- 
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stitutions  extends  to  and  embraces  all  legislative  action  which 
is  authorized  by  ami  made  pursuant  to  them,  and  the  viola- 
tion of  a  valid  enactment  is  a  violation  of  the  constitution 
that  imparts  its  sanction  to  the  enactment. 

The  next  objection  is  directed  to  the  mode  of  administering 
the  oath. 

It  must  be  inferred,  in  the  absence  of  any  direct  evidence 
upon  the  point,  that  the  oath  was  taken  with  uplifted  hands, 
as  specified  in  section  3310  of  the  code,  and  was  accepted,  as 
a  valid  mode  of  administering  it  by  both  the  registrar  and  the 
elector.  We  regard  this  objection  as  equally  untenable  with 
the  other. 

The  oath  was  administered  in  the  form  authorized  by  law 
(section  3310)  for  persons  who  have  conscientious  scruples 
about  swearing  upon  the  holy  evangelist,  as  specified  in  the 
preceding  section,  in  providing  that  such  may  be  sworn  with 
the  right  hand  uplifted.  Whether,  if  an  inquiry  had  been  in- 
stituted, the  presence  of  such  scruples  would  have  been  found 
to  exist  or  not,  it  is  quite  sufficient  that  an  oath  was  admin- 
istered in  a  form  sanctioned  by  the  statute,  and  taken  with 
a  full  recognition  of  its  binding  force  upon  the  conscience,  and 
of  the  responsibilities  which  are  incurred  by  taking  it. 

Aside  from  these  considerations,  we  are  of  the  opinion  that 
a  disregard  of  those  directions  found  in  the  law,  fundamental 
or  statutory  (except  as  to  the  time  and  place  of  holding  the 
election),  relating  to  the  manner  of  conducting  it,  designated 
as  irregularities,  not  affecting  the  result  as  a  fair  expression  of 
the  popular  will,  does  not  warrant  a  rejection  of  the  vote  given 
at  a  polling-place.  The  same  principle  must  govern  the  regis- 
tering of  the  electors.  If  none  are  incompetent  to  vote  who 
are  put  on  the  list,  the  registration  must  be  accepted  as  the 
act  of  a  public  officer,  and  entitles  the  elector  to  the  casting 
of  his  vote;  and  this,  in  my  opinion,  speaking  for  myself,  even 
if  there  had  been  no  oath  in  fact  administered,  so  far  as  it  con- 
cerns the  elector  and  the  person  to  whom  he  gives  his  ballot, 
just  as  other  acts  of  the  officer,  acting  de  facto  under  color  of 
office,  and  so  recognized  by  the  public,  cannot  be  questioned 
by  inquiring  into  his  rightful  title  thereto  in  their  relations  to 
others.  His  acts,  and  the  exercise  of  his  functions,  from  the 
highest  considerations  of  public  policy,  as  affecting  the  inter- 
ests of  third  persons,  must  be  accepted  as  rightful  and  valid. 
This  includes  and  disposes  alike  of  the  objection  to  the  regis- 
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trar's  appointment,  and  to  his  alleged  non-observance  of  the 
statutory  directions  in  placing  the  electors'  names  upon  the 
registry.  It  is  needful  only  to  refer,  in  this  connection,  to 
Norfleet  v.  Staton,  73  N.  C.  546,  where  the  effect  of  acts  of  per- 
sons acting  de  facto,  as  such,  and  not  de  jure,  is  fully  dis- 
cussed, and  authorities  referred  to. 

In  this  case  a  judge,  elected  to  fill  a  vacancy  in  the  term  of 
office  in  pursuance  of  an  act  of  the  general  assembly,  declared 
to  be  repugnant  to  the  constitution,  which  itself  provided  a 
different  mode  of  supplying  the  vacancy,  made  an  appoint- 
ment of  clerk  while  so  acting,  the  validity  of  which  was  called 
in  question,  and  sustained  upon  an  appeal  to  this  court.  Yet, 
in  this  case,  an  appointee,  deriving  his  title  under  the  consti- 
tution, was  asserting  his  claims  to  the  office,  which  were  after- 
wards made  good,  and  he  inducted  into  possession. 

The  extension  of  the  principle  to  those  charged  with  the 
duty  of  conducting  a  popular  election  is  fully  supported  by 
adjudications:  McCrary  on  Elections,  sec.  216. 

The  fact  that  the  registration-book  was  not  kept  open  dur- 
ing the  whole  prescribed  period  on  the  Saturday  before  the 
election  cannot  be  allowed  to  render  the  election  void,  when 
it  was  kept  open  for  inspection  up  to  two,  p.  m.,  and  no  one  was 
denied  the  opportunity  of  examining  it  or  sought  it  afterwards. 
This  does  not  vitiate  the  election. 

Quite  as  little  force  is  found  in  the  objection  that  one  of  the 
officers  absented  himself  for  a  short  time  for  dinner,  as  it  af- 
firmatively appears,  from  the  uncontradicted  testimony,  that 
no  one  voted  during  the  interval,  and  tampering  with  the 
ballot-boxes  did  not  take  place,  nor  was  opportunity  afforded 
for  it. 

Again,  there  were  many  votes,  more  than  a  hundred  as  a 
witness  testifies,  handed  in,  rolled  up,  secured  by  an  elastic 
band,  which  were  given  for  the  relator,  and  these  were  dis- 
tributed among  the  boxes  by  the  judges.  These  were,  in  our 
opinion,  not  obnoxious  to  the  requirements  of  section  2687,  and 
were  properly  received  and  counted:  Deloatch  v.  Rogers,  86 
N.  C.  357. 

What  has  been  said  is  an  answer  to  the  complaint  made  of 
the  refusal  of  the  court  to  give  any  of  the  fifteen  instructions 
asked,  which  are  based  upon  the  imperfections  and  irregulari- 
ties already  considered  and  passed  upon,  and  sustains  the  in- 
structions given,   which  is  confined   to   an  inquiry  as  to  the 


776  De  Berry  v.  Nicholson.  [N.  Carolina, 

state  of  the  vote  as  actually  given  at  the  Wolf  Pit  township 
place  of  voting,  about  which,  indeed,  there  was  no  contro- 
versy. 

A  further  error  is  assigned  in  the  response  to  an  inquiry 
from  the  jury  as  to  their  right  to  pass  upon  the  legality  of  the 
votes.  The  negative  is  the  only  answer  that  could  be  given, 
as  it  was  a  pure  question  of  law,  about  which  it  was  the  duty 
of  the  judge  to  instruct,  and  them  to  be  guided  thereby. 

It  is  true,  the  verdict  involves  an  inquiry  into  the  lawfulness 
of  the  votes,  as  well  as  their  number,  but  it  was  eminently 
proper  to  advise  the  jury  that  they  should  accept  the  law  as 
declared  by  the  court,  and  apply  it  to  the  facts  as  they  find 
them  to  be;  for  in  this  division  and  exercise  of  functions  by  the 
court  and  jury,  concurrently  leading  to  the  verdict,  can  the 
law  be  }  roperly  administered  in  the  courts  and  enforced  be- 
fore juries.  The  response  of  the  judge  is,  in  substance,  that 
the  jury  should  take  and  act  upon  the  law  as  laid  down  by 
him. 

In  this,  not  as  a  mandate,  but  as  advice,  there  is  no  error. 

The  judgment  must  therefore  be  affirmed,  and  it  is  so  or- 
dered.   

Elections  —  Registration. — The  law  providing  for  the  registration  of 
voters  does  not  add  a  new  qualification  to  those  prescribed  by  the  constitu- 
tion: Capen  v.  Foster,  12  Pick.  485;  23  Am.  Dee.  632,  and  note;  Pa<jc  v.  Alkn, 
58  Pa.  St.  338;  98  Am.  Dec.  272;  compare  State  v.  Corner,  22  Neb.  265;  3 
Am.  St.  Rep.  267. 

Elections—  Harmless  Irregularities.  — Contestants  cannot  take  advan- 
tage of  irregularities  committed  by  themselves:  Louisville  etc.  E.  B.  Co.  v. 
Davidson  Co.,  1  Sneed,  637;  62  Am.  Dec.  424.  Reception  of  illegal  votes,  not 
affecting  the  result,  is  a  harmless  irregularity:  People  v.  Cicott,  16  Mich.  283; 
97  Am.  Dec.  141;  People  v.  Cook,  8  N.  Y.  67;  59  Am.  Dec.  451.  The  duties 
of  election  boards  being  merely  ministerial,  their  omissions  are  harmless  irreg- 
ularities: People  v.  Van  Clevc,  1  Mich.  362;  53  Am.  Dec.  69.  In  the  trial  of 
a  contested  election  case,  the  issue  is,  Who  received  the  highest  number  of 
votes?  If  that  question  can  be  decided,  any  errors  and  irregularities  of  the 
contest  court  must  be  deemed  harmless:  Blue  v.  Peter,  40  Kan.  701.  In  an 
action  to  declare  an  election  void  upon  the  ground  of  irregularities,  the  courts 
have  jurisdiction,  and  it  is  their  duty  to  ascertain  and  declare  the  true  result 
of  the  election,  and  if  this  can  be  done,  the  election  will  be  enforced,  though 
irregularities  may  appear  to  have  occurred  in  the  manner  of  conducting  the 
election:  liljshee  v.  Board  of  Commissioners,  99  N.  C.  341.  The  directions, 
under  the  Virginia  statutes,  providing  that  county  elections  shall  be  subject 
to  inquiry  by  the  county  courts  on  petition  of  fifteen  qualified  voters,  to 
which  two  shall  take  and  subscribe  an  oath,  are  as  to  form  merely  directory, 
and  a  failure  to  comply  therewith  will  not  vitiate  further  proceedings:  Neiins 
v.   Vainjhan,  S4  Ya.  696. 
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Elections — Qualifications  o»  Voter. — A  vote  moat  b«  presumed  to 
be  legal  until  the  contrary  ia  shown:  Moan  v.  Patterson,  40  Kan.  720.  The 
voter  must  have  resided  in  the  proper  locality  for  the  requisite  length  of 
time  before  the  election:  State  v.  McAlillen,  23  Neb.  385.  The  qualifications 
requisite  for  electors  do  not  necessarily  apply  to  officers,  in  absence  of  any 
constitutional  or  statutory  provision  to  that  effect:  State  v.  George,  23  Fla. 
585.  Six  months'  residence  in  a  Florida  town  does  not,  nor  does  registration, 
constitute  a  requisite  to  eligibility  to  office,  if  such  town  is  incorporated: 
State  v.  George,  23  Id.  585;  compare  Kreitz  r.  Behrentmeyer,  125  III.  141;  8 
Am.  St.  Rep.  349. 
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Railroad  Companies  —  Crossings.  —  Law  Assumes  that  there  is  Dan- 
ger at  Railroad  Crossings,  to  avoid  which  requires  the  exercise  of 
care  and  prudence  commensurate  with  the  nature  of  the  place  or  risk  in- 
volved. And  when  one  approaches  a  point  upon  the  highway  crossed  by 
a  railroad  track,  it  is  his  duty,  whether  on  foot  or  in  a  wagon,  to  exer- 
cise a  care  for  his  own  safety,  and  especially  to  look  and  listen  before 
attempting  to  cross. 

Railroad  Companies  —  Degree  of  Care  Exacted  from  Traveler  at 
Crossing.  — The  law  imposes  a  duty  upon  a  person  about  to  cross  a 
railroad  to  use  his  eyes  and  ears,  to  look  out  for  sign-hoards  and  sig- 
nals, and  to  listen  for  bell  and  whistle;  and  although  the  view  of  the 
road  be  obstructed,  he  is  not  relieved  from  the  obligation  to  listen  aud 
ascertain,  if  he  can,  whether  there  is  an  approaching  train.  Nor  will  the 
fact  that  the  train  is  behind  time,  or  that  it  was  a  special  train,  or  the 
failure  to  give  the  signal  of  its  approach  at  the  crossing,  excuse  the  non- 
performance of  this  duty. 

Negligence  —  Nonsuit.  —  Negligence  is  Ordinarily  Question  of  Fact 
for  Jury  to  Determine,  from  all  the  circumstances  of  the  case;  and 
the  cases  where  a  nonsuit  is  allowed  are  exceptional,  and  confined  to 
those  where  the  uncontradicted  facts  show  the  omission  of  acts  which 
the  law  adjudges  negligent. 

Railroad  Companies  —  Contributory  Negligence. — The  plaintiff  at- 
tempted to  pass  a  railroad  crossing  with  a  team  and  wagon.  A  passenger 
train  had  just  gone  by,  and  the  plaintiff  did  not  expect  another  train  at 
that  time,  although  she  had  seen  a  freight  train  standing  on  the  trackf 
headed  that  way,  in  the  town  she  had  just  left.  She  had  traveled  over 
the  crossing  many  times  a  year  for  several  years,  was  familiar  with  the 
place  and  its  surroundings,  knew  that  the  view  was  obstructed  by  an  in- 
tervening hill,  and  regarded  the  crossing,  under  the  circumstances  of  its 
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situation,  as  so  dangerous  that  she  had  always  before  stopped  and 
listened,  and  if  she  did  not  hear  the  train,  she,  or  some  companion  for  her, 
went  forward  and  looked  up  the  track  before  venturing  to  cross  it.  On 
this  occasion,  she  drove  directly  on  the  track  without  stopping  to  look 
or  listen,  her  team  came  into  collision  with  a  passing  engine,  killing  one 
horse,  and  overturning  the  wagon.  In  such  case,  the  plaintiff's  own 
negligent  act  contributed  to  the  injury  which  she  sustained  by  the  col- 
lision, and  the  motion  for  a  nonsuit  ought  to  have  been  allowed. 

0lm8tead  and  Anderson,  Dolph,  Bellinger,  Mallorv*  and  Si- 
mon, for  the  appellant. 

Hyde  and  Hyde,  and  A.  J.  Lawrence,  for  the  respondent 

Lord,  C.  J.  This  was  an  action  to  recover  damages  for  the 
alleged  negligence  of  the  defendant  in  running  a  train  of  cars 
against  the  horses  hitched  to  the  wagon  in  which  the  plaintiff 
was  crossing  the  defendant's  track.  At  the  trial,  when  the 
plaintiff  rested  her  case,  the  defendant  moved  for  a  nonsuit, 
which  the  court  overruled,  and  the  defendant  excepted.  It  is 
enough  to  say  that  a  verdict  was  returned  for  the  plaintiff, 
and  that  the  present  appeal  brings  up  the  judgment  rendered 
thereon,  and  the  record  of  the  proceedings  upon  the  trial. 

The  main  contention  is  confined  to  the  error  assigned,  —  in 
not  granting  the  motion  for  a  nonsuit.  This  is  claimed  upon 
the  ground  that,  from  the  evidence  submitted  by  the  plaintiff, 
it  clearly  appeared  that  it  was  the  negligence  of  the  plaintiff 
which  occasioned  the  collision,  and  caused  her  injury.  The 
evidence  of  the  plaintiff  shows  that  she  and  Mrs.  Huntington, 
and  a  child  of  the  latter,  left  the  town  of  Huntington  with  a 
team  and  express-wagon  to  visit  some  friends  in  the  country, 
and  that  after  they  had  traveled  west  a  couple  of  miles  or  so, 
the  west-bound  passenger  train  came  along  and  passed  them; 
that  as  she  left  Huntington  she  saw  standing  on  the  track  a 
freight  train  headed  west,  to  which  engines  were  attached, 
with  steam  up,  but  that,  after  the  passenger  train  had  passed, 
she  thought  nothing  more  of  any  trains  coming;  that  in  driv- 
ing around  the  point  of  the  hill  or  mountain  through  which 
the  railroad  is  cut,  and  across  which  the  county  road  runs 
diagonally,  and  just  as  she  was  crossing  the  railroad  track, 
and  the  front  feet  of  the  horses  had  reached  the  rail,  she  saw 
the  engine  approaching,  not  more  than  the  length  of  a  rail 
distant;  that  she  tried  to  back  the  horses,  but  that  before  she 
could  make  them  back,  the  train  struck  the  horses,  killing 
one,  and  overturning  the  wagon.  Her  testimony  also  shows 
that  she  had  traveled  over  the  crossing  many  times  a  year  for 
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several  years,  was  familiar  with  the  place  and  its  surround- 
ings, knew  the  view  was  obstructed  on  account  of  the  interven- 
ing hill,  and  regarded  the  crossing,  under  the  circumstances 
of  its  situation,  as  so  dangerous  that  she  had  always  before 
stopped  and  listened,  and  if  she  did  not  hear  the  train,  she,  or 
some  companion  for  her,  went  forward  and  looked  up  the  track 
before  venturing  to  cross  it.  She  says,  in  reply  to  the  inquiry 
whether  "  she  had  ever  taken  any  pains  to  find  out  whether 
trains  were  passing,"  that  "  I  have  got  down  when  I  was  passing 
alone  and  tied  my  horses,  and  went  and  looked;  and  at  other 
times,  if  any  one  was  with  me,  I  got  them  to  hold  the  team, 
and  went  and  looked,  or  got  them  to  go  and  look  for  me," 

and  that  she  "always  regarded  it  as  a  dangerous  place 

The  reason  I  did  not  get  down  and  examine  the  track  this 
time  as  I  had  done  before  was,  that  the  passenger  train  had 
gone  by,  and  I  was  not  expecting  any  train  from  Huntington, 
and  I  knew  it  was  not  time  for  the  helper  to  go  down  until 
the  passenger  train  had  got  to  Weatherby." 

It  is  clear  and  undisputed  that  neither  the  plaintiff  nor 
Mrs.  Huntington  listened,  on  approaching  the  crossing,  to  find 
out  whether  a  train  was  coming,  notwithstanding  they  knew 
the  view  of  the  track  was  obstructed,  and  that  the  crossing, 
by  reason  of  the  nature  of  the  cut,  and  the  location  of  the 
county  road  across  it,  was  more  than  ordinarily  dangerous, 
but  drove  directly  on  the  track  without  thinking  anything 
about  it,  or  observing  the  usual  precautions  required  for  safety, 
because  the  passenger  train  had  passed  them,  and  the  plaintiff 
did  not  think  any  other  train  was  coming.  There  is  no  doubt, 
if  she  had  listened,  she  could  have  heard  the  approach  of  the 
train,  and  avoided  the  accident.  But  it  is  sought  to  discrimi- 
nate this  case  from  the  general  rule  applied  to  travelers  in 
approaching  railroad  crossings,  and  to  excuse  the  failure  or  ne- 
glect of  the  plaintiff  to  listen,  on  the  ground  that  the  evidence 
showed  that  she  knew  the  time  of  the  running  of  the  trains, 
and  as  the  passenger  train  had  passed  them,  she  knew  no 
other  train  would  be  due  for  some  time,  and  consequently  the 
fact  whether  her  failure  to  listen  under  the  circumstances  was 
such  contributory  negligence  as  should  defeat  her  recovery 
was  for  the  jury  to  decide. 

The  law  assumes  that  there  is  danger  at  railroad  crossings, 
which,  to  avoid,  requires  the  exercise  of  care  and  prudence 
commensurate  with  the  nature  of  the  place  or  risk  involved. 
It  is  laid  down  by  the  courts  and  text-writers,  when  one  ap- 
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proaches  a  point  upon  the  highway  crossed  hy  a  railroad 
track  it  is  his  duty,  whether  on  foot  or  in  a  wagon,  to  exercise 
a  care  for  his  own  safety,  and  especially  to  look  and  listen  be- 
fore attempting  to  cross  it. 

"The  rule  is  well  established,"  said  Miller,  J.,  "that  it  is 
the  bounden  duty  of  a  traveler  approaching  a  railroad  cross- 
ing, before  he  passes  over  the  same,  to  exercise  a  proper  degree 
of  care  and  caution,  and  to  make  a  vigilant  use  of  his  eyes  and 
ears,  for  the  purpose  of  ascertaining  whether  a  train  is  ap- 
proaching; and  if  by  proper  use  of  his  faculties  he  could  have 
discovered  the  train  and  escaped  injury,  and  fails  to  do  so,  he 
is  chargeable  with  contributory  negligence,  and  no  recovery 
can  be  had  ":  Salter  v.  Railroad  Co.,  75  N.  Y.  273. 

"He  must  assume,"  says  Mr.  Beach,  "that  there  is  danger, 
and  act  with  ordinary  prudence  and  circumspection  upon  the 
assumption.  The  requirements  of  the  law,  moreover,  proceed 
beyond  the  featureless  generality  that  one  must  do  his  duty 
in  this  respect,  or  must  exercise  ordinary  care  under  the  cir- 
cumstances. The  law  defines  precisely  what  the  term  'ordi- 
nary care  under  the  circumstances  '  shall  mean  in  these  cases. 
In  the  progress  of  the  law  in  this  behalf,  the  question  of  care 
at  railway  crossings,  as  affecting  the  traveler,  is  no  longer  a 
question  for  the  jury.  The  quantum  of  care  is  exactly  pre- 
scribed as  matter  of  law.  In  attempting  to  cross,  the  traveler 
must  listen  for  signals,  notice  signs  put  up  as  warnings,  and 
look  attentively  up  and  down  the  track.  A  multitude  of  de- 
cisions of  all  courts  enforce  this  reasonable  rule":  Beach  on 
Contributory  Negligence,  sec.  63,  and  authorities  cited  in 
note,  and  also  sec.  9.  Nor  will  the  fact  that  a  train  is  behind 
time  relieve  the  traveler  of  the  duty  of  care  and  caution;  rail- 
road companies  have  the  right  to  run  trains  at  all  times,  and 
those  having  occasion  to  cross  their  tracks  are  entitled  to  no 
exemption  from  care  and  vigilance  because  trains  are  irregu- 
lar or  extra  trains  are  put  on. 

"Assume  in  this  case,"  said  Harris,  J.,  "that  it  was  negli- 
gence in  the  railroad  company  to  be  behind  time,  and  will 
this  in  law  excuse  the  defendant  from  observing  care  on  his 
part?  In  my  opinion  it  will  not.  Such  a  rule  would  be  ex- 
tremely dangerous,  and  there  would  be  much  difficulty  in  its 
application.  It  may  be  that  those  who  live  in  the  immediate 
vicinity  of  railroads,  and  who  frequently  cross  them,  may, 
when  they  suppose  a  train  has  just  passed,  be  less  careful. 
and  this   may  grow  into  a   habit,  or  they  may  consult  tinv  - 
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tables,  and  from  them  reason  that  there  can  be  no  locomotive 
near,  and  act  without  regard  to  care;  but  if  they  do  so,  in  my 
opinion  they  act  at  their  peril.  They  will  be  charged  with 
negligence  in  case  they  rush  on  the  track  without  looking  or 
trying  in  a  proper  way  to  ascertain  the  fact  whether  danger, 
is  near,  and  they  will  not  be  permitted  to  recover  damages 
for  any  injury  they  sustain":  Dascomb  v.  Railroad  Co.,  27 
Barb.  226. 

So  that  it  seems  that  though  a  person  or  traveler  may  know 
the  usual  time  of  the  running  of  different  trains,  from  the  fact 
that  they  may  know  that  a  train  has  passed,  and  that  another 
train  will  not  be  along  for  some  time  according  to  their  in- 
formation or  the  time-table,  it  does  not  relieve  him  of  the  duty 
of  observing  care  and  prudence,  or  of  using  his  faculties  when 
he  approaches  and  attempts  to  cross  a  railroad  track.  The 
law  requires  of  him  to  make  a  reasonable  use  of  his  senses, 
and  if  the  view  of  the  track  is  obstructed,  he  must  use  his 
sense  of  hearing,  and  if  he  neglects  to  do  so,  and  a  collision 
results,  he  suffers  by  consequence  of  his  own  negligent  act, 
and  is  not  entitled  to  recover.  He  who  fails  to  exercise  this 
precaution  when  there  are  no  circumstances  to  disturb  his 
judgment,  or  impede  his  action  at  the  time,  is  not  using  ordi- 
nary care. 

It  has  been  said:  "The  track  itself  is  a  warning  of  danger, 
and  I  think  it  must  be  laid  down  as  a  principle  of  law  that 
persons  about  to  cross  a  railroad  track  are  bound  to  recognize 
the  danger,  and  to  make  use  of  the  sense  of  hearing  as  well 
■as  of  sight,  and  if  either  cannot  be  rendered  available,  the  ob- 
ligation to  use  the  other  is  the  stronger  to  ascertain,  before 
attempting  to  cross  it,  whether  the  train  is  in  dangerous  prox- 
imity; and  if  they  neglect  to  do  this,  but  venture  blindly  upon 
the  track  without  any  effort  to  ascertain  whether  a  train  is 
approaching,  it  must  be  at  their  own  risk.  Such  conduct  is 
of  itself  negligence,  and  should  be  so  pronounced  by  the  courts 
as  matters  of  law  ":  Christian,  J.,  in  Railroad  Co.  v.  Miller,  25 
Mich.  290. 

"As  the  plaintiff  could  not  use  his  eyes  with  effect,"  said 
Crockett,  J.,  "it  was  incumbent  on  him,  as  a  person  of  ordi- 
nary prudence,  to  make  the  best  use  of  his  ears,  which  he 
■could  not  do  while  his  team  was  in  motion.  Upon  the  plain- 
tiff's statement  of  the  facts,  we  hold  that  he  was  guilty  of  con- 
tributory negligence  in  failing  to  stop  his  team  to  listen  for  an 
approaching  train":  Flemming  v.  Railroad  Co.,  47  Cal.  256. 
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"But  aside  from  this  fact,"  said  Field,  J.,  "the  failure  of 
the  engineer  to  sound  the  whistle  or  ring  the  bell,  if  such  were 
the  fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.  Negligence  of  the 
company  in  these  particulars  was  no  excuse  for  negligence  on 
her  part.  She  was  bound  to  listen  and  to  look  before  attempting 
to  cross  the  railroad  track,  in  order  to  avoid  an  approaching 
train,  and  not  to  walk  carelessly  into  the  place  of  possible 
danger.  Had  she  used  her  senses,  she  could  not  have  failed 
both  to  hear  and  see  the  train  which  was  coming.  If  she 
omitted  to  use  them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  of  culpable  negligence,  and  so  far  con- 
tributed to  her  injuries  as  to  deprive  her  of  any  right  to  com- 
plain of  others":  Railroad  Co.  v.  Houston,  95  U.  S.  697. 

"A  railroad  crossing  is  a  place  of  danger,  and  common  pru- 
dence requires  that  a  traveler  on  the  highway  as  he  approaches 
one  should  use  the  precaution  of  looking  to  see  if  a  train  is 
approaching.  If  he  fails  to  do  so,  the  general  knowledge  and 
experience  of  men  at  once  condemn  his  conduct  as  careless": 
Allyn  v.  Railroad  Co.,  105  Mass.  79. 

Again,  it  is  said  that  a  traveler  should  always  approach  a 
railway  crossing  under  the  apprehension  that  a  train  is  liable 
to  come  at  any  moment;  and  while  he  may  presume  that  those 
in  charge  of  it  will  obey  the  law  by  giving  the  signals,  the  law 
will  nevertheless  require  that  he  obey  the  instincts  of  his  self- 
preservation,  and  not  thrust  himself  into  a  situation  which, 
notwithstanding  the  failure  of  the  railroad,  he  might  have 
avoided  by  the  careful  use  of  his  senses":  Railroad  Co.  v. 
Bxitler,  2  N.  E.  Rep.  138;  see  also  Railroad  Co.  v.  Richter,  34 
N.  J.  L.  180;  note  and  case  cited  on  page  226,  2  Am.  &  Eng.  R. 
R.  Cas.;  Payne  v.  Railway  Co.,  13  Lea,  522;  49  Am.  Rep.  666; 
Scharfuth  v.  Railway  Co.,  62  Iowa,  624;  Heme  v.  Railway  Co., 
71  Mo.  636;  Railroad  Co.  v.  Beale,  73  Pa.  St.  504;  Railroad 
Co.  v.  Clarke  Com.,  73  Me.  168;  Haas  v.  Grand  R.  R.  Co.,  47 
Mich.  401;  Tucker  v.  Duncan,  9  Fed.  Rep.  867;  Railroad  Co. 
v.  Adams,  33  Kan.  427;  Railroad  Co.  v.  Ritchie,  102  Pa.  St. 
425;  9  Am.  &  Eng.  R.  R.  Cas.  261;  1  Thompson  on  Negli- 
gence, 424,  426,  and  cases  cited. 

It  thus  appears  to  be  a  duty  imposed  by  the  law  upon  a 
person  about  to  cross  a  railroad  to  use  his  eyes  and  ears,  —  to 
look  out  for  sign-boards  and  signals,  and  to  listen  for  bell  and 
whistle, —  and  if  the  view  of  the  road  is  obstructed,  it  does  not 
relieve  him  of  the  obligation  to  listen  and  ascertain,  if  he  can, 
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whether  there  is  an  approaching  train.  Nor  will  the  fact  that 
the  train  is  behind  time  (Salter  v.  Railroad  Co.,  75  N.  Y.  273; 
State  v.  Railroad  Co.,  47  Md.  76),  or  that  it  was  a  special  train 
(Schofield  v.  Railroad  Co.,  114  U.  S.  615).  or  the  failure  of  the 
railroad  to  give  the  signal  of  its  approach  at  the  crossing  (see 
case  supra),  excuse  the  non-performance  of  this  duty. 

In  many  of  the  cases,  the  measure  of  duty  goes  to  the  ex- 
tent of  requiring  the  traveler  to  stop,  in  order  to  look  or  listen, 
but  he  is  not  required  to  get  out  of  his  wagon,  and  go  forward 
on  foot,  for  the  purpose  of  looking  (Stakus  v.  Railroad  Co.,  79 
N.  Y.  467;  Davis  v.  Railroad  Co.,  47  Id.  400;  Railroad  Co. 
v.  Wright,  80  Md.  182),  unless  there  are  some  particular  cir- 
cumstances requiring  it:  Railroad  Co.  v.  Beale,  73  Pa.  St.  509. 

Now,  the  plaintiff  was  a  competent  person  to  take  care  of 
herself,  was  familiar  with  the  road  and  its  intersections  with 
the  railroad,  and  fully  understood,  from  the  obstructed  view, 
the  danger  and  risk  incurred  in  attempting  to  cross  it  without 
listening.  There  is  no  pretense  that  her  team  was  or  became 
unmanageable  or  unduly  excited,  or  that  there  were  any  cir- 
cumstances embarrassing  or  perturbing  her  judgment,  or  that 
she  was  in  the  presence  of  any  entangling  influences  or  condi- 
tions to  perplex  or  confuse  her  mind.  She  was  in  the  full  pos- 
session of  all  her  faculties,  and  if  she  had  listened,  could  have 
heard  the  train,  yet,  relying  on  the  fact  that  the  passenger 
train  had  passed,  and  that  no  other  train  was  due  for  some 
time,  she  relaxed  her  vigilance,  and  drove  on  the  track,  and 
in  collision  with  the  train.  "  If  the  obstruction  had  been 
such,"  said  Johnson,  J.,  "  as  to  prevent  her  from  seeing  the 
track  or  train,  then,  in  the  exercise  of  ordinary  care,  she 
should  have  listened  for  the  train":  Railroad  Co.  v.  Adavi?, 
33  Kan.  431.  Upon  this  state  of  facts,  what  doubtful  or  qual- 
ifying circumstances  does  the  conduct  of  the  plaintiff  present 
which  excuses  her  from  the  plain  consequences  of  her  negli- 
gent acts?  The  only  duty  which  the  law  imposed  for  her 
own  safety,  as  well  as  the  lives  of  passengers  on  trains,  she 
neglected  and  disregarded  under  circumstances  which  de- 
manded the  exercise  of  prudence  and  caution. 

It  is  true  that  negligence  is  ordinarily  a  question  of  fact  for 
the  jury  to  determine,  from  all  the  circumstances  of  the  case, 
and  that  the  cases  where  a  nonsuit  is  allowed  are  exceptional, 
and  confined  to  those,  as  here,  where  the  uncontradicted  facts 
show  the  omission  of  acts  which  the  law  adjudges  negligent. 

In  such  cases,  when  the  measure  of  duty  is  defined  by  law. 
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then,  says  Mr.  Beach,  "a  failure  to  attain  the  standard  is  neg- 
ligence in  law,  and  a  matter  with  which  a  jury  can  properly 
have  nothing  to  do.  This  is  the  principle  upon  which  Cogs- 
well v.  0.  &  C.  R  R.  Co.,  6  Or.  417,  was  decided  by  Boise,  J.": 
Beach  on  Contributory  Negligence,  sec.  163. 

We  think,  upon  the  undisputed  facts  of  this  case  as  made 
by  the  plaintiff,  her  own  negligent  act  contributed  to  produce 
the  injury  which  she  sustained  by  the  collision,  and  that  the 
motion  for  nonsuit  ought  to  have  been  allowed.  It  follows 
that  the  judgment  must  be  reversed,  with  directions  that  a 
judgment  for  nonsuit  be  entered. 


Railways  —  Negligence. — When  negligence  is  a  qnestion  of  fact  for 
the  jury,  and  when  a  question  of  law  for  the  court:  Connolly  v.  Knickerbocker 
Ice  Co.,  114  N.  Y.  104;  ante,  p.  617,  and  note;  Chicago  etc.  R'y  Co.  v.  Robin- 
ton,  127  111.  9;  ante,  p.  87,  and  note;  Village  of  J.  v.  Chapman,  127  111.  438; 
ante,  p.  136,  and  note;  Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind.  439; 
10  Am.  St.  Rep.  67,  and  note;  East  Lint  etc.  R'y  Co.  v.  Scott,  71  Tex.  703;  10 
Am.  St.  Rep.  804,  and  note;  Baltimore  etc.  R.  R.  Co.  v.  Kane,  69  Md.  11;  9 
Am.  St.  Rep.  387,  and  note;  City  R'y  Co.  v.  Lee,  50  N.  J.  L.  435;  7  Am.  St. 
Rep.  798,  and  note  801,  802;  Kelly  v.  Inhabitants  of Blackstone,  147  Mass.  448; 
9  Am.  St.  Rep.  730;  Houston  etc.  R'y  Co.  v.  Boozer,  70  Tex.  530;  8  Am.  St. 
Rep.  615;  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804, 
and  note;  Rolseth  v.  Smith,  38  Minn.  14;  8  Am.  St.  Rep.  637,  and  note; 
Delaware  etc.  R.  R.  Co.  v.  Cadow,  120  Pa.  St.  559;  6  Am.  St.  Rep.  730,  and 
note;  Nugent  v.  Boston  etc.  R.  R.,  80  Me.  62;  6  Am.  St.  Rep.  151,  and  note; 
Alabama  etc.  R.  R.  Co.  v.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  354;  Selinas 
v.  Vermont  etc.  Soc,  60  Vt.  249;  6  Am.  St.  Rep.  114,  and  note;  Indianapolit 
etc.  R'y  Co.  v.  Watson,  114  Ind.  20;  5  Am.  St.  Rep.  578;  See/eld  v.  Chicago 
etc.  R.  R.  Co.,  70  Wis.  216;  5  Am.  St.  Rep.  168,  and  note;  Reagan  v.  St. 
Louis  etc.  R'y  Co.,  93  Mo.  348;  3  Am.  St.  Rep.  542;  West  Mahoney  Twp.  v_ 
Wats  m,  116  Pa.  St.  344;  2  Am.  St.  Rep.  604;  South  Side  etc.  R'y  Co.  v. 
Trirh,  117  Pa.  St.  390;  2  Am.  St.  Rep.  672,  and  note;  Bliss  v.  Inhabitants 
of  South  Hadley,  145  Mass.  91;  1  Am.  St.  Rep.  441;  Klanowski  v.  Crand 
Trunk  R'y  Co.,  64  Mich.  279;  Guggenheim  v.  Lake  Shore  etc.  R'y  Co.,  66  Id. 
151;  JUichols  v.  Chicago  etc.  R'y  Co.,  36  Minn.  452;  Philadelphia  etc.  R.  R.  Co. 
v.  Fronk,  67  Md.  339;  Timins  v.  Chicago  etc.  R'y  Co.,  72  Iowa,  94;  Winstanley 
v.  Chicago  etc.  R'y  Co.,  72  Wis.  375;  International  etc.  R.  R.  Co.  v.  Kuehn,  70 
Tex.  582;  McDonough  v.  Milwaukee  etc.  R.  R.  Co.,  73  Wis.  223;  Rhines  v. 
Chicago  etc.  R'y  Co.,  lb  Iowa,  597;  Peterson  v.  Chicago  etc.  R'y  Co.,  64  Mich. 
62;  Budtanan  v.  Chicago  etc.  R'y  Co.,  75  Iowa,  393;  Dennis  v.  Louisville  etc. 
R'y  Co.,  116  Ind.  4'J;  Hattishill  v.  Humphrey*,  64  Mich.  514.  In  an  action 
by  a  car-coupler  against  the  railway  company,  there  being  some  evidence 
tending  to  establish  negligence  as  charged  in  the  complaint,  a  nonsuit  was 
properly  refused:  Hornsby  v.  South  Carolina  R'y  Co.,  26  S.  C.  187.  In  an 
action  for  killing  an  ox  on  a  railroad,  the  evidence  being  conflicti:^.  and 
there  being  no  evidence  that  plaintiff  was  himself  negligent,  a  nonsuit  was 
properly  refused:  Welch  v.  Abbot,  72  Wis.  512;  compare  Wallingrod  v.  Colum- 
bia etc.  R.  R.  Co.,  26  S.  C.  25S. 
Am.  St.  Hup.,  Vol.  XI. —  50 
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Railways  —  Crossings.  — Persons  walking  upon  or  about  to  cross  a  rail- 
way track  must  look  and  listen  for  approaching  trains,  and  failing  in  this, 
they  are  guilty  of  such  negligence  as  will  ordinarily  defeat  an  action  for  in- 
juries sustained:  Stale  v.  Baltimore  etc.  R.  R.  Co.,  69  Md.  494;  9  Am.  St.  Rep. 
43G,  and  note  439-442;  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am. 
St.  Rep.  804,  and  note  813,  814;  Weeks  v.  New  Orleans  etc.  R.  R.  Co.,  40  La. 
Ann.  800;  8  Am.  St.  Rep.  561;  See/eld  v.  Chicago  etc.  R.  R.  Co.,  70  Wis.  216; 
5  Am.  St.  Rep.  168,  and  note  174;  O'Connor  v.  Missouri  P.  R'y  Co.,  94  Mo. 
150;  4  Am.  St.  Rep.  364,  and  cases  collected  in  note  368;  Moebus  v.  Herr- 
mann, 108  N.  Y.  349;  2  Am.  St.  Rep.  440,  and  note  443;  Louisville  etc.  R'y 
Co.  v.  Phillips,  112  Ind.  59;  2  Am.  St.  Rep.  155;  Pennsylvania  R'y  Co.  v. 
Bell,  122  Pa.  St.  58;  Guggenheim  v.  L.  S.  etc.  R'y  Co.,  66  Mich.  151;  Norfolk 
etc.  R.  R.  Co.  v.  Burge,  84  Va.  63;  Chicago  etc.  R'y  Co.  v.  Hedges,  118  Ind.  5. 

Railway  Crossings  —  Duty  Required  of  the  Railway  Company.  — 
A  railway  company  is  required  to  ring  the  bell  or  sound  the  whistle  only 
when  approaching  a  crossing:  DahUtrom  v.  St.  Louis  etc.  R'y  Co.,  9G  Mo.  99. 
Except  at  crossings,  and  within  the  limits  of  cities,  towns,  and  villages,  a 
railway  company  is  under  no  obligation  to  maintain  a  special  lookout  for 
trespassers  upon  its  track,  but  is  bound  to  use  reasonable  diligence  and  care 
for  their  safety  after  they  are  discovered  upon  the  track:  Bentley  v.  Georgia 
P.  R'y  Co.,  86  Ala.  4S4.  Where  an  accident  happens  to  a  traveler  at  a  rail- 
road crossing  by  reason  of  a  collision  with  a  train,  the  traveler  is  presump- 
tively guilty  of  negligence,  but  such  presumption  can  be  rebutted  or  repelled 
by  evidence  to  the  contrary:  Hooper  v.  Boston  etc.  Railroad,  81  Me.  260.  An 
engineer  is  not  ordinarily  bound  to  foresee  the  wrongful  presence  of  persons 
apon  a  railroad  track,  but  there  may  arise  cases  in  which  he  must  be  on  the 
lookout  for  persons  on  the  track,  and  in  such  cases  the  railway  company's 
liability  is  not  limited  to  a  want  of  care  after  discovering  the  danger  of  the 
person  injured:  Williams  v.  Kansas  City  etc.  R.  R.  Co.,  96  Mo.  275.  Compare 
GuggenJieim  v.  L.  S.  etc.  R'y  Co.,  66  Mich.  151. 

Contributory  Negligence.  — For  instances  of  what  has  been  held  to  be 
contributory  negligence,  see  Virginia  etc.  R.  R.  Co.  v.  White,  84  Va.  498; 
10  Am.  St.  Rep.  874,  and  note;  Columbus  etc.  R'y  Co.  v.  Bridges,  86 
Ala.  448;  ante,  p.  58,  ami  note.  A  person  who  undertakes  to  walk  across  a 
railroad  trestle  seventy  feet  long  and  twenty-five  feet  high,  knowing  that 
a  train  is  due  and  momentarily  expected,  and  who  is  injured  by  the  train 
approaching  from  the  rear,  not  being  seen  by  the  conductor  or  engineer  in 
time  to  stop  the  train,  is  guilty  of  proximate  contributory  negligence,  which 
bars  a  recovery,  in  absence  of  wanton,  reckless,  or  intentional  negligence  on 
the  part  of  the  railway  company:  Bentley  v.  Georgia  P.  R'y  Co.,  SO  Ala.  4S4. 
Compare  the  recent  cases,  Dahlstrom  v.  St.  Louis  etc.  R'y  Co.,  96  Mo.  99; 
Martin  v.  Stewart,  73  Wis.  553;  Ecliffv.  Wabash  etc.  R'y  Co.,  64  Mich.  196; 
Dougherty  v.  Missouri  P.  R'y  Co.,  97  Mo.  647;  Schmidt  v.  Burlington  etc.  R'y 
Co.,  75  Iowa,  606;  Baltimore  etc.  R.  R.  Co.  v.  State,  69  Md.  551;  Baltimore 
tic  R.  R.  Co.  v.  Colrin,  118  Pa.  St.  230;  AtcJuson  etc.  R.  R.  Co.  v.  Walt,  40 
Kan.  433. 
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[17  Oregon.  150.] 

Elections.  — In  Determining  Contested  Election,  Evidence  ot  Ballots 
Actually  Cast  will  Control  that  furnished  by  the  official  canvass, 
provided  the  ballots  have  been  duly  preserved,  and  protected  from  the 
reach  of  any  unauthorized  intermeddling  or  tampering.  It  is  a  primary 
rule  of  elections  that  the  ballots  constitute  the  best  evidence  of  the  in- 
tention and  choice  of  the  voters. 

Elections.  —  Official  Return  or  Canvass,  when  Duly  Certified,  is 
0  Prima  Facie  Evidence  that  the  result  is  as  declared,  but  is  never  con- 
clusive, unless  made  so  by  statute;  and  as  between  ballots  shown  or  ad- 
mitted to  be  the  identical  ballots  cast  by  the  voters  and  such  official 
count,  the  ballots  are  the  better  evidence. 

Elections. — In  Action  to  Contest  Right  to  Office,  Burden  of  Proof 
Rests  upon  Plaintiff.  He  must  establish  to  the  satisfaction  of  the 
jury  or  trial  court,  as  the  case  may  be,  that  the  ballots  are  the  genuine 
ballots  cast  at  the  election;  otherwise  they  will  receive  no  credence.  Un- 
less it  is  proved  that  the  ballots  are  genuine,  that  is,  the  identical  ballots 
cast,  they  should  be  rejected,  and  not  be  permitted  to  overturn  the  re- 
sult as  declared  by  the  official  count. 

Elections.  —  Statutory  Provisions  for  Safe-keeping  of  Ballots  ark 
Directory  merely,  and  if  the  ballots  have  been  safely  kept,  and  pro- 
tected from  any  tampering,  the  chief  object  of  the  law  is  subserved,  and 
the  ballots  are  admissible  in  evidence,  although  there  may  have  been 
some  omission  to  comply  strictly  with  the  statutory  directions. 

Elections  —  Ballots  as  Best  Evidence.  — Where  the  court  finds  that  the 
ballots  were  securely  and  safely  kept  and  preserved,  that  no  one  had 
tampered  with  them,  and  that,  notwithstanding  the  box  had  been  opened 
in  the  manner  and  for  the  purpose  stated,  the  ballots  therein  were  the 
genuine  and  identical  ballots  cast  by  the  voters  of  South  Pendleton  pre- 
cinct, the  legal  conclusion  reached  by  the  trial  court  upon  this  state  of 
facts,  viz.,  that  such  ballots  "are  the  best  evidence,  and  entitled  to  be 
recounted,"  is  in  conformity  with  such  as  the  law  declares. 

D.  W.  Bailey  and  W.  M.  Ramsey,  for  the  respondent. 

Richard  Williams,  J.  C.  Leisure,  and  Fred  Page  Tustin,  for 
the  appellants. 

Lord,  J.  This  was  a  proceeding  under  the  provisions  of 
title  4,  chapter  14,  sections  2544-2">48.  Oregon  Code,  to  contest 
the  right  of  the  defendant  to  the  office  of  county  clerk  of  Uma- 
tilla County,  to  which  he  was  declared  elected  by  the  board  of 
canvassers  of  said  county. 

In  substance,  the  facts  alleged  impeach  the  correctness  of 
the  returns  as  certified,  in  the  wrongful  and  erroneous  count- 
ing of  the  votes  of  South  Pendleton  precinct,  etc.,  whereby  the 
defendant  was  declared  duly  elected,  etc. 

The  answer,  after  making  the  usual  denials,  alleged  affirm- 
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atively  and  separately  that  the  poll-book  of  said  precinct, 
signed  and  attested  as  required  by  law,  was  certified  and  re- 
turned to  the  plaintiff,  then  county  clerk  of  said  county,  show- 
ing that  an  election  had  been  held  in  that  precinct  at  the  date 
therein  stated,  giving  the  number  of  votes,  and  that  the  de- 
fendant had  received  the  majority,  etc.;  that  the  same  was 
duly  canvassed  by  the  board,  etc.,  and  that  the  defendant  was 
duly  elected  county  clerk  of  said  county;  that  the  ballots 
polled  at  said  election  in  said  precinct  were  duly  enveloped 
and  sealed  as  required  by  law,  and  returned  to  said  county 
clerk,  etc.,  and  that  he,  being  then  and  there  a  candidate  for 
the  office  of  county  clerk,  etc.,  after  he  had  received  the 
said  ballots,  enveloped  and  sealed  as  aforesaid,  did  unlaw- 
fully break  the  seal,  and  remove  therefrom  the  said  ballots, 
etc.,  and  ever  since  the  same  have  been  in  the  hands  of  said 
plaintiff  in  a  loose  and  unprotected  condition,  affording  an 
opportunity  for  changes  and  alterations  of  said  ballots,  and  on 
account  of  such  circumstances  the  said  ballots  ought  not  to 
be  recounted,  etc. 

The  reply  put  in  issue  the  affirmative  matter  set  up,  and 
the  trial  proceeded  to  judgment  in  favor  of  the  plaintiff. 

It  thus  appears  upon  the  issue  made  by  the  pleadings  that 
the  subject-matter  upon  which  the  contest  is  based  is  the 
recount  of  the  vote  of  South  Pendleton  precinct,  and  which, 
according  to  the  judgment,  if  allowable,  is  conclusive  of  the 
right  of  the  parties. 

For  the  determination  of  the  question  presented  by  the 
record,  it  perhaps  would  have  been  more  satisfactory  to  the 
court  if  counsel  for  the  defendant  had  requested  the  court 
below  to  make  its  findings  fuller  in  respect  to  the  particular 
facts  upon  which  such  question  is  raised. 

The  difficulty,  however,  seems  to  have  been  that  he  acted 
upon  the  hypothesis  that  the  evidence  as  to  the  preservation 
of  the  ballots  of  South  Pendleton  precinct  failed  or  was  in- 
competent to  establish  their  identity  as  a  matter  of  law,  and 
therefore  inadmissible,  when  the  only  way,  it  would  seem,  the 
question  which  he  seeks  to  have  litigated  and  determined  can 
be  raised  on  this  record  is,  Is  the  judgment  and  legal  conclu- 
sion which  the  trial  court  draws  from  the  facts  found  such  as 
the  law  pronounces? 

It  will  therefore  be  necessary  to  state  the  substance  of  some 
of  the  evidence  to  show  hereafter  that  it  was  competent  and 
admissible,  and  also  to  show  there  was  evidence  tending  to 
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support  the  findings  of  the  trial  court  in  the  particular  ques- 
tioned by  this  record. 

The  evidence  certified  to  us  in  the  record  discloses  that  the 
poll-book,  the  ballot-box  and  the  ballots  therein,  of  South  Pen- 
dleton precinct,  were  duly  delivered  to  the  clerk  after  the  elec- 
tion, and  the  ballot-box,  according  to  the  testimony  of  Mr. 
Watron,  one  of  the  judges  of  the  election,  "was  sealed  over  the 
slit  on  the  top  with  my  name  on  it,  and  had  two  strips  of 

paper  around  it,  both  sealed The  box  could  not  be 

opened  without  tearing  the  papers  off";  that  the  contestant, 
who  is  county  clerk,  received  the  poll-book  and  ballot-box  of 
said  precinct,  and  the  key  to  the  box,  on  the  fifth  day  of  June, 
and  kept  the  box  in  the  vault  in  the  condition  as  delivered 
until  the  twelfth  day  of  that  month,  when  he  took  it  from  the 
vault  and  carried  it  into  the  main  office,  where  the  vote  was 
being  canvassed,  and  in  the  presence  of  the  other  two  mem- 
bers of  the  board,  and  several  other  persons  who  were  present 
and  overlooking  the  canvass,  and  opened  it  for  the  purpose  of 
finding  the  poll-book,  on  the  assumption  that  it  was  locked  up 
in  the  box,  as  was  the  case  in  some  of  the  other  precincts;  that 
he  only  raised  up  the  ballots,  and  seeing  that  the  poll-book 
was  not  there,  immediately  returned  them  into  the  ballot-box 
and  relocked  it,  and  that  soon  after  he  found  the  poll-book  in 
the  vault  where  he  had  deposited  it  when  handed  to  him  by 
Mr.  Watron;  that  the  ballot-box  and  its  contents  so  locked, 
but  not  resealed,  were  returned  to  the  vault,  which  was  made 
of  brick,  with  iron  doors,  and  which  stood  open  during  the 
day,  and  that  no  one  had  a  key  to  the  ballot-box  but  himself, 
and  that  he  and  his  deputy  had  a  key  to  the  vault;  that  vari- 
ous persons  were  permitted  to  go  into  the  vault,  such  as  he 
knew,  and  remain  one  and  two  hours;  that  the  box  remained 
on  the  shelf  in  the  vault  until  called  for  by  this  proceeding, 
undisturbed,  and  that  it  had  been  kept  by  him  safely,  and  had 
not  been  exposed  to  the  public,  or  been  tampered  with,  and 
that  the  box  had  never  been  opened,  except  as  stated,  or  in 
the  possession  of  any  one  except  himself,  and  that  the  con- 
tents of  the  box  were  the  same  as  when  he  received  it. 

Substantially,  upon  this  evidence,  the  trial  court  found 
"that  it  appeared  to  the  satisfaction  of  the  court,  and  that 
affirmatively,  on  part  of  the  contestant,  George  A.  Hartman, 
that  the  said  ballots  of  South  Pendleton  precinct  for  Umatilla 
County  have  been  kept  safely  by  himself,  the  custodian  of  the 
same,  as  by  law  provided;  that  said  ballots  have  not  been  ex- 
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posed  to  the  public,  or  handled  by  unauthorized  persons,  and 
have  been  identified  as  the  ballots  cast  by  the  voters  of  said 
South  Pendleton  precinct  on  June  5,  1888,  and  have  been  pre- 
served intact;  that  they  are  genuine,  and  have  not  been  tam- 
pered with;  that  they  have  been  kept  in  the  vault  of  the 
clerk's  office  of  said  county  and  state,  locked  in  the  ballot- 
box  of  said  precinct,  since  their  delivery  into  the  custody  of 
said  Hartman,  county  clerk  of  said  county  and  state,  on  June 
5,  1888,  continuously,  until  the  canvass  of  the  votes  on  June 
12,  1888,  when  said  box  was  removed  into  the  clerk'3  office  of 
said  county,  and  for  the  purpose  of  finding  the  poll-book  of 
said  precinct,  and  then  and  there  unlocked  in  the  presence 
of  the  board  of  canvassers,  and  the  ballots  therein  tied  to- 
gether in  one  package,  as  such  said  package  was  lifted  up  and 
out  of  said  box  by  said  Hartman,  and  by  him  at  once  returned 
into  said  box,  and  the  said  box  was  relocked  in  the  presence 
of  said  board,  and  upon  the  conclusion  of  said  canvass  the 
said  box  and  ballots  so  locked  therein  were  returned  to  the 
said  vault  by  said  Hartman,  where  it  and  said  ballots  have 
remained  continuously  since  said  date  until  removed  there- 
from on  the  trial  of  this  action,  on  July  16,  1888."  And  as  a 
conclusion  from  such  facts  finds  "that,  as  such  ballots  of  said 
precinct,  they  are  entitled  to  be  admitted  as  the  best  evidence 
and  recounted,"  etc. 

From  this  statement,  it  becomes  apparent  why  counsel  for 
defendant  is  anxious  to  reach  the  evidence  by  his  exception, 
and  have  the  court  pass  on  its  admissibility  as  a  matter  of 
law,  or  failing  in  that,  that  the  court  shall  regard  and  treat 
the  proceeding  under  the  statute  to  contest  the  election  in  the 
nature  of  a  suit  in  equity  so  that  the  court  may  examine  the 
evidence  and  try  the  case  de  novo. 

Upon  this  last  proposition,  it  is  sufficient  to  say  that  the 
proceeding  under  the  statute  is  to  be  tried  as  an  action  at  law 
without  the  intervention  of  a  jury,  and  it  may  be  said  that  in 
all  cases  where  the  object  of  the  action  is  to  determine  the 
right  to  an  elective  office,  whether  under  the  statute  or  by  an 
action  in  the  nature  of  quo  warranto,  the  ballots  actually  cast 
by  the  voters  are  the  original  evidence  of  the  result  of  the 
election. 

The  remaining  question  suggested  is,  that  the  ballot-box 
and  its  contents  were  not  admissible  in  evidence,  for  the  rea- 
son that  they  have  not  been  properly  kept,  or  so  kept  as  to 
preclude  opportunity  for  tampering  with  the  ballots. 
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The  contention  is,  that  the  facts  in  evidence  so  impeach  and 
discredit  the  genuineness  of  the  ballots  admitted  by  the  court 
and  recounted  as  to  destroy  their  character  as  the  best  evi- 
dence, and  therefore  it  was  admissible  to  recount  them,  because 
the  official  count  as  declared,  under  the  circumstances,  was 
the  better  evidence,  and  should  control  in  determining  the  re- 
sult. It  is  admitted  that  in  determining  a  contested  election 
the  evidence  of  the  ballots  actually  cast  will  control  that  fur- 
nished by  the  official  canvass,  provided  the  ballots  have  been 
duly  preserved  and  protected  from  the  reach  of  any  unauthor- 
^;ed  intermeddling  or  tampering. 

But  it  is  insisted,  unless  it  is  made  to  affirmatively  appear 
that  the  ballots  have  been  so  carefully  kept  and  protected  as 
to  place  their  identity  beyond  all  reasonable  doubt,  they  ought 
not  to  be  allowed  to  overturn  the  official  count.  Hence  it  is 
earnestly  urged  that  where  the  evidence  in  the  record  discloses 
that  the  ballots  have  not  been  kept  and  protected  with  that 
vigilant  care  which  the  law  contemplates,  or  where  they  have 
been  so  exposed  as  to  afford  such  opportunity  for  handling  or 
tampering  with  them  as  to  cast  suspicion  on  their  purity,  they 
lose  their  character  as  the  best  evidence,  and  are  not  to  be 
relied  on  in  determining  the  result  of  an  election,  and  there- 
fore ought  not  to  be  admitted  to  overturn  the  official  count. 

At  the  outset,  it  may  be  said  that  the  official  returns  or 
canvass,  when  duly  certified,  is  prima  facie  evidence  that  the 
result  is  as  declared.  As  against  ballots  not  properly  kept, 
and  the  identity  of  which  is  not  shown,  such  official  canvass, 
although  secondary,  is  the  better  evidence.  But  the  official 
canvass,  unless  made  so  by  statute,  is  never  conclusive.  As  a 
quasi  record,  it  is  entitled  to  the  presumption  of  regularity  and 
prima  facie  evidence  of  the  integrity  of  the  result  of  election 
as  declared.  But  as  between  ballots  shown  or  admitted  to  be 
the  identical  ballots  cast  by  the  voters  and  such  official  count, 
the  ballots  are  the  best  evidence. 

"  It  is  a  primary  rule  of  elections  that  the  ballots  constitute 
the  best,  the  primary  evidence  of  the  intention  and  choice  of 
the  voters":  Hudson  v.  Solomon,  19  Kan.  177;  Reynolds  v. 
State,  61  Ind.  423;  McCrary  on  Elections,  291,439;  Cooley  on 
Constitutional  Limitations,  625. 

When,  therefore,  it  is  shown  to  the  satisfaction  of  the  court 
that  it  has  before  it  the  identical  ballots  cast  by  the  voters,  as 
between  the  ballots  themselves  and  canvass  of  ballots  by  the 
election  officers,  the  ballots   are   controlling.     To  show   that 
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they  are  the  genuine  ballots  cast  by  the  voters,  any  evidence 
tending  to  show  that  they  have  been  so  kept  and  protected 
from  tampering  as  to  place  their  identity  beyond  reasonable 
doubt  is  admissible.  The  burden  rests  on  the  plaintiff;  he 
must  establish  to  the  satisfaction  of  the  court  or  jury,  as  the 
case  may  be,  that  the  ballots  are  the  genuine  ballots  cast  at 
the  election;  otherwise  they  will  receive  no  credence.  When 
the  ballot-box  and  the  ballots  therein  of  South  Pendleton  pre- 
cinct were  produced  and  offered  in  evidence,  if  it  was  shown 
that  they  had  been  properly  kept  and  protected  as  the  law  re- 
quired, they  were  the  best  evidence. 

On  the  other  hand,  if  it  was  shown  that  they  had  not  been 
kept  or  protected  with  that  zealous  care  which  the  statute  con- 
templates, or  so  as  to  preclude  opportunity  from  intermeddling 
with  them,  they  are  the  weakest  and  most  unreliable  evidence. 
But  this  only  goes  to  the  credibility  of  such  evidence,  and  not 
to  its  competency. 

Evidence  may  be  extremely  weak,  and  in  fact,  as  against 
other  evidence,  entitled  to  no  credit,  yet  that  does  not  affect  its 
admissibility.  The  weight  to  be  given  to  the  evidence  and  its 
admissibility  are  diverse  matters. 

In  People  v.  Livingston,  79  N.  Y.  288,  Church,  C.  J.,  said: 
"  Although  it  must  be  conceded  that  the  security  of  the  boxes 
were  not  made  so  perfect  as  to  preclude  the  possibility  and 
even  some  probability  that  access  might  have  been  had  to 
them  for  improper  purposes,  yet  I  do  not  think  the  judge 
would  have  been  justified  in  deciding  as  a  matter  of  law  that 
they  had  not  been  preserved  inviolate,  and  in  withdrawing  the 
question  from  the  jury." 

And  again:  "The  statute  requires  the  ballot-boxes  to  be 
preserved  undisturbed  and  inviolate,  and  it  is  incumbent  on 
the  party  offering  the  evidence  to  show  that  they  had  been 
so  kept,  not  beyond  a  mere  possibility  of  interference,  but  that 
they  were  intact  to  the  satisfaction  of  the  jury.  The  burden 
was  on  the  relator  to  satisfy  the  jury  that  the  boxes  had  re- 
mained inviolate.  The  returns  are  the  primary  evidence  of 
the  result  of  an  election.  They  are  made  immediately  upon 
canvassing  the  votes,  and  the  votes  are  canvassed  at  the  close 
of  the  polls  in  public,  and  presumably  in  the  presence  of  the 

friends  of  both  parties After  the  election,  it  is  known 

just  how  many  votes  are  required  to  change  the  result.  The 
ballots  themselves  cannot  be  identified;  they  have  no  ear- 
marks.   Everything  depends  upon  keeping  the  ballot-boxes  se- 
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cure,  and  the  difficulty  of  doing  this  for  several  months,  in  the 
face  of  temptation  and  opportunity,  requires  that  the  utmost 
scrutiny  and  care  should  be  observed  in  receiving  the  evidence, 
etc.  Every  consideration  of  public  policy,  as  well  as  the  ordi- 
nary rules  of  evidence,  require  that  the  party  offering  this  evi- 
dence should  establish  the  fact  that  the  ballots  are  genuine. 
It  is  not  sufficient  that  a  mere  probability  of  security  is 
proved,  but  the  fact  must  be  shown  with  a  reasonable  degree 
of  certainty.  If  the  boxes  have  been  vigilantly  preserved,  the 
ballots  are  the  best  and  highest  evidence;  but  if  not,  they  are 
not  only  the  weakest  but  most  dangerous  evidence.  The  jury 
might  not  be  satisfied  with  the  proof  of  identity,  and  yet  be 
unable  to  find  from  the  evidence  that  actual  tampering  or 
fraud  has  been  committed." 

In  the  same  case,  in  13  Hun,  the  court  say:  "  If  the  ballots 
voted  at  any  election  are  produced  on  the  trial  of  a  cause  like 
this,  they  are  the  very  best  evidence  of  the  result  of  the  elec- 
tion. Of  course,  the  jury  must  be  satisfied  of  their  inviolate 
preservation;  otherwise  they  will  receive  no  credence;  but  this 
does  not  affect  their  competency." 

Judge  Cooley  says:  "If,  however,  the  ballots  have  not  been 
kept  as  required  by  law,  and  surrounded  by  such  securities  as 
the  law  has  prescribed  with  a  view  to  their  safe  preservation 
as  the  best  evidence  of  the  election,  it  would  seem  that  they 
should  not  be  received  in  evidence  at  all;  or  if  received,  that 
it  should  be  left  to  the  jury  to  determine  upon  all  the  circum- 
stances whether  they  constitute  more  reliable  evidence  than 
the  inspector's  certificate,  which  is  usually  prepared  at  the 
close  of  the  election,  and  upon  an  actual  count  of  the  ballots 
as  then  made  by  the  officers  whose  duty  it  is  to  do  so  ":  Cooley 
on  Constitutional  Limitations,  625;  People  v.  Sackett,  14  Mich. 
320;  People  v.  Cicott,  16  Id.  283;  97  Am.  Dec.  141. 

According  to  their  decisions,  it  is  manifest  that  in  a  proceed- 
ing of  this  nature  the  ballots  are  receivable  in  evidence  for  the 
purpose  of  controverting  the  official  count  and  ascertaining  the 
actual  result  from  the  vote  cast,  and  that  it  is  for  the  jury  or 
trial  court,  as  the  case  may  be,  to  determine  from  all  the  facts 
and  circumstances  going  to  show  that  the  ballots  have  been 
preserved  inviolate,  whether  they  are  more  reliable  than  the 
official  count.  Of  course,  the  jury  must  be  instructed  or  the 
court  guided  by  the  principle  of  law  that  unless  it  is  proved 
that  the  ballots  are  genuine, — tiie  identical  ballots  cast, — 
they  should  be  rejected,  and  not  allowed  to  overturn  the  result 
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as  declared  by  the  official  count.  As  a  consequence,  the  bal- 
lots and  the  proof  of  their  identity  was  competent  evidence, 
and  if  competent,  it  was  admissible.  The  credibility  and 
weight  to  be  attached  to  evidence  is  usually  for  the  jury  or 
the  trial  court  when  it  is  exercising  the  jury  function,  and  if 
it  is  satisfied  from  the  evidence  produced  that  the  ballots  have 
been  preserved  intact  and  inviolate,  the  court,  governed  by  the 
law  which  makes  them  in  such  case  the  best  evidence,  would 
recount  the  ballots;  otherwise  they  would  receive  no  credence, 
and  be  rejected  in  determining  the  result. 

It  may  be  admitted  that  the  question  is  not  free  from  doubt, 
and  apparently  there  is  some  conflict  in  the  practice,  yet  we 
have  reached  the  conclusion,  not  without  much  hesitation,  it 
is  true,  that  there  was  such  a  showing  as  to  the  safe-keeping 
of  the  ballots;  that  they  were  competent  evidence  to  go  to  the 
trial  court  to  determine  as  a  matter  of  fact  upon  all  the  cir- 
cumstances whether  they  had  been  so  kept  as  to  preserve  their 
identity,  and  to  render  them  more  reliable  evidence  than  the 
official  count. 

It  seems  to  us,  however,  the  better  and  more  proper  way, — 
especially  in  proceedings  to  contest  an  election  under  the  stat- 
ute,—  to  reach  the  question  sought  to  have  decided,  is  to 
inquire  whether,  upon  the  facts  found  by  the  trial  court,  the 
conclusion  to  which  it  has  come,  viz.,  "the  ballots  are  the  best 
evidence,  and  entitled  to  be  recounted,"  is  such  as  the  law 
pronounces.  To  do  this,  the  findings  should  have  been  fuller, 
and  ought  to  have  included  the  facts  that  the  ballot-box  was 
delivered  to  its  legal  custodian  sealed;  that  the  poll-book  was 
delivered  to  him  also,  and  deposited  in  the  vault;  that  the 
box  was  opened  for  the  purpose  stated,  and  relocked  and  so 
returned  to  the  vault,  and  that  his  deputy  and  other  persons 
had  access  to  the  vault. 

Adding  these  facts  to  those  already  found,  and  which  upon 
suggestion  the  court  would  have  no  doubt  included  in  its  find- 
ings, would  there  be  error  in  the  conclusion  already  drawn 
upon  the  facts  as  thus  presented  by  the  finding? 

The  assumption  or  the  argument  is,  that  the  box  when  re- 
turned to  the  vault  duly  relocked,  but  not  resealed,  created 
such  an  opportunity  for  tampering  as  to  invite  outrage  with 
almost  perfect  immunity  against  discovery;  that  when  open- 
ing the  box  when  the  poll-book  was  in  the  vault  was  without 
excuse,  and  an  unlawful  act  committed  by  the  contestant, 
whereby  he  made  for  himself  and  his  friends  an  opportunity 
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to  intermeddle  with  the  ballots  without  detection,  and  which 
the  law  had  not  given  to  him,  but  was  designed  to  prevent, 
and  that  such  a  condition  of  facts  so  thus  shown  by  the  find- 
ings are  inconsistent  with  that  safe-keeping  which  the  law  con- 
templates as  sufficient  to  identify  the  ballots,  and  authorize 
them  to  be  recounted. 

Counsel  says:  "When  he  broke  the  bond  of  secrecy  which 

the  law  had  placed  around  that  ballot-box,  why  did  he  not 

then  and  there,  in  the  presence  of  other  members  of  the  board, 

reseal  it,  and  in  such  a  way  as  that  its  purity  could  not  be 

'questioned?" 

The  trouble  with  this  argument  is,  that  it  is  based  on  the 
supposition  that  the  law  directs  and  requires  the  ballot-box 
to  be  sealed,  when  it  only  requires  the  ballots  to  be  enveloped 
and  sealed,  and  deposited  with  the  clerk. 

It  may  be  admitted  that  it  was  the  duty  of  the  plaintiff,  as 
its  legal  custodian,  to  safely  keep  and  preserve  the  box  and 
its  contents,  and  that  any  act,  whether  done  by  himself  or 
others,  which  disturbed  or  violated  the  safeguard  which  the 
law  had  thrown  about  it,  ought,  at  least,  to  find  its  justifica- 
tion in  the  particular  circumstances  which  rendered  such  act 
necessary,  and  be  supplemented  by  the  doing  of  such  things 
as  to  place  it  in  statu  quo,  or  find  its  equivalent  in  the  6ense 
of  the  law  for  that  purpose. 

But  sealing  the  box  is  not  one  of  the  safeguards  which  law 
has  thrown  about  the  ballot.  Besides  the  cases  shown,  when 
by  acts  of  omission  or  commission,  through  inadvertence  or 
mistake,  it  sometimes  happens  that  the  poll-book  is  deposited 
in  the  ballot-box,  or  the  returns  inclosed  in  the  envelope  among 
the  ballots,  and  it  becomes  necessary  to  procure  them  to  make 
the  canvass  of  votes,  and  the  box  is  opened,  or  the  envelope, 
as  the  case  may  be,  such  acts  or  omissions  are  treated  as  irreg- 
ularities, and  the- provisions  of  the  law  in  respect  thereto  as 
directory  only,  and  will  not  defeat  the  ballots  as  original  evi- 
dence, provided  they  are  properly  accredited  and  have  been 
safely  kept  and  preserved  inviolate.  In  Hudson  v.  Solomon, 
19  Kan.  180,  the  ballot-box  was  unlocked  for  the  purpose  of 
taking  out  the  poll-book,  and  under  the  facts  the  court  re- 
garded the  opportunity  for  tampering  with  the  ballots,  and 
discrediting  them  as  too  slight  for  serious  consideration. 

In  O'Gorman  v.  Pdchter,  31  Minn.  29.  the  ballots  were  not 
enveloped  and  sealed  as  required  by  section  88,  and  for  this 
reason  it  was  claimed  that  they  were  inadmissible.     But  the 
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court  say  "that  the  provisions  of  this  section  are  merely  di- 
rectory, and  that  where  it  is  clearly  and  satisfactorily  proved 
that  the  ballots  have  been  kept  intact  and  inviolate,  in  the 
same  condition  as  when  counted  by  the  judges  of  election, 
they  are  admissible  in  evidence,  although  not  sealed  up  in  en- 
velopes as  required  by  statute";  and  further,  that  the  trial 
court,  "  being  satisfied  of  the  genuineness  of  these  ballots 
beyond  a  reasonable  doubt,  have  admitted  them";  and  that 
"  certainly  we,  acting  as  an  appellate  court,  cannot  say  they 
erred." 

In  Dorey  v.  Lynn,  31  Kan.  760,  the  ballots  were  wrongfully 
opened  and  counted  by  the  city  council  as  a  canvassing  board, 
and  they  remained  with  the  city  clerk  when  they  should  have 
been  placed  in  the  custody  of  the  county  clerk,  and  yet  as 
"  the  evidence  and  findings  of  the  court  below  show  that  the 
ballots  in  this  case  were  never  tampered  with  in  any  manner 
except  as  already  stated,"  the  court  say  "  the  ballots  were 
identified  beyond  all  reasonable  doubt,"  and  as  a  consequence 
entitled  to  be  recounted  as  the  best  evidence. 

In  Patton  v.  Florence,  38  Kan.  501,  the  poll-book  was  placed 
under  cover  and  seal,  except  that  they  were  inclosed  in  an  en- 
velope or  package  with  the  ballots,  etc.,  and  the  court  treated 
the  matter  under  the  facts  as  an  irregularity,  and  not  fatal  to 
the  proceeding. 

The  object  of  all  such  provisions  is  to  secure  the  safe-keeping 
of  the  ballots,  so  that  they  may  be  easily  identified  in  case 
they  need  to  be  resorted  to  in  some  judicial  inquiry;  and  if 
they  have  been  safely  kept  and  protected  from  any  tampering, 
the  chief  object  of  the  law  is  subserved,  although  omissions  or 
irregularities  may  have  occurred,  such  as  we  have  adverted  to. 

The  ballots  are  the  best  evidence  of  the  will  and  choice  of 
the  voters,  and  if  it  is  shown  or  the  facts  find  that  they  have 
been  securely  kept  and  preserved  inviolate,  they  are  entitled 
to  be  recounted,  that  the  will  of  the  electors  may  be  carried 
into  effect,  and  allowed  to  prevail.  Nor  is  there  anything  in 
Kingsly  v.  Berry,  90  111.  520,  relied  upon  by  counsel,  incon- 
sistent therewith.  The  court  say:  "The  ballots  may  have 
been  tampered  with.  There  is  not  full  proof  that  they  were 
not.  There  was  a  motive  for  such  tampering,  at  least  upon 
the  part  of  the  appellee,  if  not  others  engaged  with  him.  The 
wrong-doers  should  not  be  allowed  to  profit  by  his  violation  of 
the  sanctity  of  the  ballot-box.  He  might  do  so  were  there 
ballots  to  be  received  as  the  identical  ones  cast  by  the  voters." 
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But  it  is  to  be  noted  in  this  case  that  u  the  court  was  not 
sure  that  it  had  before  it  the  identical  ballots  which  were  de- 
posited by  the  voters,"  and  hence  applied  the  rule  which  the 
law  declares  in  such  case,  where,  by  intermeddling,  suspicion 
is  brought  on  their  purity,  they  are  not  to  be  regarded  as  the 
best  evidence,  and  entitled  to  be  recounted  as  against  the 
official  canvass. 

In  Powell  v.  Holman,  50  Ark.  300,  the  court  found  that  after 
the  vote  had  been  canvassed  and  abstracted  by  the  clerk  as 
required  by  law,  the  ballots  were  placed  for  about  one  week  in 
a  library-room  adjoining  the  clerk's  office,  and  that  this  was 
an  unsafe  and  exposed  place,  which  afforded  opportunity  for 
them  to  be  tampered  with,  and  as  a  conclusion  from  these 
facts  finds  that  the  ballots  are  unworthy  of  credit  as  evi- 
dence. 

In  commenting  upon  this  conclusion  being  such  as  the  law 
pronounces  upon  the  facts  found,  the  court  say:  "The  author- 
ities are  abundant  that  where  ballots  have  been  so  exposed  as 
to  have  afforded  opportunity  to  be  tampered  with,  and  have  not 
been  guarded  with  that  zealous  care  which  will  contravene  all 
suspicion  of  substitution  or  change,  they  lose  their  presump- 
tive purity,  and  are  no  longer  to  be  relied  on  as  evidence  in  a 
contest  of  judicial  inquiry  as  to  the  result  of  an  election": 
McCrary  on  Elections,  293;  Cooley  on  Constitutional  Limita- 
tions, 625. 

Hence  the  court  say,  with  reference  to  the  ballots  upon  the 
facts  found,  that  the  trial  court  pronounced  the  judgment  of 
the  law  when  it  declared  such  ballots  as  unworthy  of  credit  as 
evidence,  and  refused  to  recount  them.  But  there  are  no  facts 
found  in  that  case,  as  here,  in  respect  to  the  safe-keeping  of 
the  ballots;  they  were  not  zealously  cared  for,  but  were  so  ex- 
posed as  to  afford  opportunity  for  parties  or  their  friends  to 
tamper  with  the  ballots,  or  add  to  or  take  from  their  number, 
and  as  a  result,  suspicion  was  brought  on  their  purity  and  in- 
tegrity, and  the  court  rejected  them  as  unworthy  of  credit. 

Here  the  court  finds  that  the  box  and  its  contents  were 
securely  and  safely  kept  and  preserved,  that  no  one  had  tam- 
pered with  them,  and  that,  notwithstanding  the  box  had  been 
opened  in  the  manner  and  for  the  purpose  stated,  the  ballots 
therein  were  the  genuine  and  identical  ballots  cast  by  the 
voters  of  South  Pendleton  precinct;  and  necessarily  the  con- 
clusion which  the  trial  court  reached  and  finds  upon  this 
state  of  facts,  viz.,  that  such  ballots  "  are  the  best  evidence, 
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and  entitled  to  be  recounted,"  is  in  conformity  with  such  as 
the  law  declares. 

In  view  of  the  fact  that  the  contestant  is  the  legal  custodian 
of  the  box  and  its  contents,  it  no  doubt  would  have  been  better 
and  more  circumspect  after  the  box  was  opened  to  have  re- 
sealed  it  in  the  same  presence,  although  there  is  no  such 
requirement  in  the  statute,  and  the  failure  to  do  so  violated  no 
law. 

Upon  the  finding  as  to  the  safe  preservation  of  the  bal- 
lots, we  are  bound  to  assume  there  was  satisfactory  evidence 
to  support  it;  or  if  we  looked  at  the  evidence  in  the  record  to 
ascertain  whether  there  was  any  evidence  tending  to  support 
such  finding,  we  are  confronted  with  the  direct  and  positive, 
uncontradicted,  and  unimpeached  testimony  of  all  the  sworn 
officers  who  have  exercised  any  control  over  the  box  and  its 
ballots  that  it  had  been  safely  kept  relocked  as  the  law  re- 
quired, and  that  its  contents  had  not  been  handled  or  dis- 
turbed. 

So  that  in  whatever  way  the  objection  raised  may  be  re- 
garded, we  discover  no  error,  and  must  affirm  the  judgment. 


When  the  Ballots  Produced  at  ax  Election  Contest  are  and  when 
they  are  not  to  be  pvkuarded  as  the  best  evidence  of  the  vote 
Cast. — An  election  is  for  the  purpose  of  ascertaining  the  will  of  the  elec- 
tors; and  it  is  well  settled  that  in  an  election  coutest  the  ballots  themselves, 
if  they  are  actually  preserved,  constitute  the  highest  and  best  evidence  of  the 
will  of  the  electors:  Peoplev.  Livingston,  79  N.  Y.  279.  The  rule  is,  that  in 
all  cases  wherein  the  right  to  an  elective  office  is  the  subject-matter  of  an 
action,  whether  in  a  statutory  proceeding  to  contest  an  election  or  in  a  pro- 
ceeding in  the  nature  of  a  quo  toarranto,  the  ballots  cast  by  the  electors  at 
such  election,  when  preserved  as  the  law  provides,  and  properly  identified, 
are  the  primary  and  original  evidence  by  means  of  which  the  result  of  such 
election  is  to  be  determined:  Retinoids  v.  State,  61  Ind.  392;  Coglan  v.  Beard, 
67  Cal.  303;  People  v.  Holden,  2S  Id.  123;  State  v.  Judge  etc.,  13  Ala.  805;  Dorey 
v.  Lynn,  31  Kan.  758;  Hudson  v.  Solomon,  19  Id.  177;  Dixonx.  On;  49  Ark. 
23S;  4  Am.  St.  Rep.  42.  The  paper  ballot  is  to  prevail  as  the  highest  evidence 
of  the  elector's  intention:  City  of  Beardstown  v.  Cit//  of  Virginia,  76  111.  34,  48. 
But  it  is  only  when  the  ballots  have  been  rigorously  preserved  and  kept  in- 
violate that  they  constitute  the  best  and  highest  evidence:  People  v.  Living- 
ston, supra;  and  it  is  incumbent  upon  the  party  offering  the  evidence  to  show 
that  they  have  been  so  kept:  Id.;  Nunnieuttv.  State,  Sup.  Ct.  Tex.  1SS9.  It 
must  affirmatively  appear  that  they  have  been  so  carefully  preserved  as  to 
place  their  identity  beyond  any  reasonable  doubt:  Neivton  v.  Newell,  26 
Minn.  529;  O'Gorman  v.  Richter,  31  Id.  31.  Ballots  which  have  been  so  ex- 
posed as  to  have  afforded  opportunity  to  be  tampered  with,  and  which  have 
not  been  guarded  with  that  jealous  care  which  will  contravene  all  suspicion 
of  substitution  or  change,  lose  their  presumptive  purity,  and  are  no  longer  to 
be  relied  upon  as  evidence  in  a  contest  or  judicial  inquiry  as  to  the  result 
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of  the  election:  Powell  v.  Holman,  50  Ark.  94;  or  if  received  in  evidence  at 
all,  it  should  be  left  to  the  jury  to  determine,  upon  all  the  circumstances, 
whether  they  constitute  more  reliable  evidence  than  the  official  count:  Peo- 
plev.  Sackrtt,  14  Mich.  320;  People  v.  Cicott,  10  Id.  283;  97  Am.  Dec.  141. 
Generally  speaking,  in  order  to  continue  the  ballots  controlling  as  evidence, 
it  must  appear  that  they  have  been  preserved  in  the  manner  and  by  the  offi- 
cers prescribed  in  the  statute,  and  that  while  in  snch  custody  they  have  not 
been  so  exposed  to  the  reach  of  unauthorized  persons  as  to  afford  a  reason- 
able probability  of  their  having  been  changed  or  tampered  with:  Hudson  v. 
Solomon,  19  Kan.  177.  Nevertheless,  as  held  in  the  principal  case,  the  ten- 
dency of  the  courts  is  to  treat  provisions  of  statute  for  the  safe-keeping  of 
ballots  as  directory  merely.  The  preservation  of  the  ballots  inviolate  being 
the  ultimate  object  of  the  statute,  if  that  is  in  fact  accomplished,  the  omis- 
sion to  observe  all  the  formalities  to  secure  that  object  is  not  fatal  to  the  evi- 
dence. Such  omission  would  weaken  the  force  of  the  evidence,  and  induce 
greater  caution  in  regarding  it,  but  would  not  necessarily  destroy  it:  People  v. 
Cook,  8  N.  Y.  07;  59  Am.  Dec.  451;  People  v.  Hvj'jins,  3  Mich.  233;  O'Gorman 
v.  RieJiter,  31  Minn.  25,  29.  And  where  the  ballots  were  imperfectly  sealed 
up,  the  trial  judge  charged  that  there  was  not  the  same  certainty  of  their 
correctness  which  the  law  would  otherwise  have  presumed,  but  submitted  it 
to  the  jury  to  determine  whether  they  would  rely  upon  the  inspectors'  re- 
turns or  the  recount  of  the  ballots;  and  this  was  approved  by  the  appellate 
court:  People  v.  Cicott,  10  Mich.  283,  300;  97  Am.  Dec.  141.  So  a  provision 
which  requires  that  after  the  completion  of  the  canvass,  and  the  return  of 
the  ballots  to  the  boxes,  the  boxe3  shall  be  "securely  sealed  up  by  the  can- 
vassers," contemplates  that  the  boxes  shall  be  so  sealed  that  they  cannot  be 
opened  without  breaking  the  sealing;  and  it  is  not  a  compliance  with  the 
statute,  where  the  inspectors  sealed  the  apertures  to  the  boxes  through  which 
the  ballots  were  inserted,  and  the  canvassers  did  not  remove  these  seals,  but 
delivered  the  boxes  to  the  police  department  without  further  sealing.  But 
the  provision  as  to  sealing  being  directory  merely,  if  it  is  proved  satisfactorily 
that  the  boxes  had  been  kept  "undisturbed  and  inviolate,"  the  omission  of 
the  canvassers  to  seal  up  the  boxes,  as  contemplated,  does  not  render  the 
ballots  inadmissible  as  evidence:  People  v.  Livhtnston,  79  N.  Y.  279,  and  other 
cases  to  the  same  effect  cited  in  the  opinion  to  the  principal  case;  see  also 
Pradat  v.  Ramsey,  47  Wis.  24.  But  where  no  steps  have  been  taken  for  a 
lawful  recount  of  the  ballots  cast  at  any  election,  and  the  time  has  elapsed 
within  which  they  should  have  been  destroyed  as  required  by  the  statute, 
such  ballots  have  no  legal  existence,  and  are  not  admissible  in  evidence  in  an 
action  to  try  the  title  to  an  office:  Slate  v.  Bate,  70  Id.  409. 

Where  the  question  is  for  what  or  for  whom  a  ballot  should  be  counted, 
the  intention  of  the  voter  should,  if  possible,  be  ascertained,  and  when  ascer- 
tained, it  must  control:  McKinnon  v.  People,  110  111.  305.  And  the  intentions 
of  voters  must  be  ascertained  from  their  ballots;  and  if  the  ballots  express 
such  intentions  beyond  a  reasonable  doubt,  it  is  sufficient,  without  regard  to 
technical  inaccuracies,  or  the  form  adopted  by  the  voter  to  express  his  inten- 
tions: Hawes  v.  Miller,  50  Iowa,  395;  Brown  v.  McCollum,  Sup.  Ct.  Iowa, 
1SS9;  State  v.  Foster,  38  Ohio  St.  004;  People  v.  Pease,  27  N.  Y.  84;  State  v. 
Metzger,  26  Kan.  395;  Clark  v.  Board  of  Commissioners,  33  Id.  202;  52  Am. 
Rep.  520.  If  the  ballot  is  found  to  be  perfect,  that  is,  if  it  expresses  a  cer- 
tain intent  by  the  voter,  it  must  be  accepted  as  the  exclusive  evidence  of  his 
intent.  Thus  if  it  bears  the  name  of  a  person  who  is  eligible  to  the  office 
voted  for,  it  affords  the  most  satisfactory  evidence  that  it  was  the  voter's  in- 
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tention  to  vote  for  that  person:  Wimmer  v.  Eaton,  72  Iowa,  374;  2  Am.  St. 
Rep.  250.  And  a  voter  cannot  be  allowed  to  say  that  he  voted  for  one  per- 
Bon,  when  he  admits  that  he  cast  a  ballot,  which  has  not  since  been  changed, 
Bhowing  that  he  voted  for  another  person:  City  of  Beardstown  v.  City  of  Vir- 
ginia, 70  111.  49;  Kreitz  v.  Behrensmeyer,  125  Id.  141,  177.  When,  however, 
it  is  apparent  that  the  intent  of  the  elector  is  imperfectly  expressed  by  the 
ballot,  as  when  the  person  intended  to  be  voted  for  is  not  certainly  identified 
by  it,  the  true  rule  is  to  admit  extrinsic  evidence  in  aid  of  such  imperfection. 
Resort  may  be  had  in  such  cases  to  the  circumstances  surrounding  the  elec- 
tion, and  the  facta  of  a  general  public  nature  connected  with  it,  and  these 
may  be  considered,  in  connection  with  the  ballot,  in  determining  what  was 
the  intention  of  the  elector:  Wimmer  v.  Eaton,  72  Iowa,  374;  2  Am.  St.  Rep. 
250;  Attorney-General  v.  Ely,  4  Wis.  420.  Thus  the  office  to  be  filled,  the 
names  of  the  candidates  voted  for,  or  the  subject  contemplated  in  the  propo- 
sition submitted  to  the  electors,  and  the  like,  may  be  considered  to  aid  the 
intentions  of  the  voter:  If  awes  v.  Miller,  56  Iowa,  395;  Phelps  v.  Goldthwait, 
16  Wis.  146;  Cattellv.  Lowry,  45  Iowa,  478;  State  v.  Gates,  43  Conn.  533;  State 
v.  Foster,  38  Ohio  St.  604.  And  it  has  been  held  that  a  voter  may  be  allowed 
to  testify,  if  he  so  elects,  for  whom  he  intended  to  vote,  as  one  of  the  cir- 
cumstances bearing  upon  the  question  of  intention:  People  v.  Pease,  27  N.  Y. 
45;  and  see  Dixon  v.  Orr,  49  Ark.  238;  4  Am.  St.  Rep.  42.  But  compare 
City  of  Beardstown  v.  City  of  Virginia,  76  111.  34,  holding  that,  in  the  absence 
of  proof  of  any  fraud,  the  testimony  of  a  voter  cannot  be  received  to  show 
his  intention  in  opposition  to  his  ballot:  And  see  Moffat  v.  Montgomery,  68 
Mo.  163;  Gilliland  v.  Schuyler,  9  Kan.  569.  But  a  ballot  which  has  been 
changed  by  a  paster  to  read  as  a  vote  for  a  candidate  for  a  particular  office 
different  from  the  candidate  for  whom  it  read  as  a  vote  in  the  condition  in 
which  it  was  when  cast,  is  a  forgery,  and  the  same  is  true  when  the  ballot, 
after  it  is  cast  is  destroyed,  and  another  and  different  ballot  is  put  in  its 
place,  and  in  such  case  the  voter  may  testify  for  whom  he,  in  fact,  did  vote: 
Kreitz  v.  Behrensmeyer,  125  111.  141.  And  where  a  patent  ambiguity  is  raised 
in  respect  to  the  name  of  a  candidate  upon  a  ballot,  the  voter  casting  the  bal- 
lot may,  if  he  so  elects,  be  allowed  to  testify  for  whom  he  intended  to  vote, 
or  what  he  intended  by  the  ballot:  McKinnon  v.  People,  110  Id  305;  and  see 
Attorney-General  v.  Ely,  4  Wis.  420;  Clark  v.  Robinson,  88  111.  498;  TaUcington 
v.  Turner,  71  Id.  234. 

Where  a  ballot  discloses  a  name  written  opposite  to  a  printed  name  erased, 
it  is  to  be  taken  as  the  voter's  intention  to  substitute  the  written  for  the 
erased  name:  Fentonv.  Scott,  17  Or.  189;  post,  p.  801.  And  it  was  held  that  a 
voter's  writing  a  name  on  a  ballot,  in  connection  with  the  title  of  an  office,  is 
a  sufficient  designation  of  the  name  for  that  office,  although  he  omits  to  strike 
out  a  name  printed  on  it  in  connection  with  the  same  office.  The  writing  is 
to  prevail  as  the  highest  evidence  of  the  voter's  intention:  People  v.  Saxton, 
22  N.  Y.  309;  78  Am.  Dec.  191;  Broivn  v.  McCollum.,  Sup.  Ct.  Iowa,  1889. 
See  Kreitz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep.  349;  Clark  v.  Board 
of  Commissioners,  33  Kan.  202;  52  Am.  Rep.  526. 

Elections. — For  the  Law  Applicable  to  Contested  Election  Cases, 
see  the  recent  cases:  Kreitz  v.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep.  349, 
and  note;  Fenton  v.  Scott,  17  Or.  189;  post,  p.  801,  and  uote;  Whitney  v. 
Blackburn,  17  Or.  564;  post,  p.  857;  De  Berry  v.  Nicholson,  102  N.  C.  465; 
ante,  p.  767,  and  note. 
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[17  Oregon,  189.] 

Elections  —  Burden  of  Proof.  — In  Action  to  Contest  Right  to  Office, 
Burden  of  Proof  is  on  Plantiff,  when  he  seeks  to  introduce  the  bal- 
lots to  overturn  the  official  count,  to  show  affirmatively  that  the  ballots 
have  not  been  tampered  with,  and  that  they  are  the  identical  ballots  cast 
by  the  voters. 

Elections  —  Ballots  A3  Best  Evidence.  — Ballots,  when  identified,  are  the 
best  evidence,  and  are  to  prevail  over  the  official  count,  yet,  to  entitle 
them  to  be  resorted  to  and  recounted,  the  facts  going  to  show  their  pres- 
ervation must  fix  their  identity  beyond  any  reasonable  doubt.  It  is  re- 
quired that  they  be  proven  intact  and  genuine  with  a  reasonable  degree 
of  certaifcty,  and  to  the  full  satisfaction  of  the  court,  but  this  does  not 
require  that  they  must  be  proved  genuine  beyond  all  possible  doubt,  or 
beyond  a  mere  possibility  that  they  might  have  been  interfered  with. 

Elections  —  Rejection  of  Ballots.  —  If  there  has  been  such  negligence  in 
respect  to  the  safe-keeping  of  ballots  as  to  create  reasonable  doubts  of 
their  integrity,  there  is  a  want  of  that  affirmative  showing  which  the  law 
requires  to  entitle  to  be  recounted  and  to  overturn  the  official  canvass, 
and  the  rejection  of  the  ballots  by  the  trial  court  is  not  error. 

Elections. — In  Absence  of  Evidence  Aliunde,  Intention  of  Voter  is 
to  be  Obtained  from  the  face  of  his  ballot;  and  where  a  ballot  discloses 
a  name  written  opposite  to  a  printed  name  erased,  the  intention  of  the 
voter  is  to  be  taken  to  be  the  substitution  of  the  written  for  the  erased 
name. 

Elections  —  Erasure  of  Names  on  Ballots.  —  Where  the  face  of  the  bal- 
lot showed  that  the  voter  had  erased  the  names  of  two  of  the  candidates 
for  representative,  and  in  proximity  thereto,  as  much  as  the  narrowness 
of  the  margin  would  admit,  and  almost  directly  against  each  of  the 
erased  names,  had  written  two  other  names,  one  of  which  was  the  name 
of  a  candidate  for  county  judge  on  another  ticket,  but  the  printed  name 
of  the  county  judge  on  such  ballot  was  not  erased,  the  facts  do  not  dis- 
close a  case  where  two  candidates  were  voted  for  for  the  same  office, 
within  the  provision  of  section  2628  of  the  Oregon  Code. 

L.  Bilyeu  and  J.  J.  Walton,  for  the  appellant. 

Washburn  and  Woodcock,  and  Condon  and  Dorrit,  for  the  re- 
apondent. 

Lord,  J.     This  was  a  proceeding  under  the  provisions  of 

title  4,  chapter  14,  sections  2544-2548,  Oregon  Code,  to  contest 
the  right  of  the  defendant  to  the  office  of  county  judge  of  Lane 
County,  to  which  he  was  declared  elected  by  the  board  of  can- 
vassers of  said  county. 

Without  adverting  to  the  pleadings,  it  is  sufficient  to  say 
the  contest  proved  adverse  to  the  contestant,  and  it  is  from 
the  judgment  rendered  therein  that  this  appeal  is  brought. 

There  are  but  two  questions  presented  by  this  record,  or  in 
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fact  earnestly  urged  by  counsel  for  the  contestant,  which  we 
shall  deem  it  necessary  to  consider.  One  of  the  main  ques- 
tions—  in  fact,  the  main  one  argued  in  the  brief — which  coun- 
sel for  the  contestant  seeks  to  raise  is  the  same  question  as 
counsel  for  the  defendant  sought  to  raise  in  Hnrtman  v.  Young, 
17  Or.  150,  ante,  p.  787,  just  decided,  namely,  that  the  proceed- 
ing under  the  statute  to  contest  an  election  is  in  the  nature  of 
a  suit  in  equity,  and  is  to  be  tried  by  this  court  de  novo  upon 
the  evidence,  or  failing  in  that,  that  it  is  the  duty  of  this  court 
to  say,  as  a  matter  of  law,  upon  the  evidence  as  to  their  safe 
preservation,  that  the  ballots  were  the  best  evidence,  and  en- 
titled to  be  recounted.  Both  of  these  questions  were  decided 
adversely  to  this  contention  in  Hartman  v.  Young,  supra,  and 
we  must  refer  to  them,  without  further  argument,  for  an  ex- 
pression of  our  views. 

But  there  is  no  difficulty  upon  the  facts  found  and  pre- 
sented by  this  record  in  having  considered  the  identical  ques- 
tion claimed  as  error  and  decided. 

The  findings  of  the  court  in  this  case  are  stated  with  a 
fullness,  particularity,  and  accuracy  that  is  creditable,  and 
in  a  way  that  enables  this  court  to  determine  the  correctness 
of  the  legal  conclusions  drawn  therefrom.  And  this  is  espe- 
cially so  in  regard  to  the  facts  found  as  to  the  care  taken  of 
the  ballots,  and  all  other  matters  in  relation  thereto,  so  that 
the  correctness  of  the  conclusion  drawn  by  the  trial  court  and 
questioned  by  counsel  for  the  contestant  is  fully  presented  for 
our  consideration  and  decision. 

In  a  case  like  this,  the  law  is  well  settled  that  the  burden 
of  proof  is  on  the  plaintiff  when  he  seeks  to  introduce  the  bal- 
lots to  overturn  the  official  count  to  show  affirmatively  that 
the  ballots  have  not  been  tampered  with,  and  that  they  are 
the  identical  ballots  cast  by  the  voters.  The  authorities  to 
this  point  are  numerous,  and  are  cited  and  discussed  in  Hart- 
man  v.  Young,  supra,  and  need  not  be  recalled  here.  The 
inquiry  now  is,  Is  the  legal  conclusion  which  the  court  below 
draws  upon  the  facts  found  such  as  the  law  pronounces? 

Upon  the  findings  of  fact  as  to  the  ballots  of  North  Eugene 
and  South  Eugene  precincts,  the  trial  court  declared  as  a  con- 
clusion of  law  that  they  were  not  "sufficiently  identified  to 
entitle  them  to  be  received  in  evidence  to  contradict  the  official 
returns,"  and  consequently  rejected  them.  The  reason  for 
this,  in  law,  must  have  been  because,  under  the  facts,  there 
was  a  want  of  that  affirmative  showing  necessary  to  establish 
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the  identity  of  the  ballots  as  the  ones  actually  cast  by  the 

voters  of  those  precincts. 

Without  unnecessarily  encumbering  the  record,  the  court 
found  as  follows:  "That  the  poll-books  and  sealed  packages 
purporting  to  be  the  ballots  cast  at  said  election  in  North 
Eugene  precinct,  and  the  poll-books  and  a  like  package  pur- 
porting to  be  the  ballots  cast  at  said  election  in  South  Eugene 
precinct,  were  delivered  to  the  clerk  of  Lane  County,  Oregon, 
by  one  of  the  judges  of  the  election  from  each  of  said  precincts 
some  time  between  June  4,  1888,  and  June  8,  1888, —  the 
exact  date  Qf  said  delivery  does  not  appear  from  the  evidence 
in  this  case;  that  said  package  purporting  to  be  the  ballots  of 
6aid  precincts  were  by  said  clerk  deposited  in  a  safe  in  his 
office,  where  they  remained  until  the  official  canvass  of  the 
vote  of  said  county  was  made,  on  June  8,  1888,  when  they 
were  taken  from  the  said  safe  of  the  said  clerk  and  deposited 
in  an  open  pigeon-hole  in  the  vault,  where  they  remained 
until  about  two  days  after  this  contest  was  instituted.  The 
said  vault  is  a  room  adjoining  the  office  of  said  clerk,  in  which 
the  public  records  are  kept,  and  opens  into  said  office,  and  is 
accessible  to  and  used  by  any  person  who  may  have  occasion 
to  examine  the  public  records  of  said  county,  and  such  per- 
sons pass  in  and  out  of  said  vault  during  office  hours  when- 
ever they  desire  so  to  do;  that  owing  to  some  defect  in  the 
door  of  the  vault  it  cannot  be  and  was  not  closed  at  any  time 
during  the  time  said  ballots  were  so  deposited  therein;  that 
said  clerk  or  his  deputy  was  generally  in  said  office  during 
office  hours,  but  occasionally  for  a  short  time  both  would  be 
out,  and  the  door  of  said  office  not  locked;  that  said  packages 
were  taken  from  the  vault  by  said  clerk,  and  he  testified  on 
this  trial  that  he  found  them  in  just  the  same  condition  as 
they  were  when  he  put  them  in,  and  that  they  have  remained 
in  his  possession  ever  since  delivered  to  him,  and  he  did  not 
know  of  any  one  handling  said  ballots  but  himself,  and  in  his 
opinion  they  were  in  the  same  condition  when  offered  in  evi- 
dence on  this  trial  as  when  delivered  to  him  by  the  respective 
judges  of  said  election,  and  that  the  said  packages,  or  either 
of  them,  had  not  been  opened  to  his  knowledge  since  they 
were  delivered  to  him;  that  said  package  purporting  to  be  the 
ballots  of  North  and  South  Eugene  precincts,  respectively, 
were  sealed  up  when  offered  in  evidence  in  this  ease,  and  were 
each  opened  by  the  judge  of  this  court  in  the  presence  of  the 
parties  hereto,  and  their  counsel,  and  counted  with  the  result 
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stated  in  my  twelfth  and  eleventh  findings  of  fact;  that  ni 
evidence  was  offered  or  given  on  said  trial,  showing  or  tend- 
ing to  show  that  the  package  delivered  to  said  clerk,  purport- 
ing to  be  ballots  of  North  Eugene  precinct  cast  at  said  election 
contained  all  the  ballots  so  cast,  or  when  said  package  was 
sealed  up,  or  by  whom,  or  how  long  after  said  election  before 
the  same  was  delivered  to  the  county  clerk,  or  in  whose  pos- 
session or  custody  the  same  remained  during  said  time; 
that  the  judges  of  election  of  South  Eugene  precinct  sealed  up 
or  intended  to  seal  up  all  the  ballots  cast  at  said  election  in 
said  precinct  after  the  count  was  completed,  but  there  was  no 
evidence  offered  or  given  on  this  trial  showing,  or  tending  to 
show,  what  time  elapsed  between  the  time  said  ballots  were 
so  sealed  up,  and  their  delivery  to  the  county  clerk,  or  in 
whose  possession  or  control  the  same  were  during  said  time, 
or  whether  the  ballots  so  sealed  up  was  the  same  package  de- 
livered to  the  said  county  clerk." 

It  will  be  noted,  according  to  the  facts  found,  that  the  pack- 
ages purporting  to  contain  the  ballots  of  each  of  these  pre- 
cincts were  identified  by  the  clerk  as  the  packages  delivered 
to  him  by  one  of  the  judges  of  each  of  said  precincts;  that  a 
part  of  the  time  he  kept  them  in  his  safe  in  the  office,  and 
another  part  of  the  time  in  an  open  pigeon-hole  in  the  vault; 
that  the  vault  was  not  locked,  in  consequence  of  some  defect 
in  the  door,  which  prevented  it  from  being  locked,  and  that 
persons  who  wished  to  examine  the  records  had  access  to  the 
vault,  but  that  the  packages  were  in  the  same  condition  as 
when  he  received  them,  and  were  sealed  when  offered  in  evi- 
dence. Taking  these  facts  as  to  their  safe-keeping  and  iden- 
tity, stretching  from  the  time  of  his  receipt  of  the  packages 
until  they  were  called  for  by  this  contestant,  there  was  rea- 
sonable certainty  that  they  and  their  eontents  had  been  pre- 
served inviolate;  but  prior  to  their  delivery  to  the  clerk,  and 
between  that  and  the  day  when  the  election  took  place,  there 
is  an  hiatus  or  gap  which  fails  to  make  that  affirmative  show- 
ing that  the  law  requires  must  be  made  to  appear  to  overturn 
the  official  count. 

While  the  ballots,  when  identified,  are  the  best  evidence, 
and  are  to  prevail  over  the  official  count,  yet  to  entitle  them 
to  be  resorted  to  and  recounted,  the  facts  going  to  show  their 
preservation  must  fix  their  identity  beyond  any  reasonable 
doubt.  If  there  has  been  such  negligence  in  respect  to  their 
safe-keeping  as  to  create  reasonable  doubts  as  to  their  integ- 


Dec.  1888.]  Fenton  v.  Scott.  805 

rity,  there  is  a  want  of  that  affirmative  showing  which  the  law 
requires  to  entitle  the  votes  to  be  recounted,  a\d  overturn  the 
official  canvass. 

"It  is  incumbent  on  the  party,"  said  Church,  C.  J.,  ''offer- 
ing the  evidence  to  show  that  they  had  been  so  kept,  not 
beyond  a  mere  possibility  of  interference,  but  that  they  were 

intact  to  the  satisfaction  of  the  jury It  is  not  sufficient 

that  a  mere  probability  of  security  is  proved,  but  the  fact 
must  be  shown  with  a  reasonable  degree  of  certainty  ":  People 
v.  Livingston,  ^9  N.  Y.  290. 

"All  that  is  required  is,  that  they  be  proven  intact  and  gen- 
uine, with  a  reasonable  degree  of  certainty,  and  to  the  full 
satisfaction  of  the  court.  But  this  does  not  require  that  they 
must  be  proved  genuine  beyond  all  possible  doubt,  or  beyond 
a  mere  possibility  that  they  might  have  been  interfered  with. 
This  would  be  practically  to  exclude  them  entirely  under  any 
circumstances":   O'Gormany.  Richter,  31  Minn.  31. 

Now,  to  avoid  repetition,  it  will  be  sufficient  to  say,  by  re- 
curring to  the  latter  part  of  the  findings,  as  to  each  of  these 
precincts,  there  is  a  want  of  facts  to  disclose  their  identity 
during  the  period  adverted  to.  There  is  no  affirmative  show- 
ing whatever,  and  we  cannot  bridge  over  the  chasm  by  infer- 
ence or  speculation. 

From  the  time  when  the  count  of  the  ballots  began  on  the  day 
of  the  election,  through  all  their  migrations,  the  ballots  should 
be  traced  or  accounted  for,  how  enveloped,  in  whose  custody 
deposited,  and  how  kept,  with  reference  to  their  preservation, 
until  their  delivery  to  the  clerk.  It  may  be  that  the  trial 
court  was  disposed  to  draw  the  line  sharply  and  critically, 
but  to  establish  the  identity  of  ballots,  strictness  of  proof  is 
required,  —  so  strict  as  to  their  safe-keeping  as  shall  exclude 
all  reasonable  doubt. 

Upon  the  facts  found,  we  are  of  the  opinion  that  the  law 
was  rightly  declared,  and  the  evidence  properly  rejected. 

The  next  question  embodies  two  objections,  and  that  is,  that 
the  conclusions  of  law  as  declared  in  numbers  five  and  seven 
are  not  supported  or  authorized  by  the  findings  of  fact  re- 
spectively upon  which  they  are  based,  namely,  the  ninth  and 
twentieth  findings  of  facts. 

The  twentieth  finding  is  thus:  "That  there  was  cast  in  Mo- 
hawk precinct  at  said  election  one  ballot  upon  which  the  name 
Joel  "Ware,  candidate  for  county  clerk,  had  been  erased,  and 
the  name  J.  E.   Fenton  written  in  pencil  for  said  office,  and 
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upon  which  the  name  Rodney  Scott,  candidate  for  county 
judge,  had  been  erased,  and  the  name  L.  Bilyeu  written  in 
pencil  for  said  office;  that  there  was  no  candidate  by  the  name 
of  J.  E.  Fenton  for  the  office  of  county  clerk,  and  no  candidate 
for  the  office  of  county  judge  by  the  name  of  L.  Bilyeu;  there 
was  no  candidate  for  this  office  by  the  name  of  Fenton  at  said 
election  for  any  office  except  this  contestant  for  the  office  of 
county  judge;  that  this  ballot  was  not  counted  by  the  judges 
and  clerks  of  said  precinct  for  contestant  for  county  judge." 

Upon  this  finding  the  court  declared,  as  a  conclusion  of  law, 
that  "  this  ballot  should  not  be  counted  for  contestant  J.  E. 
Fenton  for  the  office  of  county  judge." 

The  point  presented  and  claimed  to  be  error  can  be  best 
shown  by  exhibiting  the  ballot:  — 

For  Clerk. 

JOEL  WAIU5?    J.  E.  FENTON. 

For  Treasurer. 

J.   S.   LUCKEY. 

For  County  Judge. 

RODNEY  -aerrrF.      L.  BILYEU. 

The  contestant  claims  that  this  ballot  should  have  been 
counted  for  him  for  the  office  of  county  judge. 

In  the  absence  of  evidence  aliunde,  the  intention  of  the 
voter  is  to  be  obtained  from  the  face  of  his  ballot.  He  has 
the  lawful  right  to  vote  for  others  than  those  named  and 
printed  as  candidates  for  the  offices  upon  the  ballots,  or  to 
vote  for  the  candidates  for  other  offices  than  those  for  which 
they  have  been  nominated  and  placed  upon  the  ticket.  Nor 
is  there  any  more  decisive  way  of  manifesting  that  intention 
than  to  mark  out  one  name  for  a  certain  office  designated,  and 
insert  in  the  place  thereof,  or  write  directly  opposite  thereto, 
the  name  of  some  other  person. 

Looking  at  the  face  of  this  ballot,  the  voter  has  by  his  own 
deliberate  act  scratched  out  the  name  of  Joel  Ware,  placed 
upon  the  ticket  as  candidate  for  clerk,  and  has  written  in  place 
thereof  J.  E.  Fenton,  which  we  must  take  to  have  been  his 
choice  for  that  office,  and  not  for  county  judge,  and  conse- 
quently there  was  no  error  in  the  law  as  declared  by  the 
court  upon  the  facts  stated. 

As  the  next  finding  over  which  a  contention  is  raised  is  long, 
the  point  may  be  more  concisely  presented  by  the  face  of  the 
ballot.     In  explanation,  it  is  necessary  to  say  that  the  margin 
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to  write  on  the  ticket  was  narrow,  and  not  to  exceed  one  half 
inch  in  width,  and  doubtless  accounts  for  writing  the  names 
in  the  slanting  manner  in  which  they  appear  on  the  ballot:  — 

(C.  K.  HALE.  <*}&%*. 

Representatives.       j  GEO.  A.  DQRIM3.  ^   eft0 

County  Judge.     J.  E.  FENTON. 

The  ticket  was  counted  for  the  plaintifF  Fenton  by  the  judges 
of  the  election,  but  upon  the  facts  as  found  the  court  held,  by 
its  legal  conclusions,  erroneously,  and  that  it  should  be  de- 
ducted from  his  vote,  and  not  counted  for  either  party.  Scott 
was  candidate  for  county  judge  on  the  other  ticket,  and  the 
argument  is,  that  as  the  name  of  Fenton  is  not  erased,  there 
are  two  candidates  voted  for  by  this  ballot  for  the  office  of 
county  judge,  and  that  the  case  brings  it  within  the  provision 
of  section  2528  of  Oregon  Code,  that  "if  the  ballot  shall  be 
found  to  contain  a  greater  number  of  names  for  any  office  than 
the  number  of  persons  required  to  fill  that  office,  it  shall  be 
considered  fraudulent  as  to  the  whole  of  the  names  designated 
to  fill  such  office,  but  no  other." 

The  face  of  the  ticket  shows  that  the  voter  had  erased  the 
names  of  two  of  the  candidates  for  representative,  and  in  prox- 
imity thereto,  as  much  as  the  narrowness  of  the  margin  would 
admit,  and  almost  directly  against  each  of  the  erased  names, 
had  written  Scott  and  Stafford.  By  the  act  of  erasing  Dorris 
and  Harris,  we  take  it,  the  voter  did  not  intend  to  vote  for 
either  of  them,  and  the  proximity,  under  the  circumstances, 
indicates  that  it  was  his  intention  to  supply  their  places  by 
the  names  written.  This  would  not  only  make  it  a  lawful 
ballot  as  to  all  the  offices  for  which  there  are  names  on  the 
ticket,  but  it  would  fill  the  vacancies  he  created  by  his  eras- 
ures, by  the  names  put  in  their  place  by  his  own  act. 

As  to  Fenton,  there  is  no  erasure  or  other  circumstances 
which  indicate  that  he  wished  to  disturb  his  ticket  as  to  his 
name,  and  we  have  a  right  to  suppose  that  he  intended  to  vote 
for  him,  unless  there  is  something  in  his  act,  or  concomitant 
circumstances,  which  repel  that  inference.  He  put  no  other 
name  against  it.  or  so  near  it  as  to  indicate  he  wished  to  vote, 
or  did  vote,  for  two  persons  for  that  office.  To  give  it  that 
effect,  you  are  compelled  to  disturb  the  arrangement  as  made 
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by  his  act,  render  his  ballot  fraudulent  as  to  the  office  of  county 
judge,  and  deprive  him  of  his  vote  for  a  representative  for  whom 
he  has  manifested  his  choice  by  his  own  act,  and  as  he  had  a 
right  to  do. 

It  is  our  impression  that  the  case  is  not  one  to  which  that 
section,  supra,  applies,  and  that  the  vote  was  counted  correctly 
by  the  judges  of  the  election  for  Fenton,  and  that  the  conclu- 
sion which  the  court  declared  as  to  the  law  upon  the  facts  was 
error.  This  is  our  impression,  but,  as  suggested,  it  is  immate- 
rial, as  the  error  could  not  affect  the  result. 

The  judgment  must  be  affirmed. 


Elections.  —  When  Ballots  Produced  at  an  Election  are  and  when 
They  are  not  the  Best  Evidence  of  the  vote  cast:  Hartman  v.  Young,  17 
Or.  150;  ante,  p.  787,  and  extended  note  to  the  same. 

Elections.  — The  burden  of  proof  is  upon  plaintiff,  in  a  contested  election 
case,  to  show  that  the  ballots  are  the  genuine  ballots  cast  at  the  election: 
Hartman  v.  Young,  17  Or.  150;  ante,  p.  787;  Kreitzv.  Behrensmeyer,  125  111. 
141;  8  Am.  St.  Rep.  349,  and  note  378. 

Elections.  —  For  the  Law  Applicable  to  Contested  Election  Cases, 
compare  the  recent  cases:  Krdtz  v.  Behrensmeyer,  125  111.  141 ;  8  Am.  St.  Rep. 
349,  and  note;  Hartman  v.  Young,  17  Or.  150;  ante,  p.  787,  and  note;  De 
Berry  v.  Nicholson,  102  N.  C.  4G5;  ante,  p.  767,  and  note;  Whitney  v.  Black- 
burn, 17  Or.  564;  vost.  p.  857. 


Furgesox  v.  Jones. 

[17  Oregon,  204.] 
Parent    and    Child  —  Adoption  —  Jurisdiction.  —  To    give    decree    of 

county  court  adopting  child  any  force  or  effect,  such  court  must  have 
acquired  jurisdiction,  —  1.  Over  the  persons  seeking  to  adopt  the  child; 
2.  Over  the  child;  and  3.   Over  the  parents  of  such  child. 

Jurisdiction  —  Presumption.  —  Where  it  affirmatively  appears  that  ad- 
verse party  to  decree  was  non-resident  of  the  state  at  the  time  the 
decree  was  rendered,  and  the  record  is  silent  as  to  his  appearance  or 
notice,  there  can  be  no  presumption  that  jurisdiction  over  his  person 
was  acquired  by  such  court. 

Jurisdiction  —  Validity  of  Judgment.  —  It  is  a  rule  as  old  as  the  law, 
that  no  one  shall  be  personally  bound  until  he  has  had  his  day  in  court; 
by  which  is  meant,  until  he  has  been  duly  cited  to  appear,  and  has  been 
afforded  an  opportunity  to  be  heard.  Judgment  without  such  citation 
and  opportunity  wants  all  the  attributes  of  a  judicial  determination. 

Jurisdiction  —  Special  and  Summary  Powers.  —  A  court  of  general  juris- 
diction may  have  special  and  summary  powers,  wholly  derived  from 
statute,  not  exercised  according  to  the  course  of  the  common  law,  and 
which  do  not  belong  to  it  as  a  court  of  general  jurisdiction,  and  in  such 
cases,  its  decisions  must  be  regarded  and  treated  like  those  of  courts  of 
limited  and  special  jurisdiction. 
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Estoppels,  to  be  Binding,  must  be  mutual. 

Parent  and  Child  —  Adoption.  —  Child  bt  Adoption  oahhot  Inherit 
from  the  parent  by  adoption,  unless  the  act  of  adoption  has  been  done 
in  strict  accord  with  the  statute. 

Right  of  Adoption  was  Unknown  to  Common  Law,  and  is  repugnant 
to  its  principles.  Such  right  being  in  derogation  of  common  law,  is  a 
special  power  conferred  by  statute,  and  the  rule  is,  that  such  statutes 
must  be  strictly  construed.  The  statute  must  receive  a  strict  inter- 
pretation, aud  every  requirement  essential  to  authorize  the  court  to  ex- 
ercise the  special  power  conferred  must  be  strictly  complied  with. 

Consent  Lies  at  Foundation  of  Statutes  of  Adoption,  and  when  it  is 
required  to  be  given  and  submitted  to  the  court,  the  court  cannot  take 
jurisdiction  of  the  subject-matter  without  it.  Under  the  Oregon  stat- 
utes, if  the  parents  are  living,  and  do  not  belong  to  the  excepted 
classes,  their  consent  must  be  obtained,  and  is  a  prerequisite  to  juris- 
diction. 

Decree  Rendered  without  Jurisdiction  cannot  Bind  or  Estop  Any 
One,  and  may  be  collaterally  assailed,  whenever  and  wherever  it  may 
be  interposed,  in  any  action. 

Strahan,  J.  This  is  an  action  of  ejectment  prosecuted  by 
the  plaintiff  to  recover  certain  real  property  situated  in  the 
county  of  Marion. 

It  appears  from  the  findings  that  one  D.  W.  Jones  was  the 
jwner  of  the  real  property  in  controversy  at  the  time  of  his 
death,  and  that  he  died  intestate  in  said  county  of  Marion; 
that  one  Emma  G.  Charlesworth  was  his  onlv  heir  at  law,  un- 
less the  plaintiff  svas  also  an  heir  by  virtue  of  a  certain  decree 
of  the  county  court  of  Marion  County,  Oregon,  by  which  said 
court  allowed  said  D.  W.  Jones  and  the  defendant  herein  to 
adopt  the  plaintiff,  if  said  decree  is  valid;  that  prior  to  the 
commencement  of  this  action  said  Emma  G.  Charlesworth 
duly  conveyed  all  her  interest  in  said  real  property  to  the  de- 
fendant, who  thereby  became  the  owner  thereof,  unless  the 
plaintiff  was  entitled  to  inherit  one  half  thereof  by  virtue  of 
said  decree  of  adoption;  that  prior  to  September  28,  1876,  said 
Emma  G.  Charlesworth  and  Sylvester  H.  Jenner  were  husband 
and  wife,  and  the  plaintiff  was  born  to  them  in  lawful  wed- 
lock, and  that  on  the  twentieth  day  of  September,  1876,  said 
parties  were  by  a  decree  of  the  district  court  of  the  twelfth 
judicial  district  in  the  state  of  California  duly  divorced,  and 
the  care  and  custody  of  the  plaintiff  was  duly  awarded  to 
said  Emma;  that  on  April  2,  1877,  said  D.  W.  Jones  and  the 
defendant,  his  wife,  made  and  signed  a  certain  petition, 
which  was  presented  to  the  county  court  of  Marion  County, 
Oregon,  as  follows:  — 
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"To  the  Hon.  John  Peebles,  county  judge  for  the  county  of 

Marion  and  state  of  Oregon:  — 

"Your  petitioners,  D.  W.  Jones  and  Sarah  A.  Jones,  his 
wife,  of  the  city  of  Salem  and  state  of  Oregon,  respectfully 
represent  to  your  honorable  court  that  they  now  have  the  care 
and  custody  of  Mary  Ellen  Jenner,  a  female  child  of  the  age 
of  ten  years;  that  the  parents  of  said  child  are  Sylvester  H. 
Jenner,  now  residing  in  San  Francisco,  California,  and  Emma 
G.  Jenner,  since  divorced  from  said  Sylvester  H.  Jenner  and 
married  to  George  Charlesworth;  that  in  said  decree  of  di- 
vorce the  care  and  custody  of  said  child  was  given  to  its 
mother,  Emma  G.  Jenner,  now  Emma  G.  Charlesworth;  that 
your  petitioners  desire  to  adopt  the  said  Mary  Ellen  Jenner  as 
their  own  child,  and  pray  your  honorable  court  for  a  decree 
making  said  child  to  all  legal  intents  and  purposes  the  child 
of  petitioners,  and  that  the  name  of  said  child  be  changed  to 
Mary  Ellen  Jones. 

(Signed)  "D.  W.  Jones. 

"S.  A.  Jones." 
"State  of  Oregon, 


ss 
County  of  Marion.! 

"I,  Emma  G.  Charlesworth,  being  duly  sworn,  say  that  I 
am  the  mother  of  Mary  Ellen  Jenner  mentioned  in  the  fore- 
going petition  of  D.  W.  Jones  and  wife;  that  I  was  divorced 
from  Sylvester  H.  Jenner  at  San  Francisco,  on  or  about  Sep- 
tember 1,  1876,  and  that  the  court,  in  granting  the  divorce, 
awarded  the  care  and  custody  of  said  child  to  its  mother,  de- 
ponent herein;  that  I  hereby  consent  to  the  adoption  of  said 
child  by  said  D.  W.  Jones  and  wife,  and  that  the  name  of 
said  child  be  changed  to  Mary  Ellen  Jones. 

"Emma  G.  Charlesworth. 

"  Subscribed  and  sworn  to  before  me  this  nineteenth  day  of 
March,  1877. 

[seal.]  "  Seth  R.  Hammer,  Notary  Public. 

"  Indorsed: 

"  Ordered  that  the  within  application  be  granted,  and  that 
a  decree  be  entered  in  accordance  with  the  prayer  of  this  peti- 
tion and  the  law  in  such  cases  provided. 

"April  2,  1877.  J.  C.  Peebles,  County  Judge. 

"  Filed  April  2,  1877. 

"George  A.  Edes,  County  Clerk.'* 
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On  the  same  day  the  following  decree  or  order  was  entered 
in  said  matter  by  said  county  court:  — 

"  Now  at  this  day  comes  D.  W.  Jones  and  S.  A.  Jones,  his 
wife,  and  present  to  this  court  their  petition  asking  leave  to 
adopt  Mary  Ellen  Jenner,  who  is  ten  years  of  age,  and  to  change 
her  name  to  Mary  Ellen  Jones,  and  it  satisfactorily  appearing 
to  the  court  that  said  Mary  Ellen  Jenner  is  the  daughter  of 
Sylvester  H.  Jenner  and  Emma  G.  Jenner,  now  Emma  G. 
Charles  worth;  that  said  Emma  G.  Jenner  was  divorced  from 
said  Sylvester  H.  Jenner  in  the  state  of  California,  and  that 
Sylvester  H.  Jenner  is  still  a  widower  of  said  state;  that  in 
the  decree  of  divorce  as  aforesaid,  the  care  and  custody  of  said 
Mary  Ellen  Jenner  was  awarded  by  the  court  to  the  mother, 
the  said  Emma  G.  Jenner,  now  Emma  G.  Charlesworth;  and  it 
further  appearing  that  the  written  consent  of  the  said  Emma 
G.  Jenner,  now  Emma  G.  Charlesworth,  to  the  said  adoption 
and  change  of  name  has  been  filed  with  the  petition  aforesaid 
to  this  court,  and  that  the  said  D.  W.  Jones  and  Sarah  A. 
Jones  are  of  sufficient  ability  to  bring  up  said  child  and  to 
furnish  her  with  sufficient  care  and  attention  and  education, 
and  that  it  is  fit  and  proper  and  for  the  best  interests  of  said 
child  that  said  adoption  should  take  place, — it  is  therefore 
ordered  by  the  court  that  from  and  after  this  date  the  said 
Mary  Ellen  Jenner  shall  be  to  all  intents  and  purposes  the 
child  of  said  petitioners,  D.  W.  Jones  and  Sarah  A.  Jones,  and 
that  the  name  be  changed  to  that  of  Mary  Ellen  Jones. 

(Signed)  "John  C.  Peebles,  Judge." 

It  is  further  found  by  the  court  that  the  time  of  presentation 
of  said  petition  and  consent,  and  the  rendition  of  said  decree 
of  adoption,  the  father  of  said  plaintiff  was  living,  but  that  no 
notice  whatever  was  given  to  him  of  the  filing  of  said  petition 
or  consent,  or  of  said  proceedings  thereon  prior  to  the  rendi- 
tion of  said  decree,  nor  was  any  appearance  for  or  on  behalf 
of  said  Jenner  ever  entered  in  said  county  court  in  said  pro- 
ceeding, or  in  relation  thereto;  that  about  three  years  after  the 
rendition  of  said  decree,  said  plaintiff  informed  her  father  that 
she  had  been  adopted  by  said  D.  \V.  Jones  and  his  wife,  the 
defendant  herein,  and  her  father  approved  thereof;  that  no  one 
has  ever  appealed  from  the  said  decree  of  said  county  court; 
that  after  said  decree  was  rendered.  Jones  and  the  defendant 
took  charge  of  the  plaintiff,  and  that  she  lived  with  them  for 
about  six  years,  and  was  during  said  time  treated  by  Jones 
and  wife  as  their  child. 
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There  were  also  other  findings  of  fact,  but  they  present  no 
question  of  law  for  our  consideration  on  this  appeal. 

The  court  found  as  conclusions  of  law:  "  1.  That  the  decree 
of  adoption  mentioned  in  and  set  out  in  my  sixth  finding  of 
fact  was  and  is  binding  and  conclusive  upon  Emma  G.  Charles- 
worth,  and  upon  Sarah  A.  Jones,  her  successor  in  interest;  2. 
That  the  plaintiff  is  the  owner  and  entitled  to  the  possession  of 
one  undivided  one  half  (subject  to  the  defendant's  dower  in- 
terest therein)  of  the  real  property  described  in  her  complaint; 
3.  That  the  plaintiff  is  entitled  to  a  judgment  for  the  posses- 
sion of  said  real  property,  and  for  one  dollar  damages,  and  for 
her  costs  and  disbursements."  From  this  judgment  the  de- 
fendant has  appealed  to  this  court. 

1.  The  sole  question  to  be  determined  is  the  validity  of  the 
decree  of  the  county  court  of  Marion  County,  allowing  D.  W. 
Jones  and  wife,  the  present  defendants,  to  adopt  the  plaintiff 
as  their  child.  If  that  decree  is  valid,  then  the  judgment  of 
the  court  below  is  right  and  ought  to  be  affirmed;  if  otherwise, 
it  must  be  reversed. 

The  act  of  adopting  a  child  is  not  of  common-law  origin, 
but  was  taken  from  the  civil  law  and  introduced  here  by  stat- 
ute. The  provisions  on  the  subject,  as  found  in  several  sec- 
tions of  Hill's  Code,  section  2937,  provide  who  may  adopt  a 
child,  residence  of  parties,  and  who  must  join  in  the  petition, 
and  in  what  court  the  petition  is  to  be  presented.  Section 
2938  says:  "  The  parents  of  the  child,  or  the  survivor  of  them, 
shall,  except  as  herein  provided,  consent  in  writing  to  such 
adoption.  If  neither  parent  is  living,  the  guardian  of  the 
child,  or  if  there  is  no  guardian,  the  next  of  kin  in  this  state, 
may  give  such  consent;  or  if  there  is  no  next  of  kin,  the  court 
may  appoint  some  suitable  person  to  act  in  the  proceedings  as 
next  friend  of  the  child,  and  to  give  or  withhold  such  consent." 

By  section  2939  the  court  is  authorized  to  proceed  as  if  a 
parent  were  dead,  if  such  parent  is  insane,  imprisoned  in  the 
state  prison  under  a  sentence  for  a  term  not  less  than  three 
years,  or  has  willfully  deserted  and  neglected  to  provide  proper 
care  and  maintenance  for  the  child  for  one  year  next  preced- 
ing the  time  of  filing  the  petition. 

Section  2940  provides  where  a  parent  does  not  give  consent 
to  the  adoption  of  a  child,  he  is  to  be  personally  served  with  a 
copy  of  the  petition  and  order  thereon,  if  found  in  the  state; 
if  not,  said  petition  is  to  be  published  once  a  week  for  three 
successive  weeks  in  such  newspaper  printed  in  the  county  as 
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the  court  directs,  the  last  publication  to  be  at  least  four  weeks 
before  the  time  appointed  for  the  hearing. 

Section  2941  requires  the  consent  of  the  child  to  such  adop- 
tion, if  he  is  of  the  age  of  fourteen  years  or  upwards. 

Section  2942  defines  the  duty  of  the  court  upon  the  hearing, 
and  what  facts  must  be  made  to  appear,  and  the  substance  of 
the  order  to  be  made. 

Section  2943  defines  the  effect  of  such  adoption  as  to  rela- 
tionship and  inheritance,  and  section  2944  deprives  the  parents 
of  such  child  of  all  legal  rights  as  respects  the  child,  and  frees 
him  from  all  obligation  of  maintenance  and  obedience  as  re- 
spects his  parents. 

The  question  thus  presented  for  our  determination  is  a  very 
important  one,  and  lies  in  narrow  limits.  Its  correct  solution 
depends  upon  the  single  question  whether  or  not  the  county 
court  of  Marion  County,  at  the  time  it  made  the  decree  author- 
izing Jones  and  wife  to  adopt  the  plaintiff,  had  acquired  the 
requisite  jurisdiction  over  the  parties  for  that  purpose.  To 
give  its  decree  any  force  or  effect,  jurisdiction  must  have  been 
acquired  by  the  court, —  1.  Over  the  persons  seeking  to  adopt 
the  child;  2.  Over  the  child;  and  3.  Over  the  parents  of  the 
child. 

It  may  be  assumed,  I  think,  that  enough  is  shown  to  give 
said  court  jurisdiction  under  subdivisions  1  and  2,  and  over 
Mrs.  Emma  G.  Charlesworth,  the  mother  of  the  child. 

The  sole  question  to  be  examined  therefore  is,  whether 
enough  is  shown  to  give  said  court  jurisdiction  oyer  the  per- 
son of  Sylvester  H.  Jenner,  the  child's  father.  But  before 
proceeding  to  the  consideration  of  this  question,  it  may  be  well 
to  advert  to  the  principles  of  law  to  be  applied  in  the  deter- 
mination of  the  question  of  jurisdiction.  And  in  the  exam- 
ination of  this  question,  we  assume,  for  the  purposes  of  this 
case,  but  without  deciding  it,  that  under  the  constitution  and 
laws  of  this  state,  county  courts,  in  the  exercise  of  the  powers 
conferred  by  this  statute,  are  to  be  regarded  as  courts  of  gen- 
era! jurisdiction. 

It  appears  that  at  the  time  the  petition  was  presented  to 
the  county  court,  Sylvester  H.  Jenner  was  a  non-resident  of 
this  state.  In  such  case,  and  the  record  is  silent,  there  can 
be  no  presumption  that  jurisdiction  over  his  person  was  ac- 
quired. 

Mr.  Justice  Field,  in  Galpin  v.  Page,  18  Wall.  350,  states 
the   rule   applicable  in   such   case:  "Whenever,   therefore,   it 
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appears,  from  the  inspection  of  the  record  of  a  court  of  gen- 
eral jurisdiction,  that  the  defendant  against  whom  a  personal 
judgment  or  decree  is  rendered  was  at  the  time  of  the  alleged 
service  without  the  territorial  limits  of  the  court,  and  thus 
beyond  the  reach  of  its  process,  and  that  he  never  appeared 
in  the  action,  the  presumption  of  jurisdiction  over  his  person 
ceases,  and  the  burden  of  establishing  jurisdiction  is  cast 
upon  the  party  who  invokes  the  benefit  or  protection  of  the 
judgment  or  decree." 

Further:  "It  is  a  rule  as  old  as  the  law,  and  never  more  to 
be  respected  than  now,  that  no  one  shall  be  personally  bound 
until  he  has  his  day  in  court,  by  which  is  meant,  until  he  has 
been  duly  cited  to  appear,  and  has  been  afforded  an  oppor- 
tunity to  be  heard.  Judgment  without  such  citation  and 
opportunity  wants  all  the  attributes  of  a  judicial  determina- 
tion. It  is  judicial  usurpation  and  oppression,  and  never  can 
be  upheld  where  justice  is  justly  administered." 

In  the  same  case,  and  speaking  more  directly  to  the  point 
now  under  consideration,  the  court  quoted  with  approbation 
a  decision  of  the  supreme  court  of  New  Hampshire,  —  Morse 
v.  Presby,  25  N.  H.  382,  —  to  the  effect  that  a  court  of  general 
jurisdiction  may  have  special  and  summary  powers,  wholly 
derived  from  statutes  not  exercised  according  to  the  course  of 
the  common  law,  and  which  do  not  belong  to  it  a3  a  court  of 
general  jurisdiction.  In  such  cases  its  decisions  must  be  re- 
garded and  treated  like  those  of  courts  of  limited  and  special 
jurisdiction.  The  jurisdiction  in  such  cases,  both  as  to  the 
subject-matter  of  the  judgment  and  as  to  the  persons  to  be 
affected  by  it,  must  appear  by  the  record;  and  everything  will 
be  presumed  to  be  without  the  jurisdiction  which  does  not 
distinctly  appear  to  be  within  it.  And  after  some  other  ob- 
servations, the  court  adds:  "But  where  the  special  powers 
conferred  are  exercised  in  a  special  manner,  not  according  to 
the  course  of  the  common  law,  or  where  the  general  powers  of 
the  court  are  exercised  over  a  class  not  within  its  ordinary 
jurisdiction  upon  the  performance  of  prescribed  conditions,  no 
such  presumption  of  jurisdiction  will  attend  the  judgment  of 
the  court." 

The  facts  essential  to  the  exercise  of  the  special  jurisdiction 
must  appear  in  such  cases  upon  the  record.  This  doctrine 
was  fully  approved  by  this  court  in  Northcutt  v.  Lemery,  8  Or. 
317,  which  renders  its  further  discussion  unnecessary. 

Applying  these  tests  to  the  record  before  us,  and  it  is  mani- 
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fest  that  the  court  had  no  jurisdiction  whatever  over  Sylvester 
H.  Jenner  at  the  time  it  rendered  said  decree  of  adoption.  He 
was  not  served  with  notice,  and  did  not  appear,  and  therefore 
the  court  was  utterly  without  jurisdiction  to  render  any  decree 
or  make  any  order  which  could  in  any  manner  affect  his 
rights. 

2.  But  counsel  for  plaintiff  argue  that  this  defendant  is  in 
no  condition  to  make  the  objections  of  want  of  jurisdiction; 
that  she  consented  to  the  act  of  adoption,  and  that  she  is 
bound  by  it.  If  this  is  so,  it  must  be  on  the  ground  of  estop- 
pel. But  estoppels  to  be  binding  must  be  mutual,  and  if  Syl- 
vester H.  Jenner,  who  was  a  necessary  party  to  this  proceeding, 
was  not  bound  by  the  decree,  it  is  not  perceived  on  what 
ground  the  same  could  be  held  binding  on  any  of  the  other 
parties. 

But  waiving  this  objection,  I  think  the  findings  show  that 
the  attempted  adoption  was  never  consummated,  because  the 
statute  under  which  the  proceedings  were  had  was  never  com- 
plied with.  The  statute  requires  the  consent  in  writing  of 
the  parents,  unless  they  are  brought  within  its  exceptions. 
Here  only  one  parent  consented,  and  there  was  no  attempt 
made  to  bring  him  within  the  exceptions  contained  in  the 
statute,  and  the  petition  was  not  served  upon  him.  A  ques- 
tion closely  akin  to  this  in  principle  came  before  the  supreme 
court  of  Iowa,  in  Tyle  v.  Reynolds,  53  Iowa,  146,  and  the  court 
said:  ''Therefore,  a  child  by  adoption  cannot  inherit  from  the 
parent  by  adoption  unless  the  act  of  adoption  has  been  done 
in  strict  accord  with  the  statute.  The  statutory  conditions 
and  terms  are,  tbat  the  written  instrument  must  be  exe- 
cuted, signed,  and  acknowledged,  and  filed  for  record;  when 
this  is  done  the  act  is  complete.  If  the  named  requisites  are 
not  done,  then  the  act  is  not  complete,  and  tbe  child  cannot 
inherit  from  the  parent  by  adoption.  The  filing  for  record  is 
just  as  important  in  a  statutory  sense  as  the  execution  or 
acknowledgment.  One  may  be  dispensed  with  as  well  as  the 
other,  for  the  right  depends  solely  upon  the  statute.  There  is 
no  room  for  construction,  unless  we  eliminate  words  from  the 
written  law,  and  this  we  are  not  authorized  to  do."  Long  v. 
Hewitt,  44  Iowa,  262,  and  Keegan  v.  Geraghty,  101  111.  26,  lay 
down,  in  effect,  the  same  principle. 

In  the  state  of  New  Jersey,  a  statute  is  in  force  very  simi- 
lar to  ours,  which  came  before  the  prerogative  court  of  that 
state,  and   received   a  construction   in  Luppie  v.  Winans,  37 
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N.  J.  Eq.  245.  In  that  case  the  court  said:  "The  child  wa» 
under  fourteen  years  of  age,  and  the  court,  as  appears  by  the 
opinion,  construed  the  statute  as  requiring  no  consent,  either 
on  part  of  parent  or  child,  to  the  adoption  in  such  case,  but 
held  that  in  such  cases  the  statute  confides  the  whole  matter 
to  the  discretion  of  the  orphans'  court  without  regard  to  the 
wishes  of  either  parent  or  child.  This  construction  is  entirely 
inadmissible.  It  would  make  the  law  liable  to  be  the  instru- 
ment of  the  forcible  transfer  of  one  man's  child  to  another 
person  in  spite  of  the  parent's  opposition,  provided  the  court 
deems  it  advantageous  for  the  child  that  the  transfer  be  made. 
The  law  expressly  gives  to  the  decree  of  adoption  the  effect  of 
severing  absolutely  the  legal  ties  between  the  parent  and  the 
child,  and  putting  an  end  to  their  reciprocal  relation.  It  de- 
clares that  from  the  date  of  the  decree,  the  rights,  duties,  and 
privileges  and  relations  between  the  child  and  the  parent, 
except  the  right  of  inheritance,  are  severed,  and  transforms 

them  all A  just,  and  it  seems  to  me  an  obivous  and 

necessary,  construction  of  our  statute  of  adoption  is,  that  if 
the  child  be  under  fourteen,  there  need  be  no  consent  on  its 
part,  but  the  consent  of  the  parent  or  parents,  if  there  be  any 
living,  provided  they  be  known,  and  not  hopelessly  intemper- 
ate or  insane,  and  have  not  abandoned  the  child,  must  be  ob- 
tained." 

The  same  view  seems  to  prevail  in  Pennsylvania  under  the 
statute  of  that  state.  The  only  case  cited  upon  the  argument 
from  that  state  is  Booth  v.  Van  Allan,  7  Phila.  401;  Hurley  v. 
0' Sullivan,  137  Mass.  84.  The  court,  in  passing  upon  the 
effect  and  construction  of  the  statute,  said:  "But  there  is  one 
other  objection  which  we  think  is  fatal.  The  act  of  May  4, 
1855,  empowers  the  court  to  make  a  decree  of  adoption  with 
the  consent  of  the  parents  or  surviving  parent,  or  if  there  be 
none,  of  the  next  friend  of  an  infant.  The  strict  legal  signifi- 
cation of  the  term  'parents'  is  the  lawful  father  and  mother 
of  a  child;  but  it  may  be  questioned  whether  it  does  not  mean 
more  than  this  in  the  act  of  1855,  —  whether  the  words  ought 
not  rather  be  taken  to  mean  those  who  stand  in  the  relation 
of  father  and  mother  to  the  infant.  If  this  be  the  correct 
view,  then  the  proceedings  for  leave  to  adopt  the  infant  as  hers 
are  void  for  want  of  consent  of  parents.  New  Hampshire  has 
a  statute  similar  to  ours,  which  came  before  the  supreme  court 
of  Massachusetts  in  Foster  v.  Waterman,  124  Mass.  592.  A 
child  of  persons  resident  in  the  state  of  Massachusetts  had 
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been  adopted  in  the  state  of  New  Hampshire,  and  the  validity 
of  said  adoption  was  the  question  to  be  decided,  and  the  court 
held  that  such  a  statute  is  not  to  be  presumed  to  extend  to  a 
case  in  which  the  domicile  of  those  petitioning  for  leave  to 
adopt  a  child  is  in  another  state;  the  provision  in  the  statute 
of  New  Hampshire,  that  the  decree  may  be  made  in  the  county 
where  the  petitioner  of  the  child  resides,  implies  that  the  stat- 
ute is  intended  to  be  limited  to  cases  in  which  all  parties  have 
their  domicile  in  that  state." 

3.  It  was  claimed,  however,  that  the  adoption  was  complete 
as  to  the  defendant  and  the  other  persons  who  were  in  fact 
parties  to  the  record.  This  construction  was  pressed  upon 
the  supreme  court  of  Iowa  in  Shearer  v.  Weaver,  56  Iowa,  578, 
and  rejected,  the  court  saying:  "Our  statute  having  provided 
specifically  the  means  whereby  one  sustaining  no  blood  rela- 
tion to  an  intestate  may  inherit  his  property,  the  rights  of 
inheritance  must  be  acquired  in  that  manner,  and  can  be  ac- 
quired in  no  other  way." 

From  these  citations,  and  the  plain  import  of  the  statute 
itself,  it  is  manifest  that  the  attempted  adoption  of  the  plain- 
tiff by  Jones  and  wife  was  never  consummated,  and  that  the 
plaintiff  never  acquired  any  rights  to  inherit  Jones's  property 
by  reason  of  the  facts  found  by  the  court. 

The  proceedings  were  fatally  defective  because  the  father  of 
the  child  did  not  consent  to  the  adoption,  nor  was  any  notice 
of  the  application  for  such  adoption  served  upon  him,  nor  did 
he  appear;  and  being  a  non-resident  of  the  state,  I  am  inclined 
to  the  opinion  the  statute  did  not  apply  to  him.  However 
that  may  be,  the  proceedings  were  fatally  defective  on  the 
other  grounds. 

The  court's  second  conclusion  of  law  was  therefore  not 
justified  by  the  facts  found,  and  for  that  reason  the  judgment 
must  be  reversed,  and  the  cause  remanded  to  the  court  below. 

The  other  case  between  the  same  parties  and  submitted  with 
this  one,  and  involving  the  same  questions,  must  also  be  re- 
versed and  remanded. 

The  conclusions  reached  render  it  unnecessary  to  order  a 
new  trial,  because  in  no  possible  view  of  the  facts  would  the 
plaintiff  be  entitled  to  recover. 

The  following  response  was  filed  to  a  petition  for  a  rehear- 
ing:— 

Lord,  J.  In  this  motion  for  rehearing  the  argument  of 
counsel  amounts  to  this:  that  the  absence  of  consent  of  one  of 
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the  parents,  or  to  give  the  notice  as  prescribed  by  the  statute 
if  not  found  in  the  state,  only  renders  the  proceeding  and  de- 
cree of  adoption  voidable,  but  not  void,  and  unless  corrected 
on  appeal,  such  decree  cannot  be  collaterally  assailed.  This 
contention  is  necessarily  based  on  the  idea  that  the  consent  of 
both  parents,  if  living  and  not  belonging  to  the  excepted 
classes,  or  notice  as  prescribed  and  already  adverted  to,  is  not 
a  prerequisite  to  jurisdiction;  that  it  is  sufficient  if  the  consent 
of  one  of  the  parents  be  obtained,  and  that  the  other  parties, 
viz.,  the  child  and  petitioning  parents,  are  present  and  con- 
senting to  the  proceeding  for  jurisdiction  to  attach,  and  thus 
to  authorize  the  court  to  judicially  act. 

If  this  position  be  tenable,  the  decree  of  adoption  is  not 
void,  and  cannot  be  collaterally  attacked,  for  it  is  elemen- 
tary law  that  after  jurisdiction  has  attached,  although  errors 
may  occur  in  the  exercise  of  such  jurisdiction,  the  judgment 
rendered  in  such  case  is  beyond  the  reach  of  collateral  inquiry. 

On  the  other  hand,  if  the  consent  of  both  parents,  or  the 
consent  of  one  and  notice  to  the  other  as  prescribed,  whether 
in  or  out  of  the  state,  as  the  case  may  be,  is  necessary,  and 
must  precede  the  right  or  power  of  the  court  to  act  judicially, 
all  other  parties  being  present  and  consenting,  such  unity  of 
consent,  so  to  speak,  is  a  prerequisite  to  jurisdiction,  and  a 
decree  not  founded  upon  it  would  be  a  mere  nullity,  binding 
no  one,  and  subject  to  be  so  declared  in  a  collateral  action. 

Our  inquiry,  then,  is  reduced  to  this:  What  are  the  require- 
ments of  our  statute  essential  to  confer  jurisdiction  upon  the 
facts  as  presented  in  this  record?  It  will  assist  us  some  in 
determining  this  question  to  ascertain  the  nature  of  the  power 
conferred  and  the  rule  of  construction  in  such  case  to  be  ap- 
plied to  the  statute. 

The  permanent  transfer  of  the  natural  rights  of  a  parent 
was  against  the  policy  of  the  common  law.  The  right  of 
adoption,  as  conferred  by  this  statute,  was  unknown  to  it, 
and  repugnant  to  its  principles.  Such  right  was  of  civil-law 
origin,  and  derived  its  sanction  from  its  code.  The  right  of 
adoption,  then,  being  in  derogation  of  common  law,  is  a  spe- 
cial power  conferred  by  statute,  and  the  rule  is,  that  such 
statutes  must  be  strictly  construed:  Brown  v.  Basey,  3  Dall. 
365;  Dwarris  on  Statutes,  257.  This  being  so,  the  statute 
must  receive  a  strict  interpretation,  and  every  requirement 
essential  to  authorize  the  court  to  exercise  the  special  power 
conferred  must  be  strictly  complied  with. 
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The  statute  provides  that  the  parents  of  the  child,  except 
as  therein  provided,  shall  consent  in  writing  to  such  adoption, 
but  further  provides,  that  if  a  parent  does  not  consent  to  the 
adoption  of  his  child,  the  court  shall  order  a  copy  of  the  pe- 
tition and  order  therein  to  be  served  on  him  personally,  if 
found  in  the  state,  and  if  not,  by  publication  as  therein  pro- 
vided. 

As  the  facts  do  not  involve  the  excepted  classes,  the  pro- 
visions of  the  statute  in  that  regard  are  omitted.  The  object 
of  such  service,  whether  actual  or  constructive,  when  it  has 
reference  to  those  cases  which  require  the  written  consent,  and 
such  written  consent  is  not  given,  is  to  notify  the  party  of  the 
hen  ring,  in  order  to  ascertain  whether  his  consent  may  be  ob- 
tained, or  will  be  given,  so  that  the  court  may  have  the  requi- 
site authority  to  make  the  decree  of  adoption.  If  he  appears 
and  refuses  to  give  such  consent,  there  is  then  wanting  what 
the  statute  specially  names  as  essential  to  authorize  the  court 
to  make  a  decree,  or  judicially  act  in  the  premises.  The  rea- 
son is,  that  consent  lies  at  the  foundation  of  statutes  of  adop- 
tion, and  when  it  is  required  to  be  given  and  submitted  to  the 
court,  the  court  cannot  take  jurisdiction  of  the  subject-matter 
without  it. 

"The  consent  of  the  natural  parents,"  says  one  writer,  "and 
of  the  child,  if  of  sufficient  understanding,  are,  except  in  cases 
where  the  parents  have  deserted  their  child,  or  are  confined  in 
prison,  as  a  rule,  indispensable":  3  Cent.  L.  J.  398. 

Says  another  writer,  in  annotating  a  case,  the  "adoption,  ex- 
cept where  it  consists  merely  in  declaring  the  person  adopted 
an  heir  of  the  adopter,  must  be  founded  on  consent.  All  the 
statutes  require  the  written,  and  generally  the  recorded,  con- 
sent of  the  adopting  parent  or  parents,  and  of  the  parents, 
parent,  guardian,  next  of  kin,  or  next  friend  of  the  minor  ap- 
pointed by  the  court,  in  most  states  the  consent  of  the  minor, 
if  over  fourteen,  and  finally  the  consent  of  the  court":  14  L. 
L.  R.  6S2. 

And  it  is  further  remarked  that  the  case  annotated  is  valu- 
able as  an  illustration  of  the  strict  construction  that  ought 
to  be  applied  in  deciding  questions  arising  under  statutes  of 
adoption. 

In  Lvppie  v.  Winans,  37  N.  J.  Eq.  245,  the  court  say:  "A 
just,  and  it  seems  to  me  an  obvious  and  necessary,  construc- 
tion of  our  statute  of  adoption  is,  that  if  the  child  be  under 
fourteen  there  need  be  no  consent  on  its  part,  but  the  consent 
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of  the  parent  or  parents,  if  there  be  any  living,  provided  they 
be  known  and  not  hopelessly  intemperate  or  insane  and  have 
not  abandoned  the  child,  must  be  obtained." 

It  is  thus  apparent  that  if  the  parents  are  living  and  do  not 
belong  to  the  excepted  classes,  that  their  consent  must  be  ob- 
tained, and  is  a  prerequisite  to  jurisdiction;  that  without  such 
consent  jurisdiction  does  not  attach,  and  the  court  is  without 
authority  to  act  and  make  a  decree  of  adoption,  and  if  it 
undertakes  to  do  so,  its  decree  will  be  a  nullity,  not  voidable 
but  void,  and  may  be  collaterally  assailed  in  any  action. 

Now,  by  this  record  the  admitted  facts  are,  that  the  father 
of  the  plaintiff  did  not  belong  to  the  excepted  classes,  that  he 
did  not  give  his  written  consent,  and  that  no  notice  in  any 
form  was  given  or  attempted  to  be  given  him. 

In  such  case  the  statute  is  explicit,  and  requires  the  consent 
of  the  parents  in  writing  to  sanction  the  authority  of  the  court 
before  it  can  make  a  decree  of  adoption;  certainly,  it  could 
not  proceed  without  notice  at  least,  assuming  that  notice  may 
be  given  in  such  cases,  and  a  failure  to  appear  would  be  equiv- 
alent to  consent. 

But  in  this  case  the  contention  is,  that  the  court  could  exer- 
cise its  jurisdiction  without  such  consent,  and  that  its  decree 
would  only  be  avoidable,  and  that  those  appearing,  it  not  hav- 
ing been  corrected  upon  appeal,  would  be  estopped  by  it.  The 
vice  of  this  argument  lies  in  assuming  that  jurisdiction  at- 
tached, and  the  court  was  authorized  to  make  a  decree  of 
adoption  without  the  consent  which  the  statute  prescribes  as 
essential  upon  the  facts  as  presented  by  this  record. 

There  is  a  marked  distinction  between  jurisdiction  and  the 
exercise  of  jurisdiction.  When  jurisdiction  has  attached,  all 
that  follows  is  but  the  exercise  of  jurisdiction,  but  jurisdiction 
does  not  attach  until  the  conditions  upon  which  it  depends  are 
fulfilled. 

In  this  case,  the  jurisdictional  facts  are  the  consent  of  the 
parents,  not  one  of  them,  but  both,  as  the  statute  requires,  and 
the  absence  of  it  is  fatal  to  the  validity  of  the  decree.  Hence 
such  a  decree  cannot  bind  or  estop  any  one,  and  may  be  col- 
laterally assailed,  whenever  and  wherever  it  may  be  inter- 
posed in  any  action. 

The  motion  is  overruled. 


Adoption,    Rights    and   Disabilities   of   Adopted   Children.  —  The 
law  on  this  subject,  as  adjudicated  in  recent  cases,  is  to  be  found  in  Lawson's 
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Rights  and  Remedies,  sec.  809;  see  also  Estate  of  Newman,  75  Cal.  213;  7 
Am.  St.  Rep.  146. 

Estoppels  must  be  Reciprocal  and  mutual,  and  bind  both  parties: 
Cecil  v.  Cecil,  19  Md.  72;  81  Am.  Dec.  626;  Mills  v.  Graves,  38  111.  455;  87 
Am.  Dec.  314;  Simpson  v.  Pearson,  31  Ind.  1;  99  Am.  Dec.  577;  Alexander  v. 
Walter,  8  Gill,  239;  50  Am.  Dec.  688;  Wetland  Canal  Co.  v.  Hathaway,  8 
Wend.  480;  24  Am.  Dec.  51. 

Judcments  Ren oered  without  Jurisdiction  are  void:  People  v.  Greene, 
74  Cal.  400;  5  Am.  St.  Rep.  448;  Dobbins  v.  McNamara,  113  Ind.  54;  3  Am. 
St.  Rep.  626;  MrEwan  v.  Zimmer,  38  Mich.  765;  31  Am.  Rep.  332;  Gilchrist 
v.  West  Virginia  etc.  Co.,  21  VV.  Va.  115;  45  Am.  Rep.  555;  Butcher  v.  Bank 
of  Brownsville,  2  Kan.  70;  83  Am.  Dec.  446;  Williamsons  Case,  26  Pa.  St.  9; 
67  Am.  Dec.  374;  Wilcoxson  v.  Burton,  27  Cal.  228;  87  Am.  Dec.  66;  Kenney 
v.  Grter,  13  111.  432;  54  Am.  Dec.  439;  Rodgers  v.  Evans,  8  Ga.  143;  52  Am. 
Dec.  390;  Brickhouse  v.  Sutton,  99  N.  C.  103;  6  Am.  St.  Rep.  497;  Barber  v. 
Morris,  37  Minn.  194;  5  Am.  St.  Rep.  836;  Landon  v.  Toivnshcnd,  112  N.  Y. 
93;  8  Am.  St.  Rep.  712;  Dorr  v.  Rohr,  82  Va.  359;  3  Am.  St.  Rep.  106; 
Horan  v.  Wahrenberger,  9  Tex.  313;  58  Am.  Dec.  145;  Lovrjoyv.  Albee,  33 
Me.  414;  54  Am.  Dec.  630;  Swiggart  v.  Harber,  4  Scam.  364;  39  Am.  Dec. 
418;  Homer  v.  State  Bank,  1  Ind.  130;  48  Am.  Dec.  355;  Pelton  v.  Plainer, 
13  Ohio,  209;  42  Am.  Dec.  197;  Shieferv.  Gates,  2  B.  Mon.  253;  38  Am.  Dec. 
164;  Flint  River  S.  Co.  v.  Foster,  5  Ga.  194;  48  Am.  Dec.  248;  Flint  River  S. 
Co.  v.  Roberts,  2  Fla.  102;  48  Am.  Dec.  178;  Jones  v.  Commercial  Bank,  5 
How.  43;  35  Am.  Dec.  419;  Keaton  v.  Banks,  10  Ired.  381;  51  Am.  Dec.  393; 
Williams  v.  Preston,  3  J.  J.  Marsh.  600;  20  Am.  Dec.  179;  Jones  v.  Jones, 
108  N.  Y.  415;  2  Am.  St.  Rep.  447;  Allen  v.  Huntington,  2  Aiken,  249;  16 
Am.  Dec.  702;  Reading  v.  Price,  3  J.  J.  Marsh.  61;  19  Am.  Dec.  162;  Piano 
Mfg.  Co.  v.  Rasey,  69  Wis.  246;  and  such  judgments  may  be  attacked  even 
on  collateral  proceedings:  Reynolds  v.  Stockton,  46  N.  J.  L.  211;  3  Am.  St. 
Rep.  305;  Chicago  etc.  R'y  Co.  v.  Summers,  113  Ind.  10;  3  Am.  St.  Rep.  616; 
Sidcnsparker  v.  Sidensparker,  52  Me.  4S1;  83  Am.  Dec.  527,  and  note;  Hahn 
v.  Kelly,  34  Cal.  391;  04  Am.  Dec.  742,  and  note  702-770;  People  v.  Greene, 
74  Cal.  400;  5  Am.  St.  Rep.  44S,  and  note  453-455;  Adams  v.  Cowles,  95 
Mo.  501;  6  Am.  St.  Rep.  71;  Ferguson  v.  Crawford,  70  N.  Y.  253;  26  Am. 
Rep.  5S9.  But  judgments  cannot  be  collaterally  attacked  for  mere  errors  or 
irregularities  which  render  such  judgments  not  void,  but  only  voidable: 
Pontic waite  v.  Glmelin,  97  Mo.  420;  Harmon  v.  Moore,  112  Ind.  221;  Brittain 
v.  Mull,  99  N.  C.  483;  Adams  v.  White,  23  Fla.  352;  State  v.  McClellan,  87 
Tenn.  52;  Tyson  r.  Belcher,  102  N.  C.  112;  Board  of  Commissioners  of  Marion 
Count//  v.  Welch,  40  Kan.  767;  Dejan  v.  Sch/zffer,  40  La.  Ann.  437;  Tierney 
v.  B  irr,  75  Iowa,  75S;  Sharp  v.  Elliott,  70  Tex.  666;  Johnston  v.  San  Fran- 
cisco Sav.  Union,  75  Cal.  134;  7  Am.  St.  Rep.  129,  and  cases  in  note  137. 

Jurisdiction*  —  What  is. — Jurisdiction,  as  applicable  to  a  state,  is  the 
authority  to  declare  and  the  power  to  enforce  the  law,  a3  well  as  the  terri- 
tory within  which  such  authority  and  power  may  be  exercised,  and  the  juris- 
diction of  a  state  is  coextensive  with  its  sovereignty:  Sanders  v.  St.  Louis  etc. 
Anchor  Line,  97  Mo.  26.  Jurisdiction,  as  applicable  to  a  court,  is  the  power 
to  hear  and  determine  the  particular  case  involved;  and  if  this  power  does 
not  exist,  there  is  no  jtiri-.ll  'tion  in  the  cas.-;  but  if  this  power  does  exist, 
then,  to  confer  actual  jurisdiction  in  the  particular  rase,  the  jurisdictional 
power  of  the  court  must  be  invoked  by  such  proceedings  as  are  requisite  un- 
der the  local  law  of  the  particular  tribunal:  B^issick  Mining  Co.  v.  Schooljield, 
10  Col.  46.      To  render  a  judgment  binding,  the  court  must  have  jurisdiction 
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over  the  parties  as  well  as  over  the  subject  matter;  and  jurisdiction  of  courts 
of  general  powers  will  be  presumed  until  the  contrary  is  shown,  but  jurisdic- 
tion of  courts  of  limited  powers  must  affirmatively  appear;  still,  it  must  be 
kept  well  in  mind  that  courts  of  general  jurisdiction  stand  upon  the  game 
footing  as  courts  of  limited  or  special  jurisdiction,  when  not  acting  within 
the  scope  of  their  general  powers,  but  under  special  statutory  powers:  Rich- 
ardson v.  Seevers,  84  Va.  259.  And  where  no  jurisdiction  exists  in  a  court, 
in  point  of  law,  to  hear  and  determine  a  cause,  the  consent  of  the  parties  will 
not  confer  jurisdiction:  App legate  v.  Dowell,  15  Or.  513;  McNeill  v.  Hodges, 
99  N.  C.  248. 

Jurisdiction  —  Presumption  as  to.  —  The  circuit  court  is  presumed  to 
have  jurisdiction  of  causes  which  it  assumes  to  try,  and  the  want  of  jurisdic- 
tion is  a  matter  of  defense:  Board  of  Commissioners  v.  Leggett,  115  Ind.  544; 
Ridling  v.  Stewart,  77  Ga.  539;  Marks  v.  Matthews,  50  Ark.  338.  Circuit 
court  is  one  of  general  jurisdiction,  and  nothing  will  be  intended  to  be  out  of 
its  jurisdiction  but  what  specially  appears  to  be  so:  Adams  v.  Cowles,  95  Mo. 
501;  6  Am.  St.  Rep.  74,  and  note  79. 

Jurisdiction  —  Validity  of  Judgment. — No  person  can  be  affected  by 
a  judicial  decree  unless  he  or  she  is  a  party  thereto,  either  individually  or  by 
representation:  Landon  v.  Townsliend,  112  N.  Y.  93;  8  Am.  St.  Rep.  712, 
and  note  716. 
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Seduction  —  Definition.  —  The  word  "seduction,"  in  its  application  to  the 
conduct  of  a  man  toward  a  woman,  means  the  use  of  some  influence, 
promise,  arts,  or  means  on  his  part,  by  which  he  induces  the  woman  to 
surrender  her  chastity  and  virtue  to  his  embraces.  A  woman  cannot 
be  said  to  be  "  seduced,"  who,  at  the  time  of  the  alleged  seduction,  was 
leading  a  lewd  and  lascivious  life. 

Seduction  —  After  Reformation.  — A  woman  may  be  guilty  of  unchastity, 
and  then  reform  and  lead  a  virtuous  life,  and  if  then  seduced,  her  seduc- 
tion ought  to  be  visited  with  such  damages  as  a  jury  would  think,  in 
view  of  all  the  facts  and  circumstances,  the  defendant  ought  to  pay;  but 
to  justify  a  recovery  there  must  be  a  reformation. 

Evidence  —  Province  of  Jury.  —  It  is  right  of  jury,  and  not  of  the  court, 
to  determine  the  effect  of  evidence,  unless  in  particular  cases  where  its 
effect  is  declared  by  law. 

G.  H.  Burnett  and  E.  A.  Downing,  for  the  respondent. 

N.  B.  Knight,  and  McCain  and  Hurley,  for  the  appellant. 

Straiian,  J.  This  is  an  action  brought  by  the  plaintiff 
against  the  defendant  to  recover  damages  for  the  seduction  of 
his  minor  daughter.  The  plaintiff  had  judgment  in  the  court 
below  for  the  sum  of  $3,633,  from  which  the  defendant  has  ap- 
pealed to  this  court.  The  only  questions  presented  for  our  con- 
sideration on  this  appeal  are  the  alleged  errors  of  the  court  in 
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giving  and  refusing  instructions.  The  appellant's  counsel  ex- 
cepted severally  to  one  instruction  given  by  the  court,  and  to 
its  refusal  to  give  those  asked  on  behalf  of  the  defendant. 

The  defendant  gave  evidence  tending  to  prove  that  for  a  long 
time  prior  to  the  alleged  seduction,  and  continuing  up  to  that 
event,  the  plaintiff's  daughter  resided  with  her  parents  in  the 
city  of  Salem;  that  she  was  in  the  habit  of  meeting  several 
young  men  of  her  acquaintance,  including  the  defendant,  out 
in  the  streets  and  avenues  of  the  city  in  the  night-time,  and 
alone;  that  these  meetings  were  as  late  as  nine  and  ten  o'clock, 
or  later;  that  on  these  occasions  the  parties  did  not  go  to  the 
house  of  plaintiff's  parents  for  her,  but  that  she  came  out  to 
meet  them. 

The  testimony  of  Stella  Patterson  tended  to  prove  that  the 
first  sexual  intercourse  between  herself  and  the  defendant  took 
place  on  the  4th  of  July,  and  according  to  Dr.  Holmes's  evi- 
dence, when  Stella  applied  to  him  for  treatment  in  the  month 
of  August  following  she  was  afflicted  with  chronic  gonorrhea. 

The  charges  excepted  to  and  two  of  the  requests  are  so 
closely  connected  that  they  will  be  considered  together.  The 
portion  of  the  charge  excepted  to  constitutes  a  part  only  of 
an  entire  sentence  in  the  charge  of  the  court.  The  complete 
sentence  is  as  follows:  "  Evidence  of  prior  unchastity  of  the 
plaintiff's  daughter  is  competent  both  to  show  that  the  sexual 
intercourse  was  without  enticement,  artifice,  persuasion,  or 
solicitation  which  overcame  her  reluctance  and  scruples,  and 
also  in  mitigation  of  damages."  And  then  comes  the  part 
excepted  to:  "  But  proof  of  former  unchastity  is  of  itself  not  a 
defense  or  bar  to  any  action  of  this  kind." 

The  following  are  two  of  the  defendant's  requests  to 
charge:  — 

"  1.  Before  you  can  find  a  verdict  for  the  defendant  in  this 
case,  you  must  first  find  from  the  evidence  that  the  plaintiff's 
daughter  was  at  and  prior  to  the  alleged  seduction  a  chaste 
female,  and  that  the  defendant  seduced  her,  and  had  illegal 
sexual  intercourse  with  her." 

"5.  Proof  that  the  defendant  and  plaintiff's  daughter  had 
illicit  sexual  intercourse  with  each  other  does  not  of  itself 
show  that  the  plaintiff's  daughter  was  seduced  by  the  defend- 
ant; but  before  you  can  find  such  seduction,  you  must  first 
find  from  the  evidence  that  the  plaintiff's  daughter  was  chaste, 
and  that  she  was  overcome  by  the  defendant  by  the  use  of 
some  artifice  or  promise,  which  by  reason  of  her  relations  with 
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and  confidence  in  the  defendant  she,  although  a  moral  and 
chaste  female,  could  not  resist." 

1.  Under  the  particular  facts  disclosed  by  this  record,  that 
part  of  the  charge  of  the  court  which  was  excepted  to  had  a 
tendency  to  mislead  the  jury.  They  might  have  well  under- 
stood from  that  language  that  no  difference  to  what  extent  or 
how  often  the  plaintiff's  daughter  may  have  engaged  in  acts 
of  lewdness  and  lasciviousness  with  miscellaneous  men,  and 
continuing  up  to  the  very  event  complained  of,  still  her  seduc- 
tion by  the  defendant  was  possible,  and  the  jury  could  only 
consider  such  acts  in  mitigation  or  to  corroborate  the  defend- 
ant's denial.  This,  I  think,  for  reasons  presently  to  be  no- 
ticed, was  going  too  far.  There  is  no  dOubt  that  a  woman  may 
be  guilty  of  unchastity,  and  then  reform  and  lead  a  virtuous 
life.  In  such,  case,  her  seduction  ought  to  be  visited  with  such 
damages  as  a  jury  would  think,  in  view  of  all  the  facts  and 
circumstances,  the  defendant  ought  to  pay;  but  to  justify  a  re- 
covery there  must  be  a  reformation.  In  other  words,  the  fe- 
male must  have  honestly  abandoned  and  ceased  her  lewd  con- 
duct for  a  sufficient  length  of  time  before  the  act  complained 
of,  as  to  induce  the  jury,  as  reasonable  men,  to  believe  the 
reformation  was  real,  and  not  feigned.  If  the  court  had  added 
to  the  charge  a  proviso  to  the  effect  that  for  a  reasonable  time 
before  the  alleged  seduction  the  plaintiff's  daughter  had  aban- 
daned  and  ceased  her  unchastity,  if  she  had  been  unchaste,  so 
as  to  satisfy  the  jury,  at  the  time  of  the  alleged  seduction,  she 
was  leading  a  virtuous  life,  such  instruction  would  have  left 
the  jury  free  to  have  instituted  the  necessary  inquiry  on  that 
subject. 

2.  By  the  two  requests  which  were  refused,  counsel  for  ap- 
pellant seek  to  present  the  question  whether  or  not  a  woman 
who  is  without  virtue  and  unchaste  can  be  the  subject  of  se- 
duction within  the  meaning  of  the  code.  The  action  for  the 
injury  and  wrong  done  to  a  father,  mother,  or  guardian  by 
the  seduction  of  a  daughter  or  ward  is  given  by  Hill's  Code, 
section  35,  as  follows:  — 

"  Sec.  35.  A  father,  or  in  case  of  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  as  plaintiff  for 
the  seduction  of  a  (laughter,  and  the  guardian  for  the  seduc- 
tion of  a  ward,  though  the  daughter  or  ward  be  not  living  with 
or  in  the  service  of  the  plaintiff  at  the  time  of  the  seduction 
or  afterwards,  and  there  be  no  loss  of  service." 

This    section    has   entirely  changed    the    character   of   the 
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action.  Under  the  law  as  it  stood  formerly,  loss  of  service 
was  the  gist  of  the  action,  without  which  it  could  not  be  sus- 
tained. The  value  of  the  services  rendered  was  immaterial, 
but  some  service,  or  a  legal  duty  to  render  the  same,  must 
have  been  alleged  and  proven,  and  then  the  jury  was  directed 
to  assess  damages  for  the  loss  of  such  service  as  well  as  for 
the  dishonor  brought  upon  the  plaintiff's  family  by  reason  of 
the  seduction  of  his  daughter,  etc.;  but  the  damages  in  fact 
were  assessed  for  the  seduction. 

This  anomalous  state  of  the  law  was  sought  to  be  remedied 
by  the  section  above  quoted,  so  that  there  need  be  now  no  loss 
of  service  by  the  parent  or  guardian,  or  liability  to  render 
service  by  the  daughter  or  ward.  Special  damages,  such  as 
expenses  incurred  for  medical  treatment  and  the  like,  are  still 
recoverable,  but  they  must  be  specially  alleged  in  the  com- 
plaint. 

But  the  question  which  presents  the  greatest  difficulty  is, 
What  is  meant  by  the  word  "seduction"  in  this  section? 
Lexicographers  are  not  agreed  as  to  its  meaning.  Webster 
defines  the  word  "  seduce  ":  "  To  draw  aside  from  the  path  of 
rectitude  and  duty  in  a  manner;  to  entice  to  evil;  to  lead 
astray;  to  tempt  and  lead  to  iniquity;  to  corrupt;  to  deprave; 
to  induce  to  surrender  chastity."  And  the  word  "  seduction  " 
thus:  "The  act  of  seducing  or  of  enticing  from  the  path  of 
duty;  specifically,  the  act  or  crime  of  persuading  a  female  to 
surrender  her  chastity."  Burrill's  Law  Dictionary  thus  de- 
fines it:  "  The  debauching  of  a  woman;  the  offense  of  inducing 
a  woman  to  consent  to  unlawful  intercourse,"  —  omitting  alto- 
gether the  elements  of  chastity. 

Under  Webster's  definition,  the  female  must  have  been  per- 
suaded to  surrender  her  chastity  ;  under  Burrill's,  only  to 
consent  to  unlawful  intercourse. 

Courts  have  been  more  inclined  to  follow  Webster's  defi- 
nition than  those  given  by  the  legal  lexicographers. 

In  Croghan  v.  State,  22  Wis.  444,  the  word  "  seduction  "  is 
thus  defined:  "The  word  'seduction,'  when  applied  to  the 
conduct  of  a  man  toward  a  female,  is  generally  understood  to 
mean  the  use  of  some  influence,  promise,  arts,  or  means  on  his 
part  by  which  he  induces  the  woman  to  surrender  her  chastity 
and  virtue  to  his  embraces." 

So  this  court  in  Parker  v.  Montsith,  7  Or.  277,  approved  of 
the  following  definition  of  "  seduction ":  "A  promise  of  mar- 
riage   by   the    defendant    to  Flora    Parker,   or  any   influence 
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exerted  by  him  over  her,  such  as  gaining  her  affections,  or 
acquiring  influence  over  her,  or  persuading  her,  which  had  a 
tendency  to  draw  her  from  the  path  of  virtue,  would  be  suffi- 
cient, if  followed  by  illicit  intercourse,  to  constitute  seduction, 
if  the  jury  believe  that  she  was  thereby  constrained  to  yield  to 
his  desire." 

And  this  court  in  Breon  v.  Henkle,  14  Or.  494,  construing 
section  36,  Hill's  Code,  which  gives  a  right  of  action  to  a  female 
who  is  unmarried  and  over  twenty-one  years  of  age,  and  who 
has  been  seduced,  said:  "The  section  of  the  statute  which 
gives  the  right  of  action  only  provides  that  the  plaintiff  may 
recover  such  damages  as  may  be  assessed  in  her  favor.  I 
suppose  this  should  be  construed  to  mean  legitimate  damages, 
and  the  case  being  sui  generis,  it  leaves  a  wide  scope  for  con- 
struction. If  the  section  intends  that  such  woman  in  any  case 
of  illicit  sexual  intercourse  resulting  in  pregnancy  can  main- 
tain an  action  against  her  paramour,  the  recovery  should  be 
confined  to  the  actual  pecuniary  loss  sustained.  Such  a  rule 
would  not  be  unjust  to  the  man  in  any  case.  It  would  only 
be  a  fair  apportionment  of  a  burden  arising  from  a  mutual 
wrong.  If,  however,  it  is  intended  to  include  in  all  cases  the 
loss  of  character  and  reputation  of  the  woman,  and  the  dam- 
ages be  estimated  by  a  jury  of  men,  it  would  operate  oppres- 
sively and  perniciously.  It  would  tend  to  the  demoralization 
of  the  female  sex;  would  be  a  reward  for  uncbastity,  which  a 
class  of  adventuresses  would  be  swift  to  profit  by.  If,  on  the 
other  hand,  the  said  section  intends  to  enable  an  unfortunate 
woman,  whose  love  and  confidence  have  been  gained,  and  her 
consent  to  the  sexual  intercourse  been  secured  through  hypoc- 
risy and  artifice,  to  maintain  an  action  for  compensation  in 
damages,  she  should  not  only  recover  for  the  pecuniary  loss 
suffered,  but  also  on  account  of  her  mental  anguish  and  loss 
of  reputation  and  character.  If  such  construction  of  the  sec- 
tion of  the  statute  in  question  is,  however,  to  obtain,  there 
should  be  something  more  than  a  mere  'reluctance'  upon  her 
part  to  commit  the  act.  It  should  be  a  reluctance  that  entice- 
ments and  persuasions  could  not  overcome  without  the  pres- 
ence of  some  other  potent  influence;  such  a  state  of  facts 
should  be  proved  as  would  convince  a  fair-minded  person  that 
she  had  been  deceived  and  deluded,  and  that  her  submission 
was  in  consequence  of  such  deception  and  delusion.  To  term 
coaxing  and  persuasion  of  a  woman  to  yield  to  the  lecherous 
embraces  of  a  man  'a  seduction  bv  artifice'  would  be  a  misno- 
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mer;  a  virtuous-minded  woman  would  promptly  spurn  such 
approaches  with  indignation.  And  if  the  statute  is  to  receive 
the  construction  last  indicated,  —  if  a  woman  of  mature  years 
is  allowed  to  recover  damages  for  the  loss  of  reputation  and 
character  in  consequence  of  having  permitted  a  man  to  have 
carnal  knowledge  of  her,  —  she  should  be  required  to  show 
that  she  had  been  prudent;  had  exercised  at  least  ordinary 
discretion;  had  sacrificed  her  virtue  through  an  influence  that 
was  calculated  to  lead  astray  an  honest-minded  female.  An 
action  for  obtaining  property  fraudulently  cannot  be  main- 
tained without  proof  of  facts  calculated  to  deceive  a  person  of 
ordinary  prudence;  and  how  can  a  female  a  long  way  beyond 
girlhood  claim  to  have  been  defrauded  of  that  which  every 
womanly  instinct  of  her  nature  prompts  her  to  set  the  highest 
value  upon,  by  'flattery,  false  promises,  artifice,  urgent  impor- 
tunity, based  upon  professions  of  attachment,'  unless  they  are 
of  such  a  character  as  are  calculated  to  mislead  an  ordinarily 
prudent  and  virtuous-minded  woman":  Bell  v.  Rinker,  29  Ind. 
267. 

So  far,  those  extracts,  I  think,  tend  to  show  that,  in  con* 
struing  the  statute  under  consideration,  to  constitute  seduc- 
tion, something  more  is  necessary  than  sexual  intercourse, 
induced  by  persuasions,  urgent  importunities,  etc.,  followed 
by  pregnancy;  but  just  where  the  dividing  line  is  to  be  drawn 
seems  difficult.  If  the  word  "chaste,"  in  this  connection,  is 
used  in  the  sense  of  never  having  submitted  to  illicit  sexual 
intercourse,  the  requirement  is  greater  than  the  law  exacts; 
because  it  has  been  frequently  determined  that  a  woman  may 
be  seduced  who  had  previously  at  some  period  of  her  life  been 
unchaste. 

Baird  v.  Boehner,  72  Iowa,  318,  is  a  case  where  the  plaintiff 
had  formed  an  illicit  connection  with  the  defendant,  which 
continued  for  some  time,  and  then  the  plaintiff  concluded  she 
would  reform,  and  for  that  purpose  went  from  the  state  of 
Iowa  to  Kansas,  where  she  remained  about  one  year,  and 
then  returned  to  Iowa,  where  the  alleged  seduction  took  place. 
The  evidence  tended  to  show  that  during  her  absence  she  led 
a  virtuous  life,  but  upon  her  return  to  Iowa,  she  again  sub- 
mitted to  the  defendant;  and  the  court  held,  for  the  purposes 
of  the  opinion,  that  she  was  of  chaste  character  after  her  re- 
turn from  Kansas,  but  the  plaintiff  failed  on  other  grounds. 

So  in  Smith  v.  Milburn,  17  Iowa,  30,  it  appeared  that  the 
plaintiff,   who    was    suing    for    her   own    seduction,   but    had 
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reformed  and  was  then  seduced,  might  maintain  the  action, 
and  her  previous  unchastity  would  effect  only  the  measure  of 
damages;  and  Love  v.  Mosoner,  6  Baxt.  24,  32  Am.  Rep.  522, 
is  to  the  same  effect. 

And  a  number  of  cases  hold  that  in  an  action  by  the  father 
of  a  seduced  female,  her  character  for  chastity  is  in  issue,  and 
prior  unchastity  may  be  proved,  not  only  to  corroborate  the 
defendant,  where  he  denies  the  seduction,  but  also  in  mitiga- 
tion of  damages:  Hogan  v.  Cregan,  6  Rob.  (N.  Y.)  138;  Shat- 
tuck  v.  Myers,  13  Ind.  46;  74  Am.  Dec.  236;  White  v.  Murtland, 
71  111.  250;  22  Am.  Rep.  100;  Drish  v.  Davenport,  2  Stew.  266. 

But  these  authorities  leave  the  main  question  untouched, 
which  counsel  for  appellant  seek  to  present  on  this  appeal, 
and  that  is,  What  is  the  legal  effect  of  lewd  practices  and 
habits  of  the  female  alleged  to  have  been  seduced  at  and 
immediately  before  such  alleged  seduction?  Do  they  only 
mitigate  the  damages,  and  corroborate  the  defendant's  denial 
of  the  seduction?  or  do  they  go  further,  and  defeat  the  plain- 
tiff's right  of  recovery  entirely,  if  the  jury  are  satisfied  that 
the  female  alleged  to  have  been  seduced  was  in  the  habit  of 
seeking  opportunities  for  criminal  indulgence,  not  only  with 
the  defendant,  but  with  various  other  persons,  about  the  time 
of  such  alleged  seduction?  In  other  words,  can  a  woman  who 
engages  in  criminal  indulgence  with  her  male  acquaintances 
as  opportunities  present  themselves,  and  who  will  make  op- 
portunities for  that  purpose,  be  said  to  be  seduced  within  the 
true  intent  and  meaning  of  the  statute?  Is  such  a  woman 
drawn  aside  from  the  path  of  virtue  and  overreached  by  the 
artifice,  deception,  and  cunning  of  the  seducer?  Unless  these 
questions  can  be  answered  in  the  affirmative,  it  is  not  per- 
ceived that  she  was  "seduced."  To  hold  otherwise  would  be 
to  break  down  all  distinctions  between  the  virtuous  and  vi- 
cious, and  to  place  the  common  bawd  on  the  same  plane  with 
the  virtuous  woman  whose  life  was  pure,  and  whose  confidence 
had  been  betrayed  by  the  heartless  libertine. 

Instruction  No.  5,  while  it  is  subject  to  some  verbal  criticism, 
contained  a  correct  legal  proposition,  as  applied  to  the  facts 
of  this  case,  and  the  same  ought  to  have  given  to  the  jury. 

No.  1  was  misleading,  and  properly  refused,  for  the  reason 
that  it  required  the  jury  to  find  "that  the  plaintiff's  daughter 
was  at  and  prior  to  the  alleged  seduction  a  chaste  female," 
etc.  At  some  period  of  her  life  prior  to  the  alleged  seduction 
she  mav  have   been   unchaste,  and  then  reformed.     But  this 
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instruction  would  allow  no  reformation.  It  has  already  been 
shown  that  this  is  not  the  law. 

3.  The  defendant's  counsel  asked  one  other  instruction,  as 
follows:  "The  fact  that  the  plaintiff's  daughter  was  suffering 
at  the  time  of  her  alleged  seduction  with  a  venereal  disease, 
if  you  find  sueh  fact  to  exist,  would,  if  not  explained,  in  itself 
be  sufficient  evidence  of  unchastity  to  prevent  a  recovery  in 
this  action."  This  instruction  was  properly  refused,  for  the 
reason  that  it  invades  the  province  of  the  jury.  It  is  the  right 
of  the  jury,  and  not  the  court,  to  determine  the  effect  of  evi- 
dence, unless  in  particular  cases  where  its  effect  is  declared  by 
the  code. 

It  follows  from  what  has  been  said  that  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  a  new  trial. 


Seduction  —  Definition  of  the  Crime.  —  Under  the  Michigan  statute, 
seduction  is  committed  if  a  man  has  carnal  intercourse  with  a  woman,  to 
which  she  assented,  if  such  assent  was  obtained  by  a  promise  of  marriage 
made  by  the  man  at  the  time,  and  to  which  intercourse  she  would  not  have 
assented  or  yielded  without  such  promise:  People  v.  De  Fore,  64  Mich.  693; 
8  Am.  St.  Rep.  803,  and  extended  note  S70-S72,  upon  the  crime  of  seduction 
as  defined  in  the  different  American  statutes;  State  v.  Horton,  100  N.  C.  443; 
6  Am.  St.  Rep.  613;  extended  note  to  State  v.  Carron,  87  Am.  Dec.  405-411. 
To  authorize  a  conviction  for  seduction  under  the  Alabama  code,  the  woman 
alleged  to  have  been  seduced  must  not  only  be  unmarried,  but  chaste  in  fact 
at  the  time  of  the  crime;  and  the  question  is  not  as  to  her  reputed  chastity, 
but  as  to  her  actual  chastity:  Httssey  v.  State,  86  Ala.  34;  Slate  v.  Prizer,  49 
Iowa,  531;  31  Am.  Rep.  155;  Polk  v.  Slate,  40  Ark.  482;  48  Am.  Rep.  17. 

Seduction  —  Chastity  —  Reformation  of  an  Unchaste  Woman.  —  An 
unmarried  female  may  reform  and  gain  character  for  chastity,  within  the 
meaning  of  section  4209  of  the  Iowa  Revision  of  1860,  making  the  seduction 
of  a  female  of  "  previously  chaste  character  "  a  crime,  where  she  Las  become 
unchaste  by  sexual  intercourse:  Slate  v.  Carron,  18  Iowa,  372;  87  Am.  Dec. 
401,  and  note  408. 

Evidence  —  The  Credibility  and  Weight  of  Evidence  is  a  question 
for  the  jury  to  decide:  Turner  v.  Child,  Dev.  25,  133,  331;  17  Am.  Dec.  555; 
Fwher  v.  Duncan,  1  Hen.  &  M.  563;  3  Am.  Dec.  605;  Paivson  v.  Donnell,  1 
Gill  &  J.  1;  19  Am.  Doc.  213;  Storall  v.  Farmers  etc.  Hank,  8  Smedes  &  M. 
305;  47  Am.  Dec.  85;  Beaman  v.  Russell,  20  Vt.  205;  49  Am.  Dec.  775;  Flem- 
ing v.  Marine  Ins.  Co.,  4  Whart.  59;  33  Am.  Dec.  33;  Cohea  v.  Hunt,  2  Smedes 
&  M.  227;  41  Am.  Dec.  589;  State  v.  Smart,  4  Rich.  356;  55  Am.  Dec.  683; 
Morrison  v.  Whiteside,  17  Md.  452;  79  Am.  Dec.  661;  Bujfington  v.  Cook,  35 
Ala.  312;  73  Am.  Dec.  491;  Roth  v.  Buffalo  etc.  R.  U.  Co.,  34  N.  Y.  548;  90 
Am.  Dec.  730;  Nichols  v.  Sixth  Ave.  R.  R.  Co.,  38  N.  Y.  131;  97  Am.  Dec. 
780;  Henry  v.  Sioux  City  etc.  R'y  Co.,  75  Iowa,  84;  9  Am.  St.  Rep.  457,  and 
note  462;  Mynnlng  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804; 
Hussey  v.  SU>U,  86  Ala.  34;  Lamb  v.  Taylor,  67  Md.  85. 
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Assault  —  Definition.  —  To  constitute  an  assault,  there  must  be  an  inten- 
tional attempt  to  do  injury  to  the  person  of  another  by  violence,  and 
such  attempt  must  be  coupled  with  the  present  ability  to  do  the  injury 
attempted.         % 

Assault.  —  To  Point  Empty  Gun  at  Another,  at  a  distance  from  thirty 
to  seventy  yards,  whereby  such  other  is  put  in  fear,  and  flees,  is  not  an 
assault  with  a  dangerous  weapon. 

Assault  —  Dangerous  Weapon. — A  dangerous  weapon  is  one  capable  of 
producing  death  or  great  bodily  harm.  An  unloaded  gun  in  the  hands 
of  the  defendant,  at  a  distance  of  four  or  five  rods  from  the  party  alleged 
to  have  been  assaulted,  is  not  a  dangerous  weapon. 

Assault  —  Lethal  Weapons.  —  Guns,  swords,  knives,  pistols,  and  the  like, 
are  clearly  lethal  weapons,  as  matter  of  law,  when  used  within  striking 
distance  from  the  person  assaulted;  all  others  are  lethal  or  not,  accord- 
ing to  their  capability  to  produce  death  or  great  bodily  barm  in  the 
manner  in  which  they  are  used,  and  of  this  the  jury  must  always  be  the 
judges.  In  the  particular  case  under  consideration,  the  gun  was  a  lethal 
weapon,  if  it  was  loaded;  otherwise  it  was  harmless. 

Assault — Intent. — No  intent  is  necessary  to  constitute  crime  of  being 
armed  with  a  dangerous  weapon,  and  assaulting  another  therewith, 
other  than  such  as  may  be  embraced  in  the  act  of  making  an  assault 
with  a  dangerous  weapon.  A  specific  intent  to  inflict  death  or  great 
bodily  harm  is  unnecessary. 

W.  M.  Colvig,  district  attorney,  for  the  state. 

Cogswell  and  Cogswell,  and  J.  W.  Hamaker,  for  the  appellant. 

Strahan,  J.  The  defendant  was  indicted  by  the  grand 
jury  of  Klamath  County  for  being  armed  with  a  dangerous 
weapon,  to  wit,  a  Winchester  rifle,  and  assaulting  H.  J.  Chris- 
man  with  such  rifle. 

The  evidence  of  the  assault  introduced  upon  the  trial  tended 
to  prove  that  the  defendant,  when  not  less  than  thirty  yards 
nor  more  than  seventy  yards  from  said  Chrisman,  pointed  a 
Winchester  rifle  at  him,  and  threatened  to  kill  him  if  he  did 
not  turn   back.     His  words  were,  "Turn  back,  you  dirty  son 

of  a  b h,  or  I  will  kill  you."     The  transcript  shows  there 

was  no  direct  evidence  that  the  gun  was  loaded,  or  that  the 
defendant  cocked  it,  or  did  anything  except  to  point  the  gun 
at  Chrisman,  and  use  the  language  above  quoted.  There  was 
evidence  tending  to  prove  that  Chrisman  was  frightened,  and 
fled  from  the  defendant. 

At  the  conclusion  of  the  evidence,  the  court,  amongst  other 
instructions,  gave  the  jury  the  following:  "If  you  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that,  at  the 
time  and  place  as  charged  in  the  indictment,  B.  A.  Godfrey 


Jan.  1889. J  State  v.  Godfrey.  831 

pointed  a  gun  at  Herbert  J.  Chrisman  in  a  menacing  and 
threatening  manner,  as  if  to  shoot,  and  the  said  Chrisman 
was  then  within  carrying  distance  of  said  gun,  and  that  the 
said  Chrisman,  as  a  reasonable  man,  was,  under  the  circum- 
stances as  then  presented  to  him.  justified  in  believing  that 
the  defendant  intended  to  shoot  him,  and  did  so  believe,  and 
was  in  fear  of  being  shot  by  said  defendant,  and,  under  such 
fear,  fled  from  said  defendant,  without  knowing  whether  said 
gun  was  loaded  or  not,  then  the  defendant  is  guilty,  no  mat- 
ter whether  the  gun  was  loaded  or  not." 

The  court  further  instructed  the  jury  as  follows:  "If  you 
believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that, 
at  the  time  and  place  as  charged  in  the  indictment,  said  Her- 
bert J.  Chrisman  and  another  person  were  in  a  cart  or  buggy 
together,  and  that  said  defendant,  Godfrey,  pointed  a  loaded 
gun  at  both  of  them  in  a  threatening  manner,  and  under  the 
circumstances  mentioned  in  the  last  instruction  (No.  1),  within 
carrying  distance  of  said  gun,  then  you  must  find  the  defend- 
ant guilty." 

To  the  giving  of  each  of  these  instructions,  the  defendant 
excepted. 

The  defendant  asked  the  following  instructions,  all  of  which 
were  refused  by  the  court,  and  separate  exceptions  saved  to 
the  ruling  in  each  case:  — 

"1.  A  dangerous  weapon  is  one  capable  of  producing  death 
or  great  bodily  harm. 

"2.  An  assault  is  an  unlawful  attempt,  coupled  with  a 
present  ability,  to  commit  a  violent  injury  upon  the  person  of 
another. 

l,3.  An  unloaded  gun,  at  a  distance  of  four  or  five  rods  from 
the  party  alleged  to  have  been  assaulted,  is  not  a  dangerous 
weapon. 

:'4.  Whether  or  not  the  defendant  in  this  action  was,  at  the 
time  of  this  alleged  assault,  armed  with  a  dangerous  weapon, 
is  a  question  of  fact  which  you  are  to  determine  from  the  evi- 
dence, and  in  doing  so,  you  are  to  take  into  consideration  all 
the  circumstances,  —  whether  or  not  the  gun  was  loaded,  the 
distance  the  parties  were  from  each  other,  the  manner  of  its 
use,  —  and  unless  you  are  satisfied,  beyond  a  reasonable  doubt, 
from  all  the  circumstances  in  the  case,  that  he  was  armed  with 
a  weapon  which,  at  the  distance  the  parties  were  from  each 
other,  was  capable  of  producing  death  or  great  bodily  injury, 
then  you  must  acquit. 
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"5.  One  of  the  questions  for  you  to  determine  is,  whether 
the  gun  with  which  it  is  charged  the  defendant  committed 
the  assault  was  loaded;  and  unless  it  is  established  beyond  a 
reasonable  doubt  that  the  gun  was  so  loaded,  you  will  have 
to  fi»d  that  it  was  not  loaded;  and  should  you  find  that  the 
gun  was  not  loaded,  then  you  will  have  to  decide,  from  the 
evidence,  whether  an  unloaded  gun,  at  the  distance  the  de- 
fendant was  from  the  prosecuting  witness  at  the  time  of  the 
alleged  assault,  was  a  dangerous  weapon,  and  if  not,  then  you 
must  acquit." 

The  first  instruction  given  by  the  court,  to  which  an  excep- 
tion was  taken  in  effect,  told  the  jury  that  if  the  defendant 
pointed  the  gun  at  Chrisman,  under  the  circumstances  therein 
enumerated,  the  defendant  was  guilty,  no  matter  whether  the 
gun  was  loaded  or  not.  This  is  equivalent  to  saying  that  it 
is  a  felonious  assault  to  point  an  empty  gun  at  another,  whereby 
ne  is  put  in  fear,  and  flees.  Such  an  act,  no  doubt,  deserves 
the  severest  reprehension,  but  unless  it  constitutes  an  assault, 
the  conviction  cannot  be  sustained,  no  difference  what  view 
we  may  take  of  the  other  questions  presented. 

Burrill's  Law  Dictionary  defines  an  assault  to  be  an  unlaw- 
ful setting  upon  one's  person:  Finch's  Law,  b.  3,  c.  9.  An 
intentional  attempt  by  violence  to  do  a  corporeal  injury  to 
another:  Wharton's  Crim.  Law,  311;  1  Hill,  351.  An  at- 
tempt or  offer,  with  force  or  violence,  to  do  a  corporeal  hurt 
to  another,  as  by  striking  at  him  with  or  without  a  weapon, 
or  presenting  a  gun,  etc.  Rapalje  defines  it  thus:  "An  as- 
sault is:  1.  An  attempt  unlawfully  to  apply  an  actual  force, 
however  small,  to  the  person  of  another,  directly  or  indirectly; 
2.  The  act  of  using  such  a  gesture  towards  another  person  as 
to  give  him  reasonable  grounds  to  believe  that  the  person 
using  the  gesture  meant  to  apply  actual  force  to  his  person": 
1  Law  Diet.,  tit.  Assault.  Any  willful  and  unlawful  attempt 
to  offer  with  force  to  do  a  corporeal  injury  to  another:  1  Ab- 
bott's Law  Diet.,  tit.  Assault,  90. 

But  these  definitions  furnish  no  certain  or  satisfactory 
solution  of  the  question,  and  if  we'look  at  the  adjudged  cases, 
they  appear  to  be  irreconcilable. 

Chapman  v.  State,  78  Ala.  463,  56  Am.  Rep.  42,  is  a  late 
and  well-considered  case  holding  that  to  present  and  aim  an 
unloaded  gun  at  a  person  within  shooting  distance,  in  such  a 
manner  as  to  terrify  him,  he  not  knowing  that  the  gun  is  not 
loaded,  will  not  support  a  conviction  for  a  criminal  assault. 
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although  it  may  support  a  civil  action  for  damages.  This 
case  presents  the  leading  authorities  on  both  sides  of  this 
question,  and  sums  up  the  result  reached  by  the  court  thus: 
"The  true  test  cannot  be  the  mere  tendency  of  an  act  to  pro- 
duce a  breach  of  the  peace;  for  opprobrious  language  has  this 
tendency,  and  no  words,  however  violent  or  abusive,  can  at 
common  law  constitute  an  assault.  It  is  unquestionably  true 
that  an  apparent  attempt  to  do  corporeal  injury  to  another 
may  often  justify  the  latter  in  promptly  resorting  to  measures 
of  self-defense.  But  this  is  not  because  such  apparent  attempt 
is  itself  a  breach  of  the  peace;  for  it  may  be  an  act  entirely 
innocent.  It  is  rather  because  the  person  who  supposes  him- 
self to  be  assaulted  had  a  right  to  act  upon  appearances  when 
they  create  reasonable  grounds  from  which  to  apprehend  im- 
minent peril.  There  can  be  no  difference  in  reason  between 
presenting  an  unloaded  gun  at  an  antagonist  in  an  affray  and 
presenting  a  walking-cane  as  if  to  shoot,  providing  he  honestly 
believes,  and  from  the  circumstances  has  reasonable  grounds 
to  believe,  that  the  cane  was  a  loaded  gun.  Each  act  is  a 
mere  menace,  the  one  equally  with  the  other,  and  mero 
menaces,  whether  by  words  or  acts,  without  intent  or  ability 
to  injure,  are  not  punishable  crimes,  although  they  may  often 
constitute  sufficient  ground  for  a  civil  action  for  damages." 

The  test,  moreover,  in  criminal  cases,  cannot  be  the  mere 
fact  of  unlawfully  putting  one  in  fear,  or  in  creating  alarm  in 
the  mind;  for  one  may  obviously  be  assaulted,  although  in 
complete  ignorance  of  the  fact,  and  therefore  entirely  free 
from  alarm:  People  v.  Lilly,  43  Mich.  525;  1  Crim.  Law  Mag. 
605.  And  one  may  be  put  in  fear  under  pretense  of  begging, 
as  in  Tapline's  case,  occurring  during  the  riots  in  London,  de- 
cided in  1780,  and  reported  in  2  East  P.  C.  712,  and  cited  in 
many  of  the  old  authorities. 

These  views  are  sustained  by  State  v.  Napper,  6  Nev.  113; 
Regina  v.  James,  47  Eng.  Com.  L.  530;  Black  v.  Bernard,  38 
Id.  365;  People  v.  Lilly,  43  Mich.  521;  Robinson  v.  State,  31 
Tex.  171;  Lawson  v.  State,  30  Ala.  14;  McKay  v.  State,  44  Tex. 
43;  3  Greenl.  Ev.,  sec.  61;  People  v.  Jacobs,  29  Cal.  579.  Nu- 
merous other  cases  to  the  same  effect  are  carefully  collated  in 
1  Am.  &  Eng.  Ency.  of  Law,  815,  816. 

I  think  these  authorities  clearly  show  that  to  constitute  an 

assault   there  must  be  an   intentional  attempt  to   do  injury 

to  the  person  of  another  by  violence,  and  that  such  attempt 

must  be  coupled  with   a  present  ability  to  do  the  injury  at- 
Am.  St.  Rkp.,  Vol.  XI.  — 63 
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tempted.  It  is  equally  manifest  that  the  element  of  fear  or 
apprehension  on  the  part  of  the  person  against  whom  the  at- 
tempt is  made  cannot  be  controlling,  or  in  any  way  influence 
the  conclusion,  for  the  reason  that  such  person  may  be  as- 
eaulted  and  be  wholly  unconscious  of  the  injury.  I  am  there- 
fore* of  the  opinion  that  the  first  instruction  given  by  the 
court  was  erroneous. 

2.  Turning  now  to  the  instructions  asked  on  the  part  of  the 
defendant,  we  are  of  the  opinion  that  No.  1  ought  to  have  been 
given.  A  dangerous  weapon  is  a  necessary  element  in  the 
commission  of  the  crime  for  which  the  defendant  was  indicted. 
Without  it  he  could  not  be  guilty  of  the  felonious  assault 
charged.  The  instructions  asked  briefly  defined  such  weapon, 
and  its  refusal  was  error. 

3.  So  in  regard  to  instruction  No.  2  asked  by  defendant, 
defining  an  assault.  An  unlawful  attempt  to  do  injury  to  the 
person  of  another,  without  the  ability  to  accomplish  it,  would 
not  constitute  an  assault,  nor  would  the  ability  without  the 
attempt  be  sufficient.  Both  elements  must  concur.  This  in- 
struction, then,  should  also  have  been  given. 

4.  Instruction  No.  3  asked  by  the  defendant  should  also 
have  been  given.  Manifestly,  an  unloaded  gun  in  the  hands 
of  the  defendant  four  or  five  rods  from  Chrisman  was  a 
harmless  implement,  with  which  no  personal  injury  could 
possibly  have  been  inflicted  upon  Chrisman.  Without  the 
use  of  a  dangerous  weapon,  the  defendant  could  not  commit 
the  crime  charged;  and  the  weapon  was  not  dangerous  in  a 
legal  sense,  unless  at  the  time  of  its  use  it  was  capable  of  pro- 
ducing death  or  great  bodily  harm. 

5.  Under  the  circumstances  disclosed  by  this  record,  the 
fourth  instruction  asked  by  appellant  contained  a  correct 
statement  of  the  law,  and  should  also  have  been  given.  Some 
weapons  under  particular  circumstances  are  so  clearly  lethal 
that  the  court  may  declare  them  to  be  such  as  a  matter  of 
law.  Of  this  class  are  guns,  swords,  knives,  pistols,  and  the 
like,  when  used  within  striking  distance  from  the  victim;  all 
others  are  lethal  or  not,  according  to  their  capability  to  pro- 
duce death  or  great  bodily  harm  in  the  manner  in  which  they 
are  used,  and  of  this  the  jury  must  always  be  the  judges.  It 
is  a  question  of  fact,  the  termination  of  which  properly  belongs 
to  them.  In  the  case  under  consideration,  the  gun  was  a 
lethal  weapon,  if  it  was  loaded;  otherwise  it  was  harmless. 
It  was  therefore  the  peculiar  and  exclusive  province  of  the 
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jury  to  say  whether  this  was  so  or  not;  and  the  court  erred 

in  so  refusing  to  instruct  them. 

6.  Instruction  No.  5,  also  asked  by  the  defendant,  depends 
upon  the  same  principles  as  No.  4,  and  its  refusal  was  error, 
for  the  same  reasons  given  in  reference  to  No.  4. 

7.  The  defendant  also  asked  the  court  to  give  the  jury  the 
following  instruction,  numbered  7:  "Unless  it  is  established 
beyond  a  reasonable  doubt  that  the  defendant  at  the  time  of 
the  alleged  assault  intended  to  inflict  death  or  great  bodily 
harm  upon  Chrisman,  coupled  with  a  present  ability  to  carry 
the  same  into  effect,  you  must  aquit."  This  instruction  was 
properly  refused.  No  specific  intent  is  necessary  to  constitute 
the  crime  under  this  statute,  other  than  such  as  may  be  em- 
braced in  the  act  of  making  an  assault  with  a  dangerous 
weapon.  This  simply  embraces  the  intentional  and  unlawful 
use  of  a  dangerous  weapon,  by  means  of  which  an  assault  is 
committed  with  such  weapon  upon  the  person  of  another. 

One  or  two  other  unimportant  exceptions  were  taken,  but  it  is 
unnecessary  to  notice  them,  as  every  principle  of  law  involved 
in  the  case  is  disposed  of  by  what  is  said  on  the  questions 
above  suggested. 

The  judgment  will  be  reversed,  and  a  new  trial  had  in  the 
court  below. 


Assault  —  What  Constitutes  the  Crime. — Under  the  Arkansas  statute, 
both  the  intention  to  commit  and  the  ability  to  commit  a  battery  is  neces- 
sary to  constitute  an  assault:  Pratt  v.  State,  49  Ark.  179;  and  such  has  been 
held  to  be  the  law  in  a  recent  California  case:  People  v.  Dodel,  77  Cal.  293. 
Assault  and  battery  consists  in  unlawful  and  unjustifiable  use  of  force  and 
violence  upon  the  person  of  another,  however  slight:  Commonwealth  v.  McKie, 
1  Gray,  61;  61  Am.  Dec.  410.  An  assault  is  an  intentional  attempt,  by  vio- 
lence, to  do  an  injury  to  the  person  of  another:  State  v.  Davis,  1  Ired.  125; 
35  Am.  Dec.  735,  and  note  737. 

Assault  —  Instances  of.  —  It  is  an  assault  to  raise  an  ax  and  threaten  to 
split  another  down  if  he  does  not  do  a  certain  act:  State  v.  Morgan,  3  Ired. 
1S6;  38  Am.  Dec.  714,  and  note  719.  One  is  guilty  of  assault  who  delivers 
to  another  a  thing  to  be  eaten  containing  "love  powders,"  knowing  that  it 
contains  a  foreign  substance,  and  concealing  the  fact,  if  the  other  party  in 
ignorance  of  the  fact  eats  it  and  is  injured  thereby:  Commonwealtli  v.  Strut- 
ton,  114  Mass.  303;  20  Am.  Dee.  350,  and  note  352.  It  was  an  assault,  where 
defendant  advanced  upon  complainant  with  a  stick  and  a  knife,  threatening 
to  kill  him;  and,  complainant  retreating  into  a  storehouse,  defendant  walked 
up  and  down  in  front  of  such  storehouse,  threatening  to  whip  him  if  he  came 
out:  State  v.  Martin,  So  N.  C.  508;  39  Am.  Rep.  711.  See  note  to  Mercer  v. 
Corbin,  10  Am.  fc>t.  Rep.  76. 

Assault  —  Intent.  — The  intent  necessary  in  an  assault  is  manifested  by 
the  use  of  a  deadly  weapon  on  the  part  of  the  defendant,  but  an  assault  may 
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be  committed  even  without  using  a  deadly  weapon:  Monday  v.  State,  32  Ga, 
672;  79  Am.  Dec.  314.  Where  the  intent  in  committing  an  assault  is  shown 
merely  by  the  deed,  it  cannot  very  well  be  stretched  beyond  it:  People  v. 
Ross,  66  Mich.  94.  The  intent  with  which  an  assault  was  made  is  a  question 
for  the  jury:  State  v.  Daly,  16  Or.  240. 

Weapons,  What  ark  Dangerous. —  Courts  judicially  know  some  weapons 
to  be  dangerous,  without  alleging  and  proving  such  fact:  Dollarhidc  v.  United 
States,  1  Morris,  233;  39  Am.  Dec.  460.  A  gun  is  a  dangerous  weapon:  State 
v.  Huntley,  3  Ired.  41S;  40  Am.  Dec.  416;  so  is  a  spring-gun:  Simpson  v.  State, 
69  Ala.  1;  31  Am.  Dec.  1;  so  is  an  ax:  State  v.  Ostvander,  18  Iowa,  456;  but 
a  pitchfork  handle  is  not  a  dangerous  weapon  within  the  meaning  of  statutes 
against  assault  with  a  dangerous  weapon:  FiUcins  v.  People,  69  N.  Y.  101;  25 
Am.  Rep.  143. 
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Dked  —  Parol  Evidence  to  Vary.  — Absolute  Deed  to  Real  Property 
Conveys  from  Grantor  to  Grantee  all  the  title  of  the  former,  and 
he  will  not  be  allowed  to  prove  by  parol  evidence  that  it  was  made  in 
trust  for  him,  or  that  there  was  a  reservation  in  his  favor  of  any  right 
not  expressed  therein,  nor  that  there  was  no  consideration  for  its  execu- 
tion, where  he  acknowledges  therein  the  receipt  of  one.  He  cannot 
show  by  such  evidence  that  the  object  or  purpose  of  the  deed  was  differ- 
ent from  that  implied  by  its  terms,  except  where  the  instrument  was 
executed  to  secure  the  payment  of  a  debt  or  the  performance  of  some 
other  act. 

Dked  may  be  Reformed  in  Case  of  Mistake  made  in  reducing  its  terms 
to  writing,  or  it  may  be  set  aside  for  fraud  or  duress;  and  a  trust  may 
arise  out  of  a  transaction  which  will  be  enforced  in  face  of  the  express 
terms  of  a  deed,  but  it  must  be  an  implied  trust,  arising  by  operation  of 
law.  The  parties  to  a  deed  cannot  create  a  trust  in  favor  of  the  grantor 
except  by  an  instrument  in  writing  declaring  the  same. 

Fraud  will  Vitiate  Contract;  but  where  the  parties  stand  upon  an 
equality  of  footing,  the  fraud  must  consist  of  a  false  representation  of  a 
material  fact,  and  the  party  to  whom  it  is  made  not  be  able,  by  the  exer- 
cise of  a  reasonable  caution  and  vigilance,  to  detect  its  faldty. 

Husband  and  Wife  —  Improvements  Made  by  Husband  on  Wife's  Land. 
—  A  husband  conveyed  to  his  wife,  in  her  own  right,  valuable  premises 
which  he  had  acquired  by  the  joint  labor  and  earnings  of  both  since  their 
marriage.  He  was  induced  to  make  the  conveyance  through  the  urgent 
solicitations  of  his  wife,  and  her  assurances  that  he  should  enjoy  the 
premises  with  her  as  a  home  in  the  future  as  he  had  previously;  and 
after  the  conveyance  she  urged  him  by  similar  assurances  to  make  im- 
provements on  the  land,  which  he  did  at  an  expense  to  himself  of  at  least 
four  thousand  dollars.  After  the  completion  of  said  improvements,  and 
about  three  years  and  a  half  after  the  conveyance,  during  which  time 
they  had  occupied  the  premises  as  formerly,  the  wife  expelled  the  hus- 
band therefrom.  In  such  case,  the  solicitations  and  assurances  of  the 
wife,  and  her  subsequent  expulsion  of  the  husband  from  the  premises, 
did  not  amount  to  such  fraud  as  would  justify  a  court  of  equity  in  setting 
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aside  the  conveyance;  but  to  urge  him  to  make  the  improvements  with 
the  understanding  that  he  was  to  enjoy  them,  and  then  deny  him  the 
right,  without  paying  him  therefor,  was  bad  faith,  and  fraudulent,  and 
the  expenses  incurred  by  the  husband  in  making  the  improvements 
should  be  paid  to  him  by  the  wife,  and  the  amount  thereof  be  made  a 
charge  upon  the  premises  in  his  favor. 

R.  S.  Anderson,  I.  D.  Haynes,  Thornton  Williams,  and  M.  L. 
Olmsted,  for  the  respondent. 

A.  J.  Lawrence  and  C.  W.  Manville,  for  the  appellant. 

Thayer,  C.  J.  This  appeal  is  from  a  decree  rendered  in  a  suit 
brought  by  the  respondent  against  the  appellant  to  set  aside  a 
deed  to  real  property  executed  by  the  former  to  the  latter  on 
the  fifteenth  day  of  February,  1881,  or,  as  alternate  relief, 
that  a  claim  in  favor  of  the  latter  for  service  and  expenses  be 
charged  upon  the  said  real  property. 

The  parties  are  husband  and  wife,  and  it  is  claimed  by  re- 
spondent that  the  appellant,  through  fraud  and  deceit,  induced 
him  to  execute  the  said  deed  to  her.  The  facts  constituting 
the  fraud,  as  alleged  in  the  complaint,  are  in  substance  as  fol- 
lows: That  appellant  did  not  care  for  or  love  respondent  as 
her  husband  for  many  years  prior  to  the  execution  of  the  deed, 
and  conspired  with  their  daughter  to  obtain  said  real  property 
in  her  own  right,  and  to  expel  the  respondent  therefrom,  and 
to  exclude  him  from  all  enjo3rment  thereof;  that,  in  order  to 
accomplish  that  object,  the  appellant  fraudulently  represented 
to  the  respondent  that  she  loved  him,  that  in  case  of  his  death 
she  ought  to  have  his  lands,  and  that  a  deed  conveying  them  to 
her,  executed  during  his  lifetime,  would  in  no  wise  affect  his 
equal  enjoyment  of  them  with  her,  and  that  such  lands  should 
be  their  home  in  their  old  age,  and  that  if  lie  should  suddenly 
die,  it  would  be  better  for  her  to  take  and  have  the  lands  al- 
ready in  her  own  right;  that  the  love  and  affection  he  bore  her 
and  the  children  were  fully  reciprocated,  and  that  if  he  would, 
for  the  sake  of  that  love  and  affection,  convey  the  lands  to  her, 
and  thereafter  build  upon  and  improve  the  same,  he  would 
thereby  provide  a  home  for  her,  and  to  which  he  would  ever 
be  welcome,  and  be  treated  with  the  same  love  and  affection 
which  she  was  pretending  to  entertain  for  him;  that  if  he 
would  make  such  deed,  erect  a  house  on  the  lands,  and  im- 
prove the  same,  he  should  possess  and  enjoy  it  the  balance 
of  his  life;  that  respondent  believed  such  representations,  and, 
relying  upon  the  same,  executed  the  deed,  and  thereafter  built 
a  house  thereon,  and  made  other  improvements,  of  the  value 


838  Finlayson  v.  Finlayson.  [Oregon, 

of  four  thousand  dollars;  that  he  expended  about  three  thou- 
sand dollars  in  making  the  improvements,  besides  his  personal 
work  and  labor  in  accomplishing  the  same,  and  which  in- 
creased the  value  of  the  premises  more  than  five  thousand 
dollars;  that  as  soon  as  said  labor,  improvements,  etc.,  were 
completed,  about  October  1,  1884,  appellant  turned  respondent 
out  of  doors,  took  the  grain  in  the  granaries,  which  he  had 
sown  and  garnered,  and  drove  him  away,  saying:  "I  have  got 
now  what  I  have  been  working  for  for  twenty  years,"  and  as- 
serted her  claim  to  the  premises,  and  demanded  that  he  should 
vacate  them,  or  that  she  would  charge  him  rent  if  he  staid 
thereon;  that  thereafter  appellant  commenced  a  suit  for  a 
divorce,  charging  respondent  with  cruel  and  inhuman  treat- 
ment, which  suit  was  still  pending,  and  to  which  he  had  a 
good  defense  upon  the  merits;  that  by  reason  of  the  premises, 
respondent  was  homeless,  reduced  in  circumstances  almost  to 
destitution,  at  an  age  too  late  in  life  to  toil;  that  no  considera- 
tion passed  from  appellant  to  respondent  for  said  deed,  nor 
had  appellant  accounted  with  respondent  for  the  expenses, 
toil,  labor,  and  services  performed  by  him,  and  that  she  re- 
fused to  account  for  the  same;  and  he  prayed  for  a  cancella- 
tion of  the  deed,  or,  in  case  that  could  not  be  granted,  for  an 
allowance  of  a  just  claim  for  said  services  and  expenses,  and 
that  the  same  be  declared  a  lien  on  the  said  land. 

The  appellant  filed  an  answer  in  the  suit,  denying  the  alle- 
gations of  the  complaint,  and  the  case  was  heard  upon  deposi- 
tions and  proofs,  and  the  circuit  court  decreed  to  the  respondent 
one  half  of  the  land  deeded. 

Neither  party  has  printed  the  evidence  and  proofs  in  the 
briefs  furnished,  as  required  by  the  rules  of  this  court,  and  we 
have  no  means  of  ascertaining  the  facts  of  the  case  without 
reading  the  depositions  which  have  been  sent  here  with  the 
transcript,  unless  we  adopt  the  findings  of  the  circuit  court. 
The  findings  are  full,  and  as  neither  party  claims  but  that 
they  were  warranted  by  the  evidence,  we  feel  justified  in  rely- 
ing upon  them. 

The  circuit  court  found  that  the  parties  were  married  in 
Scotland  in  the  year  1846,  and  had  lived  together  as  husband 
and  wife  ever  since  that  time  until  about  October  1,  1884;  that 
the  respondent  was  of  the  age  of  sixty-two  years,  and  the  ap- 
pellant sixty-three  years;  that  the  issue  of  the  marriage  was 
eight  children,  four  of  whom  were  living;  that  they  were  all 
females,  and  all  married  except  the  youngest,  who  was  twenty- 
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seven  years  old,  and  resided  with  the  appellant;  that  the  par- 
ties settled  upon  the  land  in  question  in  the  fall  of  1864,  and 
by  their  joint  labor  and  earnings  the  respondent  acquired 
title  thereto;  that  they  had  fenced  and  cultivated  a  portion  of 
the  land,  and  had  built  a  house  on  it;  that  respondent  was  an 
ignorant  and  uneducated  man,  — was  not  able  to  read  or  write; 
that  during  their  residence  in  Oregon  the  respondent  had,  up 
to  about  October,  1884,  trusted  the  appellant  with  keeping  the 
accounts  and  moneys  received  by  him  from  the  sales  of  stock, 
the  proceeds  of  the  produce  of  the  farm,  and  the  payment  of 
all  bills  created  in  managing  their  business  of  farming,  and 
raising  cattle  and  horses;  that  the  respondent  was  the  owner 
of  280  acres  of  land  of  the  aggregate  value  of  about  $2,500, 
about  70  head  of  horses  of  the  value  of  $2,100,  10  cows  of  the 
value  of  $200,  and  27  sheep  of  the  value  of  $60,  but  was  in- 
debted in  the  sum  of  $2,000;  that  on  or  about  March  1,  1881, 
the  respondent  fell  from  his  horse,  and  was  injured,  which  con- 
fined him  to  his  bed  from  four  to  six  weeks;  this,  with  other 
sickness,  and  the  risk  he  was  constantly  taking  in  his  business, 
so  alarmed  him  as  to  create  a  presentiment  that  he  would 
meet  with  a  sudden  death  by  accident.  If  this  were  to  hap- 
pen, he  thought  the  appellant  would  lose  her  home,  and  that 
it  was  necessary,  in  order  to  prevent  such  a  result,  to  deed  her 
the  land  in  controversy;  that  it  consisted  of  244  acres,  and 
was  of  the  value  of  $12,000;  and  that,  in  order  to  accomplish 
the  purpose  mentioned,  the  respondent  did,  on  the  fifteenth 
day  of  February,  1881,  execute  and  deliver  to  the  appellant  a 
deed  to  the  same;  that  there  was  no  money  paid  for  the  land, 
and  that  the  only  consideration  therefor  was  love,  affection, 
confidence,  and  trust  which  the  respondent  entertained  for  the 
appellant;  that  the  parties  by  their  joint  and  individual  ef- 
forts acquired  all  the  property  mentioned,  which,  in  October, 
1884,  amounted  in  value  to  seventeen  thousand  five  hundred 
dollars;  that  prior  to  the  execution  of  said  deed,  and  from 
about  the  year  1876,  the  appellant  had  importuned  the  re- 
spondent to  make  her  a  deed  to  some  of  his  property,  which, 
she  said,  '*  was  the  custom  of  other  husbands  to  do";  that  re- 
spondent had  proposed  to  deed  to  her  the  said  280  acres  of  land, 
but  the  appellant  would  not  accept  it,  desiring  him  to  convey 
to  her  the  premises  in  question,  which  the  former  finally  con- 
sented to  do;  that  shortly  after  the  execution  of  said  deed,  the 
appellant  began  to  persuade  the  respondent  to  build  upon  the 
land   deeded  to   her,   which   the   respondent    reluctantly  did, 
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erecting  thereon  a  dwelling-house,  at  a  cost,  including  work, 
labor,  and  material  furnished,  of  one  thousand  six  hundred 
dollars,  all  of  which  was  paid  for  by  him  except  about  two 
hundred  dollars;  that  the  respondent,  after  the  execution  of 
the  said  deed,  continued  to  occupy  said  premises,  cultivate  the 
same,  and  keep  his  stock  thereon  as  he  had  previously  done, 
until  October  1,  1884;  that  during  said  time  he  reset,  repaired, 
and  built  a  fence  around  two  thirds  of  the  land,  cleared  brush 
and  timber  from  portions  of  it,  leveled  the  surface  thereof,  and 
did  work  to  the  value  of  three  thousand  dollars,  no  part  of 
which  had  been  paid  or  tendered  him;  that  on  said  last-men- 
tioned date  the  appellant  determined  that  she  would  no  longer 
live  with  the  respondent  as  a  wife,  and  that  he  should  not  re- 
main upon  the  premises,  and  instituted  aggressive  measures  to 
drive  him  off. 

I  conclude  from  these  and  other  findings  made  by  said  cir- 
cuit court  that  the  parties  married  and  lived  together  about 
the  same  as  married  people  usually  do;  that  they  were  in- 
dustrious and  frugal,  and  thereby  accumulated  a  reasonable 
competency;  that  the  appellant  conceived  the  idea  that  she 
should  have  the  title  to  the  property  in  question  in  her  own 
name,  and  by  her  urgent  solicitations  induced  the  respondent 
to  execute  the  deed  in  question.  It  does  not  appear  that  she 
entertained  a  design  while  she  was  importuning  the  respondent 
to  make  the  deed  of  procuring  it  for  the  purpose  of  dispossess- 
ing him  or  of  expelling  him  from  the  premises.  She  un- 
doubtedly thought  that  a  conveyance  of  the  land  to  her 
would  exhibit  a  mark  of  confidence,  and  enable  her  to  assume 
more  individuality.  Neither  party  anticipated  that  the  exe- 
cution of  the  deed  would  effect  a  change  of  the  occupancy  or 
management 'of  the  property  conveyed.  They  both  doubtless 
expected  that  the  same  course  which  they  had  theretofore  pur- 
sued with  reference  to  the  property  would  be  continued,  and 
that  their  relations  generally  would  be  unaffected.  The  cir- 
cuit court,  actuated  by  a  generous  spirit  of  equity,  divided  the 
property  between  the  parties.  This  seems  to  have  been  a  just 
disposition  of  the  affair,  in  view  of  the  circumstances  of  the 
particular  case,  and  we  would  gladly  sustain  it  if  we  could  do 
so  in  accordance  with  legal  principles.  But  equity,  like  the 
common  law,  must  be  controlled  by  general  rules,  which  are 
as  unalterable  in  the  one  case  as  in  the  other.  The  intention 
of  the  respondent  in  executing  the  deed  to  the  appellant  must 
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be  ascertained  from  the  terms  of  the  instrument,  and  the  cir- 
cumstances surrounding  the  transaction. 

When  one  party  duly  executes  his  deed  to  real  property  to 
another,  he  is  precluded  from  showing  by  parol  testimony  that 
the  object  and  purposes  of  the  instrument  were  different  from 
that  implied  by  its  terms,  except  in  the  case  of  deeds  executed 
as  a  security  for  the  payment  of  debts.  "The  grantor,  in  an 
absolute  conveyance  of  land,  not  alleging  fraud  or  mistake, 
cannot  prove  by  parol  that  the  grant  was  in  trust  for  him- 
self": Sturtevant  v.  Sturtevant,  20  N.  Y.  39;  75  Am.  Dec.  371. 

Nor  can  a  deed  be  invalidated  by  parol  evidence  that  there 
was  no  consideration  for  its  execution,  where  there  is  one  ac- 
knowledgment in  it. 

"In  every  case  where  a  consideration  is  required,  it  is  not 
necessary  that  the  consideration  be  actually  passed  to  the 
grantor,  if  the  receipt  of  a  proper  consideration  is  ac- 
knowledged by  him  in  the  deed.  But  it  must  be  ac- 
knowledged in  the  deed,  or  it  must  be  proved  aliunde,  to 
have  actually  passed  to  the  grantor.  But  while  parol  evidence 
is  inadmissible  to  contradict  the  acknowledgment  of  consid- 
eration in  order  to  invalidate  the  deed  between  the  grantor 
and  grantee,  yet  the  acknowledgment  is  only  prima  facie  evi- 
dence of  the  character  and  amount  of  the  consideration.  The 
amount  and  kind  of  consideration  acknowledged  is  presumed 
to  be  the  consideration  agreed  upon;  but  it  may  be  shown  by 
parol  evidence,  in  an  action  to  recover  the  consideration,  that 
a  different  kind  or  amount  of  consideration  had  been  agreed 
upon":  5  Am.  &  Eng.  Ency.  of  Law,  436,  437. 

Transactions  of  great  importance  would  have  no  stability  if 
the  parties  thereto  were  permitted  to  show,  by  parol  proof, 
that  written  instruments  solemnly  executed  by  them  did  not 
mean  what  the  language  of  the  instrument  purported.  An 
absolute  deed  to  real  property  conveys  from  the  grantor  to  the 
grantee  all  the  title  of  the  former;  and  he  will  not  be  allowed 
to  prove  by  parol  evidence  that  it  was  made  in  trust  for  him, 
or  that  there  was  a  reservation  in  his  favor  of  any  right  not 
expressed  therein,  nor  that  the  deed  is  invalid  for  the  want  of 
consideration,  where  he  acknowledges  therein  the  receipt  of 
one. 

A  deed  may  be  reformed  in  case  of  a  mistake  made  in  re- 
ducing its  terms  to  writing,  or  it  may  he  set  aside  for  fraud  or 
duress;  and  a  trust  will  often  arise  out  of  a  transaction  which 
will  be  enforced  in  face  of  the  express  terms  of  a  deed;  such 
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a  trust,  however,  belongs  to  that  class  which  are  denominated 
implied  trusts,  and  which  arise  by  operation  of  law. 

No  implied  trust  can  arise  from  the  facts  in  this  case;  nor 
could  any  trust  have  been  created  in  favor  of  the  respondent 
in  the  premises  conveyed  except  by  an  instrument  in  writing 
declaring  the  same. 

The  deed  in  question  can  only  be  avoided  by  proof  that  the 
appellant  procured  it  to  be  made  through  fraud,  and  it  is  ap- 
parent that  the  findings  of  the  court  are  not  sufficient  to  war- 
rant the  conclusion  that  such  was  the  fact.  The  fact  that  the 
appellant  solicited  and  importuned  the  respondent  to  execute 
the  deed,  and  that  the  parties,  about  three  years  and  a  half 
thereafter,  had  difficulty,  and  the  appellant  asserted  her  legal 
rights  as  owner  of  the  premises,  and  attempted  to  expel  the 
respondent  therefrom,  do  not  establish  a  fraudulent  intent  on 
her  part  to  deprive  him  of  his  property.  She  had  a  right  to 
persuade  him  to  make  her  a  deed  of  a  part  of  the  property 
which  her  labor  and  earnings  had  helped  to  accumulate,  and 
after  obtaining  it,  to  manage,  sell,  convey,  or  devise  the  same 
by  will,  to  the  same  extent  and  in  the  same  manner  that  he 
could  property  belonging  to  him.  Section  2992  of  the  Anno- 
tated Code  of  Oregon  vests  her  with  that  right,  and  the  pro- 
vision was  in  force  at  the  time  of  the  execution  of  the  deed. 
She  was  also  empowered,  in  case  the  respondent  had  posses- 
sion or  control  of  the  property,  to  maintain  an  action  growing 
out  of  the  same,  in  the  same  manner  and  extent  as  if  they 
were  unmarried:  Ann.  Code,  sec.  2870. 

I  cannot  discover,  from  the  findings,  that  any  such  decep- 
tion was  practiced  upon  the  respondent  in  procuring  the  exe- 
cution of  the  deed  as  would  justify  the  court  in  setting  it  aside. 
The  appellant  undoubtedly,  in  urging  him  to  convey  the  land 
to  her,  held  out  the  inducement  that  they  would  continue  to 
occupy  it  as  they  formerly  had  done,  and  she  probably  be- 
lieved at  the  time  that  such  would  be  the  case;  but  trouble 
seems  to  have  arisen  between  them,  occasioning  serious  dis- 
cord in  their  affairs.  This  may  have  been  the  fault  of  the  ap- 
pellant; but  if  so,  it  would  constitute  no  ground  for  avoiding 
the  deed. 

The  respondent  should  have  protected  himself  by  a  condi- 
tion in  that  instrument  against  the  consequences  of  such  an 
occurrence. 

Courts  cannot  relieve  parties  from  imprudent  bargains;  they 
must  suffer  the  consequences  of  their  indiscretion,  unless  an 
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undue  advantage  has  been  taken  of  them.  Fraud  will  vitiate 
a  contract;  but  where  the  parties  to  it  stand  upon  an  equality 
of  footing,  the  fraud  must  consist  of  a  false  representation  of  a 
material  fact,  and  the  party  to  whom  it  is  made  not  be  able, 
by  the  exercise  of  reasonable  caution  and  vigilance,  to  detect 
its  falsity.  But  upon  the  other  ground  of  relief  claimed  in  the 
complaint  in  the  suit,  I  think  the  respondent  should  prevail. 
The  circuit  court  found  that  he  was  induced  and  led  to  be- 
lieve, and  did  believe,  that  in  doing  the  work  and  labor  in 
building  the  new  house,  making  the  fencing,  and  other  im- 
provements upon  the  premises,  he  was  making  for  himself  and 
appellant  a  more  comfortable  home,  which  they  would  enjoy 
the  benefits  of,  and  of  the  profits  of  the  land  during  the  re- 
mainder of  their  lives,  and  that  the  fact  of  his  making  the 
deed  would  not  prevent  his  enjoyment  of  the  land  and  the  im- 
provements thereon,  or  in  any  manner  disturb  the  relation 
between  himself  and  the  appellant,  and  that  they  would  hold 
the  property  jointly. 

Under  such  circumstances,  the  respondent  should,  when  he 
has  been  expelled  from  the  premises  by  the  act  of  the  appel- 
lant, be  paid  for  the  labor  and  the  expense  incurred  by  him. 
It  would  be  inequitable  to  allow  the  appellant  to  retain  the 
fruits  of  the  respondent's  labor  and  expense,  after  having  in- 
duced him  to  bestow  them  under  the  assurances  mentioned, 
which  she  had  failed  to  observe.  She  had  the  right,  under 
the  statute,  to  take  the  management  of  the  premises,  but  to 
urge  him  to  make  the  improvements  with  the  understanding 
that  he  was  to  enjoy  it,  and  then  deny  him  the  right,  without 
paying  him  therefor,  is  bad  faith,  and  fraudulent. 

This  court  held  in  Frasey  v.  Wheeler,  4  Or.  190,  that  a  court 
of  equity  would  not  encourage  a  married  woman  to  perpetrate 
a  fraud;  and  that  where  she  had  reeeived  money  upon  a  con- 
tract for  the  sale  of  her  land,  and  the  purchaser  was  induced 
to  put  valuable  improvements  upon  it,  the  amount  of  the 
money  and  value  of  the  permanent  improvements  should  be 
charged  upon  the  lands.  In  that  case  the  woman  was  dealing 
with  an  outside  party;  but  1  think  a  husband  has  rights  in 
such  matters  which  a  wife  is  bound  to  respect. 

The  facts  in  this  case  show  that  the  respondent  bestowed 
labor  and  expense  upon  the  land  in  question,  after  the  execu- 
tion of  the  deed  to  the  appellant,  to  the  amount  at  least  of 
four  thousand  dollars,  and  that  he  was  induced  to  do  so  upon 
the  assurance  that  he  should  occupy  and  enjoy  the  property; 
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that  in  October,  1884,  the  appellant  notified  him  that  he 
should  not  remain  on  the  premises  any  longer,  and  that  since 
that  time  be  has  had  no  use  of  them.  In  view  of  these  facts, 
I  am  of  the  opinion  that  the  respondent  is  entitled  to  be  paid 
said  sum  of  four  thousand  dollars,  with  interest  thereon  at  the 
rate  of  eight  per  cent  per  annum  from  the  first  day  of  Novem- 
ber, 1884;  and  that  the  amount  should  be  made  a  charge  and 
lien  upon  the  premises  conveyed  by  the  respondent  to  the  ap- 
pellant; and  that  in  default  of  the  payment  of  the  same,  with 
accrued  interest,  within  ninety  days  after  the  entry  of  the 
decree  herein,  that  the  respondent  have  execution  for  the  sale 
of  said  premises  for  the  satisfaction  of  such  amount  and  accru- 
ing interest,  as  in  case  of  execution  on  foreclosure  of  lien  on 
real  property,  and  that  the  respondent  recover  costs  and  dis- 
bursements in  the  suits  in  both  courts. 


Deed,  Parol  Evidence  to  Vary:  See  Gh-een  v.  Batson,  71  Wis.  54;  5 
Am.  St.  Rep.  194,  and  extended  note  197-201;  Adams  v.  Hudson  Co.  Bank, 
10  N.  J.  Eq.  535;  64  Am.  Dec.  409,  and  note;  Sullivan  v.  Lear,  23  Fla.  463; 
ante,  p.  3SS,  and  note.  Where  there  is  no  fraud  or  mistake,  parol  testi- 
mony cannot  vary  or  contradict  the  written  terms  of  a  deed:  Tait  v. 
Central  Lunatic  Asylum,  84  Va.  271;  and  compare  Cincinnati  etc.  R.  R.  Co.  v. 
McMullen,  117  Ind.  439;  10  Am.  St.  Rep.  67,  and  note;  Smith  v.  Clews,  114 
N.  Y.  190;  ante,  p.  627,  and  note;  Adams  v.  Wilson,  12  Met.  138;  45  Am. 
Dec.  240,  and  note,  as  to  parol  testimony  to  vary  or  contradict  written  in- 
struments in  general.  A  deed  purporting  to  be  for  a  consideration  cannot 
be  contradicted  by  evidence  that  there  was  no  consideration:  Hammond  v. 
Woodman,  41  Me.  177;  66  Am.  Dec.  219;  but  when  the  consideration  in  a 
deed  is  the  present  payment  of  money,  parol  evidence  is  admissible  to  show 
that  the  real  consideration  was  the  promise  of  the  grantee  to  execute  a  will 
in  favi  .  of  the  grantor,  each  of  said  considerations  being  valuable:  Manning 
v.  Pippen,  86  Ala.  357.  But  there  are  cases  in  which  parol  evidence  is  ad- 
missible to  explain  and  qualify  the  terms  of  a  written  instrument:  Wood  v. 
Moriarty,  15  R.  I.  518;  Cleveland  v.  Choale,  77  Cal.  73;  and  to  identify  per- 
sons and  things  named  in  a  writing:  Andrews  v.  Dyer,  81  Me.  104;  Doe  v. 
Weeks,  86  Ala.  329;  Dougherty  v.  CJieslnutt,  86  Tenu.  1.  Still,  where  the  de- 
livery of  a  deed  complete  on  its  face  to  the  grantee  himself,  or  to  one  of  the 
grantees,  is  absolute,  it  cannot  be  qualified  or  explained  by  parol  testimony 
so  as  to  make  it  operative  as  an  escrow:  Hargrave  v.  Melbourne,  86  Ala.  270. 

Deeds  —  Mistakes  in.  —  Equity  may  relieve  against  mistakes  in  convey- 
ances, whether  such  mistakes  be  of  fact  or  of  law:  Benson  v.  Markoe,  37 
Minn.  30;  5  Am.  St.  Rep.  816;  Allen  v.  Elder,  76  Ga.  674;  2  Am.  St.  Rep. 
63,  and  not-  ;  but  equity  will  not  correct  a  mistake  which  will  result  in 
making  a  vnid  instrument  valid:  Powell  v.  Morisey,  98  N.  C.  426;  2  Am.  St. 
Rep.  343,  and  note  346.  But  evidence  must  be  clear,  positive,  and  convin- 
cing in  order  to  reform  a  deed  on  account  of  a  mistake:  Turner  v.  Shaw,  96 
Mo.  22;  9  Am.  St.  Rep.  319;  Benson  v.  Markoe,  37  Minn.  30;  5  Am.  St.  Rep. 
63,  and  note;  Cross  v.  Bean,  81  Me.  525;  Hollenback's  Appeal,  121  Pa.  St. 
322. 
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Deeds,  Mistakes  in  —  Recent  Cases  Bearing  on  This  Subject.  — 
Though  a  deed  cannot  be  reformed  in  an  action  at  law  (  Winnipiseogee  Paper 
Co.  v.  Eaton,  64  N.  H.  234),  equity  will  often  reform  deeds  for  mistake;  as 
where  two  deeds  are  executed  by  the  same  grantor  to  the  same  grantee,  and 
the  second  deed  shows  that  the  first  deed  conveyed  more  than  was  intended, 
and  the  grantee  accepts  the  second  deed  and  claims  under  it,  a  court  of 
equity  will  reform  the  first  deed:  Sepulveda  v.  Sepulveda,  77  Cal.  005.  So  a 
grantor  in  a  deed  may  have  a  mistake  in  a  deed  corrected  as  against  an  heir 
at  law  of  the  grantee  in  such  deed:  Savage  v.  McCorkle,  17  Or.  42.  So  where 
it  was  agreed  that  support  of  the  grantor  should  be  a  part  of  the  considera- 
tion of  a  deed,  and  should  be  inserted  in  the  deed,  but  by  mistake  was 
omitted,  the  grantor  may  have  such  deed  corrected  in  equity:  Id.;  and  in 
like  manner  mistakes  made  by  the  draughtsman  of  a  deed  may  be  corrected: 
Felton  v.  Leigh,  48  Ark.  498;  compare  OrossbacJt  v.  Brown,  72  Wis.  458;  Eva 
v.  McMalion,  77  Cal.  467.  But  it  is  well  settled  that  where  a  deed  is  fairly 
obtained,  without  mistake  or  fraud,  it  cannot  be  vacated  or  reformed:  Tay- 
lor v.  Cayce,  97  Mo.  242;  Hollenback's  Appeal,  121  Pa.  St.  322.  And  even  a 
mistake  to  authorize  a  reformation  of  a  deed  by  a  court  of  equity  must  be 
mutual:  Andrews  v.  Andrews,  81  Me.  337;  Farley  v.  Desbude,  69  Tex.  458. 
Harmless  mistakes  which  work  no  real  injury,  and  do  not  violate  the  inten- 
tion of  the  parties  to  a  deed,  will  not  occasion  a  reformation  of  such  deed: 
Helm  v.   Wilson,  76  Cal.  476;  Stout  v.  Taut,  71  Tex.  438. 

Deeds  —  Fraud.  —  A  want  of  consideration  in  a  deed  may  be  shown,  not- 
withstanding the  recital  thereof,  with  and  as  a  part  of  the  fraud  which  is 
charged  in  obtaining  the  deed:  Brison  v.  Brison,  75  Cal.  525;  7  Am.  St.  Rep. 
189,  and  note  197;  and  parol  evidence  may  be  introduced  to  show  that  fraud 
was  practiced  in  the  execution  or  acknowledgment  of  a  deed:  Cover  v.  Man- 
away,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552. 

Fraid  will  Avoid  a  Deed  at  Law:  See  McArthur  v.  Johnson,  Phill. 
(N.  C.)  317;  9.3  Am.  Dec.  593,  and  extended  note  596-598;  Fisher  v.  Bishop, 
108  N.  Y.  25;  2  Am.  St.  Rep.  357,  and  note. 

Husband  and  Wife — Division  of  Property.  — Where  a  wife  wrong- 
fully procures  the  title  to  the  property  of  her  husband  to  be  conveyed  to  her, 
and  then  drives  him  from  the  premises,  and  he  afterwards  obtains  a  divorce 
because  of  her  ill-treatment,  the  property  should  be  divided  equitably  be- 
tween the  parties,  and  the  husband  should  have  a  fair  share  thereof:  Snod 
grass  v.  Snodgrass,  40  Kan.  494. 


Caufield  v.  Clark. 

[17  Oregon,  473.] 
Adverse  Possession. — One  Who  by  Mistake  as  to  Boundaries  enters 
upon  and  occupies  land  not  embraced  in  his  title,  claiming  it  as  his  own 
for  the  requisite  statutory  period,  thereby  becomes  invested  with  the 
title  thereto  by  possession,  although  his  entry  and  possession  may  have 
been  founded  upon  a  mistake. 

G.  G.  Bingham,  for  the  appellant. 

Daly  and  Butler,  and  Warren  Truitt,  for  the  respondent. 
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Lord,  J.  This  is  a  suit  to  determine  an  adverse  claim  to 
certain  real  property  described  in  the  complaint,  and  to  en- 
join the  defendant  from  entering  upon  and  taking  possession 
of  the  same. 

The  material  issue  presented  by  the  pleadings,  and  to  which 
the  evidence  is  chiefly  directed,  is  the  title  to  such  property. 
The  claim  of  the  plaintiff  is  based  on  adverse  occupancy,  and 
his  evidence  is  directed  to  establishing  his  title  thereto.  The 
defendant  claims  the  same  through  duly  recorded  convey- 
ances to  and  through  his  predecessors.  It  is  not  disputed  but 
that  the  plaintiff  has  included  the  same  lands  in  controversy 
in  his  premises,  and  that  he  has  occupied  the  same  for  more 
than  the  statutory  period.  The  contention  of  the  defendant 
is,  that  the  plaintiff  and  himself  were  mutually  mistaken  as 
to  the  true  boundary  between  the  premises  owned  by  them, 
and  that  whatever  use  and  occupancy  to  which  the  plaintiff 
and  his  grantors  have  subjected  said  lands  has  been  under  a 
mistake  of  the  true  line,  and  therefore,  within  the  meaning  of 
the  law,  does  not  constitute  an  adverse  holding.  The  matter 
in  dispute  turns  wholly  on  the  evidence,  and  the  conclusions 
to  be  derived  from  it,  within  legal  principles,  will  be  decisive 
of  his  case. 

It  is  not  controverted  that  if  the  plaintiff  held  his  posses- 
sion under  mistake  or  ignorance,  but  with  no  intention  to 
claim  beyond  the  true  line  when  discovered,  his  adverse  pos- 
session can  be  maintained  against  the  real  owner.  In  such 
case,  his  possession  of  the  land,  being  by  mistake,  and  not 
under  a  claim  of  right  against  him,  was  seised,  or  with  an  in- 
tention to  occupy  the  land  beyond  the  true  boundary  when 
disclosed,  does  not  have  the  effect  to  work  a  disseisin.  But 
the  plaintiff  claims  that  this  rule  is  inapplicable  to  him  upon 
the  facts  as  presented  by  this  record.  He  insists  that  the  evi- 
dence will  show  that  he  entered  upon  and  occupied  the  land 
in  controversy,  claiming  it  as  his  own,  and  that  no  other  de- 
duction can  be  drawn  therefrom  than  his  intention  to  claim  it 
adversely. 

"If  one,  by  mistake,"  said  Henry,  J.,  "inclose  the  land  of 
another,  and  claim  it  as  his  own,  his  actual  possession  will 
work  a  disseisure;  but  if,  ignorant  of  the  boundary  line,  he 
makes  a  mistake  in  laying  his  fence,  making  no  claim,  how- 
ever, to  the  lands  up  to  the  fence,  but  only  to  the  true  line  as 
it  may  be  subsequently  ascertained,  and  it  turns  out  that  he 
has  inclosed  the  lands  of  the  adjoining  proprietor,  his  posses- 
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eion  of  the  land  is  not  adverse":  Walbrunn  v.  Batten,  68  Mo. 
1G4;  Hulchings  v.  Morrison,  72  Me.  334. 

Mr.  Wood  says:  "The  rule  has  been  adopted  in  some  of  the 
states,  that  where  a  person  takes  possession  of  lands,  and, 
through  inadvertence  or  ignorance  as  to  the  true  line,  takes 
and  holds  possession  of  land  not  covered  by  his  deed,  with  no 
intention  of  claiming  or  occupying  beyond  his  actual  boun- 
daries, such  possession  will  not  support  a  plea  of  the  statute 
against  the  real  owner,  because,  in  such  case,  the  possession 
lacks  an  essential  requisite,  namely,  an  intention  to  declare 
adversely,  which  is  an  indispensable  ingredient  to  constitute 
a  disseisure.  This  doctrine  has  been  denied  in  Connecticut; 
and  in  all  cases,  if  a  person,  under  a  mistake  as  to  the  boun- 
daries, enters  and  occupies  land  not  embraced  in  his  title, 
claiming  it  as  his  own  for  the  requisite  statutory  period,  he 
thereby  becomes  invested  with  the  title  thereto  by  possession, 
although  his  entry  and  possession  may  have  been  founded 
upon  a  mistake":  Wood's  Limitations  of  x\ctions,  sec.  263, 
and  cases  cited  in  notes.  The  principle  stated  in  this  last 
clause  just  cited  is  the  rule  which  the  plaintiff  insists  is  ap- 
plicable to  the  facts  of  this  case. 

No  good  purpose  can  be  served  by  encumbering  this  record 
with  the  evidence.  It  will  be  sufficient  to  give  the  result  of 
our  conclusions,  as  it  has  impressed  us  after  a  careful  exami- 
nation. No  question  is  made  as  to  the  extent,  duration,  or 
continuity  of  the  plaintiff's  occupation.  If  his  case  rested 
upon  that,  his  title  would  go  uncontroverted  by  the  defend- 
ant. But  it  is  the  fact  claimed  by  the  defendant,  that  his 
possession  was  not  accompanied  by  a  claim  of  title,  —  that  it 
was  only  a  mistake  as  to  the  true  line,  with  no  intention  of 
claiming  beyond  his  actual  boundaries,  —  that  raises  the  ques- 
tion to  be  decided. 

In  our  judgment,  the  evidence,  taken  as  a  whole,  will  not 
warrant  this  conclusion.  We  think  it  is  fairly  established  by 
the  evidence  that  the  plaintiff  has  occupied  and  claimed  title 
to  the  fence  as  originally  located,  which  was  not  on  the  line 
as  described  in  the  deed,  although,  by  mistake,  he  supposed 
it  was  on  such  line.  It  seems  to  us,  also,  that  the  action  and 
conduct  of  the  defendant  in  respect  to  this  fence,  in  some 
particulars,  as  appears  by  the  evidence,  strengthens  this  con- 
clusion. We  think,  therefore,  the  fence  has  become  the  true 
boundary  line  of  the  adverse  possession,  and  that  the  plaintiff 
is  entitled  to  have  the  decree  of  the  court  below  modified,  so 
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as  to  establish  such  line  in  accordance  therewith;  but  it  is 
affirmed  in  all  other  respects;  and  it  is  also  ordered  that 
neither  party  recover  costs  in  this  court. 


Adverse  Possession  —  Mistake.  — That  land  was  held  through  a  mistake 
as  to  the  extent  of  the  boundaries  will  not  destroy  the  adverse  character  of  the 
holding,  if  the  party  has  occupied  and  received  the  rents  and  profits  as  his  own: 
Frencli  v.  Pearce,  8  Conn.  439;  21  Am.  Dec.  680;  Williams  v.  Harrell,  8  Ired. 
Eq.  123;  55  Am.  Dec.  442;  Yetzer  v.  Thoman,  17  Ohio  St.  130;  91  Am.  Dec. 
122;  Russell  v.  Moloney,  39  Vt.  579;  94  Am.  Dec.  358;  Lindell  v.  McLaughlin, 
30  Mo.  28;  77  Am.  Dec.  593;  George  v.  Thomas,  16  Tex.  74;  67  Am.  Dec. 
612.  But  for  instances  of  possession  through  mistake  which  does  not  amount 
to  adverse  possession,  see  Mills  v.  Penny,  74  Iowa,  172;  7  Am.  St.  Rep.  474; 
Keen  v.  Schncdler,  92  Mo.  516;  Howard  v.  Reedy,  29  Ga.  152;  74  Am.  Dec. 
58;  Worcester  v.  Lord,  56  Me.  265;  96  Am.  Dec.  456;  Knowlton  v.  Smith,  36 
Mo.  507;  88  Am.  Dec.  152;  Wood  v.  Willard,  37  Vt.  377;  86  Am.  Dec.  716; 
compare  also  Jones  v.  Pashby,  67  Mich.  459;  ante,  p.  589,  and  note. 
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Lis  Pendens  —  Purpose  of  Doctrine  of. — Strictly  speaking,  the  doctrine 
of  lis  pendens  is  not  founded  upon  notice,  but  upon  reasons  of  pnblio 
policy,  founded  upon  necessity.  The  main  purpose  of  the  rule  is  to  keep 
the  subject-matter  of  the  litigation  within  the  power  of  the  court  until 
the  judgment  or  decree  shall  be  entered;  otherwise,  by  successive  alien- 
ations pending  the  litigation,  its  judgment  or  decree  could  be  rendered 
abortive,  and  impossible  of  execution. 

Lis  Pendens.  — Tendency  in  Some  Courts  is  to  Restrict  Application  o» 
Rule  of  Lis  Pendens  to  actions  or  suits  affecting  title  to  real  property, 
but  it  is  hardly  considered  well  settled  that  it  may  not  with  equal  pro- 
priety be  applied  to  the  sales  of  chattels. 

Lis  Pendens  —  General  Rule  of.  — One  who  purchases  of  either  party  to 
the  suit  the  subject-matter  of  the  litigation  after  the  court  has  acquired 
jurisdiction  is  bound  by  the  judgment  or  decree,  whether  lie  purchased 
for  a  valuable  consideration  or  not,  or  without  any  express  or  implied 
notice  in  point  of  fact. 

Lis  Pendens. — To  Give  Effect  to  Rule  of  Lis  Pendens,  two  things 
seem  indispensable:  1.  That  the  litigation  must  be  about  some  specific 
thing,  which  must  necessarily  be  affected  by  the  termination  of  the  suit; 
and  2.  That  the  particular  property  involved  in  the  suit  must  be  so 
clearly  designated  that  any  one  may  learn  from  the  description  what 
property  was  intended  to  be  affected  by  the  litigation. 

Marriage  and  Divorce  —  Nature  of  Suit  for  Divorce,  and  Effect  of 
Decree  therein.  —  In  a  suit  for  divorce,  the  land  which  goes  to  the 
wiie  as  the  result  of  the  divorce  is  not  the  subject-matter  of  the  litiga- 
tion, and  the  court  has  no  jurisdiction  to  atfeet  or  divest  the  title  of  the 
husband  to  his  lands,  or  to  decree  that  one  third  of  them  shall  be  set 
•part  to  the  wife,  independent  of  a  decree  for  divorce.     Nor  has  the 
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plaintiff  any  title  on  which  to  base  a  suit  to  recover  any  portion  of  the 
same,  except  as  it  comes  by  force  of  the  statute  upon  a  decree  for  divorce. 

Marriage  and  Divorce. —Temporary  Alimony  may  be  Granted  Pen- 
dente Lite,  but  the  title  of  the  real  estate  of  the  defendant  remains 
intact,  and  cannot  be  affected  during  the  pendency  of  the  litigation,  but 
only  when  a  decree  has  been  rendered  that  the  marriage  is  dissolved,  and 
then  only  by  force  of  the  statute. 

Marriage  and  Divorce  —  Effect  of  Decree  of  Divorce  on  Real  Prop- 
erty. —  Under  provisions  of  Oregon  Code,  section  499,  it  is  "whenever 
a  marriage  shall  be  declared  dissolved"  that  the  statute  operates,  —  not 
before,  or  pendente  lite,  — and  the  court  then  becomes  authorized,  and  it 
is  its  "  duty  "  "  to  enter  a  decree  "  for  the  undivided  one-third  part  in 
fee  of  the  whole  of  the  real  estate  "owned  by  the  defendant  at  the  time 
of  such  decree  "  for  a  divorce. 

Marriage  and  Divorce  —  Decree  in  Divorce  Suit  —  Lis  Pendens. — 
Although  the  prosecution  of  a  divorce  suit  might  result  in  a  decree 
which  would  affect  the  real  property  of  the  defendant,  yet  such  property 
is  not  the  subject  specifically  of  the  litigati««,  and  by  reason  thereof  is 
not  withdrawn  from  such  burdens  as  might  be  legally  imposed  upou  it  for 
just  claims  upon  judgments  recovered  and  docketed  against  its  owner 
prior  to  divesting  him  of  his  title  by  force  of  the  statute  under  the  de- 
cree for  divorce,  and  a  purchaser  of  such  lands  at  an  execution  sale  upon, 
such  judgment  is  not  affected  by  or  subject  to  the  rule  of  lis  pendens. 

Marriage  and  Divorce  —  Decree  in  Divorce  —  Description  of  Prop- 
erty Affected.  —  In  a  suit  for  divorce,  it  has  been  deemed  essential,  in 
order  to  reach  the  property  of  the  guilty  party,  that  such  property 
should  be  described  in  the  complaint  and  decree,  but  it  is  apprehended 
that  this  is  unnecessary,  and  that  it  is  a  sufficient  compliance  with  sec- 
tion 499  of  the  Oregon  Code  to  say,  in  effect,  that  the  party  obtaining 
the  divorce  is  hereby  entitled  to  one  third  of  the  real  property  owned  by 
the  other,  whatever  it  may  be;  and  if  any  question  arises  as  to  what, 
property  was  so  owned,  it  can  be  determined  by  appropriate  proceedings 
for  that  purpose  between  the  parties  interested. 

Hewitt  and  Bryant,  and  Tilmon  Ford,  for  the  appellant. 

J.  K.  Weatherjord  and  D.  R.  N.  Blackburn,  for  the  respondent. 

Lord,  J.  This  was  a  suit  to  partition  certain  lands  de- 
scribed herein. 

The  defendant  denied  that  the  respondent  had  any  interest 
in  said  lands,  and  alleged  that  she  was  the  owner  in  fee-simple 
and  entitled  to  the  possession  of  the  whole  of  said  premises. 
The  plaintiff,  in  reply,  denied  this,  and  alleged  affirmatively 
that,  some  time  in  July,  1884,  she  commenced  a  suit  against 
A.  J.  Houston  for  a  divorce  and  alimony,  and  for  an  equal 
undivided  one  third  of  the  real  property  then  owned  by  said 
Houston,  and  that  he  was  the  owner  in  fee  of  said  real  prop- 
erty which  was  duly  described  therein;  that  the  summons  in 
said  divorc  •  suit  was  served   on  ,  1884,  and  that,  prior  to 
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th.at  time,  and  prior  to  the  twenty-sixth  day  of  September, 
1881,  the  defendant  Timmerman  had  notice  that  the  com- 
plaint for  divorce  and  one  third  of  said  real  property  had  been 
filed  by  the  plaintiff  against  her  husband;  that  on  the  fifth 
day  of  February,  1886,  a  decree  was  entered  granting  a  divorce 
in  favor  of  tbe  plaintiff,  and  adjudging  her  to  be  the  owner  of 
the  undivided  one  third  of  said  real  property,  etc. 

Tbe  court  below,  after  a  trial  of  said  cause,  rendered  a  de- 
cree therein,  granting  the  prayer  of  plaintiff  for  partition, 
except  as  to  the  1G0  acres  of  land  mentioned  therein,  and 
partition  was  ordered  and  made  on  June  26,  1888,  and  con- 
firmed by  the  court. 

The  defendant  Timmerman  derived  her  title  to  the  prem- 
ises in  dispute  in  this  wise:  On  the  fifteenth  day  of  March, 
1880,  the  plaintiff's  husband,  A.  J.  Houston,  for  value,  made 
and  delivered  his  promissory  note  to  the  defendant  Timmer- 
man for  the  sum  of  $3,400,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  date;  that  the  paid  A.  J.  Houston  fail- 
ing to  pay  said  note,  the  defendant  Timmerman  commenced 
suit  on  the  twenty-sixth  day  of  September,  1884,  and  caused 
service  of  summons  to  be  made  upon  him  on  that  day;  and 
that  on  October  27,  1884.  the  defendant  Timmerman  recov- 
ered judgment  against  the  said  A.  J.  Houston  for  the  sum  of 
$5,463.87,  which,  on  the  same  day,  was  duly  docketed  in  the 
judgment-lien  docket,  and  then  upon  became  a  lien  upon  all 
the  real  property  mentioned  in  the  complaint  in  this  suit.  It 
further  appears  that  on  March  19,  1883,  said  A.  J.  Houston 
made  and  delivered  his  promissory  note  to  J.  T.  Williams  for 
one  thousand  dollars,  with  interest  from  date  at  the  rate  often 
per  cent  per  annum,  payable  six  months  after  date,  and  to  se- 
cure the  payment  of  the  same,  executed  a  mortgage,  which  was 
duly  recorded,  upon  the  160  acies  of  land  set  out  in  the  com- 
plaint. The  said  Houston  failing  to  pay  said  note,  the  mort- 
gage was  foreclosed  against  the  said  Houston  and  the  plaintiff 
herein.  The  defendant  Timmerman,  however,  answered,  set- 
ting up  her  judgment,  and  asked,  if  the  property  be  sold  to 
foreclose  said  mortgage,  that  the  overplus,  if  any,  should  be 
applied  in  payment  of  her  judgment,  and  a  decree  was  accord- 
ingly so  entered,  etc.;  that  execution  was  issued  upon  said 
decree,  and  said  160  acres  was  sold  to  the  defendant  Timmer- 
man for  two  thousand  five  hundred  dollars;  that  thereafter, 
on  May  13,  1885,  execution  was  issued  upon  said  judgment, 
and  the  remainder  of  the  premises  described   herein  was  sold 
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to  the  defendant  Timmerman,  and  said  pale  confirmed,  and 
deeds  were  fully  executed  by  the  sheriff  to  said  defendant. 

It  will  be  noticed  that  the  suit  of  the  defendant  Timmer- 
man to  recover  the  amount  due  on  the  note  against  A.  J. 
Houston,  who  was  then  the  husband  of  the  plaintiff  herein, 
was  commenced  after  the  suit  of  the  plaintiff  for  divorce 
against  her  husband,  and  that  a  judgment  was  recovered  and 
docketed  before  a  decree  in  the  divorce  suit  was  rendered,  and 
in  which  one  third  of  the  real  estate  then  owned  by  the  hus- 
band was  decreed  the  plaintiff.  It  is  true,  there  was  no 
direct  proof  of  the  date  of  the  service  of  the  summons  in  the 
divorce  suit,  but  as  this  will  not  affect  the  result  reached,  it  is 
immaterial.  The  contention  is,  that  the  defendant  Timmer- 
man was  a  purchaser  pendente  lite.  There  is,  however,  a 
preliminary  question  to  be  first  disposed  of,  namely,  that 
the  appeal  was  not  taken  within  six  months,  as  allowed  by 
law.  The  answer  to  this  is,  that  the  objection  relates  to  the 
interlocutory  or  first  decree,  and  not  to  the  final  decree,  and 
that,  as  our  own  code  does  not  authorize  an  appeal  from  inter- 
locutory judgments  or  decrees,  but  only  from  such  as  are  final, 
and  the  appeal  from  the  final  decree  being  within  six  months, 
there  was  a  right  of  appeal,  and  the  objection,  therefore,  is  un- 
availing. 

An  examination  of  the  statutes  of  the  two  states  from  which 
the  authorities  were  read,  to  the  effect  that  an  appeal  might 
be  taken  before  a  final  judgment  or  decree  was  entered,  show 
that  appeals  in  those  states  may  be  taken  from  interlocutory 
judgments  or  decrees,  which  not  being  the  case  under  our 
code,  they  fail  on  application:  See  Freeman  on  Partition,  sees. 
519.  527. 

But  to  return:  Among  the  ordinances  of  rules  adopted  by 
Lord-Chancellor  Bacon  "  for  the  better  and  more  regular  ad- 
ministration of  justice  "  was  one  which  provided  that  where 
a  person  "comes  in  pendente  lite,  and  while  the  suit  is  in  full 
prosecution,  and  without  any  color  of  allowance,  or  privity  of 
the  court,  there  regularly  the  decree  bindeth."  Chancellor 
Kent  said  that  a  "lis  pendens  duly  prosecuted,  and  not  conclu- 
sive, is  notice  to  a  purchaser  so  as  to  affect  and  bind  his  inter- 
est by  the  decree."  Strictly  speaking,  however,  the  doctrine 
of  lis  pendens  is  not  founded  upon  notice,  but  upon  reasons  of 
public  policy,  founded  upon  necessity.  "  It  affects  him."  said 
Lord-Chancellor  Cranworth,  "not  because  it  amounts  to  no- 
tice, but  because  the  law  does  not  allow  litigant  parties  to  give 


852  Houston  v.  Timmerman.  [Oregon, 

to  others,  pending  the  litigation,  rights  to  the  property  in  dis- 
pute so  as  to  prejudice  the  opposite  party The  necessi- 
ties of  mankind  require  that  the  decision  of  the  court  shall  be 
binding,  not  only  on  the  litigant  parties,  but  also  on  those  who 
derive  title  under  them  by  alienation  made  pending  the  suit, 
whether  such  alienees  had  or  had  not  notice  pending  proceed- 
ings. If  this  were  not  so,  there  could  be  no  certainty  that 
litigation  would  ever  come  to  an  end":  Bellamy  v.  Sabine,  1 
De  Gex  Si  J.  566.  The  main  purpose  of  the  rule  is  to  keep  the 
subject-matter  of  the  litigation  within  the  power  of  the  court 
until  the  judgment  or  decree  shall  be  entered;  otherwise,  by 
successive  alienations,  its  judgment  or  decree  could  be  ren- 
dered abortive,  and  thus  make  it  impossible  for  the  court  to 
execute  its  judgments  or  decree.  Hence  the  general  proposi- 
tion, that  one  who  purchases  of  either  party  to  the  suit  the 
subject-matter  of  the  litigation  after  the  court  has  acquired 
jurisdiction  is  bound  by  the  judgment  or  decree,  whether  he 
purchased  for  a  valuable  consideration  or  not,  and  without 
any  express  or  implied  notice  in  point  of  fact,  is  sustained  by 
many  authorities,  and  disputed  by  none:  Eyster  v.  Gaff,  91 
U.  S.  521;  Grant  v.  Bennett,  96  111.  513;  Randall  v.  Lowe,  98 
Ind.  261;  Daniels  v.  Henderson,  49  Cal.  242;  Blanchard  v. 
Ware,  43  Iowa,  530;  Carr  v.  Lewis,  15  Mo.  App.  551;  Currie 
v.  Fowler,  5  J.  J.  Marsh.  145;  Hiern  v.  Mill,  13  Ves.  120;  1 
Story's  Eq.  Jur.,  sec.  405. 

The  doctrine  of  lis  pendens  was  introduced  in  analogy  to 
the  rule  at  common  law  in  a  real  action,  "where,  if  the  de- 
fendant aliens  after  pendency  of  the  writ,  the  judgment  in  the 
action  will  overreach  such  alienation  ":  Sorrie  v.  Carpenter,  2 
P.  Wms.  482.  And  this  may  account  for  the  leaning  in  some 
of  the  courts  to  restrict  the  application  of  the  rule  of  lis  pen- 
dens to  actions  or  suits  affecting  title  to  real  property:  McLau- 
vine  v.  Munroe,  30  Mo.  4G9;  Winston  v.  Westfeldt,  22  Ala.  760; 
58  Am.  Dec.  278;  Baldwin  v.  Love,  2  J.  J.  Marsh.  489;  Murray 
v.  Settleburn,  2  Johns.  Ch.  441.  But  it  is  hardly  considered  well 
settled  that  it  may  not  with  equal  propriety  be  applied  to  the 
sales  of  chattels.  Two  things,  however,  seem  indispensable  to 
give  it  effect:  1.  That  the  litigation  must  be  about  some  spe- 
cific thing,  which  must  necessarily  be  affected  by  the  termina- 
tion of  the  suit;  and  2.  That  the  particular  property  involved 
in  the  suit  "must  be  so  pointed  out  by  the  proceeding  as  to 
warn  the  whole  world  that  they  intermeddle  at  their  peril": 
Freeman  on  Judgments,  sees.  196,  197. 
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Now,  the  divorce  suit  of  the  plaintiff  was  not  brought  spe- 
cifically to  recover  thy  one  third  of  the  real  estate  of  her  hus- 
band, as  was  decreed  in  the  divorce  proceeding.  The  land  was 
not  the  subject-matter  of  the  litigation,  and  the  subject  of  the 
suit  was  not  to  recover  title  that  belonged  to  the  plaintiff.  It 
was  incidental  and  collateral  to  the  divorce  proceeding.  The 
court  has  no  jurisdiction  to  affect  the  title  of  the  husband  to 
his  lands,  or  decree  that  one  third  of  them  shall  be  set  apart 
for  her  in  her  own  right  and  title,  independent  of  a  decree  for 
divorce.  Nor  has  the  plaintiff  any  title  on  which  to  base  a 
suit  to  recover  any  portion  of  the  same,  except  as  it  comes  by 
force  of  the  statute  upon  a  decree  for  divorce. 

A  proceeding  in  divorce  is  partly  in  personam  and  partly  in 
rein;  and  in  so  far  as  it  is  to  affect  the  marriage  status,  it  is  to 
change  a  thing  independent  of  the  parties,  and  is  a  proceed- 
ing, not  against  the  parties  in  personam,  but  against  their 
status  in  rem:  Am.  &  Eng.  Ency.  of  Law,  tit.  Divorce,  751.  The 
matter  upon  which  the  jurisdiction  acts  is  the  status;  the  mar- 
riage is  the  thing  which  the  suit  is  brought  to  dissolve, —  it  is 
the  subject  of  the  litigation,  —  but  as  incidental  to  it,  the  court 
may  grant  temporary  alimony  pendente  lite,  or  permanent  ali- 
mony when  a  decree  for  divorce  is  rendered.  And  the  general 
rule  is,  that  bills  for  alimony  do  not  bind  the  property  of  the 
defendant  with  lis  pendens:  1  Story's  Eq.  Jur.,  sec.  196;  Bright- 
man  v.  Bright-man,  1  R.  I.  112;  Isler  v.  Brown,  66  N.  C.  556; 
Almond  v.  Almond,  4  Rand.  662;   15  Am.  Dec.  781. 

But  the  court  cannot  affect  the  title  of  the  real  property  of 
the  defendant  in  a  divorce  proceeding  until  the  point  is  reached 
that  a  decree  of  divorce  is  to  be  rendered.  Temporary  ali- 
mony may  be  granted  pendente  lite,  but  the  title  of  the  real 
estate  of  the  defendant  remains  intact,  and  cannot  be  affected 
during  the  pendency  of  the  proceeding,  but  only  when  the 
proceeding  for  a  divorce  has  terminated,  and  a  decree  rendered 
that  the  marriage  is  dissolved,  and  then  only  by  force  of  the 
statute. 

Our  statute  provides:  "  Whenever  a  marriage  shall  be  de- 
clared void  or  dissolved,  the  party  at  whose  prayer  such  de- 
cree shall  be  made  shall  in  all  cases  be  entitled  to  the 
undivided  one-third  part  in  his  or  her  undivided  right  in 
fee  of  the  whole  of  the  real  estate  owned  by  the  other  at  the 
time  of  such  decree;  and  it  ...  .  shall  be  the  duty  of  the 
court  to  enter  a  decree  in  accordance  with  this  provision": 
Code,  sec.  499. 
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It  is  "  whenever  a  marriage  shall  be  declared  dissolved " 
that  the  statute  operates,  —  not  before,  or  pendente  lite,  —  and 
the  court  then  becomes  authorized  and  it  is  its  "  duty  "  "to 
enter  a  decree"  for  the  undivided  one-third  part  in  fee  of  the 
whole  of  the  real  estate  "  owned  by  the  defendant  at  the  time 
of  such  decree  "  for  a  divorce. 

Tt  must  be  manifest,  then,  that  the  primary  object  of  the 
suit  is  to  affect  the  marriage  relation,  —  its  status.  —  that  it  is 
the  specific  matter  in  controversy  to  be  affected,  and  that  it  is 
only  when  the  status  is  changed  by  a  decree  of  divorce  that  the 
statute  operates  to  divest  title  "  owned  "  by  the  defendants, 
and  that  it  then  becomes  the  duty  of  the  court  to  enter  a  de- 
cree in  accordance  with  its  provisions.  Nor  do  the  cases  cited 
by  counsel  sustain  his  contention.  In  Tolerton  v.  Willard,  30 
Ohio  St.  586,  the  suit  was  of  "  double  aspect,"  as  said  by  the 
court,  and  was  brought  to  protect  her  equitable  right  in  prop- 
erty which  was  the  subject  of  dispute.  This  property  was 
bought  with  the  wife's  money,  and  she  sought  a  restoration  of 
her  rights.  The  court  says:  "It  is  evident  that  the  court,  in 
coming  to  its  conclusion,  did  take  these  equities  into  considera- 
tion, so  that  the  decree  may  fairly  be  considered  an  equitable 
one  in  her  favor."  And  again:  "  In  a  proceeding  like  the  one 
under  consideration,  where  the  wife  claims  rights  in  her  hus- 
band's property  other  than  those  arising. from  the  marital  re- 
lation, and  insists  upon  them  in  connection  with  her  claim  for 
alimony,  the  court  is  fully  authorized  to  pass  upon  them." 

In  Daniel  v.  Hodges,  87  N.  C.  97,  the  proceeding  was  for  ali- 
mony, and  the  only  property  which  the  husband  owned  was  a 
lot  that  the  wife  sought  to  have  subjected  to  her  claim,  and 
was  in  actual  possession  of  it  by  order  of  the  court,  when  her 
husband,  pending  the  litigation,  conveyed  it  to  another,  and 
the  court  held,  under  the  exceptional  circumstances  of  the 
case,  that  the  doctrine  of  lis  pendens  applied.  There  the  pro- 
ceeding was  to  subject  the  specific  thing  to  her  claim,  which 
the  husband  attempted  to  defeat  by  conveying  away  the  prop- 
erty, and  the  court,  while  admitting  the  general  doctrine  that 
a  lis  pendens  was  not  applicable  in  such  cases,  said:  "tWe  are 
of  the  opinion  the  petition  for  alimony,  under  the  particular 
circumstances  of  the  case,  constituted  such  a  lis  pendens  as 
affected  the  purchaser  with  notice,  independent  of  the  actual 
notice  had,"  and  rendered  the  deeds  void.  But  this  has  no 
relevancy  to  the  case  at  bar.  There  she  sought  to  subject  the 
property  to  her  claim  for  alimony,  and  the  suit  was  directed 
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specifically  against  it,  and  she  was  put  in  actual  possession 
by  order  of  the  court;  and  then  it  was  only  "  under  the  pecu- 
liar circumstances  of  the  case  "  that  the  court  thought  the  pur- 
chaser from  the  husband  pending  the  litigation  was  affected 
with  the  rule  of  lis  pendens.  Here  there  was  no  alienation  of 
the  property,  which  was  only  incidentally  involved,  or  any 
charge  of  any  act  on  the  part  of  the  defendant  Houston  to 
defeat  any  right  whatever  which  might  accrue  to  the  plaintiff 
if  the  marriage  should  be  dissolved.  If  the  defendant  Hous- 
ton had  conveyed  away  the  property  to  another  with  the  ob- 
ject of  defeating  her  right,  upon  a  decree  for  divorce,  to  any 
interest  in  his  lands,  such  purchaser  may  be  affected  with  the 
rule  of  lis  pendens  in  such  case;  but  that  is  not  the  question 
here,  and  winch  it  will  be  time  enough  to  decide  when  prop- 
erly presented  for  our  consideration.  The  debt  which  the 
defendant  Houston  owed  the  defendant  Timmerman  was  con- 
tracted long  before  the  suit  for  divorce  was  commenced,  or  the 
cause  or  ground  of  the  divorce  existed,  and  doubtless  the 
credit  was  given  on  the  faith  of  the  property,  a  part  of  which 
included  the  property  in  dispute,  then  owned  by  Houston. 
There  is  no  pretense  of  any  fraud  or  collusion,  or  that  the  debt 
is  not  an  honest  obligation  which  Houston  ought  to  have  paid 
long  before  the  divorce  proceeding  was  instituted.  Although 
the  commencement  of  the  divorce  suit  might  result  in  a  decree 
which  would  affect  the  property  of  the  defendant,  the  property 
was  not  the  subject  specifically  of  the  litigation,  and  by  reason 
thereof  was  not  withdrawn  from  such  burdens  as  might  be 
legally  imposed  upon  it  for  just  claims  upon  judgments  recov- 
ered and  docketed  against  its  owner  prior  to  divesting  him  of 
his  title  by  force  of  the  statute  under  the  decree.  The  defend- 
ant Timmerman  had  the  legal  right  to  commence  her  action 
to  recover  the  money  due  on  the  note  of  Houston,  and  the  fact 
that  the  wife  of  Houston  had  instituted  proceedings  for  a 
divorce  did  not  affect  that  right,  but  when  judgment  was  re- 
covered thereon,  and  docketed  by  force  of  law,  the  lands  then 
owned  by  him  in  that  county,  including  the  land  in  dispute, 
became  subject  to  the  lien  of  such  judgment;  and  as  the  facts 
show  that  this  was  before  any  decree  was  rendered  in  the 
divorce  whereby  title  to  such  lands  could  be  divested,  it  fol- 
lows that  whoever  took  title  from  him  subsequently,  either  by 
contract  or  by  operation  of  law,  took  said  title  cum  onere,  or 
subject  to  the  lien  of  such  judgment.  It  results,  as  a  pur- 
chaser of  said  lands  at  an  execution  sale  upon  such  judgment, 
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the  defendant  Timmerman  was  not  affected  by  or  subject  to 
the  rule  of  lis  pendens,  and  her  deed  thereby  rendered  invalid. 
It  is  true,  in  the  divorce  suit,  the  property  was  described  in 
the  complaint  and  decree,  which,  since  the  decision  in  Bam- 
*ford  v.  Bamford,  4  Or.  30,  has  been  deemed  essential  to  reach 
the  property  of  the  guilty  party,  but  it  is  apprehended  that 
neither  allegation  or  proof  concerning  the  lands  is  necessary, 
but  that  it  is  enough,  and  a  sufficient  compliance  with  the  latter 
clause  of  section  499  of  the  Oregon  Code,  to  say,  in  effect,  that 
the  party  obtaining  the  divorce  is  hereby  entitled  to  one  third 
of  the  real  property  owned  by  the  other,  whatever  it  may  be. 

In  this  view,  if  any  question  arises  as  to  what  property  was 
so  owned  by  him,  it  can  be  determined  by  appropriate  pro- 
ceedings for  that  purpose  between  the  parties  interested  much 
better  than  in  a  divorce  suit,  in  which  it  is  neither  proper  nor 
convenient  that  third  parties,  in  order  to  protect  their  rights, 
should  be  compelled  to  intervene  and  become  parties  to  a  con- 
troversy between  husband  and  wife  in  a  divorce  proceeding: 
Barrett  v.  Failing,  6  Saw.  475.  So  that,  however  we  look  at 
the  facts  of  this  record,  our  conclusion  is,  that  the  decree  of 
the  lower  court  must  be  reversed,  and  it  is  so  ordered. 

Lis  Pendens. —  As  to  the  general  doctrine  of  lis  pendens,  see  Green  v. 
Rick,  121  Pa.  St.  130;  6  Am.  St.  Rep.  760,  and  note  765;  Hhelton  v.  Johnson, 
4  Suced,  672;  70  Am.  Dec.  265;  Clark  v.  Farrow,  10  B.  Mon.  446;  52  Am. 
Dec.  552;  Briscoe  v.  Bronaugh,  1  Tex.  326;  46  Am.  Dec.  108;  Poioellv.  Wil- 
liams, 14  Ala.  476:  48  Am.  Dec.  105;  Murray  v.  Blatchford,  1  Wend.  583;  19 
Am.  Dec.  537;  Jackson  v.  Andrews,  7  Wend.  152;  22  Am.  Dec.  574;  Hender- 
son v.  Pickett,  4  T.  B.  Mon.  54;  16  Am.  Dec.  130. 

Lis  Pendens.  — The  doctrine  of  lis  pendens  is  not  restricted  to  real  actions, 
but  is  applicable  to  choses  in  action,  other  than  commercial  paper  which  has 
not  yet  matured:  Diamond  v.  Lawrence  County,  37  Pa.  St.  353;  78  Am.  Dec. 
429;  Kellogg  v.  Fancher,  23  Wis.  21;  99  Am.  Doc.  96;  Winston  v.  Westfeldt, 
22  Ala.  760;  53  Am.  Dec.  278;  Minis  v.   West,  38  Ga.  18;  95  Am.  Dec.  379. 

Divorce  —  Alimony — Recent  Cases  upon  This  Subject. — Alimony 
may  be  allowed  to  a  wife  after  a  decree  for  divorce  has  been  rendered  against 
her:  Brigham  v.  Brigham,  147  Mass.  159.  In  a  divorce  suit,  it  is  within  the 
discretion  of  the  court  to  separate  the  issue  as  to  alimony  and  divorce,  or  to 
try  them  both  together:  Pauly  v.  Pauly,  69  Wis.  419.  A  wife  may  sue  for  ali- 
mony where  there  exists  a  bona  jide  state  of  separation  between  husband  and 
wife,  even  though  no  action  for  divorce  is  pending:  Glass  v.  Wynn,  76  Ga.  319. 
And  it  is  always  proper,  when  the  circumstances  of  the  wife  demand  it,  to 
apply  for  alimony  pending  an  action  for  divorce:  Cowan  v.  Coivan,  10  Col. 
540;  Ex  parte  Ambrose,  72  Cal.  39S.  In  Georgia,  it  has  been  held  that  until 
an  action  for  divorce  is  pending  the  judge  at  chambers  lias  no  jurisdiction  to 
grant  alimony:  Yoemans  v.  Yoemans,  77  Ga.  124.  One  who  is  suing  in  forma 
pauperis  may  he  decreed  not  a  pauper  by  a  court  of  equity,  and  ordered  to 
pay  alimony  to  his  wife:  Moon  v.  Moon,  43  N.  J.  Eq.  403. 
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Whitney  v.  Blackburn. 

[17  Oregon,  564.] 

Elections.  — Purpose  or  Contested  Election  Laws  is  to  Insure  Speedy 
Trial,  so  that  the  official  term  which  ia  in  dispute  may  not  expire  either 
in  whole  or  in  large  part  before  the  final  determination  is  reached,  and 
that  the  will  of  the  people  in  the  choice  of  public  officers  may  not  be  de- 
feated. 

Elections.  — Notice  of  Contest  is  Foundation  of  Suit  to  Contest  Elec- 
tion, and  serves  the  double  office  of  both  summons  and  complaint,  and 
should  contain  the  title  of  the  cause,  specifying  the  name  of  the  court 
aud  the  names  of  the  parties  to  the  suit,  and  it  must  be  served  and  filed 
within  thirty  days,  according  to  the  practice  under  section  2544  of  the 
Oregon  Code. 

Process. — Service  of  Process  upon  Legal  Holiday  is  Irregular,  and 
may  be  pleaded  in  abatement,  or  set  aside  on  motion.  But  a  notice  of 
election  contest,  like  a  summons,  is  not  technically  "process,"  but  is 
more  in  the  nature  of  a  mere  notice  informing  the  defendant  that  an 
action  has  been  commenced  against  him,  and  that  he  is  required  to  an- 
swer the  complaint  therein  within  a  specified  time. 

Elections. — In  Proceeding  to  Contest  Election,  Notice  of  Contest 
Supplies  Place  of  Complaint  in  an  ordinary  action.  The  facts  or 
combination  of  facts  which  give  rise  to  the  right  of  contest  are  to  be 
briefly  stated  in  the  notice  of  contest,  and  this  necessarily  implies  that 
they  shall  be  stated  sufficiently  plain  as  to  advise  the  defendant  of  the 
"cause"  for  which  his  election  is  contested.  Certainty  is  required,  but 
not  technical  precision  of  averment;  and  when  the  words  used,  taken  in 
their  ordinary  sense,  fairly  serve  to  inform  the  adverse  party  of  the  sub- 
stance of  the  facts  relied  upon  to  defeat  his  claim,  it  is  sufficient. 

Elections  —  Construction  of  Statutes  Relating  to  Contested  Elec- 
tions.—  Such  statutes  should  be  liberally  construed  by  the  courts,  so 
that  the  rights  of  the  people  may  be  preserved,  and  that  no  protection 
may  be  afforded  to  fraud;  yet  one  who  undertakes  to  contest  the  right 
of  another  to  an  office  to  which  such  other  has  been  declared  elected,  by 
a  tribunal  chosen  by  the  people,  ought  to  have  some  well  defined  "cause," 
and  to  be  aide  to  state  it  with  sufficient  certainty  as  to  notify  or  inform  the 
other  party  of  the  substance  of  the  facts  upon  which  he  relies  to  defeat 
his  title,  and  to  authorize  the  court  to  make  the  inquiry. 

J.  J.  Whitney,  by  himself. 

D.  R.  N.  Blackburn,  by  himself. 

Lord,  J.  This  was  a  proceeding  begun  under  title  4, 
chapter  14,  sections  2544-2548,  Oregon  Code,  to  contest  the 
right  of  the  defendant  to  the  office  of  county  judge  of  Linn 
County,  to  which  he  was  declared  elected  by  the  board  of 
canvassers. 

The  election  was  held  on  the  fourth  day  of  June,  1888,  and 
the  notice  was  served  on  the  fourth  day  of  July,  1888,  by  the 
sheriff  of  that  county,  but  the  notice  of  such  contest  was  not 
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filed  in  court  until  the  twenty-third  day  of  August,  1888,  and 
the  next  regular  term  of  the  court  beginning  on  the  twenty- 
second  day  of  October,  1888,  was  the  time  named  in  the  notice 
for  hearing  such  contest.  On  the  first  day  of  such  term,  the 
defendant  filed  a  motion  to  dismiss  the  same  for  the  following 
reasons:  1.  The  court  has  not  obtained  jurisdiction  of  said 
contest,  or  of  the  person  of  respondent;  2.  Said  notice  is  not 
entitled  in  any  court;  3.  It  is  not  entitled  in  any  proceeding, 
nor  are  there  any  parties  thereto;  4.  It  has  not  been  served 
on  respondent  in  the  manner  and  within  the  time  prescribed 
by  law;  5.  No  notice  of  contest  has  been  legally  served  on 
respondents;  6.  Said  pretended  service  is  illegal;  7.  Said  pre- 
tended notice  and  the  pretended  service  thereof  were  not  filed 
in  this  court  within  the  time  prescribed  by  law;  8.  No  com- 
plaint or  other  paper  has  been  filed  which  respondent  could 
be  called  upon  to  answer.  The  court  sustained  the  motion, 
and  dismissed  the  notice  of  contest. 

It  appears  that  no  leave  was  asked  to  amend  or  to  serve  an 
amended  notice,  presumably  for  the  reason  that  the  plaintiff 
considered  the  ruling  of  the  court  as  error,  which  he  would  be 
able  to  establish  on  appeal. 

Our  statute  provides  as  follows:  "Any  person  wishing  to 
contest  an  election  of  any  person  to  any  county,  district,  town- 
ship, or  precinct  office,  may  give  notice  in  writing  to  the  per- 
son whose  election  he  intends  to  contest,  that  his  election  will 
be  contested,  stating  the  cause  of  such  contest  briefly,  within 
thirty  days  from  the  time  said  person  shall  claim  to  have  been 
elected":  Oregon  Code,  sec.  2544. 

It  will  be  noted  that  the  provision  is  silent  as  to  the  time 
when  the  notice  of  contest  shall  be  filed. 

The  defendant  contends  that  the  notice  must  not  only  be 
served,  but  must  also  be  filed  within  thirty  days.  It  was  not 
filed  until  the  twenty-third  day  of  August,  nearly  fifty  days 
thereafter. 

By  reference  to  the  cases  decided  in  this  court,  the  practice 
has  been  to  file  the  notice  within  thirty  days,  and  such  un- 
doubtedly has  been  the  construction  given  to  the  statute  by 
the  profession. 

In  Minnesota  there  was  a  like  statute,  and  from  which  it  is 
supposed  our  statute  was  taken,  although  it  may  have  been 
from  some  other  state,  and  the  only  construction  which  the 
courts  of  that  state  lias  ever  given  to  the  provision  (sec.  2544) 
just  cited,  which  has  been  brought  to  our  observation,  is  found 
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in  Waller  v.  Bancroft,  4  Minn.  110,  wherein  Flandrau,  J.,  said: 
"This  proceeding  is  instituted  by  the  service  of  a  notice  by 
the  party  desiring  to  contest,  upon  the  party  in  possession, 
within  thirty  days  after  the  election." 

No  mention  is  made  when  the  notice  must  be  filed,  yet  cer- 
tainly it  must  be  done  within  such  time  as  will  afford  a  speedy 
trial,  and  carry  into  effect  the  will  of  the  people.  The  "pro- 
ceeding is  instituted,"  that  is,  begun,  by  service  of  notice  of 
contest,  but  it  is  not  pending  in  court  until  filed. 

In  a  proceeding  of  this  kind,  the  notice  serves  the  double 
purpose  of  a  summons  and  complaint.  A  petition  or  com- 
plaint, as  soon  as  filed,  is  pending  (Clindeninv.  Allen,  4  N.  H. 
387),  and  the  word  "pending"  implies  that  the  cause  is  in 
court:  Thomas  v.  Hopkins,  2  Browne,  146.  Until  filed,  there 
was  no  contest  pending  in  the  court;  but  there  was  notice 
that  the  plaintiff  intended  to  bring  the  defendant  before  the 
court,  at  a  time  stated  therein,  for  the  trial  of  the  allegations 
contained  in  the  notice  of  contest.  That  the  notice  must  he 
filed  before  that  time  as  specified  is  not  disputed,  but  the  con- 
tention is,  that  the  true  construction  of  the  provision,  alike 
supported  by  analogy  and  the  manifest  object  of  the  law,  re- 
quires that  the  notice  must  be  filed  within  thirty  days. 

At  common  law,  the  original  writ  contained  a  general  de- 
scription of  the  declaration,  and  by  practice  in  some  of  the 
states  the  declaration  was  fully  set  forth  in  the  writ  which 
issued  out  of  the  court,  properly  attested,  and  was  returnable 
to  it.  It  was  a  mandatory  precept,  issued  by  the  authority 
of,  and  in  the  name  of.  the  sovereign  or  state,  fur  the  purpose 
of  compelling  the  appearance  of  the  defendant  before  the  court 
to  which  it  was  returnable,  that  he  may  there  make  an  answer 
to  the  plaintiff's  complaint:  Gould's  Pleading,  1-1. 

In  some  respects,  the  notice  of  contest  is  like  such  writ,  for 
it  specifies  or  sets  forth  the  causes  of  action,  and  serves  the 
purpose  of  a  summons  to  give  notice  of  the  intended  contest; 
but  it  is  not  an  official  paper  like  the  writ,  issued  out  of  the 
court,  or  attested  by  any  of  its  officers,  and  it  does  not  seem 
to  me  to  be  entitled  to  have  the  character  of  an  official  paper, 
or  to  be  considered  as  a  cause  of  action  pending  in  court,  until 
such  notice  is  tiled. 

In  many  of  the  states,  in  proceedings  of  this  nature,  the 
statutes  provide  that  the  notice  or  petition,  or  other  statement 
required,  must  be  filed  within  the  time  prescribed,  and,  by 
analogy  to   the   practice   under   the   code,  which    requires  the 
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complaint  to  be  filed,  etc.,  more  especially  as  the  notice  of 
contest  serves  the  double  purpose  of  a  complaint  and  sum- 
mons, it  would  seem  to  be  the  better  practice,  and  more  in 
conformity  with  its  usages,  to  require  the  notice  to  be  first 
filed,  and  then  delivered  to  the  proper  officer  for  service,  which 
would  necessarily  exact  that  it  be  filed  within  thirty  days. 
But  this  has  not  been  the  uniform  practice;  usually  the  no- 
tice is  served  first,  or  before  filing,  but  the  practice  has  been, 
and  the  record  of  all  the  cases  show,  that  the  notice  has  been 
filed  within  thirty  days.  So  that,  if  this  section  is  to  be  con- 
strued according  to  the  practice  under  it,  the  analogies  which 
sustain  it,  and  the  evident  purpose  of  the  law  to  secure  a 
speedy  trial,  which  necessarily  demands  promptness  in  com- 
mencing and  prosecuting  the  proceedings,  then  the  notice 
must  be  filed  within  thirty  days.  It  certainly  was  not  in- 
tended that  a  contestant  should  be  permitted  to  cause  a 
notice  to  be  served  on  the  party  in  possession,  and  then  to 
pocket  or  hold  back  the  notice  for  any  length  of  time  he  may 
desire,  or  suits  his  whim,  or  to  afford  him  time  to  skirmish 
around  to  find  evidence  to  support  his  allegations.  There 
must  be  some  limit  within  which  this  notice  must  be  filed; 
and  if  not  within  the  time  allowed  to  serve  the  notice,  what 
limit? 

If  he  may  keep  the  notice  back  fifty  days,  why  not  a  year, 
or  during  the  term? 

In  providing  that  the  judge  may  sit  at  chambers  and  try 
the  contest,  it  becomes  plain  that  the  purpose  of  the  law  is  to 
insure  a  speedy  trial,  to  the  end  that  the  choice  of  the  people 
legally  expressed  may  prevail,  and  in  recognition  of  this  prin- 
ciple, it  is  the  practice  of  the  courts  as  it  is  their  duty  "to 
speed  the  cause,  so  that  the  official  term  which  is  in  dispute 
may  not  expire  either  in  whole  or  in  large  part  before  the  final 
determination  is  reached."  Until  the  notice  is  filed,  and  the 
cause  is  pending  in  court,  the  defendant  is  helpless  to  do  tiny- 
thing  in  the  premises;  but  is  he  to  be  annoyed  and  menaced 
by  a  threatened  contest  until  it  shall  please  the  plaintiff  to  file 
his  notice1  of  contest?  What  reason  is  there,  when  the  notice 
is  served,  that  it  should  not  then  he  filed?  Why  keep  it  back? 
The  cause  of  contest  is  stated  in  it,  and  no  possible  injury  can 
come  to  the  plaintiff  by  filing  it,  under  our  system  of  allow- 
ing amendments,  and  the  liberal  construction  given  by  the 
courts  to  contested  election  laws  in  order  that  the  will  of  the 
people  in   the  choice  of  public  officers  may  not  be  defeated. 
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What  reason  then  can  be  given  for  delaying  the  inquiry  until 
it  shall  suit  the  volition  of  the  plaintiff  to  file  his  notice.  It 
is  not  simply  a  matter  of  his  own  private  concern,  but  a  mat- 
ter in  which  the  people  have  a  preponderating  interest,  and  it 
is  their  right  as  well  as  his  duty,  when  he  charges  that  an- 
other holds  an  office  to  which  he  claims  to  have  been  elected, 
to  have  it  speedily  determined,  and  when  such  is  the  manifest 
intention  of  the  law,  it  will  be  so  construed  as  to  give  it  that 
effect.  As  the  result,  it  follows  that  our  opinion  is,  that  the 
notice  must  be  served  and  filed  within  thirty  days;  but  as  this 
objection  is  now  first  raised,  and  as  there  are  others,  which 
would  necessarily  lead  us  to  the  same  conclusion  which  the 
court  below  reached,  we  shall  pass  this  objection  with  these 
suggestions  for  future  guidance  in  such  proceedings. 

As  the  notice  is  the  foundation  of  the  action  in  a  proceeding 
of  this  kind,  and  serves  the  double  purpose  of  both  summons 
and  complaint,  it  should  contain  "the  title  of  the  cause,  speci- 
fying the  name  of  the  court  and  the  names  of  the  parties  to 
the  action,  plaintiff  and  defendant"  (Oregon  Code,  sec.  66, 
subd.  1);  and  "a  demand  for  the  relief  which  the  plaintiff 
claims"  (Id.,  sec.  66,  subd.  3);  and  perhaps  ought  to  be  veri- 
fied to  insure  good  faith  in  the  averments.  Usually  this  has 
been  the  practice;  but  we  are  not  prepared  to  say  that  a  veri- 
fication of  the  notice  of  contest  is  an  absolute  requirement. 
But  certainly  a  notice  of  contest  which  is  a  writ  containing 
the  declaration,  so  to  speak,  ought  to  specify  the  name  of  the 
court  in  which  the  defendant  is  to  appear,  and  the  names  of 
the  parties. 

The  code  makes  the  title  of  the  case  a  part  of  the  complaint, 
and  as  the  notice  of  contest  embodies  the  idea  of  both  sum- 
mons and  complaint,  the  absence  of  these  requirements  is  a 
ground  of  objection,  which,  when  made,  will  prevail,  unless 
leave  to  amend  is  asked  for.  The  notice  in  the  case  at  bar  is 
without  title,  —  it  does  not  specify  the  name  of  the  court  or 
the  parties,  and  asks  for  no  relief,  nor  is  it  verified.  It  is 
simply  addressed  to  D.  R.  N.  Blackburn,  without  any  caption; 
and  although  these  objections  were  pointed  out,  and  the  plain- 
tiff could  have  applied  to  the  court  for  leave  to  amend,  he 
chose  not  to  do  it,  and  there  was  no  other  alternative  for  the 
court  than  to  grant  the  motion  to  dismiss.  Again,  the  notice 
was  served  on  the  defendant  on  the  fourth  day  of  July,  18SS, 
a  1-gal  holiday  (Oregon  Code,  sec.  3543),  which  is  made  a 
non-judicial  day  by  section  928  of  the  code.     But  the  expres- 
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eion  "legal  holiday"  of  itself  imports  a  dies  non  juridicus: 
Lampe  v.  Manning,  38  Wis.  673;  and  "this,"  said  Rodney,  J., 
"means  only  that  process  cannot  ordinarily  issue,  or  be  exe- 
cuted or  returned,  and  that  courts  do  not  usually  sit  on  that 
Tlay:  State  v.  Ricketts,  74  N.  C.  193;  San  Francisco  v.  McCain, 
50  Cal.  211.  It  would  seem,  then,  that  service  of  process  upon 
a  legal  holiday  is  clearly  irregular,  and  may  be  pleaded  in 
abatement,  or  set  aside  on  motion":  Wade  on  Notice,  sec. 
1359;  Cooner  v.  Jackson,  50  Ala.  384. 

Upon  the  assumption  that  the  notice  of  contest  is  a  process 
as  contended,  the  service  was  irregular,  and  was  subject  to  be 
set  aside  on  motion.  Undoubtedly,  one  object  of  the  notice  of 
contest,  like  a  summons,  is  designed  to  impart  notice  to  the 
defendant,  but  it  is  doubtful  whether  it  may  be  considered 
process  in  the  technical  sense,  when  even  a  summon.;  is  not 
process  in  the  sense  that  requires  it  to  run  in  the  name  of  the 
state:  Bailey  v.  Williams,  6  Or.  71. 

Properly  speaking,  a  summons  is  only  a  process  when  issued 
from  the  office  of  a  court  of  justice  requiring  the  person  to 
whom  it  is  addressed  to  attend  the  court  for  the  purpose  therein 
stated.  Under  our  code,  the  summons  is  the  process  used  to 
commence  a  civil  action,  but  technically  such  a  summons  is 
not  ''process,"  but  is  more  in  the  nature  of  a  mere  notice  in- 
forming the  defendant  that  an  action  has  been  commenced 
against  him,  and  that  he  is  required  to  answer  the  complaint 
therein  within  a  specified  time.  In  view  of  this  distinction, 
the  notice  cannot  be  considered  "process"  in  the  sense  in 
which  that  word  is  used  in  the  books. 

It  is  further  objected  that  the  notice  or  paper  filed  is  not 
such  as  calls  upon  or  requires  the  defendant  to  answer  it,  and 
several  reasons  are  assigned  therefor.  There  is  no  question 
but  that  the  notice,  or  the  complaint  part  of  it,  is  singularly 
defective,  and  omits  much  that  is  essential  and  indispensable 
to  be  alleged.  Nor  is  the  cause  of  such  contest  sufficiently  or 
otherwise  stated,  so  as  to  apprise  lie  adverse  party  of  the 
grounds  of  such  contest,  and  enable  him  to  be  prepared  to 
meet  them.  In  a  proceeding  of  this  kind,  the  notice  of  contest 
supplies  the  place  of  a  complaint  in  an  ordinary  action.  The 
code  requires  that  the  complaint  should  contain  a  plain  and 
concise  statement  of  the  facts,  and  a  demand  for  the  relief 
claimed:  Oregon  Code,  sec.  66.  The  statute  for  contested 
election  requires  that  the  person  wishing  to  contest  "may  give 
notice  in  writing  to  the  person  whose  election   he  intends  to 
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contest  that  his  election  will  be  contested,  stating  the  cause  of 
such  contest  briefly,"  etc.  The  "cause"  of  such  contest  is  his 
cause  of  action,  —  the  wrong  committed.  It  is  the  fact  or  com- 
bination of  facts  which  give  rise  to  his  right  of  contest  or  of 
action,  as  the  case  may  be.  In  the  complaint  these  are  to  be 
plainly  and  concisely  stated,  and  in  the  notice  briefly  stated. 
But  in  either  case  the  facts  must  be  stated.  To  state  them 
briefly  necessarily  implies  that  they  shall  be  stated  suffi- 
ciently plain  as  to  advise  the  defendant  of  the  "cause"  for 
which  his  election  is  contested. 

It  is  no  doubt  true  that  upon  the  question  as  to  the  cer- 
tainty required  in  stating  the  ground  of  a  contest,  the  courts 
in  the  different  states  vary  in  opinion,  but  this  in  some  meas- 
ure may  be  accounted  for  by  the  difference  in  the  statutes 
and  the  courts  in  which  such  contest  is  to  be  tried. 

In  respect  to  this  phase  of  the  subject,  Mr.  McCrary  says: 
"Undoubtedly,  the  same  rule  should  be  applied  to  a  pleading 
of  this  character  that  is  applied  to  all  other  similar  pleadings. 
It  should  state  in  a  legal,  logical  form  the  facts  which  con- 
stitute a  ground  of  complaint;  nothing  more  is  required; 
nothing  less  will  suffice":   McCrary  on  Elections,  sec.  405. 

In  some  of  the  states  the  rule  is  to  require  certainty  to  a  com- 
mon intent,  while  in  others  a  much  less  degree  of  strictness  is 
required. 

In  Election  Cases,  65  Pa.  St.,  Agnew,  J.,  said:  "The  general 
rule  in  all  pleadings  is,  that  certainty  to  a  common  intent  is 
all  that  is  required:  Heard's  Stephen's  Pleading,  380.  The 
early  decisions  in  this  city  were  too  stringent." 

A  much  truer  exposition  of  the  law,  and  one  to  be  adhered 
to,  is  found  in  the  opinion  of  the  late  Judge  Thompson,  in 
Mann  v.  Cassidy,  1  Brewst.  26,  27.  As  remarked  by  him: 
"The  r.le  must  not  be  held  so  strictly  as  to  afford  protection 
to  fraud  by  which  the  will  of  the  people  will  be  set  at  naught, 
nor  so  loosely  as  to  permit  the  acts  of  sworn  ofiieers,  chosen  by 
the  people,  to  be  inquired  into  without  adequate  and  well-de- 
fined cause."  An  interesting  note  upon  this  subject  may  be 
found  in  the  Am.  &  Eng.  Ency.  of  Law,  406. 

Under  our  statute,  by  its  meaning  as  well  as  by  parity  of 
reasoning,  "stating  the  cause  of  such  contest  briefly"  means 
stating  the  facts  which  give  rise  to  the  right  to  contest,  or  con- 
stituting the  grounds  of  such  contest.  To  do  this  briefly,  cer- 
tainty is  required,  but  not  technical  precision  of  averment,  and 
only  that  degree  of  certainty  in  the  statement  of  facts  as  will 
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serve  to  notify  the  adverse  party  of  the  particular  cause  upon 
which  the  contest  is  founded. 

As  the  object  of  the  notice  is  to  inform  the  other  party  of  the 
substance  of  the  facts  relied  upon  to  defeat  his  claim,  when 
the  words  used  therein  taken  in  their  ordinary  sense  fairly 
serve  this  purpose,  it  is  sufficient. 

In  the  case  at  bar,  the  learned  counsel,  while  not  wholly 
ignoring  some  of  the  defects  pointed  out  in  the  notice,  sought 
mainly  to  uphold  it  upon  the  authority  of  Howard  v.  Shields, 
16  Ohio  St.  186,  and  waiving  any  expression  of  opinion  as  to 
the  applicability  of  the  view  therein  expressed  to  our  statute, 
a  glance  at  the  statement  of  facts  in  that  case  as  a  test  for  the 
case  here  would  be  fatal  to  its  sufficiency  in  many  particulars. 

The  notice  of  contest  in  the  case  at  bar  proceeds  in  this 
wise:  — 

"  NOTICE  OF  CONTEST  OF  ELECTION. 

"  To  D.  R.  N.  Blackburn:  You  are  hereby  notified  that 
your  election  to  the  office  of  county  judge  of  Linn  County, 
Oregon,  at  the  regular  June  election  for  the  year  1888,  in  said 
county  and  state,  will  be  contested  by  me  for  the  following 
reasons: — 

"1.  A  great  number,  to  wit,  the  number  of  twenty-five  or 
more,  illegal  votes  were  cast  and  counted  for  you  for  said  of- 
fice at  said  election,  in  each  of  the  precincts  of  said  county; 
the  names  of  said  voters  being  unknown  to  me  at  this  time. 
Particular  specification  of  the  names  of  said  voters  I  am  un- 
able to  give,  for  the  reason  I  have  as  yet  had  no  time  or  op- 
portunity to  examine  the  poll-books,  or  ballots  cast  at  said 
election. 

"2.  A  great  many,  to  wit,  the  number  of  twenty-five  or  more, 
of  legal  votes  were  offered  for  me  at  said  election  in  each  of 
the  precincts  of  said  county  for  said  office,  and  the  judges  of 
election  excluded  said  votes,  and  refused  to  receive  or  count 
the  same  for  me;  the  names  of  said  voters  being  unknown  to 
me  at  this  time.  A  more  particular  specification  and  descrip- 
tion of  the  names  of  said  voters  I  am  unable  to  give,  for  the 
reason  I  have  as  yet  had  no  time  or  opportunity  to  examine 
the  poll-books,  or  ballots  cast  at  said  election. 

"3.  A  great  number,  to  wit,  twenty-five  or  more,  votes  were 
counted  for  you  for  said  office  at  said  election  in  each  of  the 
precincts  of  the  said  county,  which  were  not  cast  for  you;  the 
names  of  the  persons  casting  said  votes  being  unknown  to  me 
at  this  time.     A  more  particular  specification  of  the  names 
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of  said  voters  I  am  at  this  time  unable  to  give,  for  the  reason  I 
have  as  yet  no  time  or  opportunity  to  examine  the  poll-books, 
or  ballots  cast  at  said  election,"  etc. 

Without  encumbering  the  record  further,  it  is  enough  to 
say  that  the  notice  of  contest  continues  to  run  without  abate- 
ment to  the  extent  of  fourteen  counts  with  the  same  dead 
uniformity  of  general  statement,  and  ends  without  even  a 
prayer  for  relief.  Nor  does  it  appear  by  the  notice  that  the 
plaintiff  or  contestant  was  an  elector  or  resident  of  said  county 
or  even  a  candidate  for  the  office  except  by  inference,  although 
this  last  may  be  immaterial:  Howard  v.  Shields,  16  Ohio  St. 
136;  Rounds'v.  Smart,  71  Me.  380;  Wilson  v.  Lucas,  43  Mo.  292; 
State  v.  Peniston,  2  Neb.  100;  State  v.  Long,  91  Ind.  351.  Nor 
that  the  illegalities  so  numerously  and  uniformly  charged 
would  have  affected  the  result,  or  that  the  contestant  received 
a  plurality  or  majority  of  the  legal  votes  cast  for  the  officer 
Harris  v.  Loomis,  6  W.  Va.  713;  Zerby  v.  Snare,  107  Pa.  St.. 
183;  State  v.  Mason,  14  La.  Ann.  505;  Halstead  v.  Bader,  27 
W.  Va.  306;  Lamer  v.  Gallatas,  13  La.  Ann.  175;  Swepstor  v. 
Barton,  39  Ark.  557.  Nor  is  there  anything  in  the  notice  to 
show  that  the  defendant  was  a  candidate  for  county  judge,  or 
that  he  was  declared  elected  as  such,  or  that  he  received  a 
certificate  of  election,  or  that  he  did  not  receive  a  majority  or 
plurality  of  the  legal  votes  actually  cast,  or  that  he  was  not 
duly  and  legally  elected  and  entitled  to  the  office.  All  to  be 
found,  except  the  counts  as  stated,  is  the  opening  statement 
that  the  defendant  was  elected  at  the  regular  June  election  in 
1888,  and  that  he  intended  to  contest  it.  From  the  facts  as 
set  forth,  it  is  manifest  that  they  are  not  even  reasonably  or 
otherwise  specific  and  certain,  and  that  no  one  could  be  pre- 
pared to  meet  charges  preferred  in  such  a  general  way,  or  if 
any  irregularity  or  illegality  in  fact  did  lie  concealed  behind 
them,  to  avoid  being  taken  by  surprise.  The  wording  of  the 
notice  indicates,  as  was  asserted  at  the  argument,  that  the 
plaintiff  did  not  know  of  a  single  error  or  illegal  vote  cast,  but 
stated  the  facts  broadly  and  generally  because  he  was  unable 
to  point  out,  or  to  be  reasonably  specific  and  certain  as  to  any 
count  in  his  notice,  or  as  to  any  irregularity  or  illegality  of 
whatever  kind,  upon  which  to  rely,  or  other  fact  to  sustain  his 
claim.  As  the  plaintiff  insisted,  by  his  conduct  as  disclosed 
by  this  record,  in  standing  by  his  notice  as  it  was,  it  is  difficult 
to  perceive,  in  view  of  all  the  facts,  how  the  court  could  do 
otherwise  than  sustain  the  motion 
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While  it  is  the  duty  of  courts  to  disregard  mere  technical 
rules  or  defects,  and  to  liberally  construe  the  law  that  the 
rights  of  the  people  may  be  preserved,  and  that  no  protection 
n#ay  be  afforded  to  fraud,  yet  he  who  undertakes  to  contest  the 
right  of  another  to  an  office  to  which  he  has  been  declared  to 
be  elected,  by  a  tribunal  chosen  by  the  people,  ought  to  have 
some  well-defined  "  cause,"  and  to  be  able  to  state  it  with  suf- 
ficient certainty  as  to  notify  or  inform  the  other  party  of  the 
substance  of  the  facts  upon  which  he  relies  to  defeat  his  title, 
and  to  authorize  the  court  to  make  the  inquiry. 

The  judgment  must  be  affirmed. 


Elections. — For  the  Law  Applicable  to  Election  Contest  Cases, 
compare  the  recent  cases:  Kreitzv.  Behrensmeyer,  125  111.  141;  8  Am.  St.  Rep. 
349,  and  note;  Hartman  v.  Young,  17  Or.  150;  ante,  p.  787,  and  note  798; 
De  Berry  v.  Nicholson,  102  N.  C.  465;  ante,  p.  767,  and  note  776;  Fenton  v. 
Scott,  17  Or.  189;  ante,  p.  801,  and  note  808. 
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Highways.  — Object  of  Public  Road  is  to  Afford  East,  Convenient, 
and  Reasonably  Safe  Means  of  Passage  for  persons  traveling  thereon, 
with  horses,  \vagon3,  etc.,  and  the  duty  of  the  township  is,  as  far  as 
practicable,  to  do  what  is  reasonably  necessary  to  secure  that  object, 
having  reference  to  the  kind  of  road,  its  peculiar  location,  its  adjacency 
to  places  of  peril,  and  the  amount  and  kind  of  travel  it  accommodates. 

Highways. — General  Rule  is,  that  Township  is  not  Responsible  for 
Condition  of  Surface  of  land  outside  the  limits  of  the  highway,  nor  is 
it  bound  to  fence  the  road  merely  to  prevent  travelers  from  straying  out 
of  the  path;  but  it  is  liable  for  injuries  to  a  traveler  on  the  road,  caused 
jointly  by  a  defect  therein  and  a  defect  in  the  adjoining  premises,  if  the 
defect  in  the  road  was  the  proximate  cause  of  the  injury. 

Highways. — Township  is  Held  to  do  Whatever  is  Reasonable  and 
Practicable  to  Avert  Threatened  Danger  to  Traveler,  where 
such  danger  arises  from  an  imperfection  in  the  highway  itself,  from  an 
excavation  in  it  outside  the  traveled  route,  from  the  existence  of  a  de- 
clivity or  a  stream  of  water  at  the  roadside,  or  from  a  railroad  upon 
which  locomotives  and  trains  are  accustomed  to  pass,  if  there  be  a  con- 
currence of  circumstances  which  renders  the  road  a  place  of  peril. 

Highways.  —  Whether  Dangerous  Place,  not  within  Highway,  but 
Adjacent  to  or  Near  It,  i3  in  such  close  proximity  to  the  highway  as 
to  render  its  use  unsafe  for  public  travel,  is  a  matter  to  be  submitted  to 
the  judgment  and  experience  of  the  jury  upon  a  consideration  of  all  the 
facts  respecting  it. 

Highways  —  Damages  for  Injury  Caused  by  Defective  Highway. — 
The  plaintiff  prevailing  in  an  action  against  a  township,  brought  to  re- 
cover for  an  injury  sustained  by  reason  of  a  perilous  highway,  is  not 
entitled  to  recover  interest,  as  such,  upon  the  amount  the  jury  might 
ascertain  his  damages  to  have  been;  but  in  fixing  upon  the  amount  of  the 
verdict,  they  may  consider  the  time  which  has  elapsed  since  the  injury 

was  received. 
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Action  in  case  brought  by  L.  K.  Graver  against  Plymouth 
township  to  recover  damages  for  the  loss  of  a  horse,  struck 
and  killed  by  a  train  of  the  Plymouth  Railroad  Company.  A 
'township  road  ran  for  a  distance  parallel  with  and  imme- 
diately adjacent  to  said  company's  line,  with  no  fence  or  bar- 
rier between  them,  the  highway  being  about  on  a  grade  with 
the  railroad  track.  An  employee  of  the  plaintiff  had  charge 
of  the  hitter's  horse,  and  was  driving  it  on  the  highway  at  the 
place  mentioned,  when  the  horse  became  unmanageable  by 
reason  of  fright  at  a  passing  train,  and,  plunging  from  side  to 
side,  was  struck  by  a  car  near  the  middle  of  the  train,  and 
instantly  killed.  There  was  testimony  on  the  part  of  the  de- 
fendant that  when  the  driver  first  saw  the  approaching  train 
he  was  warned  not  to  proceed  until  the  train  passed,  but  he 
drove  on.  Among  other  things,  the  jury  were  instructed  that 
if  they  found  the  plaintiff  entitled  to  recover  the  value  of  his 
horse,  they  should  allow  him  interest  from  the  time  the  horse 
was  killed.  The  jury  found  a  verdict  for  the  plaintiff,  and 
judgment  having  been  entered  thereon,  the  defendant  assigned 
error. 

Charles  S.  Stinson,  for  the  plaintiff  in  error. 

Charles  Hunsicker,  for  the  defendant  in  error. 

Clark,  J.  The  duties  of  the  supervisors,  in  the  opening 
and  repair  of  the  public  roads,  are  defined  by  statute.  The 
sixth  section  of  the  act  of  1836  provides  that  the  public  roads 
shall  be  effectually  opened  and  constantly  kept  in  repair,  and 
at  all  seasons  shall  be  kept  clear  of  all  impediments  to  easy 
and  convenient  passing  and  traveling,  at  the  expense  of  the 
township,  as  the  law  shall  direct.  For  any  willful  or  wanton 
failure  to  discharge  these  duties,  the  supervisors  are  person- 
ally liable,  and  the  township  is  responsible  in  damages  to 
those  who  suffer  injury  from  their  neglect:  Dean  v.  New  Mil- 
ford  Township,  5  Watts  &  S.  545.  The  liability  of  the  town- 
ship is  commensurate  with  the  duty,  and  hence  in  each  case 
the  inquiry  is  as  to  the  extent  of  the  duty  enjoined  by  law. 

The  degree  of  care  which  is  required  of  road  supervisors  has 
no  exact  legal  standard;  the  law  does  not  impose  any  abso- 
lute liability  for  every  insufficiency  of  a  road,  or  for  every 
impediment  to  easy  and  convenient  travel;  they  are  required 
to  do  what  is  practicable  to  be  done,  and  to  preserve  a  reason- 
able condition  of  safety,  with  reference  to  the  kind  of  road, 
its  peculiar  location,  its  adjacency  to  places  of  peril,  and  the 
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amount  and  kind  of  travel  it  accommodates.  It  may  be  said, 
generally,  that  they  are  bound  for  reasonable  and  ordinary 
care,  according  to  the  circumstances.  Where  no  danger  may 
be  anticipated,  or  the  peril  is  but  slight,  a  less  degree  of  vigi- 
lance will  suffice  than  where  the  danger  is  manifest:  Turn- 
pike Co.  v.  Railroad  Co.,  54  Pa.  St.  350.  The  object  of  a 
public  road  is  to  afford  an  easy,  convenient,  and  reasonably 
safe  means  of  passage  for  persons  traveling  thereon,  with 
horses,  wagons,  etc.,  and  the  duty  of  the  supervisor  is,  as  far 
as  practicable,  to  do  what  is  reasonably  necessary  to  secure 
that  object. 

It  is  contended  that  the  road  in  question  in  this  case  was, 
at  the  time  of  the  occurrence  complained  of,  in  good  repair; 
that  it  was  in  no  way  obstructed,  and  that  as  the  horse  took 
fright  at  the  locomotive,  and  was  killed  by  the  cars,  outside  of 
the  limits  of  the  road,  the  township  cannot  be  held  for  the  con- 
sequences. But,  granting  that  there  was  no  physical  obstruc- 
tion or  defect  in  the  road,  was  there  any  other  impediment  to 
easy  and  convenient  travel  upon  it?  It  is  said  that  the  pas- 
sage over  it  with  horses  arid  wagons  was  not  safe;  that  it  was 
located  along  and  immediately  adjacent  to  the  track  of  the 
railroad,  and  that  the  effect  of  the  passage  of  locomotives  and 
cars  on  the  railroad,  at  high  rates  of  speed,  in  such  near  prox- 
imity to  the  road,  was  to  frighten  horses,  in  many  cases  to 
make  them  unmanageable,  and  that,  in  the  absence  of  barriers 
erected  for  the  protection  of  the  public,  the  place  was  so  dan- 
gerous that  travelers  were  exposed  to  the  utmost  peril.  It  is 
argued  that  as  there  was  a  fence  along  the  road,  on  the  farther 
side  from  the  railroad,  and  none  between  the  road  and  the 
railroad,  a  horse,  in  attempting  to  escape  from  the  object  of  its 
fright,  was  liable  to  turn  onto  the  railroad,  and  that,  antici- 
pating the  results  likely  to  ensue,  it  was  the  duty  of  the  super- 
visors to  erect  suitable  barriers  between  the  road  and  the 
railroad  at  this  point. 

It  is  certainly  true,  as  a  general  rule,  that  the  supervisors 
are  in  no  way  responsible  for  the  condition  of  the  surface  of 
the  land  outside  the  limits  of  the  road,  nor  are  they  bound  to 
fence  the  road  merely  to  prevent  the  traveler  from  straying 
out  of  the  path;  but  they  are  liable  for  injuries  to  a  traveler 
on  the  road,  caused  jointly  by  a  defect  in  the  road  and  a  defect 
in  the  adjoining  premises,  provide'!  of  course  the  defect  in  the 
road  was  t:ie  proximate  cause  of  the  injury:  Burrell  Toicnship 
V.  Uncapher,  117  Pa.  St.  353;  Shearman  and  Redfield  on  Neg- 
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ligence,  347.  It  is  equally  true  that  supervisors  are  not  bound 
to  furnish  roads  upon  which  it  will  be  safe  for  horses  to  run 
away.  They  are  bound,  however,  to  furnish  roads  that  are 
^reasonably  safe;  if  they  do  not,  and  a  traveler  is  injured  in 
consequence  of  culpable  defects  therein,  it  is  no  defense  that 
the  horse,  at  the  exact  time  of  the  injury,  was  running  away, 
or  was  beyond  his  control:  Ring' v.  Cohoes,  11  N.  Y.  83;  33 
Am.  Rep.  574;  Shearman  and  Redfield  on  Negligence,  346, 
and  cases  there  cited. 

There  may  be  such  a  state  of  things,  however,  at  a  particu- 
lar place  as  will  require  the  erection  of  a  barrier  in  order  to 
secure  a  reasonable  degree  of  safety  for  public  travel.  In 
Lower  Macungie  Township  v.  Merkhoffer,  71  Pa.  St.  276,  there 
was  a  precipitous  bank  in  the  roadside,  caused  by  an  excava- 
tion made  in  mining,  and  although  the  road  was  wide  enough, 
under  ordinary  circumstances,  and  was  otherwise  in  good 
repair,  it  was  held,  as  matter  of  law,  to  be  the  duty  of  the 
supervisors  to  guard  against  danger,  by  erecting  a  barrier 
along  the  margin,  of  the  road,  so  that  persons  might  not,  in 
the  night-time,  or  by  the  fright  or  shying  of  a  horse,  be  thrown 
over  the  bank. 

In  general,  however,  whether  a  dangerous  place,  not  within 
the  highway  but  adjacent  to  or  near  it,  is  so  near  as  to  make 
travel  unsafe,  is  a  matter  for  the  jury:  Warner  v.  Holyoke,  112 
Mass.  362.  The  question  is,  whether  or  not  the  dangerous 
place  is  in  such  close  proximity  to  the  highway,  as  traveled 
and  used,  as  to  render  the  use  of  the  highway  unsafe.  The 
decision  of  such  a  question  is  most  appropriately  made  by 
submission  of  it  to  the  practical  judgment  and  experience  of  a 
jury  upon  a  consideration  of  all  the  proofs  respecting  it.  This 
rule,  as  applied  to  bridges,  is  illustrated  in  the  case  of  Newlin 
Township  v.  Davis,  77  Pa.  St.  317.  In  that  case,  the  negli- 
gence alleged  was  the  failure  of  the  road  supervisors  to  provide 
barriers  or  side-rails  to  a  bridge  across  the  Brandy  wine.  The 
bridge  formed  part  of  the  public  road;  there  were  no  side-rails; 
and  the  evidence  showed  that  whilst  the  horse  was  being  driven 
across  the  bridge,  he  frightened  at  a  piece  of  plank  nailed  over 
a  hole  in  the  floor,  commenced  backing,  and  before  he  could 
be  prevented,  backed  over  the  bridge  into  the  creek,  and  the 
horse,  harness,  and  carriage  were  injured.  The  question  of 
negligence  was  submitted  to  the  jury,  under  instructions  that 
it  was  the  duty  of  the  township  to  keep  the  bridge  as  safe,  con- 
sidering all  the  circumstances,  as  it  was  reasonably  practi- 
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cable  to  make  it,  and  that  it  was  for  them  to  decide  whether 
the  bridge  was  defective  or  not,  in  not  having  been  provided 
with  railings.  The  jury  found  for  the  plaintiff,  and  compen- 
sated him  for  the  injury. 

In  Burrell  Township  v.  Uncapher,  117  Pa.  St.  353,  a  horse 
and  wagon  were  being  driven  down  a  hillside  road.  At  the 
right  side  of  the  road  coming  down  the  grade  was  a  steep 
declivity,  unguarded  by  barriers.  Arriving  at  a  point  near 
the  foot  of  the  hill,  the  horse  suddenly  took  fright  at  a  steam- 
thrasher  standing  at  the  roadside,  and  sprang  to  the  right, 
partly  over  the  declivity;  becoming  altogether  unmanageable, 
he  made  a  second  plunge,  and  went  over  the  precipice,  up- 
turning the  wagon,  and  injuring  the  persons  therein.  The 
opinion  of  the  court  in  that  case  was  delivered  by  our  brother 
Green,  who  said:  "The  immediately  producing  cause  of  the 
accident,  in  the  present  case,  was  the  unguarded  condition 
of  the  roadside  at  the  place  where  the  accident  occurred.  If 
that  unguarded  condition  of  the  roadside  was  an  act  of  negli- 
gence on  the  part  of  the  defendant,  it  follows  that  the  defend- 
ant is  responsible.  Whether  it  was  negligence  to  maintain 
the  road  at  the  place  in  question  without  some  kind  of  pro- 
tection, was  a  question  of  pure  fact,  which  it  was  the  province 
of  the  jury  alone  to  determine,"  etc. 

The  case  of  Hey  v.  Philadelphia,  81  Pa.  St.  44,  22  Am.  Rep. 
733,  is,  we  think,  identical  in  principle  with  the  case  now 
under  consideration.  The  action  was  brought  ngainst  the 
city  for  negligence  in  not  sufficiently  guarding  one  of  the 
roads  in  the  public  park,  by  reason  of  which  the  plaintiff's 
horse,  being  frightened  at  a  passing  railroad  train,  fell  into 
the  Schuylkill  and  was  drowned.  The  road  was  wide  and 
level,  and  contained  no  obstruction;  the  stream  was  on  one 
side,  and  a  high  bank  of  rocks  on  the  other;  the  only  defect 
alleged  was,  that  there  was  no  guard  erected  between  the  road 
and  the  river.  The  court  below  submitted  the  question  of 
negligence  to  the  jury,  who  found  for  the  plaintiff;  but,  upon 
a  point  reserved,  judgment  wras  afterwards  entered  for  the 
defendant,  non  obstante  veredicto.  The  learned  judge  below 
was  of  opinion  that  the  fright  and  breaking  away  of  the  horse 
was  the  immediate  cause  of  the  disaster;  but  this  court  took 
a  different  view  of  the  case,  and  held  that  the  negligence  of 
the  city  in  not  providing  a  barrier,  as  found  by  the  jury,  was 
the  proximate  cause.  "If  the  road  is  so  dangerous."  said  Mr. 
Justice  Gordon,  in  the  opinion,  "by  reason  of  its  proximity  to 
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a  precipice  or  any  other  cause,  that  common  prudence  re- 
quires extra  precaution  in  order  to  insure  the  safety  of  the 
traveling  public,  why  shall  not  the  authorities  be  bound  to 
sych  precaution?" 

When  the  alleged  impediment  is  a  dangerous  place  out- 
side the  highway  limits,  the  questions  for  the  jury  are:  1. 
Whether  it  is  in  such  close  proximity  to  the  road  as  to  render 
the  highway  unsafe  for  travel;  and  if  so,  2.  Whether  the  road 
supervisors  have  done  what  was  reasonable  and  practicable 
to  guard  against  the  danger.  The  place  of  danger,  if  not  in 
the  road,  must  be  contiguous  to  it,  or  in  such  proximity  as 
that  the  danger  is  practically  the  same  as  if  it  were  contig- 
uous. 

In  the  present  case,  it  is  conceded  that  the  railroad  adjoins 
the  public  road;  there  was  no  space  or  barrier  between  them. 
The  jury  has  found  that  it  was  a  place  of  danger,  and  that 
the  supervisors  were  negligent  in  failing  to  provide  a  reason- 
able protection  to  travelers  against  that  danger.  These,  as  we 
understand  the  case,  were  proper  questions  for  the  jury,  and 
we  are  concluded  by  the  verdict. 

It  is  contended  that,  if  this  be  so,  the  supervisors  of  roads 
will  be  held  to  erect  barriers  at  all  points  throughout  the  state 
where  the  public  roads  are  adjacent  to,  or  parallel  with,  and 
in  close  proximity  to,  railroads.  There  is  no  such  provision 
in  the  law;  but  it  certainly  is  the  law,  and  it  has  always  been 
so  understood,  that  whenever  a  public  road  is,  from  any  cause, 
rendered  so  unsafe  as  to  put  the  traveler  in  peril  of  his  life,  it 
is  the  duty  of  the  supervisors  to  do  what  is  practicable  and 
reasonable,  under  all  the  circumstances,  to  render  it  safe; 
and  the  facts,  in  each  case,  should  be  submitted  to  the  judg- 
ment and  experience  of  the  jury.  It  matters  not,  we  think, 
whether  the  danger  arises  from  an  imperfection  in  the  road 
itself,  or  from  an  excavation  in  it  outside  the  traveled  route, 
or  from  the  existence  of  a  declivity  or  stream  of  water  at  the 
roadside,  or  from  a  railroad  upon  which  locomotives  and 
trains  of  cars  are  accustomed  to  pass,  if  there  is  a  concur- 
rence of  circumstances  which  render  the  road  a  place  of  peril 
and  danger  to  the  traveler,  the  township  is  held  to  do  what- 
ever is  reasonable  and  practicable  to  avert  the  danger  which 
threatens. 

We  do  not  say  that  they  are  bound  to  make  the  road  a  safe 
one;  that  in  many  cases  would  be  impracticable.  They  are 
bound  simply  to  the  exercise  of  common  prudence  and  of  ordi- 
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nary  care  and  diligence  to  that  end.  The  jury,  upon  a  consid- 
eration of  the  whole  case,  has  found  that  the  supervisors  did 
not  exercise  that  care  and  diligence  which  they  should  have 
exercised  under  the  circumstances,  and  the  question,  as  we 
have  said,  was  for  the  jury.  If  the  absence  of  barriers  was  a 
defect  in  the  road,  that  defect  was  the  proximate  cause  of  the 
injury.  "  Negligence  may  be  the  proximate  cause  of  an  in- 
jury of  which  it  is  not  the  sole  or  immediate  cause.  If  the 
defendant's  negligence  concurred  with  some  other  event,  other 
than  the  plaintiff's  fault,  to  produce  the  plaintiff's  injury,  so 
that  it  clearly  appears  that  but  for  such  negligence  the  injury 
would  not  have  happened,  and  both  circumstances  are  closely 
connected  with  the  injury  in  the  order  of  events,  the  defend- 
ant is  responsible,  even  though  his  negligent  act  was  not  the 
nearest  cause  in  the  order  of  time  ":  Shearman  and  Redfield 
on  Negligence,  10;  see  also  Burrell  Township  v.  Uncapher, 
supra. 

The  question  of  contributory  negligence  was  rightly  submit- 
ted to  the  jury,  and  their  finding  relieves  us  from  any  consid- 
eration of  that  question. 

It  is  true,  the  plaintiff  was  not  entitled  to  interest,  as  such, 
upon  the  value  of  his  horse;  but  in  computing  the  amount  of 
the  damages,  the  jury  may  consider  the  time  which  has  elapsed 
since  the  injury  was  received.  There  is  some  conflict  in  the 
cases:  Pittsburgh  R'y  Co.  v.  Taylor,  104  Pa.  St.  30G;  49  Am. 
Rep.  580;  Allegheny  v.  Campbell,  107  Pa.  St.  530;  52  Am.  Rep. 
748;  but  this  we  think  is  the  rule  generally  recognized.  The 
instruction  of  the  court  in  this  respect  was  perhaps  not  strictly 
accurate,  but  the  verdict  was  small  and  the  amount  of  the  in- 
terest unimportant.  We  do  not  feel  that  we  should  disturb  the 
judgment  on  that  ground. 

The  judgment  is  affirmed. 


Highways  —  What  is.  —  A  road  is  any  piece  of  land  used  or  appropriated 
for  travel:  Chollar-Polosi  M.  Co.  v.  Kennedy,  3  Nov.  361;  93  Am.  Dec.  409. 

Highways. — Townships  are  required  to  keep  their  highways  reasonably 
safe  for  public  travel,  — not  absolutely  safe:  Harris  v.  Township  of  Clinton,  64 
Mich.  447;  8  Am.  St.  Rep.  842,  and  note  851,  as  to  the  duty  of  municipal- 
ities to  keep  their  streets,  highways,  etc.,  in  a  reasonably  safe  condition  for 
public  travel:  B-vry  v.  Terki Id-sen,  72  Cal.  254;  1  Am.  St.  Rep.  55,  and  note 
69;  North  Manheim  Township  v.  Arnold,  119  Pa.  St.  380;  4  Am.  St.  Rep.  650, 
and  note  653;  Turner  v.  City  of  Newburyh,  109  N.  Y.  301;  4  Am.  St.  Rep. 
453,  and  note  459. 

Stuekts — Adjacent  Dangers. — A  municipality  may  be  liable  for  not 
guarding  a  street  from  adjacent  dangers,  which  make  travel  upon  the  street 
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hazardous:  Bey  v.  Philadelphia,  81  Pa.  St.  44;  22  Am.  Rep.  733,  and  cases 
cited  in  the  foot-note  thereto. 

Damages  for  Injuries  —  Interest. — Interest  is  not  ordinarily  recover- 
able upon  unliquidated  damages:  Cox  v.  McLaughlin,  76  Cal.  60;  9  Am.  St. 
•Rep.  164,  and  note  173;  Coburn  v.  Ooodall,  72  Cal.  498;  1  Am.  St.  Rep.  75, 
and  note  83. 


Hexter  v.  Bast. 

[125  Pennsylvania  State,  52.] 

Sales. — Warranty,  although  Collateral  Contract,  must  Form  Part 
of  the  transaction  involving  the  sale.  If  the  vendor  has  possession,  no 
special  form  of  words  is  necessary  to  create  the  warranty,  an  affirmation 
at  the  time  of  the  sale  being  sufficient,  provided  the  affirmant  intended 
to  warrant,  and  did  not  express  a  mere  matter  of  judgment  or  opinion. 

To  Support  Action  of  Deceit,  Properly  so  Called,  It  must  Appear 
that  the  fraudulent  representation  complained  of  was  untrue,  that  the 
defendant  kuew,  or  ought  to  have  known,  at  the  time  it  was  made,  that 
it  was  untrue,  and  also  that  it  wa3  calculated  to  induce  the  plaintiff  to 
act  upon  it,  and  that,  believing  it  to  be  true,  he  was  induced  to  act  ac- 
cordingly. 

Deceit.  —  If  One  is  Thrown  off  his  Guard  and  Deceived  by  False 
and  Fraudulent  Warranty,  It  is  Sufficient,  to  prove  the  warranty 
broken,  to  establish  the  deceit;  for  a  person  will  be  presumed  to  know  of 
the  existence  or  non-existence  of  a  fact  which  he  undertakes  to  warrant. 

Deceit  —  Evidence. — Assignee  of  Mortgage  has  Right  of  Action  in 
Deceit  against  the  assignor,  who  gave  a  false  certificate  at  the  time  of 
the  assignment,  that  he  had  not  received  any  payment  upon  the  notes 
described  in  the  mortgage,  except  what  had  been  realized  upon  a  sheriffs 
sale,  and  the  action  will  lie,  although  the  transfer  of  the  mortgage  was 
without  recourse  to  the  assignor  in  any  event  whatever.  In  such  action 
the  plaintiff  may  read  in  evidence  the  record  of  a  scire  facias  which  he 
had  previously  instituted  on  said  mortgage,  wherein  a  judgment  was 
rendered  against  him,  the  record  including  the  pleadings,  findings  of  fact, 
and  conclusions  of  law  by  the  court,  for  the  purpose  of  showing  the  par- 
ticular ground  of  such  judgment  against  him.  And  it  is  also  proper  to 
prove  a  former  suit  in  equity  between  the  plaintiff  and  defendant,  for 
the  purpose  of  showing  that  the  consideration  for  the  transfer  of  the 
mortgage  was  the  release  by  the  plaintiff  of  his  claims  in  that  suit. 

Action  in  case  brought  by  Abraham  Hexter  against  Gideon 
Bast.  The  defendant  having  died  before  trial,  his  executors 
were  substituted.  The  plaintiff  sought  to  recover  damages  for 
alleged  misrepresentation,  fraud,  and  deceit  practiced  by  the 
deceased  upon  the  plaintiff,  at  the  time  he  assigned  a  certain 
mortgage  and  notes  to  the  plaintiff'  without  recourse.  Said 
mortgage  was  executed  by  William  James  and  his  wife, 
Susanna  James,  and  was  assigned  to  the  plaintiff'  by  Bast,  in 
consideration  of  the  settlement  of  pending  litigation  in  equity 
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in  which  the  present  plaintiff  was  complainant,  and  said  Bast 
and  others  were  defendants.  Prior  to  this  action,  Hexter  had 
sued  out  a  scire  facias  on  the  mortgage,  and  failed  to  recover, 
because  the  debt  was  paid  before  the  assignment  to  him,  and 
because  the  mortgage  had  never  been  properly  acknowledged. 
Other  facts  appear  in  the  opinion.  The  judgment  was  for  the 
defendants,  and  the  plaintiff  assigned  error. 

George  W.  Wadlinger,  Charles  N.  Brumm,  Seth  W.  Geer,  and 
James  Ryon,  for  the  plaintiff  in  error. 

Guy  E.  Farquhar,  S.  H.  Kaercher,  and  John  W.  Ryon,  for  the 
defendants  in  error. 

Clark,  J.  This  is  an  action  on  the  case  for  deceit.  Some 
of  the  counts  in  the  declaration  might  perhaps  be  read  as  for 
an  injury  arising  ex  contractu;  but  as  the  plaintiff  stated  at 
the  trial  that  the  injury  complained  of  arose  ex  delicto,  that  the 
original  as  well  as  the  amended  declaration  set  forth  a  cause 
of  action  in  deceit,  and  the  defendants,  conforming  to  that 
theory  of  the  case,  entered  a  plea  of  not  guilty,  we  will  con- 
sider the  questions  presented  as  they  were  presented  at  the 
trial  in  the  court  ^below.  It  would  be  unfair  to  the  learned 
judge  to  do  otherwise;  for  it  would  appear  that  it  was  upon  this 
suggestion  of  counsel  the  amended  declaration  was  filed,  and 
the  trial  conducted  as  in  deceit.  The  plaintiff  having  thus  in- 
dicated to  the  court  his  election  to  consider  the  counts  as  for 
deceit,  the  cause  should  be  considered  as  if  the  pleadings  were 
consistent  and  the  action  wholly  in  that  form. 

Some  of  the  counts  are  for  deceit,  by  means  of  fraudulent 
misrepresentations,  and  some  upon  a  fraudulent  breach  of  war- 
ranty, and  all  are  based  upon  the  certificate  accompanying  the 
transfer  of  the  notes  and  mortgage,  which  it  is  claimed  creates 
an  express  warranty  of  the  facts  therein  contained.  The  plain- 
tiff avers  that  by  means  of  this  warranty,  which  was  fals"e  and 
fraudulent,  the  defendant  in  his  lifetime  sold,  and  the  plaintiff 
was  induced  to  buy,  the  securities  in  question. 

This  involves  the  construction,  not  only  of  the  certificate,  but 
of  the  various  transfers  and  the  release,  which,  it  must  be  con- 
ceded, taken  together,  constitute  a  single  transaction.  A  war- 
ranty, although  a  collateral  contract,  must  form  part  of  the 
transaction  involving  th  '  sale.  If  the  vendor  have  the  posses- 
sion, no  special  form  of  words  is  necessary  to  create  it;  an 
affirmation  at  the  time  of  the  sale  is  sufficient,  provided  it  was 
bo  intended.     It  is  enough,  if  the  words  used  are  not  equivo- 
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cal,  and  if  it  appears,  from  the  whole  evidence,  that  the  affirm- 
ant intended  to  warrant,  and  did  not  express  a  mere  matter  of 
judgment  or  opinion:  Warren  v.  Philadelphia  Coal  Co.,  83  Pa. 
£t.  437. 

At  the  time  of  this  transaction  Bast  gave  a  certificate,  in  the 
most  positive  and  unequivocal  terms,  that  he  had  not  received 
any  payment  on  any  of  the  notes  described  in  the  mortgage, 
etc.,  excepting  that  which  was  realized  at  the  sheriff's  sale, 
etc.  This  is  the  only  warranty  alleged;  if  there  was  any  other, 
it  was  such  only  as  was  implied  by  law,  and  no:  ■  such,  under 
the  special  facts  and  circumstances  of  this  case  at  least,  would 
be  open  to  the  charge  of  fraud,  but  would  be  available  only  in 
some  other  form  of  action. 

The  matters  set  forth  in  the  certificate  were  certainly  not 
the  expression  of  a  mere  opinion,  or  of  the  defendant's  judg- 
ment, in  reference  to  any  matter  of  which  he  might  or  might 
not  be  correctly  informed;  it  was  the  positive  statement  of  a 
fact  which  was  peculiarly,  and  indeed  exclusively,  within 
his  knowledge,  and  the  statement  was  one  upon  which  Hexter 
had  a  right  to  rely.  That  it  was  intended  as  a  warranty  can- 
not be  questioned;  and  whether  it  was,  or  not,  was  a  question 
of  law  to  be  determined  by  the  court  upon  an  examination 
and  construction  of  the  paper.  But  it  must  be  confined  to 
the  particular  matters  specified  therein;  it  has  no  reference, 
and  contains  no  statements,  as  to  the  proper  execution  of  the 
mortgage;  nor  is  there  any  evidence  that  the  defective  ac- 
knowledgment of  the  mortgage  was  known  to  Bast.  That  he 
knew  his  certificate  was  false,  however,  is  apparent;  for 
although  when  called  as  a  witness  on  the  trial  of  the  scire 
facias  he  denied  having  released  James  and  wife,  yet  he  con- 
fessed that  he  purchased  the  mortgaged  premises  at  the 
sheriff's  sale  for  the  claim  he  had  against  it,  —  twelve  thou- 
sand' five  hundred  dollars,  —  and  this  is  in  accord  with  the 
plaintiff's  claim  in  the  present  case. 

It  is  true,  the  transfer  of  the  mortgage,  which  was  ad- 
mittedly the  only  available  security,  was  "without  recourse 
to  the  said  Gideon  Bast  in  any  event  whatever."  These 
words  have  no  technical  import,  perhaps,  in  the  transfer  of 
non-negotiable  instruments;  they  are  important  only  as  they 
may  indicate  the  understanding  of  the  parties,  that  the  plain- 
tiff should  take  the  mortgage  subject  to  every  risk,  as  well  the 
solvency  of  the  parties  as  the  validity  of  the  mortgage  itself; 
but  there   is  no  process  of  reasoning  that  could  extend  the 
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effect  of  this  clause  to  prevent  his  liability  for  the  cotemporane- 
ous,  positive,  though  fraudulent,  representation  and  warranty 
that  nothing  had  been  paid  upon  it  except  as  stated. 

The  general  rule  is,  that  to  support  an  action  of  deceit, 
properly  so  called,  it  must  appear  that  the  fraudulent  repre- 
sentation complained  of  was  untrue;  that  the  defendant  knew, 
or  ought  to  have  known,  at  the  time  it  was  made,  that  it  was 
untrue;  that  it  was  calculated  to  induce  the  plaintiff  to  act 
upon  it,  and  that,  believing  it  to  be  true,  he  was  induced  to 
act  accordingly:  Cox  v.  Highley,  100  Pa.  St.  249.  As  a  gen- 
eral rule,  the  statement  must  be  both  false  and  fraudulent; 
but  if  a  person  take  upon  himself  to  state  as  true  that  of 
which  he  is  wholly  ignorant,  he  will,  if  it  be  false,  incur  the 
same  legal  responsibility  as  if  he  had  made  the  statement 
with  knowledge  of  its  falsity;  the  fraud  consists  in  represent- 
ing that  he  knows  that  of  which  he  in  fact  is  consciously  igno- 
rant. So,  too,  if  a  person  is  thrown  off  his  guard  and  deceived 
by  a  false  and  fraudulent  warranty,  it  is  sufficient,  to  prove 
the  warranty  broken,  to  establish  the  deceit:  Addison  on  Torts, 
1181;  for  one  will  be  presumed  to  know  of  the  existence  or 
non-existence  of  a  fact  which  he  undertakes  to  warrant. 

The  first  and  third  assignments  of  error  are  to  the  refusal 
of  the  plaintiff's  offer  to  read  the  record  of  the  action  on  the 
scire  facias.  The  first  embraced  the  offer  of  the  entire  record, 
including  the  testimony  taken  in  the  cause;  and  the  third 
embraced  only  the  findings  of  fact,  the  conclusions  of  law,  and 
the  judgment  entered  thereon.  The  action  was  in  the  name 
of  Hexter,  to  whom  the  mortgage  had  been  assigned,  in  the 
form  and  manner  regulated  by  statute;  Bast  had  no  notice  of 
the  proceeding,  and  had  no  control  over  it;  he  had  no  right 
to  adduce  testimony,  or  to  cross-examine  the  witnesses,  and 
could  not  have  reviewed  the  judgment.  But  the  judgment 
was,  notwithstanding  this,  admissible  to  show  that  Hexter 
had  exhausted  his  legal  remedies,  and  had  failed  to  recover; 
and  we  think  it  was  competent  for  the  plaintiff  to  exhibit  the 
issue  formed  by  the  pleadings,  in  order  that  it  might  appear 
upon  what  ground  the  judgment  went  against  him;  and  if 
these  were  too  general  in  form  for  that  purpose,  it  was  proper 
for  him  to  resort  to  the  findings  of  fact,  the  conclusions  of  law. 
and  the  judgment  entered  thereon.  These  findings  were  per- 
haps not  receivable  in  evidence  as  proof  of  the  facts  stated 
therein,  but  they  were,  without  doubt,  evidence  of  the  exact 
and   particular  ground  of  the  defendant's  recovery.     If  that 
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trial  had  been  by  jury,  other  methods  of  proof  recognized  in 
our  practice  would  necessarily  have  been  pursued;  but  the 
formal  findings  filed  of  record  certainly  furnished  the  best  evi- 
dence of  this  fact  of  which  the  case  was  capable.    The  general 

principles  upon  which  this  proof  was  admissible  are  illustrated 
in  the  cases  of  Kauffelt  v.  Leber,  9  Watts  &  S.  93;  Follansbee 
v.  Walker,  74  Pa.  St.  306;  and  many  others  which  might  be 
cited. 

It  is  said  that  the  findings  of  the  court  in  the  previous  case 
were  read  in  the  hearing  of  the  jury,  in  connection  with  the 
offer  of  the  judgment,  without  objection;  but  even  if  this  were 
so,  their  legitimate  and  proper  effect  was  wholly  neutralized 
in  the  charge,  as  will  appear  by  an  extract  from  it,  as  follows: 
"The  fact,  the  judgment  of  the  court,"  says  the  learned  judge, 
uthat  he  could  not  recover  in  that  action,  is  before  you,  be- 
cause had  he  then  recovered,  he  would  have  no  ground  of  ac- 
tion now;  and  it  is  only  because  he  then  failed  to  recover  in 
the  proceedings  on  the  mortgage  against  the  property  of  Mrs. 
James,  as  a  married  woman,  that  he  is  authorized  now  to  come 
into  court  and  claim  to  recover  in  this  action.  There  was  evi- 
dence in  that  case,  —  it  is  hardly  necessary  for  me  to  discuss 
it,  only  it  has  been  referred  to  before  you  by  counsel  to  an  ex- 
tent which  I  think  was  scarcely  warranted,  —  there  was  evi- 
dence in  that  case  that  is  not  in  this  case.  Parties  were  sworn 
then  that  are  not  sworn  now;  and  the  reasons  for  the  action 
of  the  court  in  that  case,  the  reasons  for  these  conclusions,  are 
not  matters  for  your  consideration.  The  conclusion  itself, 
namely,  that  Hexter  failed  to  recover,  is  before  you  in  evi- 
dence, and  properly,  as  showing  the  right  to  institute  this 
action."  The  court  was  right,  we  think,  in  excluding  the  tes- 
timony of  the  witnesses,  in  admitting  the  judgment,  and  also 
the  testimony  of  Bast;  but  we  think  the  offer  of  the  pleadings, 
of  the  findings  of  fact  and  conclusions  of  law,  were  also  ad- 
missible for  the  particular  and  special  purpose  stated. 

We  are  of  opinion,  also,  that  it  was  proper  to  prove  that  there 
was  a  suit  in  equity  between  Hexter  and  Bast,  although  this 
does  not  appear  to  have  been  very  important  for  the  purpose 
of  showing  the  matter  out  of  which  came  the  release,  and  to 
show  the  consideration  upon  which  the  transfer  of  the  securi- 
ties and  the  warranty  were  based. 

We  have  not  followed  the  assignments  of  error  in  their  order, 
or  discussed  them  singly;  but  disregarding  and  eliminating 
from  the  case  all  that  is  irrelevant  to  the  issue  in  deceit,  we 
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have  indicated  with  as  much  clearness  as  we  can  the  princi- 
ples upon  which  we  think  the  case  should  be  retried. 

The   judgment  is    reversed,  and    a  venire  facias  de   novo 
awarded. 


Sales  —  Warranty. — No  particular  words  are  necessary  to  constitute  » 
warranty;  it  is  sufficient  if  the  words  used  were  made  and  accepted  as  a  war- 
ranty: Beeman  v.  Buck,  3  Vt.  53;  21  Am.  Dec.  571;  Chapman  v.  Murrh,  19 
Johns.  290;  10  Am.  Dec.  227;  note  to  Seixas  v.  Woods,  2  Am.  Dec.  220;  Kin- 
ley  v.  Fitzpatrick,  4  How.  (Miss.)  59;  34  Am.  Dec.  108;  Van  Buskirk  v.  Mur- 
den,  22  111.  44G;  74  Am.  Dec.  163;  Randall  v.  Tlvornton,  43  Me.  226;  69  Am. 
Dec.  56;  Weimer  v.  Clement,  37  Pa.  St.  147;  78  Am.  Dec.  411.  Representa- 
tions hy  a  vendor  upon  which  he  intends  that  the  vendee  shall  rely,  and  upon 
which  the  vendee  does  actually  rely,  in  making  the  purchase,  amount  to  a 
warrauty:  Drew  v.  Edmunds,  60  Vt.  401;  6  Am.  St.  Rep.  122,  and  note;  Huhn 
v.  Doolittle,  18  Wis.  196;  86  Am.  Dec.  757;  Ellis  v.  Andrews,  56  N.  Y.  83; 
15  Am.  Rep.  3S2-3S6,  note.  But  the  mere  expression  of  an  opinion  does  not 
amount  to  a  warranty:  Towell  v.  Oatewood,  2  Scam.  22;  33  Am.  Dec.  437; 
Kinlcy  v.  Fitzpatrick,  4  How.  (Miss.)  59;  34  Am.  Dec.  108;  Osijood  v.  Lewis,  2 
Har.  &  G.  495;  18  Am.  Dec.  317;  Swett  v.  Colgate,  20  Johns.  196;  11  Am. 
Dec.  266;  Erwin  v.  Maxwell,  3  Murph.  241;  9  Am.  Dec.  602. 

Sales  —  Warranties  —  Recent  Cases  upon  This  Subject.  — Ordinarily, 
an  express  warranty  does  not  cover  patent  defects,  but  when  there  is  diffi- 
culty in  ascertaining  the  extent  of  a  patent  defect,  the  vendor  may  make 
himself  liable  under  a  general  express  warranty:  Thompson  v.  Harvey,  86 
Ala.  519.  Where  a  contract  for  the  sale  and  delivery  of  an  article  is  in  writ- 
ing, the  courts  must  look  to  the  writing  alone  for  the  terms  of  the  contract, 
in  the  absence  of  fraud:  Titley  v.  Enterprise  Stone  Co.,  Ill  111.  457.  Where  a 
vendor  warrants  a  horse  to  be  sound,  in  an  action  upon  the  warranty  it  is 
necessary,  not  only  to  show  that  the  horse  actually  was  not  sound,  but  that 
defendant  knew  such  fact:  Burnham  v.  Slwwood,  56  Conn.  229.  An  express 
warranty  may  be  waived  on  the  part  of  the  purchaser:  Wooldridije  v.  Koyer, 
69  Md.  113.  A  representation  as  to  the  good  health  of  an  animal  at  the  time 
of  the  sale  does  not  constitute  a  warranty  against  future  disease  in  such  ani- 
mal: Bothwell  v.  Farwell,  74  Iowa,  325.  An  implied  warranty  of  title  exists 
in  the  sale  of  a  chattel:  Paulsen  v.  Hall,  39  Kan.  365.  Declarations  of  the 
vendor  after  a  sale  are  not  a  warranty,  and  cannot  be  admitted  as  evidence 
against  him:  Rogers  v.  Thurston,  24  Nub.  326.  Where  an  express  warranty 
is  alleged  and  proved,  and  there  is  no  contention  at  the  trial  as  to  an  implied 
warranty,  an  instruction  as  to  the  effect  of  an  implied  warranty  is  inappli- 
cable to  the  issue,  and  calculated  to  mislead  the  jury:  Oihbs  v.  Wall,  10  Col. 
153.  An  honest  expression  of  opinion,  not  purporting  to  be  of  the  affirmant's 
knowledge,  will  be  no  ground  for  the  rescission  of  a  contract  of  sale:  Schramm 
v.  Boston  Sugar  Refining  Co.,  146  Mass.  211;  compare  May  v.  Hoover,  112 
Ind.  455;  Cooper  r.  Hall,  22  Neb.  168;  SeiberUng  v.  Brauer,  24  Id.  510. 
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Holmes  v.  Tallada. 

[125  Pennsylvania  State,  138.] 

Pensions.  —  Pensioner  of  United  States  may,  under  United  States 
Revised  Statutes,  Section  4747,  Use  the  money  received  from  his 
pension  in  any  manner  he  may  see  proper,  for  his  own  benefit,  and  to 
Becure  the  comfort  of  his  family,  free  from  the  attacks  of  creditors. 

Pensions. — Pensioner  of  United  States,  by  Indorsing  and  Giving  to 
his  Wife  a  check  received  for  accrued  pension,  and  allowing  her  to 
draw  the  money  and  purchase  land,  taking  the  title  in  her  own  name, 
thereby  puts  the  money  beyond  the  reach  of  his  creditors,  and  the  land 
is  not  liable  to  seizure  and  sale  for  his  debts. 

Ejectment  brought  by  John  Holmes  against  Elizabeth  Tal- 
lada and  Jackson  Tallada,  her  husband,  to  recover  certain 
land.  The  latter,  by  leave  of  court,  filed  a  disclaimer  of  title. 
The  testimony  at  the  trial  showed  that  Jackson  Tallada  was 
indebted  to  the  plaintiff,  Holmes,  evidenced  by  a  judgment. 
A  check  was  issued  by  a  pension  agent  payable  for  accrued 
pension  to  Tallada  as  a  soldier  disabled  in  the  service  of  the 
United  States,  and  he  indorsed  the  check,  and  gave  it  to  bis 
wife,  who  drew  the  money  payable  thereon,  and  therewith 
purchased  the  land  in  dispute,  taking  the  title  in  her  own 
name.  Holmes  afterward  issued  execution  upon  his  judg- 
ment, and  finding  no  personal  property  belonging  to  the  de- 
fendant therein,  caused  a  levy  to  be  made  upon  the  land  in 
dispute  then  occupied  by  Tallada,  his  wife,  and  family,  when 
Mrs.  Tallada  gave  notice  of  her  title.  The  land  was  sold  un- 
der the  writ,  and  was  purchased  by  the  plaintiff,  who  received 
the  sheriff 's  deed  therefor,  and  subsequently  brought  this  suit. 
The  court  entered  a  judgment  of  compulsory  nonsuit,  and  the 
plaintiff  took  this  writ,  assigning  as  error  the  order  entering 
such  judgment  and  the  refusal  of  the  plaintiff's  motion  to 
vacate  it. 

James  Wood,  for  the  plaintiff  in  error. 

D.  C.  De  Wilt,  for  the  defendant  in  error. 

Paxson,  C.  J.  It  is  not  disputed  that  the  money  with  which 
the  defendant,  Elizabeth  Tallada.  purchased  the  real  estate  in 
controversy,  was  given  to  her  by  her  husband,  Jackson  Tal- 
lada, and  that  at  the  time  of  such  gift  he  was  indebted  to  the 
plaintiff.  Jackson  Tallada  received  a  check  of  $1,642.60,  for 
accrued  pension,  in  April,  1885;  he  indorsed  this  check  and 
gave  it  to  his  wife,  who  drew  the  money  and  applied  it  to  the 
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purchase  of  the  real  estate  in  controversy,  taking  the  title  in 
her  own  name.  The  precise  question  raised  by  this  record  is, 
whether  said  real  estate  is  liable  to  seizure  for  her  husband's 
debt.  In  an  ordinary  case,  such  a  gift  by  the  husband  to  his 
wife  would  not  be  good  as  against  existing  creditors  of  the 
former.  Section  4747  of  the  pension  laws  of  the  United  States 
provides  that  "no  sum  of  money  due,  or  to  become  due,  to  any 
pensioner  shall  be  liable  to  attachment,  levy,  or  seizure  by  or 
under  any  legal  or  equitable  process  whatever,  whether  the 
same  remains  with  the  pension  oflice,  or  any  officer  or  agent 
thereof,  or  is  in  course  of  transmission  to  the  pensioner  enti- 
tled thereto,  but  shall  inure  wholly  to  the  benefit  of  such 
pensioner."  This  act  not  only  protects  the  pension  money 
from  attachment  while  on  its  way  to  the  pensioner,  but  it  goes 
further,  and  declares  that  it  "shall  inure  wholly  to  the  benefit 
of  such  pensioner." 

We  need  not  discuss  the  question  whether  property  pur- 
chased by  a  pensioner  with  the  pension  money,  and  held  in 
his  own  name,  would  be  liable  to  execution  for  his  debts.  No 
6uch  question  is  before  us.  What  we  are  called  upon  to  de- 
cide is,  whether  it  was  a  fraud  upon  creditors  for  Jackson 
Tallada  to  give  this  money  to  his  wife  for  the  purpose  of  pur- 
chasing a  home  for  their  joint  benefit.  In  Rozelle  v.  Rhodes, 
116  Pa.  St.  129,  2  Am.  St.  Rep.  591,  the  pensioner  had  deposited 
the  pension  money  with  a  bailee  for  safe-keeping,  and  it  was 
held  that  it  could  be  attached  in  the  hands  of  the  bailee.  So 
here,  if  Jackson  Tallada  had  deposited  this  money  in  his  own 
name  in  bank,  it  might,  under  the  authority  cited,  have  been 
liable  to  attachment.  But  the  words  in  the  act  of  Congress, 
"  shall  inure  to  his  own  benefit,"  mean  something.  We  think 
the  rational  interpretation  of  this  language  is,  that  the  pen- 
sioner may  use  the  money  in  any  manner  he  may  see  proper, 
for  his  own  benefit,  and  to  secure  the  comfort  of  his  family, 
free  from  attacks  of  creditors.  The  money  cannot  be  attached 
in  transit  from  the  government  to  him,  and  when  once  in  his 
own  possession,  I  apprehend  he  could  not  be  proceeded  against 
under  the  act  of  1842,  for  refusing  to  apply  it  to  the  payment 
of  his  debts.  In  his  hands  it  was  not  liable  to  seizure,  and 
the  gift  of  it  to  his  wife  was  not  a  fraud  upon  creditors.  This 
privilege  is  a  right  which  the  government  has  given  him  in 
recognition  of  his  services  in  its  defense. 

Judgment  affirmed. 

Am.  St.  Rei\.  Vol.  XI. —66 
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Pensions.  —  When  money  resulting  from  pensions  becomes  subject  to 
garnishment:  See  extended  note  to  Rozelle  v.  Rhodes,  2  Am.  St.  Rep.  596- 
5l.)8.  Under  the  Colorado  statute,  pension  money  received  from  the  United 
States  government  cannot  be  seized  under  execution,  attachment,  or  be  taken 
for  any  debt  under  judicial  process:  Laws  of  1887,  p.  352. 


Powers's  Appeal. 

fl25  Pennsylvania  State,  175.J 

Equity  —  Laches. — Courts  of  Equity  have  not  Adopted  the  maxim  of 
the  common  law,  that  wherever  there  is  a  right  there  is  a  remedy  for 
its  infraction.  And  if  a  party  looks  on  and  remains  silent  until  large 
sums  have  been  expended  or  important  intervening  interests  have  grown 
up,  the  fact  that  he  might  have  successfully  objected  at  the  outset  will 
not  avail  him. 

Equity  —  Injunction.  —  Party  must  not  only  Appear  in  Court  of 
Equity  with  Clean  Hands,  but  he  must  come  with  reasonable  prompt- 
ness, in  good  faith,  and  with  a  just  and  equitable  demand.  And  if  an 
injunction  is  prayed  for  where,  upon  a  consideration  of  the  whole  case, 
it  ought  not  in  good  conscience  to  issue,  a  mere  legal  right  in  the  plain- 
tiff will  not  move  the  chancellor. 

Equity  —  Right  Lost  by  Laches. —  It  is  too  Late  for  Property  Owners 
Injured  by  the  erection  of  an  addition  to  a  boom,  in  which,  and  in  busi- 
ness enterprises  depending  upon  it,  thousands  of  dollars  have  been  in- 
vested, to  assert,  after  an  acquiescence  therein  for  fourteen  years,  that 
the  boom  company  had  no  right,  under  its  charter,  to  build  the  addition 
in  the  way  it  was  built. 

Definitions. — A  Boom  is  an  Inclosure  or  Artificial  Harbor  for  logs 
and  lumber,  of  which  one  side  is  furnished  ordinarily  by  the  natural 
bank  of  the  stream,  and  the  other  i3  provided  by  the  piers  and  the  tim- 
bers or  other  obstruction  to  the  passage  of  logs  which  connect  them  to- 
gether. 

Statutes  —  Construction  as  to  Extent  of  Authority.  —  An  act  author- 
izing the  construction  of  a  boom  on  the  south  side  of  a  stream  is  au- 
thority to  use  the  shore  on  that  side  as  part  of  the  inclosure,  and  to  erect, 
in  connection  therewith,  the  piers  necessary  to  complete  the  inclosure  on 
the  other  side. 

Bill  in  equity  to  compel  the  defendant,  the  Bald  Eagle 
Boom  Company,  to  remove  certain  booms  from  the  Bald  Eagle 
Creek,  to  restrain  forever  the  erection  and  maintenance  of  like 
illegal  structures  by  the  defendant,  and  to  prevent  the  unob- 
structed flow  of  the  waters  of  said  creek  in  the  ancient  channel 
thereof.  Other  facts  appear  in  the  opinion.  The  bill  was  dis- 
missed, and  the  plaintiffs  assigned  error. 

Seymour  D.  Ball,  for  the  appellants. 

W.  C.  Kress  and  Charles  Corss,  for  the  appellee. 
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Williams,  J.  The  maxim  of  the  common  law,  that  wher- 
ever there  is  a  right  there  is  a  remedy  for  its  infraction,  has 
never  been  adopted  by  courts  of  equity.  A  party  whose  right 
is  clear  may  sleep  upon  it  until  his  demand  becomes  stale. 
He  may  look  on  while  valuable  structures  are  erected,  when 
he  might  successfully  object,  and  remain  silent  until  large 
sums  have  been  expended  or  important  intervening  interests 
have  grown  up.  In  such  cases  the  fact  that  he  might  have 
objected  at  the  outset  will  not  avail  him.  A  suitor  must  not 
only  appear  in  a  court  of  equity  with  clean  hands,  but  he  must 
come  with  reasonable  promptness,  in  good  faith,  and  with  a 
just  and  equitable  demand;  otherwise,  the  conscience  of  the 
chancellor  will  not  be  moved.  If  an  injunction  is  prayed  for 
where,  upon  a  consideration  of  the  whole  case,  it  ought  not  in 
good  conscience  to  issue,  a  mere  legal  right  in  the  plaintiff 
will  not  move  the  chancellor. 

An  application  of  these  well-settled  principles  of  equity  ju- 
risdiction to  the  plaintiffs'  case  is  fatal  to  it.  The  Bald  Eagle 
Boom  Company  was  incorporated  in  1859.  Its  boom  was  con- 
structed soon  after.  In  1868  and  1869  the  addition  to  the  boom 
complained  of  by  the  plaintiffs  was  built,  and  a  sheer-boom 
hung  to  turn  the  logs  from  the  north  shore  of  the  stream  into 
the  main  structure.  The  boom  as  extended  has  been  in  con- 
stant use  since  1869.  It  is  in  an  important  sense  a  public 
improvement,  in  the  maintenance  and  use  of  which  the  lum- 
bermen and  owners  of  timber-lands  on  the  Bald  Eagle  Creek 
and  its  tributaries  are  interested.  Thousands  of  dollars  have 
been  invested  in  it  and  in  mills  that  are  made  accessible  by  it, 
and  many  millions  of  feet  of  timber  are  annually  caught  in  it 
and  rafted  out  to  be  manufactured  at  the  mills  in  Lock  Haven 
and  other  places  down  the  stream.  During  all  this  time  the 
plaintiffs  have  not  been  heard  to  object  to  the  work  of  con- 
struction, but  have  applied  for  and  secured  an  assessment  of 
their  damages  on  account  thereof;  and  on  one  or  more  occa- 
sions since  have  recovered  damages  resulting  from  an  overflow 
of  their  land  when  the  boom  was  tilled  with  logs. 

The  plaintiffs  now  assert  that  the  boom  company  had  no 
right  to  build  the  piers  of  the  extension  of  the  boom  where 
they  were  built  in  1869,  and  ask  that  the  corporation  be  "re- 
strained by  injunction  from  continuing  and  maintaining  their 
booms  erected  in  said  creek,  and  forever  hereafter  from  the 
erection  and  maintenance  of  like  illegal  structures  in  the 
same." 
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This  denial  of  the  right  of  the  boom  company,  coming  after 
bo  many  years  of  acquiescence,  after  the  boom  has  become  a 
necessity  to  the  mills  that  have  grown  up  in  its  neighborhood, 
and  after  the  damages  sustained  by  the  plaintiffs  in  conse- 
quence of  the  construction  of  both  the  original  boom  and  the 
enlargement  in  1869  have  been  assessed  at  their  instance,  and 
paid  by  the  boom  company,  comes  too  late  to  be  conscionable. 
There  is  no  equity  in  the  plaintiffs'  case,  and  the  court  below 
would  have  been  fully  justified  in  dismissing  the  bill  for  that 
reason.  But  if  we  turn  now  to  the  question  of  construction 
presented  by  the  first  and  second  assignments  of  error,  the 
plaintiffs  are  equally  without  solid  ground  on  which  to  stand. 

The  act  of  1859  authorized  the  Bald  Eagle  Boom  Company 
to  "erect  and  maintain  on  the  south  side  of  Bald  Eagle  Creek 
such  boom  or  booms  with  piers  as  may  be  necessary  for  the 
purpose  of  stopping  and  securing  logs,  masts,  and  spars  or 
other  lumber  floating  upon  said  creek,  and  such  piers,  side- 
branches,  or  shore-booms  as  may  be  necessary  for  that  pur- 
pose," with  a  proviso  that  the  boom  should  be  so  constructed 
as  "  not  to  impede  the  navigation  of  said  creek  or  the  branches 
thereof."  The  plaintiffs  insist  that  the  words  "on  the  south 
side  of  Bald  Eagle  Creek  "  require  the  boom  company  to  build 
on  the  south  side  of  the  middle  line  of  the  creek,  or  at  most  to 
include  only  the  south  half  of  the  stream.  But  what  is  a  boom? 
It  is  an  inclosure  or  artificial  harbor  for  logs  and  lumber,  of 
which  one  side  is  furnished  ordinarily  by  the  natural  bank  of 
the  stream,  and  the  other  is  provided  by  the  piers  and  the  tim- 
bers or  other  obstruction  to  the  passage  of  logs  which  connect 
them  together.  An  act  authorizing  the  construction  of  a  boom 
on  the  south  side  of  a  stream  is  authority  to  use  the  shore  on 
that  side  as  part  of  the  inclosure,  and  to  erect,  in  connection 
therewith,  the  piers  necessary  to  complete  the  inclosure  on  the 
other  side. 

Where  these  shall  be  located  may  be  settled  by  the  statute 
by  words  of  direction,  as  "  to  be  built  along  the  middle  of  the 
stream,"  or  "  not  to  approach  the  opposite  shore  nearer  than 
one  hundred  feet,"  or  other  expression  indicating  the  purpose 
of  the  legislature  to  confine  the  exercise  of  the  power  granted 
to  certain  definite  limits.  In  the  act  before  us,  the  only  limi- 
tation is  found  in  the  proviso  which  declares  that  the  piers 
shall  be  so  built  as  "not  to  interfere  with  the  navigation  of  the 
said  creek  or  its  branches."  The  boom  is  to  be  so  built  that 
the  south  shore  shall  be  occupied  for  that  side  of  the  inclosure. 
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The  open  channel  for  navigation  is  to  be  on  the  north  Bide, 
and  is  to  be  sufficient  for  the  purposes  of  navigation.  Subject 
to  the  restriction  in  the  proviso,  the  boom  company  may  so 
locate  their  piers  as  to  enable  them  to  meet  the  purposes  for 
which  their  incorporation  was  intended. 

It  follows  from  what  has  now  been  said  that  the  ruling  com- 
plained of  in  the  third  assignment  was  entirely  proper,  so  far 
at  least  as  this  case  is  concerned. 

The  plaintiffs'  remedy  is  not  in  equity,  but  at  law.  Whether 
that  remedy  is  under  the  act  of  incorporation,  or  whether,  upon 
the  facts  of  this  case,  an  action  can  be  maintained,  is  not  be- 
fore us,  and  we  are  quite  willing  to  wait  until  it  is  presented 
before  expressing  an  opinion  upon  it. 

The  decree  of  the  court  below  is  affirmed,  at  the  costs  of  the 
appellants.  

In  Pennsylvania  R.  R.  Co.'s  Appeal,  125  Pa.  St.  189,  one  Mullin  filed  a  bill 
in  equity  against  said  company,  praying  that  the  defendant  might  be  en- 
joined from  conveying  the  waters  of  a  stream  off  a  certain  tract  of  land  and 
from  using  the  same  excepting  on  and  for  the  use  of  said  tract,  and  for  dam- 
ages for  the  injury,  etc.  On  an  appeal  from  the  decree  of  the  court  below 
awarding  an  injunction,  it  was  held  that  as  the  plaintiff  had  stood  by  for 
seven  years  without  taking  any  legal  steps  to  prevent  the  defendant  from 
diverting  the  water,  and  had  allowed  the  defendant  to  expend  large  sums  in 
that  behalf,  the  plaintiff  was  guilty  of  undue  laches,  and  had  lost  his  right  to 
an  injunction,  especially  as  his  injury  could  be  compensated  in  damages.  In 
the  opinion,  Green,  J.,  observes:  "We  think  this  was  undue  laches,  and  that 
it  would  be  very  oppressive  to  interfere  by  injunction  at  this  late  day,  the 
more  especially  as  the  plaintiff's  injury  is  entirely  susceptible  of  compensation, 
"and  he  has  asked  for  that  relief  in  his  bill.  It  has  been  many  times  held 
that  long  delay,  and  sometimes  a  delay  of  even  less  than  six  years,  will  be 
regarded  as  laches  sufficient  to  stay  the  intervention  of  equity";  citing  Ash- 
hurst's  Appeal,  60  Pa.  St.  317;  Evans's  Appeal,  81  Id.  27S;  Russell  v.  Bauuh- 
man,  94  Id.  400;  Todd's  Appeal,  24  Id.  429;  Neely's  Appeal,  85  Id.  387; 
Rennyson  v.  Rcccll,  106  Id.  407. 

Boom  Companies  ark  Quasi  Public  Corporations  intended  to  supply 
facilities  to  the  general  public  for  driving  logs:  Went  Branch  Boom  Co.  v. 
Lumber  and  Land  Co.,  121  Pa.  St.  143;  6  Am.  St.  Rep.  706. 

Laches. — Equity  may  and  often  does  refuse  relief  on  account  of  the 
laches  of  complainant:  Reynolds  v.  Sumner,  126  111.  58;  9  Am.  St.  Rep.  523, 
and  note  530,  531;  Irish  v.  An/ioch  College,  126  111.  474;  9  Am.  St.  Rep.  638, 
and  note  642;  Wright  v.  Fisher,  65  Mich.  279;  8  Am.  St.  Rep.  8S6;  Bailsman 
v.  Kelley,  38  Minn.  197;  S  Am.  St.  Rep.  661;  Bell  v.  Hudson,  73  Cal.  2S5;  2 
Am.  St.  Rep.  791,  ami  extended  note  795-808;  note  to  Burns  v.  Allen,  2  Id. 
860;  Walet  v.  Haskins,  6S  Tex.  41S;  2  Am.  St.  Rep.  501,  and  note  505;  note 
to  M-:Cord  v.  Pike,  2  Id.  104,  105;  Bangs  v.  Stephenson,  63  Mich.  661;  Tevia 
v.  Armstrong,  71  Tex.  59,  and  cases  therein  cited  anil  approved;  Land  Co.  r. 
Chishol/n,  71  Id.  523. 
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Evans  v.  Cleary. 

[125  Pennsylvania  State,  204.] 

Married  Women  —  Foreign  Attachment. — Pennsylvania  Act  of  1848, 
Securino  to  Married  Women  the  ownership  and  enjoyment  of  their 
separate  property,  but  subjecting  it  to  seizure  for  debts  contracted  by 
them  for  necessaries  after  marriage,  is  comprehensive  enough  in  its  pro- 
visions to  embrace  legacies  and  distributive  shares  due  to  married  women, 
and  subject  them  to  seizure  by  foreign  attachment. 

Mari:ied  Women  —  Conflict  of  Laws.  —  Where  Judgment  is  Recovered 
against  Married  Woman  in  Action  on  Contract  made  by  her  in  a 
Btate  under  the  laws  of  which  a  recovery  may  be  had  thereon  against 
her  alone,  without  her  husband  being  joined,  such  judgment  may  be  en- 
forced in  a  proceeding  against  her  in  Pennsylvania,  without  joining  the 
husband  as  a  co-defendant,  although  at  the  time  the  proceeding  was 
instituted  such  joinder  was  necessary  under  the  laws  of  the  latter  state. 
In  all  matters  relating  to  the  remedy  merely,  the  lex  fori  prevails,  but 
the  liability  of  a  party  to  a  contract  depends  on  the  lex  loci  contractus. 

Evidence.  —  Where  Plaintiff's  Cause  of  Action  is  Based  upon  Tran- 
script of  Record  of  Judgment  rendered  by  a  justice  of  the  peace  in 
another  state,  duly  certified  as  prescribed  by  the  statute  of  the  Btate 
where  action  is  brought,  such  transcript  is  evidence  prima  facie  of  what 
appears  upon  its  face,  namely,  that  the  defendant's  liability  upon  a  con- 
tract debt  has  been  merged  in  a  judgment. 

Statute  of  Limitations  —  Conflict  of  Laws.  —  In  the  absence  of  proof 
of  a  statute  of  a  foreign  state,  putting  a  judgment  obtained  there  before 
a  justice  of  the  peace  upou  the  same  footing  with  ordinary  simple  con- 
tract debts  as  to  the  statute  of  limitations,  the  law  of  such  foreign  state 
will  be  presumed  to  be  the  same  as  that  of  Pennsylvania,  and  an  action 
in  the  latter  state  on  the  transcript  of  the  judgment  will  not  be  barred 
at  the  end  of  six  years  from  the  entry  of  judgment. 

Writ  of  foreign  attachment  in  debt,  issued  by  P.  Cleary 
against  T.  B.  Evans  and  Mary  A.  Evans,  his  wife,  with  whom 
he  joined  J.  J.  Pinkerton  and  others,  executors  of  John  Todd, 
deceased,  to  attach  a  legacy  held  by  said  executors  for  Mary 
A.  Evans  under  the  will  of  John  Todd,  her  father.  The  cause 
of  action  was  a  transcript  of  the  judgment  of  a  justice  of  the 
peace  of  the  state  of  Illinois.  Other  facts  appear  in  the  opin- 
ion. The  verdict  was  for  the  plaintiff,  and  judgment  being 
entered  thereon,  the  defendant  assigned  error. 

Abraham  Wanger,  for  the  plaintiff  in  error. 

//.  H.  Gilkyson,  for  the  defendant  in  error. 

Williams.  J.  The  claim  of  the  plaintiff  is  for  necessaries 
furnished  to  Mary  A.  Evans,  who  was  then  and  still  is  a  mar- 
ried woman.  She  was  domiciled  in  Chicago,  in  the  state  of 
Illinois,  where  she  contracted  for  the  goods  with  Cleary,  a 
grocer  of  the  same  city.     The  statutes  of  Illinois  provide  that 
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a  married  woman  may  make  contracts  and  incur  liabilities  in 
the  same  manner  as  if  she  was  unmarried,  and  that  such  con- 
tracts and  liabilities  may  be  enforced  against  her  separately, 
with  the  proviso  that  she  may  not  enter  into  a  partnership 
contract  without  his  consent,  unless  he  has  deserted  her,  or 
become  insane,  or  is  confined  in  the  penitentiary.  Section  15 
of  chapter  68  of  the  statutes  of  Illinois  also  provides  that  "the 
expenses  of  the  family  and  the  education  of  the  children  shall 
be  chargeable  upon  the  property  of  both  husband  and  wife,  or 
either  of  them,  in  favor  of  creditors  therefor;  and  in  relation 
thereto  they  may  be  sued  jointly  or  separately."  Under  the 
laws  of  the  state  in  which  the  parties  were  domiciled,  and  the 
contract  for  necessaries  made,  Mrs.  Evans  was  competent  to 
contract,  and  liable  to  be  sued,  in  the  same  manner  as  if  she 
had  not  been  married.  Cleary  brought  an  action  upon  the 
contract  of  Mrs.  Evans,  against  her  alone,  and  recovered  a 
judgment  before  a  justice  of  the  peace,  in  the  city  of  Chicago, 
for  the  amount  of  the  necessaries  furnished  her.  In  1885,  this 
action  was  brought  in  the  common  pleas  of  Chester  County 
by  foreign  attachment,  and  a  legacy  due  Mrs.  Evans  was  at- 
tached. It  is  now  urged  that  the  legacy  was  protected  from 
attachment  by  the  proviso  in  the  foreign  attachment  law  of 
1842;  that  there  can  be  no  recovery  against  her  without  her 
husband  is  joined  in  the  action  and  judgment;  and  that  the 
statute  of  limitations  is  a  defense  to  this  action,  as  the  action 
was  not  brought  within  six  years  after  the  rendition  of  the 
judgment  in  Chicago. 

The  act  of  1848  restrained  the  marital  rights  of  the  hus- 
band, and  relieved  him  from  liability  for  debts  contracted  by 
his  wife  before  marriage.  It  secured  to  her  the  ownership 
and  enjoyment  of  her  separate  property;  but  it  subjected  it  to 
seizure  for  her  debts  contracted  before  marriage,  for  neces- 
saries contracted  for  by  her  after  marriage,  and  for  her  torts. 
For  debts  and  demands  belonging  to  the  classes  just  enumer- 
ated, the  act  of  1848  declares  that  executions  "may  be  levied 
upon  and  satisfied  out  of  the  separate  property  of  the  wife 
secured  to  her  under  the  provisions  of  the  first  section  of  this 
act."  This  language  is  comprehensive  enough  to  embrace 
legacies  and  distributive  shares  due  to  married  women,  and 
subject  them  to  seizure  for  demands  like  that  on  which  this 
attachment  issued. 

As  to  the  non-joinder  of  the  husband,  it  is  only  necessary  to 
say  that  the  contract  which  the  plaintiff  is  seeking  to  enforce 
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was  not  made  in  this  state,  where  prior  to  the  act  of  1887 
such  joinder  was  necessary,  but  in  the  state  of  Illinois,  where 
Mrs.  Evans  lived,  and  where  she  was  competent  to  contract 
and  liable  to  be  sued  without  regard  to  her  husband.  In  all 
matters  relating  to  the  remedy  merely,  the  lex  fori  prevails; 
but  the  liability  of  a  party  to  a  contract  depends  on  the  lex 
loci  contractus:  Greenwood  v.  Curtis,  6  Mass.  358;  4  Am.  Dec. 
145;  Stvan  v.  Swan,  21  Fed.  Rep.  299;  Thompson  v.  Kelcham, 
8  Johns.  146;  Smith's  and  Wolff's  Appeal,  104  Pa.  St.  381. 
This  question  was  also  considered  in  the  recent  case  of  Spear- 
man v.  Ward,  114  Id.  634,  in  which  an  effort  was  made  to 
enforce  the  contract  of  a  married  woman  made  in  Ohio.  The 
action  was  against  her,  and  it  failed,  not  because  the  contract 
was  not  clearly  proved,  but  because  it  did  not  appear  that  she 
was  competent  to  make  it,  and  liable  upon  it,  by  the  laws  of 
that  state. 

The  remaining  question  is,  whether  the  statute  of  limita- 
tions is  a  bar  to  this  action.  The  plaintiff's  right  of  action 
upon  a  transcript  of  a  judgment  rendered  by  a  justice  of  the 
peace  of  another  state  is  given  by  the  act  of  1845.  In  the 
fourth  section  it  is  provided  that  "the  plaintiff,  or  the  party 
in  interest  in  such  cases,  shall,  as  evidence  of  his  demand, 
produce  on  the  trial  a  copy  of  the  record  or  docket  entry  of 
the  proceedings  had  before  the  justice  who  tried  the  original 
action,  with  his  affidavit  thereunto  annexed,  certifying  the 
same  to  be  a  true  and  full  copy  of  the  record  of  the  proceed- 
ings had  before  him,  and  that  the  judgment  remains  in  force, 
and  has  not,  to  his  knowledge,  been  vacated,  annulled,  or  in 
any  manner  satisfied."  This  certificate  is  to  be  supplemented 
by  one  from  the  clerk  of  the  court  of  common  pleas  of  the 
county  setting  forth  that  the  person  before  whom  the  proceed- 
ings purport  to  have  been  had  was,  at  the  time,  an  acting  jus- 
tice of  the  peace,  duly  commissioned  and  qualified.  This 
"  copy  of  the  record  or  docket  entry  of  the  proceedings  "  is  ad- 
mitted under  the  authority  of  this  statute  as  proof  of  the  fact 
that  the  plaintiff  has  recovered  a  judgment  against  the  de- 
fendant in  the  state  from  which  it  is  brought,  and  upon  it  the 
plaintiff  is  entitled  to  recover  a  judgment  here,  unless  the  de- 
fendant can  show  some  reason  for  refusing  it.  This  copy  of 
a  justice's  judgment  does  not  have  the  conclusive  effect  given 
to  the  judgment  of  a  court  of  record;  but  it  is  evidence  prima 
facie  of  what  appears  upon  its  face,  viz.,  that  the  liability  of 
the  defendant  has  been  passed  upon  by  a  court  competent  to 
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do  bo,  and  a  judgment  rendered  against  him.  It  is  not  the 
note  or  account  sued  on  in  the  state  from  which  the  transcript 
comes,  but  the  judgment  rendered  upon  it,  that  is  the  plain- 
tiff's cause  of  action,  and  that  is  evidenced  in  the  manner  pre- 
scribed by  the  act  of  assembly.  The  note  or  account  has  been 
merged  in  the  judgment  rendered  upon  it  by  the  foreign  jus- 
tice, and  makes  no  part  of  the  plaintiff's  case.  The  statute 
cannot  be  interposed,  therefore,  unless  applicable  to  the  jus- 
tice's judgment.  No  statute  of  Illinois  has  been  brought  to 
our  attention  which  puts  the  judgment  of  a  justice  of  the  peace 
on  the  same  footing  with  ordinary  simple  contract  debts  as  to 
the  statute  of  limitations,  and  in  the  absence  of  proof  upon 
the  subject,  the  law  of  Illinois  will  be  presumed  to  be  the 
same  as  our  own.  The  statute  of  limitations  does  not  take 
effect  upon  the  judgment  of  a  justice  of  the  peace  in  Pennsyl- 
vania at  the  end  of  six  years,  and  is  not  a  defense  in  this 
case. 

The  judgment  is  therefore  affirmed. 


Lex  Fori  and  Lex  Loci  Contractus:  See  Robinson  v.  Queen,  87  Term. 
445;  10  Am.  St.  Rep.  690,  and  cases  collected  in  note  at  page  698;  note  to 
Arago  v.  Currel,  20  Am.  Dec.  293,  291;  note  to  DecoucJie  v.  Savotkr,  8  Id. 
490-492;  note  to  Satterthwaile  v.  Doughty,  59  Id.  557-559. 


Appeal    op    Cornwall   and    Lebanon    Railroad 

Company. 

|125  Pennsylvania  State,  232. J 

Contracts  —  Construction  of — Equity  Jurisdiction.  —  An  agreement 
entered  into  between  two  railroad  companies  provided  as  follows:  "  In 
the  use  or  working  of  the  railroads  of  the  parties  hereto  at  or  near  the 
point  of  crossing,  all  trains,  engines,  or  cars  of  the  party  of  the  second 
part  shall  come  to  a  full  stop  at  a  distance  of  at  least  two  hundied  feet 
from  the  point  of  crossing,  and  shall  not  proceed  until  the  proper  signal 
shall  have  been  given  by  the  watchman  in  charge.  All  engines  and 
trains  of  the  party  of  the  first  part  shall  have  priority  of  passage  over  the 
trains  and  engines  of  the  party  of  the  second  part;  but  no  unnecessary 
detention  shall  be  caused  to  the  trains  of  either  of  the  parties  hereto,  nor 
shall  said  crossing  be  blocked  by  either  of  the  said  parties."  In  a  suit  in 
equity  brought  by  the  company  of  the  first  part  against  the  other  com- 
pany to  enforce  the  agreement,  it  was  held  that  the  language  employed 
was  unambiguous,  and  made  no  distinction  of  trains  and  engines  into 
classes;  that  priority  of  pass  ige  was  given  to  all  engines  and  trains  of  the 
plaintiff  over  those  of   the  defendant;  that   there   was  no  warrunt  to  go 
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outside  of  the  agreement  to  ascertain  by  parol  testimony  the  rules  of 
priority  of  different  classes  of  trains,  and  apply  them  to  the  agreement; 
and  that  jurisdiction  in  equity  to  enforce  such  agreements  was  undoubted. 

Bill  in  equity  filed  by  the  Cornwall  Railroad  Company 
against  the  Cornwall  and  Lebanon  Railroad  Company,  to  en- 
force the  terms  of  a  written  agreement  executed  by  said  com- 
panies, the  material  provision  of  which  appears  in  the  head- 
note  and  opinion.  Other  facts  also  appear  in  the  opinion. 
The  master  recommended  a  decree  in  favor  of  the  plaintiff, 
and  the  exceptions  to  his  report  were  dismissed  by  the  court 
below.     The  defendant  assigned  error. 

John  G.  Johnson  and  Grant  Weidman,  for  the  appellant. 
Howard  C.  Shirk  and  Wayne  MacVeagh,  for  the  appellee. 

Green,  J.  The  litigant  parties  to  this  contention  undertook, 
wisely,  to  settle  the  terms  upon  which  the  crossing  of  their 
tracks  should  be  conducted,  by  an  agreement  which  seems  to 
us  to  be  extremely  sensible,  plain,  and  simple.  The  only  con- 
troversy that  has  arisen  is  upon  the  practical  meaning  of  the 
fourth  clause  of  the  contract.     It  is  in  these  words:  — 

"  4.  In  the  use  or  working  of  the  railroads  of  the  parties 
hereto  at  or  near  the  point  of  crossing,  all  trains,  engines, 
or  cars  of  the  party  of  the  second  part  shall  come  to  a  full 
stop  at  a  distance  of  at  least  two  hundred  feet  from  the  point 
of  crossing,  and  shall  not  proceed  until  the  proper  signal  shall 
have  been  given  by  the  watchman  in  charge.  All  engines 
and  trains  of  the  party  of  the  first  part  shall  have  priority  of 
passage  over  the  trains  and  engines  of  the  party  of  the  second 
part;  but  no  unnecessary  detention  shall  be  caused  to  the 
trains  of  either  of  the  parties  hereto,  nor  shall  said  crossing  be 
blocked  by  either  of  the  said  parties." 

The  appellant  contends  that  the  agreement  gave  the  right  qf 
way  to  the  trains  of  the  appellee  over  those  of  the  appellant 
only  when  they  were  of  the  same  class.  After  a  most  atten- 
tive consideration  of  the  appellant's  argument  in  support  of 
this  proposition,  we  find  that  we  cannot  read  the  agreement  in 
that  way.  The  words  are:  "  All  engines  and  trains  of  the 
party  of  the  first  part  shall  have  priority  of  passage  over  the 
trains  and  engines  of  the  party  of  the  second  part."  There  is 
no  ambiguity  in  this  language.  Priority  of  passage  is  given  to 
all  engines  and  trains  of  the  first  party  over  the  trains  and 
engines  of  the  second  party.  The  words  are  entirely  generic, 
ana  make  no  distinction  of  trains  and  engines  into  classes.    It 
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would  be  necessary  to  go  outside  of  the  agreement,  and  ascer- 
tain by  parol  testimony  the  fact  that  there  are  different  classes 
of  trains,  such  as  passenger,  freight,  gravel,  and  construction 
or  what  other  trains,  and  then  to  go  still  further  and  ascertain, 
also  by  parol,  which  of  these  were  subject  to  the  priority  of 
any  and  which  others,  if  the  appellant's  contention  is  sus- 
tained. But  what  warrant  is  there  for  this?  The  helping  of 
ambiguity  or  the  application  of  an  uncertain  description  to  a 
subject-matter  are  recognized  occasions  for  such  resort,  but 
here  there  is  neither. 

The  trains  and  engines  of  the  first  party  are  awarded  pri- 
ority, not  because  they  are  of  a  certain  class,  but  because,  and 
only  because,  they  are  the  trains  and  engines  of  the  first  party; 
and  the  "trains  and  engines"  of  the  second  party  are  ex- 
pressly subjected  to  this  priority,  without  even  a  hint  that  there 
is  to  be  any  kind  of  classification  of  either.  Of  course,  we  can 
well  understand  that  there  might  be  very  good  reasons  for 
limiting  the  exercise  of  the  right  to  trains  and  engines  of 
similar  classes  as  against  each  other,  but  the  difficulty  is,  the 
agreement  not  only  does  not  say  so,  but  it  does  not  contain 
features  which  authorize  the  courts  to  give  it  such  interpreta- 
tion. If  the  parties  had  so  intended,  it  would  have  been  very 
easy  indeed  for  them  to  say  so.  The  fact  that  they  have  not 
done  this  is  satisfactory  evidence  that  they  did  not  so  in- 
tend. 

The  appellant  further  argues  that  a  full  stop  at  any  point 
more  than  two  hundred  feet  from  the  crossing  was  sufficient, 
provided  it  was  made  at  one  sufficiently  near  the  crossing  to 
permit  the  watchman  to  give  the  proper  signals.  As  an  ab- 
stract proposition,  this  is  doubtless  true,  but  its  purpose  is  to 
defeat  the  ruling  of  the  master  and  court  below,  which  directed 
that  full  stops  be  made  by  all  approaching  trains  between  two 
hundred  and  three  hundred  feet  both  north  and  south  of  the 
crossing.  There  is,  of  course,  no  legal  necessity,  from  the  mere 
.language  of  the  agreement,  requiring  the  farthest  limit  to  be 
fixed  at  three  hundred  feet  from  the  crossing.  The  master  so 
fixed  it,  partly  because  the  appellant  had,  from  May  7  to  May 
13,  18S7,  stopped  all  its  trains  at  a  distance  of  about  three  hun- 
dred feet  from  the  crossing  on  both  the  north  and  south  sides, 
and  partly  because  his  interpretation  of  the  agreement  was, 
that  it  meant  that  the  stops  should  be  at  least  two  hundred 
feet  from  the  crossing,  and  not  far  away  from  that  as  the  out- 
side limit.     He   found   as   a   fact  that  the  appellant  stopped 
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their  south-bound  trains  at  a  distance  of  eight  hundred  to 
nine  hundred  feet  on  the  north  side  of  the  crossing,  and  he 
held  that  this  was  too  far  off,  and  was  not  in  accordance  with 
either  the  letter  or  spirit  of  the  agreement.  He  found  that  the 
crossing  was  a  dangerous  one  on  account  of  the  manner  in 
which  the  appellant's  track  crossed  the  appellee's  track,  and 
the  conformation  of  the  ground,  being  a  high  bluff,  east  or 
northeast  of  the  crossing,  which  obstructed  the  view  of  en- 
gineers coming  from  the  south  from  trains  and  engines  coming 
from  the  north,  until  the  trains  and  engines  are  very  near  the 
crossing.  He  also  found  that  the  railroads  of  both  parties  ap- 
proach the  crossing  from  the  south  on  heavy  grades,  and  the 
Cornwall  road  approaches  the  crossing  from  the  south  and 
north  in  a  curve  above  the  average  curvature  as  generally 
found  in  railroads.  He  also  finds  that  the  safety  of  the  opera- 
tion of  the  crossing  depends  almost  entirely  upon  the  relia- 
bility and  cautiousness  of  the  watchman  placed  there  to  pro- 
tect and  guard  approaching  trains  and  engines.  Influenced 
by  these  considerations,  and  by  the  further  thought  that  a  far- 
off  stoppage  would  be  less  conducive  to  safety  than  one  nearer 
by,  he  fixed  the  place  of  stoppage  at  any  point  between  two 
hundred  and  three  hundred  feet  distant  from  the  crossing  on 
both  sides.  If  there  were  anything  arbitrary  and  unreason- 
able in  thus  fixing  the  maximum  distance  at  three  hundred 
feet,  or  if  it  were  made  clear  to  us  that  such  a  maximum 
works  oppressively  upon  the  appellant,  and  that  a  moderate 
enlargement  of  the  distance,  say  to  four  hundred  feet,  would 
relieve  the  appellant  from  the  hardships,  and  would  not  in- 
crease the  danger  to  the  public,  we  would  cheerfully  direct 
such  increase  in  the  maximum  distance.  But  the  case  of  the 
appellant,  as  we  understand  it,  is  presented  to  us  on  the 
proposition  that  their  trains  on  the  north  regularly  stop  at  a 
station  which  is  some  eight  hundred  or  nine  hundred  feet 
distant,  and  the  appellant  considers  that  distance  sufficiently 
near  to  avoid  the  necessity  of  another  stoppage.  The  master, 
however,  has  found  differently  on  this  subject,  and  we  are  not 
convinced  that  he  is  in  error  in  that  regard.  On  the  contrary, 
his  reasons  for  fixing  a  nearer  point  as  the  maximum  distance 
seem  to  t:s  quite  convincing  in  favor  of  his  conclusion.  He 
had  far  better  opportunities  for  determining  this  than  are  pos- 
sible to  us,  and  we  do  not  feel  justified  in  changing  the  dis- 
tance as  fixed  by  him.  There  is  no  question  of  law  involved  in 
this  matter.     It  is  only  a  question  of  a  sound  discretion,  regard 
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being  had  to  the  public  safety  on  the  one  hand,  and  the  con- 
venience of  the  crossing  road  on  the  other. 

Counsel  have  not  discussed  this  case  on  its  facts,  and  we 
would  therefore  be  justified  in  holding  that  the  conclusions  of 
fact  reported  by  the  master  have  not  been  impeached,  and 
must  for  that  reason  be  sustained,  especially  as  they  have 
been  affirmed  by  the  court.  But  the  writer  has  looked  into 
the  testimony  for  his  own  satisfaction,  and  finds  that  the  mas- 
ter's conclusions  of  fact  are  sustained  by  abundant  testimony. 
Witnesses  were  examined  who  testified  to  a  number  of  occa- 
sions when  disastrous  collisions  at  the  crossing  were  narrowly 
escaped.  Full  explanations  were  given  by  intelligent  witnesses 
of  their  reasons  for  pronouncing  the  crossing  a  dangerous  one, 
and  describing  the  precautions  that  ought  to  be  taken  to  make 
it  reasonably  safe. 

As  to  the  jurisdiction  of  equity  in  cases  like  this,  it  cannot 
be  doubted.  It  has  been  conferred  by  statute,  and  most  fully 
recognized  and  affirmed  by  the  decisions  of  this  court:  North- 
ern Cent.  R'y  Co's  Appeal,  103  Pa.  St.  621;  Pittsburg  etc.  R.  R. 
Co.  v.  Railway  Co.,  11  Id.  173.  Upon  the  facts  found  by  the 
master  and  affirmed  by  the  court,  a  sufficient  case  was  made 
out  for  equitable  intervention.  The  enforcement  of  such  a 
contract  as  the  one  made  between  these  parties  can  only  be 
secured  by  means  of  a  decree  in  equity.  An  action  at  law  for 
breach  of  its  terms  would  be  of  no  avail.  It  would  not  be  pos- 
sible to  represent  the  consequences  of  a  breach  by  money  dam- 
ages, and  a  literal  performance  of  its  stipulations  is  essential, 
not  only  in  the  interests  of  the  contracting  parties,  but  also  in 
the  interests  of  the  traveling  public. 

We  know  of  no  reason  for  interfering  with  the  disposition  of 
the  costs  as  made  by  the  court  below. 

Decree  affirmed,  and  appeal  dismissed,  at  the  cost  of  the  ap- 
pellant.   

Parol  Testimony  in  Reference  to  Written  Contracts.  — In  addition 
to  the  recent  cases  upon  this  subject  to  be  found  collected  in  a  note  to  Sulli- 
van v.  Lear,  ante,  pp.  393,  394,  are  the  following  cases:  — 

Contemporaneous  Agreements.  — Parol  testimony  of  a  contemporaneous  ver- 
bal agreement  as  to  the  particular  manner  of  testing  machinery  is  not  admis- 
sible, where  a  suit  is  brought  upon  a  written  contract  for  the  sale  thereof  upon 
approval:  Exhaust  Ventilator  Co.  v.  Chicago  etc.  R'y  Co.,  69  Wis.  454.  But 
parties  may  enter  into  an  oral  agreement  contemporaneously  with  a  written 
contract,  provided  such  oral  agreement  is  separate  and  independent  in  its 
terms,  and  in  no  particular  varies  or  contradicts  the  written  agreement: 
Schoen  v.  Sunderland,  39  Kan.  758.     Yet  it  has  been  held  that  where  defend- 
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ant  made  a  written  contract  to  pay  money  upon  a  single  condition,  as  set 
forth  plainly  in  the  written  instrument,  he  could  not  plead,  by  way  of  de- 
fense, that  the  conditions  of  a  contemporaneous  oral  agreement  were  vio- 
lated and  broken:  Blair  v.  Buttolph,  72  Iowa,  31.  So  a  contemporaneous 
parol  agreement  to  extend  the  time  of  payment  cannot  change  the  terms 
plainly  set  out  in  the  written  contract  of  the  loan:  Booth  v.  Hoskins,  75  Cal. 
271.  And  when  a  written  contract  is  full,  complete,  and  perfect  on  its  face, 
in  the  absence  of  fraud  or  mistake,  it  cannot  be  shown  that  there  was  an 
additional  contemporaneous  agreement,  a  part  of  which  agreement  was,  that 
the  whole  contract  was  not  to  be  reduced  to  writing:  Warbasse  v.  Card,  74 
Iowa,  306;  for  where  there  is  no  ambiguity  in  the  terms  and  conditions  of  a 
contract  in  writing,  the  writing  must  be  regarded  as  expressing  and  being 
the  entire  contract  really  agreed  on  by  and  between  the  parties  thereto: 
Lynch  v.  Ortlkb,  70  Tex.  727;  Blake  etc.  Co.  v.  Home  Ins.  Co.,  73  Wis.  667; 
and  in  the  absence  of  fraud  or  mistake,  where  a  contract  in  writing  contains 
all  the  essential  elements  of  a  valid  contract,  and  its  terms  are  sufficiently 
comprehensive  to  embrace  the  whole  subject-matter  of  the  contract,  no  oral 
evidence  can  be  introduced  to  vary,  extend,  or  contradict  it:  Parker  v.  Mor- 
rill, 98  N.  C.  232,  and  cases  therein  cited  with  approval. 

Contemporaneous  Circumstances,  and  Conduct  of  the  Parties.  —  Evidence  of 
the  surrounding  circumstances  under  which  a  contract  was  executed  is  inad- 
misible  to  show  the  unexpressed  intention  of  the  parties,  or  their  prior  verbal 
negotiations;  for  such  circumstances  are  never  admissible  except  by  way  of 
clearing  away  any  ambiguities  patent  upon  the  face  of  the  written  contract: 
King  v.  Mirriman,  38  Minn.  47.  Where  a  plaintiff  has  offered  oral  evidence 
as  to  the  conduct  of  the  contracting  parties  to  a  written  contract,  in  order 
to  show  the  interpretation  put  upon  such  contract  by  the  parties  themselves, 
he  cannot  complain  because  defendant  shows  the  conduct  of  parties  more 
fully:  South  St.  Louis  It'y  Co.  v.  Plate,  92  Mo.  614. 

Contenqioraneous  Written  Agreement.  —  Two  written  instruments  entered 
into  by  and  between  the  same  parties  at  the  same  time  in  reference  to  the 
same  subject-matter,  and  having  the  same  common  purpose  in  view,  are  con- 
strued together  as  constituting  but  one  and  the  same  entire  contract:  Hagerty 
v.  White,  69  Wis.  317. 

Antecedent  Parol  Agreements.  — As  a  general  rule,  antecedent  parol  agree- 
ments are  merged  in  and  extinguished  by  a  subsequent  written  agreement: 
Stuebbcn  v.  Granger,  63  Mich.  306;  Stoddard  v.  Nelson,  17  Or.  417. 

Subsequent  Parol  Agreements.  —  A  parol  agreement  subsequent  to  the  com- 
pletion of  a  written  contract  in  reference  to  the  same  subject-matter  is  never 
binding  unless  supported  by  a  new  consideration:  Caruthers  v.  McMurray, 
75  Iowa,  173.  A  subsequent  parol  agreement  cannot  create  a  new  and  con- 
tinuing contract,  so  as  to  take  an  original,  antecedent,  written  agreement 
out  of  the  operation  of  the  statute  of  limitations:  Booth  v.  /Joskins,  75  Cal. 
271. 

Circumstances  under  Which  Parol  Testimony  is  Admissible.  —  Parol  testi- 
mony, to  explain  the  subject-matter  of  a  contract  in  writing,  is  ordinarily 
admissible,  when  necessary  for  its  interpretation,  and  not  inconsistent  with 
its  terms:  Centenary  M.  E.  Church  v.  Clime,  116  Pa.  St.  146;  Stout  v.  Weaver^ 
72  Wis.  148.  Compare  Blake  etc.  Co.  v.  Home  his.  Co.,  73  Id.  667;  Comery 
r.  Hoivard,  81  Me.  421;  William*  v.  Flood,  63  Mich.  487}  Orange  Wareliouse 
Ass'n  v.  Owen,  86  Tenn.  355. 
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Erie  and  Wyoming  Valley  R.  R.  Co.  v.  Smith. 

[125  Pennsylvania  Statu,  259.] 

Evidence  —  Res  Gestae.  —  Declarations  aa  to  defect  in  engine,  made  by 
officers  of  a  railroad  company,  after  an  accident,  resulting  in  the  death 
of  one  of  the  company's  employees,  constitute  no  part  of  the  res  (jeatas, 
and  are  not  admissible  as  evidence  on  the  part  of  the  plaintiff  in  an  ac- 
tion against  the  company  for  negligently  causing  such  death,  when  not 
offered  in  contradiction  of  prior  testimony  of  such  officers. 

Evidence.  —  Error  in  Admitting  Evidence  Which  Tends  to  Prejudice 
the  minds  of  the  jurors  is  not  cured  by  a  direction  in  the  charge  of  the 
court  to  the  jury  to  disregard  the  evidence,  and  by  a  withdrawal  of  it 
from  their  consideration.  The  instruction  comes  too  late  to  cure  the 
mistake. 

Evidence — Burden  of  Proof  in  Action  for  Negligence.  —  When  a 
railway  passenger  is  injured  or  killed  by  an  accident  due  to  the  alleged 
negligence  of  the  railroad  company,  the  burden  of  proof  rests  upon  the 
company,  in  an  action  against  it  for  damages,  to  rebut  the  presumption 
of  negligence  arising  from  even  slight  evidence  of  the  defective  construc- 
tion of  its  track;  but  in  the  case  of  an  employee  of  the  company  so 
injured  or  killed,  there  is  no  such  presumption  to  be  overcome,  and  the 
plaintiff  must  affirmatively  prove  the  fact  of  negligence,  and  that  it  is 
such  a  kind  of  negligence  as  violates  the  special  anil  limited  duty  of  an 
employer  to  an  employee. 

Action  in  case  brought  by  Amelia  L.  Smith  against  the  Erie 
and  Wyoming  Valley  Railroad  Company  to  recover  damages 
for  the  death  of  F.  M.  Smith,  her  husband,  resulting  from  an 
accident  due  to  the  alleged  negligence  of  the  defendant. 
Smith  was  a  fireman  on  one  of  the  defendant's  locomotives, 
and  while  rounding  a  certain  curve  in  the  defendant's  track, 
the  locomotive  suddenly  mounted  the  outer  rail,  and  after 
running  some  distance  on  the  ties,  upset  outside  the  track, 
throwing  Smith  under  a  truck,  whereby  he  received  injuries 
from  which  he  died  soon  afterward.  The  plaintiff  called  two 
civil  engineers,  Stevenson  and  Rodman,  who  were  permitted 
to  testify,  against  the  defendant's  objections,  as  to  the  condi- 
tion of  the  road-bed  and  curve,  set  out  at  length  in  the  opin- 
ion. Two  locomotive-engineers,  Caskey  and  Hayes,  were 
called  by  the  plaintiff,  and  were  permitted  to  testify,  against 
the  defendant's  objections,  as  to  their  judgment  with  regard 
to  the  safety  of  Wootten  engines,  similar  to  the  one  with  which 
the  accident  happened.  The  plaintiff  also  called  three  wit- 
nesses, Biesecker,  Vaughan,  and  Allen,  to  prove  declarations 
made  by  Warg,  superintendent  of  motive  power,  and  by  Hop- 
kins and  Smith,  engineers  of  defendant's  road,  as  to  alleged 
defects  in  the  engine,  which  declarations  were  made  after  the 
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date  of  the  accident,  and  the  testimony  was  admitted  against 
the  defendant's  objections.  Other  facts  appear  in  the  opinion. 
The  verdict  was  for  the  plaintiff,  and  judgment  was  entered 
thereon.     The  defendant  assigned  error. 

H.  Wilson,  J.  A.  Buchanan,  and  W.  H.  Dimmick,  for  the 
plaintiff  in  error. 

John  Houston  Merrill,  A.  T.  Searle,  and  M.  M.  Treadwell,  for 
the  defendant  in  error. 

Green,  J.  In  no  possible  point  of  view  were  the  declara- 
tions which  were  admitted  in  evidence  under  the  thirteenth, 
fourteenth,  and  fifteenth  assignments  of  error  competent.  The 
testimony  of  Vaughan  as  to  what  Hopkins  had  told  him  was 
not  admissible  as  a  contradiction  of  anything  as  to  which 
Hopkins  had  been  asked;  and  as  declarations  by  agents  while 
in  the  course  of  their  duty,  all  the  declarations  of  the  three 
persons,  Warg,  Hopkins,  and  Smith,  were  incompetent,  be- 
cause they  were  not  part  of  the  res  gestae.  The  rule  of  law 
upon  this  subject  is  so  perfectly  familiar  that  it  is  not  neces- 
sary to  refer  to  the  authorities.  These  three  assignments  are 
therefore  sustained. 

The  assignments  from  number  11  to  15,  both  inclusive,  re- 
late to  the  admissibility  of  evidence  in  regard  to  the  condition 
of  the  locomotive.  It  was  all  received  on  the  trial,  but  in  the 
charge  the  learned  court  below  withdrew  it  all  from  the  con- 
sideration of  the  jury  as  being  entirely  insufficient  to  convict 
the  defendant  of  any  negligence  in  relation  to  the  engine. 
After  the  testimony  was  closed,  and  before  counsel  addressed 
the  jury,  a  motion  was  made  to  strike  out  this  testimony,  but 
was  refused  by  the  court,  under  exception. 

It  has  long  been  held,  and  in  many  cases,  that  where  evi- 
dence has  been  improperly  received  which  tends  to  prejudice 
the  minds  of  the  jurors,  and  the  court  in  the  charge  directs 
the  jury  to  disregard  the  evidence,  and  withdraws  it  from  their 
consideration,  this  instruction  comes  too  late,  and  does  not  cure 
the  error  of  admitting  it:  Delaware  etc.  Carta!  Co.  v.  Barnes,  31 
Pa.  St.  193;  Pennsylvania  R.  R.  Co.  v.  Butler,  bl  Id.  335;  Hun- 
tingdon etc.  R.  R.  Co.  v.  Decker,  82  Id.  119.  In  the  last  case, 
Mercur,  J.,  said,  referring  to  Delaware  etc.  Canal  Co.  v.  Barnes, 
supra:  "The  manifest  reasoning  of  the  court  was  to  hold  that 
whenever  the  testimony  received  was  of  such  a  character  as 
to  inevitably  tend  to  prejudice  the  minds  of  the  jurors,  the 
error  was  not  cured  by  the  court  telling  them,  after  the  argu- 


April,  1889.]       Erie  etc.  R.  R.  Co.  t;.  Smith.  897 

merit  had  closed,  not  to  consider  the  testimony."  And  in 
Pennsylvania  R.  R.  Co.  v.  Butler,  supra,  Sharswood,  J.,  said: 
"  It  is  in  entire  accordance  with  the  opinion  in  that  case  to 
hold,  as  we  do  here,  that  if  improper  evidence  is  given  tend- 
ing to  inflame  the  damages,  and  it  is  not  struck  out  at  or 
before  the  close  of  the  testimony,  so  that  counsel  shall  not  be 
allowed  to  refer  to  or  dwell  upon  it  in  their  address  to  the  jury, 
it  is  altogether  too  late  to  cure  the  mistake  by  directing  the 
jury  to  disregard  it  in  the  charge." 

These  several  assignments  are  therefore  sustained,  and  also 
that  part  of  the  sixteenth  assignment  which  relates  to  the  tes- 
timony of  Caskey  and  Hayes. 

The  remaining  portion  of  the  sixteenth  assignment  relates 
to  the  refusal  of  the  court  below  to  strike  out  the  testimony 
of  the  plaintiff's  witnesses  Stevenson  and  Rodman,  who  gave 
evidence  in  regard  to  the  curve  in  the  track  and  the  condition 
of  the  road-bed.  The  court  was  of  opinion  that  this  portion 
of  the  testimony  might  be  considered  by  the  jury.  In  an  ex- 
ceedingly fair  and  clear  manner  the  judge  explained  to  the 
jury  just  how  far  they  might  consider  the  testimony  on  this 
subject,  and  in  what  event  they  might  find  for  the  plaintiff. 
He  said  the  railroad  company  is  not  responsible  to  its  em- 
ployees for  the  manner  in  which  the  engineer  lays  out  the 
curves  upon  the  road;  the  jury  could  not  be  permitted  to 
review  the  skill  and  judgment  of  the  engineer  in  such  a  matter, 
but  he  said  they  might  review  the  manner  in  which  the  rails 
were  laid.  After  much  careful  reference  to  the  testimony  of 
the  two  witnesses,  and  they  were  all  who  testified  on  this  sub- 
ject, in  regard  to  an  alleged  irregularity  in  the  line  of  the 
curve  as  the  rails  were  laid,  he  said:  "If  you  find  that  the 
irregularity  existed,  and  that  it  existed  prior  to  this  accident, 
then  the  question  is,  whether  such  an  irregularity  was  the 
occasion  of  danger  such  as  to  make  this  company  guilty  of 
negligence."  The  evidence  in  question  was  limited  to  that  of 
these  two  witnesses.  The  substan.ce  of  their  testimony  was, 
that  on  the  22d  of  April,  which  was  thirty-three  days  after  the 
accident,  they  went  to  the  place  of  the  accident,  and  examined 
the  track,  and  took  various  measurements  to  show  the  degree 
of  the  curve  and  any  variations  from  uniformity  or  regularity 
that  might  exist.  They  said  they  found  it  to  be  a  nine-degree 
curve,  which  varied  to  as  low  as  seven  degrees  twenty  minutes 
in  one  place,  to  ten  degrees  twenty  minutes  at  the  place  of  the 

accident;  that  this  variation  would  make  a  slight  difference 
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in  the  line  of  the  curve  which  would  not  be  sufficient,  how- 
ever, to  be  visible  to  the  naked  eye,  and  that  it  would  require 
a  variation  of  three  or  four  degrees  to  make  it  visible. 

The  witness  Stevenson  said  that  there  was  more  or  less 
variation  in  the  curves  on  all  railroads,  but  that  there  was 
more  in  this  instance  than  he  had  seen  on  other  roads.  The 
witness  Rodman  gave  no  measurements,  and  in  fact  said 
nothing  about  any  variations.  He  was  examined  as  to  other 
matters.  There  was  no  other  testimony  for  the  plaintiff  in 
regard  to  this  matter.  These  witnesses  were  not  on  the  track 
on  the  day  of  the  accident,  nor  until  the  time  of  their  measure- 
ments, on  April  22d.  Of  course  the  testimony  would  have  but 
little  value  as  to  the  condition  of  the  road  on  the  19th  of 
March.  They  went  back  in  October,  1887,  and  said  they  then 
found  the  road  in  good  condition,  the  curves  more  regular  and 
with  little  variation.  The  defendant's  road-maeter  testified 
that  nothing  had  been  done  to  the  track  from  the  time  of  the 
accident  to  the  time  of  the  trial,  and  no  witness  testified  to 
having  done  any  work  on  the  rails  or  seen  any  done  in  that 
time.  The  learned  court  submitted  the  evidence  as  to  the 
variations  in  the  curve  to  the  jury,  with  instructions  that  they 
might  find  negligence  on  the  part  of  the  defendant  sufficient 
to  enable  the  plaintiff  to  recover. 

If  any  testimony  had  been  given  to  the  effect  that  the  con- 
dition of  the  rails  as  described  by  Stevenson  and  Rodman  was 
the  cause,  or  might  be  the  cause,  of  the  engine  mounting  on 
the  rail,  or  if  they  had  described  how  such  a  result  might,  or 
could,  or  probably  would,  have  resulted  from  such  a  condition 
of  the  rails,  there  would  be  something  from  which  a  jury 
might  be  able  to  draw  an  inference  of  negligence  in  that  re- 
spect, but  there  is  not  a  particle  of  such  evidence  in  the  case. 
Neither  of  these  witnesses,  nor  any  other,  testified  that  the 
slight  variation  from  a  regular  curve  in  the  line,  so  slight  that 
it  could  not  be  seen,  as  described  by  Stevenson  and  Rodman, 
could  or  probably  would  cause  the  wheels  of  the  engine  to 
mount  the  rail.  On  the  contrary,  the  evidence  was  positive, 
not  at  all  contradicted,  that  this  was  the  only  instance  in 
which  such  an  accident  had  happened;  that  this  same  engine 
and  other  engines  were  constantly  running  over  this  curve  for 
many  months  before  and  after  and  on  the  day  of  the  accident, 
and  not  one  ever  mounted  the  rail.  Hence  it  was  only  pos- 
sible to  conjecture  that  the  mounting  of  the  rail  might  have 
been  caused  by  the  variation  from  the  line  of  a  regular  eurve 
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in  the  rails,  but  it  would  be  at  best  but  a  conjecture,  without 
any  evidence  to  sustain  it,  and  opposed  to  all  the  probabilities 
of  the  case  as  illustrated  by  the  whole  experience  of  the  road. 
Had  the  fireman  been  a  passenger,  he  would  have  had  the 
benefit  of  a  presumption  of  negligence  which  it  would  have 
been  the  duty  of  the  company  to  rebut.  But  with  an  em- 
ployee there  is  no  such  presumption,  and  he  must  prove  affirm- 
atively the  fact  of  negligence,  and  that  it  is  such  a  kind  of 
negligence  as  violates  the  special  and  limited  duty  of  an  em- 
ployer to  an  employee.  The  case  is  simply  and  utterly  desti- 
tute of  that  kind  of  evidence,  and  we  cannot  sanction  the 
result  that  was  reached  without  a  palpable  disregard  of  all  the 
well-considered  decisions  of  our  own  and  other  courts  which  so 
carefully  prescribe  the  conditions  of  liability  of  an  employer 
to  an  employee  on  the  ground  of  negligence. 

There  was  some  little  testimony  in  regard  to  the  ballasting 
of  the  track,  but  it  proved  nothing  whatever  as  to  the  cause  of 
the  accident.  It  did  not  show  that  there  was  or  could  be  from 
that  source  any  depression  of  the  track  at  the  place  of  the 
accident.  The  engineer,  O'Hara,  who  was  running  the  engine 
at  the  time,  said  that  after  they  had  gone  about  a  hundred  or 
a  hundred  and  fifty  feet  on  the  curve,  the  engine  "seemed  to 
sag  over  just  as  though  she  struck  a  soft  spot  in  the  track"; 
that  "she  came  back  again,  that  is,  she  recovered  from  the 
sag,  and  it  did  not  seem  to  be  over  the  length  of  a  rail  before 
she  struck  another  such  place,  and  she  never  recovered  entirely 
from  that.  She  seemed  to  go  over  and  come  part  way  back, 
and  then  tipped  right  over."  He  adds:  "  I  don't  know  what 
caused  her  to  roll  in  that  way, —  whether  it  was  a  soft  spot  in  the 

track,  or  whether  she  left  the  track Whether  she  was  on 

the  track  or  off  from  the  track,  I  could  n't  tell."  This  is  a 
description  of  the  fact  of  the  accident  and  the  manner  of  its 
occurrence,  but  it  altogether  fails  to  show  the  cau.se  of  H.  As 
a  matter  of  fact,  the  ground  was  frozen,  and  no  soft  spot  was 
discovered,  but  even  if  there  had  been,  there  could  have  been 
no  recovery  on  that  ground  by  on  employee  without  much 
further  testimony.  The  cause  of  this  accident  was  entirely 
unexplained,  and  it  therefore  can  only  be  regarded,  in  an  ac- 
tion by  an  employee,  as  one  of  the  ordinary  risks  of  the  busi- 
ness for  which  there  is  no  liability.  The  defendant's  third, 
eighth,  and  ninth  points  should  have  been  affirmed,  and  the 
case  withdrawn  from  the  jury.  These  views  sustain  the 
fourth,  fifth,  6ixth,  and  ninth  assignments,  and  also  that  part 
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of  the  sixteenth  which  relates  to  the  testimony  of  Stevenson 
and  Rodman.  It  is  not  necessary  to  consider  the  remaining 
assignments. 

Judgment  reversed.  

Negligence — Borden  of  Proof.  — Ordinarily  the  burden  of  proving  neg- 
ligence is  upon  him  who  alleges  it:  Blanchard  v.  Lake  Shore  etc.  R'y  Co.,  126 
111.  416,  9  Am.  Dec.  630,  and  note  637;  compare  note  to  Smith  v.  St.  Paul  City 
R'y  Co.,  50  Am.  Rep.  553-560;  note  to  Farish  v.  Reigle,  62  Am.  Dec.  679-689; 
note  to  State  v.  Maine  Central  R.  R.  Co.,  49  Am.  Rep.  628,  629,  as  to  the  law 
in  reference  to  burden  of  proof  in  negligence  cases;  Pennsylvania  R.  R.  Co.  v. 
MacKinney,  124  Pa.  St.  462;  10  Am.  St.  Rep.  601,  and  note  607,  608.  When 
one  suffers  injury  in  a  railway  accident  there  is  a  prima  facte  presumption  of 
negligence  on  the  part  of  the  railway  company;  and  the  burden  of  proof  is 
upon  the  company  to  prove  that  negligence  did  not  exist  on  its  part:  Laing 
v.  Colder,  8  Pa.  St.  479;  49  Am.  Dec.  533;  Sullivan  v.  Philadelphia  etc.  R.  R. 
Co.,  30  Pa.  St.  234;  72  Am.  Dec.  698,  and  note  702;  Breen  v.  New  York  C. 
etc.  R.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  450,  and  note  452;  City  and 
Suburban  R'y  Co.  v.  Findley,  76  Ga.  311. 

Res  Gest.«  —  Declarations.  —  As  to  what  declarations  do  and  what  do 
not  constitute  res  gestae,  see  Leahcy  v.  Cass  Avenue  R'y  Co.,  97  Mo.  165;  10 
Am.  St.  Rep.  300,  and  cases  collected  in  note  306;  Missouri  Pac  R'y  Co.  r. 
Ivy,  71  Tex.  409;  10  Am.  St.  Rep.  758;  note  to  People  v.  Vernon,  95  Am. 
Dec.  52-71. 


Brown's  Appeal. 

fl25  Pennsylvania  State,  803.J 
Insurance  —  Right  to  Fund  after  Assignment  of  Lite  Policy. — A 
New  York  insurance  company  issued  a  policy  upon  the  life  of  a  citizen 
of  Pennsylvania,  payable  to  the  wife  of  the  insured,  for  her  sole  use,  but 
providing  that  in  case  of  her  death  before  the  decease  of  the  insured,  the 
amount  of  the  insurance  should  be  payable  to  her  children.  Both  the  in- 
sured and  his  wife  joined  in  an  assignment  of  the  policy,  and  afterward 
the  wife  died,  leaving  the  insured  and  seven  children  to  survive  her. 
After  the  death  of  the  insured,  the  assignee  of  the  policy,  and  the  chil- 
dren of  the  deceased  wife  of  the  insured,  made  claim  to  the  amount  of 
the  policy,  and  an  interpleader  was  instituted  by  the  company  to  deter- 
mine the  right  to  the  fund.  In  such  case,  the  contest  being  over  a 
fund  paid  by  the  foreign  corporation  into  the  court  of  the  common  domi- 
cile of  the  claimants,  its  adjudication  would  depend  upon  the  construc- 
tion of  the  policy  itself  under  which  the  parties  claimed,  and  not  upon 
the  question  whether  the  lex  fori  or  the  lex  loci  ought  to  prevail;  and  the 
wife's  interest  in  the  policy  having  been  extinguished  by  her  death  in  the 
Ufetime  of  her  husband,  and  her  assignee  being  in  no  better  position 
than  she  herself  occupied  at  the  time  of  the  assignment,  the  amount  of 
the  insurance  was  payable  to  her  children. 

Bill  of  interpleader.     The  material  facts  appear  in  the 

opinion. 
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Edward  J.  Fox,  Elisha  Allis,  and  Edward  J.  Fox,  Jr.,  for  the 

appellant. 

F.  Green,  for  the  appellees. 

Williams,  J.  This  case  presents  but  a  single  question.  In 
1865  the  Germania  Life  Insurance  Company,  a  New  York  cor- 
poration, issued  a  policy  of  insurance  upon  the  life  of  Daniel 
P.  Sandt,  a  citizen  of  Pennsylvania,  for  two  thousand  dollars. 
It  was  made  payable  to  Diana  Sandt,  the  wife  of  tbe  insured, 
for  her  sole  use,  with  a  provision  that  "in  case  of  the  death  of 
the  said  Diana  Sandt  before  the  decease  of  the  said  Daniel  P. 
Sandt,  the  amount  of  the  said  insurance  shall  be  payable  after 
her  death  to  her  children  for  their  use,  or  to  their  guardian  if 
under  age."  In  1875  both  husband  and  wife  joined  in  an  as- 
signment of  the  policy  to  A.  J.  Brown,  the  appellant.  In  1884 
Diana  Sandt  died,  leaving  her  husband  and  seven  children  to 
survive  her.  In  1888  Daniel  P.  Sandt,  the  insured,  died.  The 
assignee  of  the  policy  and  the  children  of  Mrs.  Sandt  made 
claim  to  the  amount  of  the  policy,  and  the  company  properly 
asked  the  court  of  common  picas  of  Northamption  County, 
where  all  the  claimants  lived,  for  leave  to  pay  the  money  into 
court,  and  that  the  claimants  interplead  with  each  other.  If 
the  assignment  of  Mrs.  Sandt  was  effectual  to  vest  in  her  as- 
signee a  good  title  to  the  policy,  then  he  was  entitled  to  the 
fund. 

The  assignment  is  formal,  and  her  husband  joined  her  in  its 
execution.  Whatever  title  she  had,  therefore,  passed  to  her 
assignee.  The  extent  and  character  of  her  title  appeared 
plainly  on  the  face  of  the  policy.  She  was  the  payee  named 
in  the  first  instance,  but  the  promise  to  her  wa3  not  an  abso- 
lute and  unconditional  promise  to  pay  to  her,  or  to  her  admin- 
istrators, executors,  or  assigns,  but  a  promise  to  pay  her  upon 
condition  that  she  was  living  when  the  policy  should  fall  due. 

If  she  survived  her  husband,  the  insurance  money  was  pay- 
able to  her,  but  if  she  did  not,  it  was  payable  to  her  children 
then  living.  Their  right  to  the  money  depended  upon  the 
terms  of  the  contract,  which  was  payable  to  them  if  she  was 
not  living  at  the  death  of  the  insured.  They  were  parties  to 
the  contract  as  truly  as  she  was,  and  with  as  clear  a  right  to 
sue  upon  it,  upon  the  happening  of  the  contingency  that  made 
them  the  payees,  as  she  could  have  had  if  living.  Her  assign- 
ment put  her  assignee  in  no  better  position  than  she  occupied, 
and  conferred  upon  him  no  greater  interest  in  the  policy.    Hex 
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death  in  the  lifetime  of  her  husband  extinguished  her  interest 
in  the  policy,  and  it  can  no  more  survive  in  the  hands  of  her 
assignee  than  in  her  administrator.  The  condition  on  which 
her  right  to  recover  was  to  end,  and  that  of  her  children  was 
to  arise,  has  happened,  and  the  contract  of  the  insurance  com- 
pany is  now  with  the  children,  and  must  be  enforced  by  them 
for  their  benefit. 

It  seems  to  have  been  thought  that  an  important  question 
about  whether  the  lex  fori  or  the  lex  loci  ought  to  prevail,  was 
involved  in  this  case,  but  that  is  a  mistake.  The  insurance 
company  came  into  this  state,  and  paid  the  money  into  court 
for  the  benefit  of  the  party  entitled  to  it.  The  present  contest 
is  between  residents  of  this  commonwealth,  over  a  fund  in  the 
possession  of  the  court  of  the  common  domicile,  and  depends 
upon  the  construction  of  the  contract  under  which  both  par- 
ties claim. 

The  judgment  is  affirmed. 

Life  Insurance.  —  Who  has  a  Right  to  the  Fund  after  Assignment 
of  the  Policy:  See  Martin  v.  Stubbings,  126  111.  387;  9  Am.  St.  Rep.  620, 
and  note  630;  note  to  New  York  Life  Ins.  Co.  v.  Flack,  56  Am.  Dec.  747-755. 


Fowler's  Appeal. 

fl25  Pennsylvania  State,  388.] 
Trusts  and  Trustees  —  Validity  of  Trust  under  Statute  Relating  to 
Accumulations.  —  By  the  term3  of  a  deed  of  trust,  the  trustee  was  re- 
quired to  pay  over  the  income  and  dividends  of  the  trust  estate  to  M., 
"and  should  the  said  M.  die,  the  said  trust  herein  declared  shall  inure 
to  the  benefit  of  her  heirs;  but  if  she  have  no  children,  the  same  shall 
revert  to  my  estate  ";  and  there  was  a  further  direction  to  add  fifty  dol- 
lars per  year  out  of  the  iucome  to  the  principal.  The  deed  was  executed 
in  Illinois,  the  beneficiary  was  a  citizen  of  Colorado,  and  the  trustee  was  a 
Pennsylvania  corporation.  After  the  execution  of  the  deed,  M.  gave 
birth  to  a  child,  and  the  grantor  subsequently  died  without  having  in 
any  manner  exercised  the  power  of  revocation  reserved  in  the  deed.  In 
such  case  the  estate  of  M.  was  merely  an  equitable  estate  for  life,  which 
did  not  become  absolute  by  the  birth  of  issue,  and  was  not  enlarged  by 
the  remainder  to  her  heirs;  and  the  mere  fact  that  the  trustee  was  a 
Pennsylvania  corporation  did  not  invalidate  the  trust,  under  the  act  of 
1853,  section  9,  concerning  accumulations,  since  the  trust  was  valid  by 
the  law  of  the  state  where  made  and  of  the  state  where  it  was  to  be 
enjoyed. 

Bill  in  equity  filed  by  A.  H.  Fowler  and  Marie  W.  Fowler, 
his  wife,  in  right  of  the  latter,  against  the  Fidelity  Insurance, 


April,  1889.]  Fowler's  Appeal.  903 

Trust,  and  Safe  Deposit  Company.  Elihu  B.  Washburne  of 
the  state  of  Illinois  executed  a  declaration  of  trust,  the  terras 
of  which,  together  with  other  facts  so  far  as  material  to  the 
case,  appear  in  the  head-note  and  opinion.  The  bill,  after 
reciting  the  said  deed  of  trust  and  the  facts  referred  to,  thus 
continued:  "3.  That,  by  the  terms  of  the  said  writing,  the  said 
Marie  Washburne  Fowler  was  and  is  invested  with  the  full 
and  absolute  equitable  interest  both  in  the  principal  and 
income  of  the  said  bonds  or  certificates  of  indebtedness  to  the 
said  defendant;  and  that  the  said  Elihu  B.  Washburne  failed 
to  declare  in  said  writing  any  reason  for  the  maintenance  of 
the  trust  which  is  recognized  by  the  laws  of  this  common- 
wealth (Pennsylvania);  4.  That  direction  to  the  said  trustee 
in  said  writing  contained,  requiring  him  to  deduct  from  the 
income  and  dividends  to  be  received  the  sum  of  fifty  dollars 
annually,  and  to  add  the  same  to  the  principal,  is  in  violation 
of  the  statutes  of  the  commonwealth  of  Pennsylvania  in  such 
case  made  and  provided."  The  prayers  were,  that  the  defend- 
ant give,  transfer,  and  deliver  to  the  said  Marie  Washburne 
Fowler  the  said  bonds  or  certificates  of  indebtedness  herein- 
before mentioned,  to  be  held  by  her  in  her  own  right,  free  from 
all  trusts  whatsoever;  or  if  such  relief  may  not  be  granted,  2. 
That  the  defendant  be  required  to  pay  her  all  money  "retained 
by  the  said  defendant  out  of  income  retained  by  it  under  the 
direction  for  accumulation  in  said  writing  contained,  as  well 
as  the  full  net  income  and  dividends  upon  the  said  securities 
as  they  may  hereafter  accrue;  3.  General  relief."  The  an- 
swer did  not  deny  any  of  the  material  facts  averred  in  the" 
bill,  which  was  dismissed  by  the  court  below,  and  the  plain- 
tiffs assigned  error. 

Richard  C.  Dale  and  Samuel  Dickson,  for  the  appellants. 
/.  M.  Gest  and  W.  P.  Gest,  for  the  appellees. 

Paxson,  C.  J.     By  the  terms  of  this  deed  of  trust  the  trustee 
is  required  to  "  pay  over  the  income  and  dividends  on  said 

bonds  to  Marie  Washburne  Fowler  (appellant) And 

should  the  said  Marie  Washburne  Fowler  die,  the  said  trust 
herein  declared  shall  inure  to  the  benefit  of  her  heirs;  but  if 
she  have  no  children,  the  same  shall  revert  to  my  estate." 
There  was  a  further  direction  to  add  fifty  dollars  per  year  out 
of  the  income  to  the  principal.  It  also  appeared  that  since 
the  execution  of  this  paper  the  said  Marie  has  given  birth  to 
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a  child,  who  is  now  living,  and  that  the  settler  or  donor,  Elihu 
B.  Washburne,  died  without  having  in  any  manner  exercised 
the  power  of  revocation  reserved  in  the  deed  of  trust.  The 
question  is,  whether  the  said  Marie  W.  Fowler  is  entitled  to 
the  corpus  of  the  trust  estate,  consisting  only  of  corporation 
bonds,  freed  and  discharged  from  the  trust.  The  court  below 
decided  that  she  was  not,  and  in  this  we  see  no  error. 

The  estate  of  Mrs.  Fowler  is  merely  an  equitable  estate  for 
life,  which  did  not  become  absolute  by  the  birth  of  issue,  and 
which  is  not  enlarged  by  the  remainder  to  her  heirs.  It  is 
true  the  income  is  not  expressly  given  to  her  for  life,  that  is, 
the  words  "  for  life "  are  not  used  in  the  deed  of  trust,  but 
such  is  the  necessary  implication  from  the  language  employed. 
The  meaning  of  the  word  "heirs"  is  qualified  by  the  use  of 
the  word  "  children,"  which  immediately  follows.  We  have, 
then,  a  gift  to  Marie  Washburne  Fowler  of  the  income  for  life, 
with  remainder  to  her  children,  if  any,  and  in  default  of  chil- 
dren, the  gift  is  to  revert  to  the  estate  of  the  grantor.  We  do 
not  think  there  is  any  analogy  between  Mrs.  Fowler's  estate 
and  an  estate  upon  condition  at  common  law  before  the  stat- 
ute de  donis,  whereby  the  birth  of  issue  fulfills  the  condition 
and  renders  the  estate  indefeasible.  The  words  "  should 
Marie  die  "  evidently  means  "  when  Marie  dies,"  as  her  death, 
was  a  certain  event;  and  the  words  "  if  she  have  no  children  " 
evidently  refer  to  children  at  the  time  of  her  death:  Cote  v. 
Von  Bonnhorst,  41  Pa.  St.  243. 

Nor  do  we  think  the  direction  to  accumulate  is  invalid  under 
the  act  of  1853.  The  act  does  not  apply.  The  settler  was  a 
citizen  of  Illinois  and  died  there;  the  deed  of  trust  was  made 
there;  the  securities  are  those  of  foreign  corporations,  and 
Mrs.  Fowler  is  a  citizen  of  Colorado.  I  do  not  understand  it 
to  be  denied  that  the  trust  is  valid  by  the  law  of  the  state 
where  it  was  made  and  of  the  state  where  it  is  enjoyed;  and 
the  mere  fact  that  the  trustee  happens  to  be  a  Pennsylvania 
corporation  cannot  invalidate  the  trust.  The  act  of  1853  was 
only  intended  to  apply  to  our  own  citizens,  and  a  trust  in- 
tended to  tike  effect  beyond  our  own  territory  cannot  be 
affected  by  it.  Authorities  upon  this  point  are  not  abundant; 
at  least  they  have  been  sparingly  cited.  We  may  refer,  how- 
ever, to  Attorney- General  v.  Stewart,  2  Mer.  161;  Curtis  v. 
Hut  ton,  14  Ves.  537;  Hill  on  Trustees,  457;  Draper  v.  College, 
57  How.  Pr.  269;  Chamberlain  v.  Chamberlain,  43  N.  Y.  433; 
Crum  v.  Bliss,  47  Conn.  592.     The  case  is  clear  upon  principle. 
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The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the  costs 
of  the  appellants.  

Life  Estate.  —  Where  a  testator  devised  to  his  daughter  certain  prop- 
erty "  to  have  and  hold  daring  her  natural  life,"  then  to  go  to  her  children 
in  fee,  lmt  if  she  should  die  without  children,  to  go  to  her  brothers,  etc.,  and 
she  had  no  children  at  the  time  of  the  making  of  the  will,  but  subsequently, 
after  the  death  of  the  testator,  she  had  children,  she  took  only  a  life  estate 
under  the  will:  Cote  v.  Von  Bonnhorst,  41  Pa.  St.  243;  note  to  Carpenter  r. 
Van  Olinder,  ante,  p.  99-107. 


Seither  v.  Philadelphia   Traction   Company. 

[126  Pennsylvania  State,  897.] 

Trespass.  —  Separate  Suits  may  be  Brought  against  Several  Defend- 
ants for  joint  trespass;  but  whenever  the  plaintiff  has  actually  received 
satisfaction  from  one  of  them  for  the  injury  he  has  sustained,  the  cause 
of  action  is  discharged  as  to  all. 

Trespass  —  Effect  of  Release  of  Joint  Trespasser.  —  When  a  passenger 
injured  by  a  collision  of  street-railway  cars  brings  suit  against  both  com- 
panies, a  release  of  the  carrying  company  from  all  liability  for  the  injury, 
in  consideration  of  a  sum  of  money  paid  to  the  plaintiff,  operates  as  a 
discharge  of  the  other  company  from  liability  also;  and  this  rule  applies, 
although  evidence  is  offered  that  the  collision  was  due  entirely  to  the 
negligence  of  the  latter  company,  and  the  right  of  action  against  it  was 
expressly  reserved. 

Trespass  brought  by  F.  W.  Seither  against  the  Philadelphia 
Traction  Company,  declaring  for  personal  injuries  received 
through  the  alleged  negligence  of  the  defendant  company.  The 
material  facts  appear  in  the  opinion. 

P.  F.  Rothermel,  Jr.,  for  the  plaintiff  in  error. 

David  W.  Sellers,  for  the  defendant  in  error. 

By  Court.  The  rule  is  well  settled  that  while  separate 
suits  maybe  brought  against  several  defendants  for  a  joint 
trespass,  and  there  may  be  a  recovery  against  each,  yet  the 
plaintiff  can  have  but  one  satisfaction:  Livingston  v.  Bishop,  1 
Johns.  290;  3  Am.  Dec.  330.  And  whenever  the  plaintiff  has 
actually  received  satisfaction  for  the  injury  he  has  sustained, 
the  cause  of  action  is  discharged:  Fox  v.  The  Northern  Liberties, 
3  Watts  &  S.  103;  Addison  on  Torts,  sec.  1353. 

The  plaintiff,  while  riding  as  a  passenger  in  a  car  of  the 
Peoples  Passenger  Railway  Company,  was  injured  by  a  col- 
lision of  said  car  with  a  car  of  the  Philadelphia  Traction  Com- 
pany, defendant.     He  brought  suit  against  both  companies, 
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and  recovered  a  verdict  of  fourteen  thousand  dollars  against 
the  company  first  named.  This  verdict  was  set  aside  by  the 
court,  probably  because  of  its  excessive  amount,  and  a  new 
trial  granted.  The  plaintiff  then  settled  with  the  said  com- 
pany (the  Peoples),  was  paid  six  thousand  dollars  in  full  of  all 
claim  against  it,  and  executed  a  release  in  its  favor.  He  also 
by  said  paper  agreed  to  prosecute  his  claim  against  the  Trac- 
tion company,  and  in  case  he  should  recover  against  it,  he  was 
to  reimburse  the  Peoples  company  for  the  wrong  he  received 
from  it;  the  balance,  if  any,  over  the  six  thousand  dollars  he 
was  to  retain  for  his  own  use.  The  court  below  held  very 
properly  that  this  agreement  and  release  was  a  bar  to  a  re- 
covery in  this  action. 

The  plaintiff  had  received  one  satisfaction;  he  was  not  en- 
titled to  a  second.  In  his  suit  against  the  carrying  company, 
the  plaintiff  could  only  have  recovered  a  verdict  by  showing 
that  the  collision  was  caused  by  its  negligence;  in  other  words, 
that  the  Peoples  company,  and  not  the  Traction  company,  was 
in  fault.  In  the  opening  sentence  of  the  printed  argument  in 
this  case,  we  find  the  following:  "  The  evidence  offered  by  the 
plaintiff  proves  that  while  riding  in  a  car  of  the  Peoples  com- 
pany he  was  injured  by  a  collision  due  entirely  to  the  negli- 
gence of  the  Traction  company,  the  carrying  company  and  its 
agents  being  absolutely  without  fault."  At  the  time  this  para- 
graph was  written  the  plaintiff  had  in  his  pocket  the  sum  of 
six  thousand  dollars,  which  he  had  received  from  the  company 
which  he  now  says  was  "absolutely  without  fault."  A  case  so 
unique  as  this  might  be  supposed  to  stand  alone  in  the  books: 
Tompkins  v.  Railroad  Co.,  66  Cal.  165,  is,  however,  its  exact 
counterpart.  There  a  woman  was  injured  by  a  collision  of 
street-railway  cars.  She  received  compensation  from  the  carry- 
ing company,  and  executed  a  release.  She  then  sued  the 
other  railway  company,  contending  that  her  release  was  not 
intended  as  a  satisfaction,  but  because  the  carrier  was  without 
fault,  and  the  existing  defendant  was  the  real  wrong-doer. 
The  court  held,  in  a  vigorous  opinion,  that  she  could  not  re- 
cover. So  we  say  here.  The  plaintiff  was  not  entitled  to  re- 
cover, and  the  learned  court  below  was  entirely  right  in  direct- 
ing a  verdict  for  the  defendant. 

Judgment  affirmed.  

Effect  of  a  Release  to  or  Satisfaction  Accepted  from  One  of  Sev- 
bral  Wrong -doers. — Where  a  person  is  injured  by  the  wrongful  act  of 
•everal  joint  wrong-doers,  the  law  permits  him  to  proceed  against  them  either 
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jointly  or  severally.  As  the  cause  of  action  is  against  them  all,  the  plaintiff 
may  sue  all  or  either  of  them  at  his  election:  Blosa  v.  Pit/male,  3  W.  Va.  393; 
100  Am.  Dec.  752;  Werner  v.  Edmiston,  24  Kan.  153;  Jack  v.  Hudnall,  25  Ohio 
St.  255;  Savage  v.  Stevens,  128  Mass.  255;  Bryant  v.  Bigelow  Carpet  Co.,  131 
Id.  503;  Chamberlmv.  Murphy,  41  Vt.  118;  Blannv.  Crodieron,  19  Ala,  647; 
64  Am.  Dec.  203,  and  cases  collected  in  note  205;  and  he  is  entitled  to  full 
satisfaction  for  his  injuries,  and  to  but  one  satisfaction:  Blosa  v.  Ply  male.,  3 
W.  Va.  393;  100  Am.  Dec.  752;  Metz  v.  Kretsinger,  40  Iowa,  236;  Lord  v. 
Tiffany,  98  N.  Y.  412.  Having  accepted  satisfaction  in  full  for  the  injury 
done  him,  from  whatever  source  it  may  come,  he  is  so  far  affected,  in  equity 
and  good  conscience,  that  the  law  will  not  permit  him  to  recover  again  for 
the  same  damages:  Lovejoy  v.  Murray,  3  Wall.  1.  Hence  all  the  authorities 
agree  in  support  of  the  doctrine  that  satisfaction  from  one  joint  wrong-doer, 
whether  received  before  or  after  recovery,  extinguishes  the  right  as  against 
the  others:  Livingston  v.  Bishop,  1  Johns.  290;  3  Am.  Dec.  330;  Sheldon  v. 
Kihbe,  3  Conn.  214;  8  Am.  Dec.  176;  Ayer  v.  Ashmead,  31  Conn.  447;  83 
Am.  Dec.  154;  Qunther  v.  Lee,  45  Md.  60;  24  Am.  Rep.  504;  Urton  v.  Price, 
57  Cal.  270;  Stone  v.  Dickinson,  5  Allen,  29;  81  Am.  Dec.  727;  7  Allen,  26, 
on  a  different  appeal;  Brown  v.  Cambridge,  3  Id.  474;  Bird  v.  Randall,  3 
Burr.  1345;  Lewis  v.  Jones,  4  Barn.  &  C.  506.  Each  joint  wrong-doer  being 
liable  to  the  extent  of  the  injury  done  by  all,  it  follows  as  a  necessary  conse- 
quence that  satisfaction  made  by  one  for  his  liabdity  operates  as  a  satisfac- 
tion for  the  whole  wrong  done,  and  a  discharge  of  all  concerned:  Ellis  v. 
Bitzer,  2  Ohio,  89;  15  Am.  Dec.  534.  And  the  law  as  settled  in  England  is, 
that  a  judgment  in  an  action  against  one  of  two  joint  wrong-doers,  of  itself, 
without  satisfaction  or  execution,  is  a  sufficient  bar  to  an  action  against  the 
other  for  the  same  cause:  King  v.  Hoare,  13  Mees.  &  W.  494;  Brinsmead  v. 
Harrison,  L.  R.  6  Com.  P.  584;  L.  R.  7  Com.  P.  547;  but  the  opposite  view 
has  been  generally  adopted  in  this  country:  See  United  Society  of  Shakers  v. 
Underwood,  11  Bush,  265;  21  Am.  Rep.  214;  Blann  v.  Crocheron,  19  Ala.  647; 
54  Am.  Dec.  203,  and  note  205,  where  the  authorities  are  collected. 

From  a  very  early  period,  it  has  been  held  that  the  absolute  release  of  one 
joint  trespasser  from  his  liability  discharges  all  who  may  have  participated 
in  the  tortious  act:  See  Merryweather  v.  Wixan,  8  Term  Rep.  186;  Thurman 
v.  Wild,  11  Ad.  &  E.  453;  Ruble  v.  Turner,  20  Hen.  &  M.  38;  Qilpatrick  v. 
Hunter,  24  Me.  18;  Ellis  v.  Bitzer,  2  Ohio,  89;  15  Am.  Dec.  534;  Belong  v. 
Curtis,  35  Hun,  94.  And  as  a  consideration  is  always  implied  in  a  release 
under  seal,  though  not  expressed  on  its  face,  a  release  by  deed  of  one  joint 
wrong-doer  will  discharge  all.  Upon  the  production  of  the  release,  the  law 
conclusively  presumes  that  the  injured  party  has  been  fully  satisfied  for  the 
wrong  done;  and  this  legal  presumption  cannot  be  changed  or  disproved  by 
any  parol  evidence:  Ellis  v.  Esson,  50  Wis.  138;  36  Am.  Rep.  830;  Brooks  v. 
Stuart,  9  Ad.  &  E.  854;  Cocks  v.  Ncsh,  9  Bing.  341;  Ruble  v.  Turner,  2  Hen. 
&  M.  38;  Union  Bank  v.  Hall,  5  Fla.  409;  Thurman  v.  Wild,  11  Ad.  &  E.  453. 
And  where  the  plaintiff,  in  an  action  against  several  wrong-doers,  executed  to 
one  of  them  a  release  under  seal  acknowledging  full  satisfaction  for  the  tort, 
but  reserving  his  claim  against  the  others,  it  was  held  that  the  reservation 
was  inoperative,  and  that  the  release  inured  to  the  benefit  of  all  the  defend- 
ants: Gunther  v.  Lee,  45  Md.  60;  24  Am.  Rep.  504;  and  see  Mitchell  v.  Allen, 
25  Hun,  543;  Ellis  v.  Bitzer,  2  Ohio,  89;  15  Am.  Dec.  534.  But  a  release  not 
by  deed,  aud  without  consideration,  is  void:  Jack-ion  v.  Stackhouse,  1  Cow. 
122;  13  Am.  Dec.  514;  Dezeng  v.  Daily,  9  Wend.  336.  And  when  there  is 
no  technical  release  under  seal,  full  satisfaction  in  fact  must  be  shown  to 
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work  a  full  discharge:  Lore  joy  v.  Murray,  3  Wall.  1;  Harriman  v.  ITarriman, 
12  Gray,  341;  BemU  v.  Hoseley,  16  Id.  63;  Turner  v.  Hitchcock,  20  Iowa,  331; 
Line  v.  Nelson,  38  N.  J.  L.  358;  and  a  partial  satisfaction  by  one  of  the  wrong- 
doers only  works  a  discharge  pro  tanto  as  to  the  others:  Snow  r.  Chandler,  10 
N.  H.  92;  34  Am.  Dec.  140;  McCrillis  v.  Hawes,  38  Me.  566;  Merchant?  Bank 
v.  Curtis,  37  Barb.  319;  Chamberlin  v.  Murphy,  41  Vt.  118;  Bailey  v.  Berry, 
Sup.  Ct.  Cin.;  8  Am.  Law  Reg.,  N.  S.,  270.  In  other  words,  when  the  con- 
tract which  is  set  up  as  a  release  of  one  of  several  joint  wrong-doers  is  not  a 
technical  release,  or  is  not  of  such  a  nature  that  the  law  deems  it  conclusive 
evidence  that  the  injured  person  has  been  satisfied  for  the  wrong,  then  it  be- 
comes a  question  of  fact  for  the  jury  whether  what  he  has  received  of  the  one 
wrong-doer  was  received  in  full  satisfaction  of  his  wrong;  and  if  it  appears 
that  it  was  not  so  received,  it  is  only  pro  tanto  a  bar  to  an  action  against  the 
other  wrong-doers:  Ellis  v.  Esson,  50  Wis.  138;  36  Am.  Rep.  830.  The  ques- 
tion of  fact  is  for  the  jury,  at  least  in  all  cases  where  the  amount  of  the  dam- 
ages does  not  rest  chiefly  in  the  discretion  of  the  jury,  but  is  the  subject  of 
proof  and  computation:  Ellis  v.  Esson,  50  Wis.  138;  36  Am.  Rep.  830;  and 
see  Ellis  v.  Bitzer,  2  Ohio,  293;  15  Am.  Dec.  534;  Eastman  v.  Grant,  34  Vt. 
390;  Broion  v.  Cambridge,  3  Allen,  475;  Stone  v.  Dickinson,  5  Id.  29;  81  Am. 
Dec.  727;  and  the  cases  in  which  it  is  held  that  an  agreement  by  the  injured 
party  discharging  one  or  more  of  several  joint  wrong-doers  was  a  discharge 
of  all  will  generally  be  found  to  proceed  upon  the  ground  that  the  contract 
evidencing  the  discharge  showed  that  the  plaintiff  had  received  a  full  com- 
pensation and  satisfaction  for  all  his  injuries  from  the  person  discharged:  See 
Gunt/ier  v.  Lee,  45  Md.  60;  24  Am.  Rep.  504;  Bloss  v.  Ply  male,  3  W.  Va. 
393;  100  Am.  Dec.  752;  Irvine  v.  Milbank,  15  Abb.  Pr.,  N.  S.,  378;  Urton  v. 
Price,  57  Cal.  270;  Matthews  v.  Chicopee  Mfg.  Co.,  3  Robt.  712;  to  which  may 
be  added  the  principal  case.  And  in  cases  where  the  damages  are  definitely 
ascertainable  and  divisible,  the  rule  is  recognized  that  they  may  be  settled 
for  in  part  by  one  wrong-doer,  and  that  such  settlement  doe3  not  prevent  an 
action  against  the  others  for  the  remainder,  though  it  must  be  considered  by 
the  jury  in  determining  the  amount  of  their  verdict:  Snoio  v.  Chandler,  10 
N.  H.  92;  34  Am.  Dec.  140;  Chamberlin  v.  Murphy,  41  Vt.  110;  Bailey  v. 
Berry,  Sup.  Ct.  Cin.,  8  Am.  Law  Reg.,  N.  S.,  270;  Ellis  v.  Esson,  50  Wis. 
138;  36  Am.  Rep.  S30;  Pooel  v.  Meilke,  60  Wis.  248;  McCrillis  v.  Hawes,  38 
Me.  568;  Knapp  v.  Roche,  94  N.  Y.  329. 

It  has  been  held  that  the  acceptance  of  the  note  of  one  of  several  co-tres- 
passers in  satisfaction  of  the  wrong  done  by  him  releases  the  others,  although 
the  note  remains  unpaid,  and  is  brought  into  court  to  be  canceled:  Ellis  v. 
Bitzer,  2  Ohio,  89;  15  Am.  Rep.  534.  But  see  Ayer  v.  Ashmead,  31  Conn. 
447.  So  the  subsequent  marriage  of  the  plaintiff  in  an  action  of  trespass  with 
one  of  the  co-trespassers  operates  to  discharge  all  the  others:  Turner  v. 
Hitchcock,  20  Iowa,  310.  An  agreement  not  to  sue  one  of  several  wrong- 
doers does  not  release  the  others,  yet  to  avoid  circuity  of  actions  the  party 
with  whom  the  agreement  has  been  made  may  set  it  up  as  a  bar  to  an  action 
brought  against  h»m  alone  for  the  damages  sustained:  Lucy  v.  Kynaslon,  2 
Salk.  575;  1  Ld.  Raym.  689;  12  Mod.  5S4;  and  see  Dean  v.  Kewhall,  S  Term 
Rep.  168;  Brown  v.  Marsh,  7  Vt.  32(3;  Spencer  v.  Williams,  2  Id.  212;  East- 
man v.  Cmitt,  34  Id.  390;  Couch  v.  Mills,  21  Wend.  424;  McAllister  v.  Spr  igue, 
34  Me.  296.  And  where  there  has  not  been  a  full  accord  and  satisfaction, 
the  tendency  of  the  courts  is  to  construe  the  transaction  into  a  covenant  not 
to  sue,  rather  than  a  release:  Russell  v.  Adderton,  64  N.  C.  417;  Line  v.  Ael- 
son,  38  N.  J.  L.  358. 
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Although  the  general  rale  is,  that  a  party  injured  by  the  wrongful  acta  of 
others  is  entitled  to  but  one  satisfaction,  and  that  an  aocord  and  satisfaction 
by,  or  a  release  or  other  discharge  by,  the  voluntary  act  of  the  party  injured, 
of  one  of  two  or  more  joint  wrong-doers,  is  a  discharge  of  all,  yet  an  attor- 
ney at  law,  aa  such  merely,  cannot  settle  a  suit  and  give  a  release  concluding 
his  client  in  relation  to  the  subject  in  litigation,  although  it  is  within  his  au- 
thority to  discontinue  the  action:  Barrett  v.  Third  Ave.  R.  R.  Co.,  45  N.  Y. 
628.  So  a  release  to  a  person  as  a  joint  wrong-doer  who  is  not  in  fact  liable 
to  the  releasor  will  not  destroy  the  right  of  action  against  those  who  are 
liable:  Wilson  v.  Reed,  3  Johns.  175;  Turner  v.  Hitchcock,  20  Iowa,  310.  So 
the  rule  that  a  release  to  one  of  several  joint  wrong-doers  releases  all  was 
held  to  have  no  application  in  a  case  where  the  release  was  executed  under  a 
misapprehension  that  the  money  was  given  a3  a  charity,  and  there  was  no  evi- 
dence of  a  tort  on  the  part  of  the  person  making  the  payment:  Ryan  v. 
Watervliet  etc.  R.  R.  Co.,  Sup.   Ct.  N.  Y.,  3  N.  Y.  Week.  Dig.  251. 


Thropp  v.  Susquehanna  Mut.  Fire  Ins.  Co. 

fl25  Pennsylvania  State,  427. J 

Insurance  —  Construction  of  By-law  of  Mutual  Insurance  Company, 
and  Validity  of  Assessments  Made  thereunder.  —  The  by-law  of 
a  mutual  insurance  company  which  simply  adds  to  the  general  rule  of 
law,  that  losses  shall  be  paid  by  the  policies  in  force  at  the  time  of  their 
occurrence,  another  provision,  that  if  the  assessment  against  such  policies 
prove  insufficient,  then  all  existing  policies,  even  though  issued  subse- 
quently to  the  losses,  shall  be  liable  to  make  up  the  deficiency,  is  not 
unlawful,  and  assessments  declared  and  levied  on  the  basis  thereof  are 
regular  and  lawful:  Approving  Susquehanna  Mul.  F.  Ins.  Co.  v.  Staufer, 
125  Pa.  St.  416. 

Insurance  —  Evidence.  —  Where  action  is  brought  by  mutual  insurance 
company  to  recover  assessments  on  premium  notes,  and  the  evidence  is 
that  the  assessments  were  made  for  losses  only,  it  is  matter  irrelevant  to 
the  issue  whether  officers  of  the  company  improperly  received  compen- 
sation for  their  services,  and  testimony  offered  as  to  such  compensation 
is  properly  refused. 

Insurance  —  Error  from  Md3Calculation  not  Defeating  Recovery.  — 
A  recovery  by  the  plaintiff  in  such  action  of  the  amounts  really  due 
will  not  be  defeated  by  reason  of  a  variance  between  the  amounts  of  the 
assessments  as  stated  in  the  notices  to  the  defendant,  and  the  amounts 
as  proved  at  the  trial,  if  the  error  arose  from  miscalculation  merely. 
Mere  errors  of  statements  of  amounts  do  not  destroy  the  true  claim. 

Insurance  —  Set-off  against  Judgment  Recovered  on  Policy.  — Refusal 
by  court  to  allow  mutual  insurance  company  to  set  off  its  claims  for  in- 
terest and  assessments  due  upon  a  policy-holder's  premium  notes  against 
a  judgment  recovered  on  the  policy  by  such  holder  for  property  de- 
stroyed is  not  an  adjudication  upon  the  claims  as  a  cause  of  action,  and 
will  not  bar  a  recovery  in  a  subsequent  action  therefor. 

Set-off  against  Judgment  is  not  of  Right,  but  of  grace,  and  is  only 
granted  where  a  special  equity  is  shown  to  justify  it. 

Insurance  —  Liability  to  Assessment  affer  Destruction  of  Insured 
PropkrtY.  —  Where  the  contract  of   insurance   stipulates  for  the  pay- 
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ment  of  assessments  by  the  insured  for  all  losses  during  the  term  of  tire 
policy,  and  provides  for  a  surrender  of  the  policy  in  case  of  the  sale  of 
the  land,  but  no  surrender  is  made,  the  liability  to  assessments  con- 
tinues  during  the  term,  and  is  not  terminated  by  the  destruction  of  the 
insured  buildings  by  fire  and  the  subsequent  sale  of  the  land. 

Action  in  assumpsit  brought  February  6,  1884,  by  the  Sus- 
quehanna Mutual  Fire  Insurance  Company  against  J.  E. 
Thropp  to  recover  assessments  on  an  interest-bearing  premium 
note  in  the  sum  of  $560,  given  by  Thropp  to  the  company 
upon  taking  out  a  policy  of  insurance  issued  to  him  by  the 
company  on  May  25,  1877,  on  certain  of  his  property  for  the 
period  of  five  years  from  that  date.  Shortly  after  the  policy 
was  issued,  Thropp's  insured  property  was  totally  destroyed 
by  fire,  but  the  company  refused  to  pay  the  loss.  Thropp 
thereupon  brought  suit  on  his  policy  in  the  common  pleas  of 
Dauphin  County,  and  on  September  15,  1881,  had  a  judgment 
in  his  favor.  On  October  3,  1882,  the  company  petitioned 
said  court  for  leave  to  set  off  against  the  judgment  its  claims 
for  interest  and  assessments  then  due  on  Thropp's  premium 
note,  which  leave  was  refused.  On  March  19,  1881,  Thropp 
conveyed  away  his  property.  After  the  determination  of 
Thropp's  suit  against  the  company  upon  his  policy,  notices  of 
assessments  were  sent  to  him,  one  of  which  recited  an  amount 
greater  than  was  subsequently  admitted  was  due  thereon. 
Thropp  refused  to  pay  them,  claiming  certain  irregularities 
in  their  assessment,  whereupon  the  company  brought  this 
suit.  At  the  trial,  the  secretary  of  the  company  was  called  to 
explain  the  mode  of  levying  assessments,  and  testified,  in 
substance,  that  as  far  as  possible  the  assessment  to  pay  each 
loss  was  laid  exclusively  upon  the  notes  given  for  policies  in 
force  at  the  time  the  loss  occurred,  omitting  notes  given  for 
policies  issued  after  the  loss,  but  before  the  assessment  was 
levied.  The  defendant  claimed  that  this  mode  of  assessment 
was  invalid  under  the  by-laws,  one  of  which  is  as  follows: 
"Sec.  31.  If  at  any  time  hereafter  an  assesBment  shall  be 
made,  the  amount  to  be  levied  on  premium  notes  shall  be 
rated  according  to  the  following  classification,  to  wit:  1.  All 
premium  notes  in  force  at  the  time  the  assessment  may 
be  declared  shall  be  liable  to  assessment  for  all  losses  adjusted, 
unadjusted,  and  unpaid  at  that  time,  subject  to  abatement 
as  hereinafter  specified;  2.  All  premium  notes  which  have 
expired,  and  are  not  in  force  at  the  time  such  assessment  is 
declared,  shall  nevertheless  be  liable  to  assessment  for  all  un- 
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paid  losses  which  existed  at  the  time  of  the  expiration  of  such 
premium  note  or  notes  pro  rata  with  all  other  premium  notes 
then  in  force,  and  the  amount  thus  ascertained  and  levied 
upon  such  expired  premium  notes  to  be  deducted  from  the 
gross  amount  of  liabilities  of  the  company  for  which  such 
assessment  is  to  be  made,  and  balance  of  liabilities  then  re- 
maining to  be  assessed  upon  the  premium  notes  then  in  force." 
The  defendant's  offer  of  testimony  as  to  the  compensation 
received  by  the  officers  of  the  company  was  refused.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  a  new  trial  having 
been  subsequently  denied,  and  judgment  entered  on  the  ver- 
dict, the  defendant  assigned  error. 

Louis  M.  Childs  and  Montgomery  Evans,  for  the  plaintiff  in 
error. 

Charles  Hunsicker,  for  the  defendant  in  error. 

Mitchell,  J.  The  principal  question  of  law  raised  in  the 
present  case  was  upon  the  validity  of  the  assessments  made 
by  the  defendant  in  error.  The  case  was  tried  before  the  pub- 
lication of  the  opinion  of  this  court  in  Insurance  Co.  v.  Oacken- 
bach,  115  Pa.  St.  492,  and  the  rulings  of  the  learned  judge 
below  were  at  variance  with  the  decision  in  that  case.  On  an 
examination,  however,  of  a  correct  copy  of  the  by-law  under 
which  the  assessments  were  made,  it  has  appeared  clearly 
that  this  court,  speaking  through  our  late  brother  Trunkey, 
was  misled  by  an  incorrect  copy  in  the  record  of  that  case, 
and  the  mistake  has  been  rectified  in  the  opinion  in  Susque- 
hanna M.  F.  Ins.  Co.  v.  Stauffer,  filed  herewith:  See  125  Pa.  St. 
416. 

The  main  contention  in  the  present  case  having  been  thus 
settled,  the  others  can  be  disposed  of  without  difficulty. 

The  first  assignment  of  error  is  to  the  refusal  to  permit  the 
defendant  to  ask  the  secretary  what  salary  he  received  in 
the  year  1877.  It  is  sufficient  to  say  that  the  relevancy  of 
the  question  was  not  apparent  from  any  evidence  then  in  the 
case,  nor  was  any  offer  made  to  follow  the  question  with  such 
«vidence.  The  ground  assigned  here  was  not  pointed  out  to 
the  judge  at  the  trial,  nor  is  the  evidence  shown  to  us  which 
would  support  it.  The  evidence  is,  that  the  assessments  were 
made  for  losses  only;  and  whether  the  secretary  or  directors 
improperly  received  compensation  for  their  services,  though 
important  to  the  policy-holders  as  members  of  the  association, 
was  not  relevant  to  the  issue  on  trial. 
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Several  of  the  assignments  relate  to  the  variance  between 
the  amounts  of  the  assessments  as  stated  in  the  notices  to  the 
defendant  and  the  amounts  as  proved  at  the  trial.  The  in- 
struction by  the  learned  judge  below,  that  an  error  in  the 
amount  arising  from  miscalculation  would  not  prevent  the 
plaintiff  from  recovering  the  amount  really  due,  was  entirely 
correct.  Mere  errors  of  statement  of  amounts  do  not  destroy 
the  true  claim. 

Other  assignments  raise  the  question  whether  the  refusal  of 
the  court  of  common  pleas  of  Dauphin  County  to  allow  the 
company  to  set  off  or  defalk  its  claims  for  interest  on  defend- 
ant's deposit-note,  and  the  assessments  then  due,  was  an  ad- 
judication which  barred  these  items  in  the  present  action.  It 
is  difficult  to  see  why  it  should  do  so.  It  was  not  an  adjudi- 
cation of  the  right  of  action  on  the  assessments,  but  of  the 
company's  right  to  use  them  in  payment  of  a  particular  judg- 
ment. Set-off  against  a  judgment  is  not  of  right,  but  of  grace, 
and  is  only  granted  where  a  special  equity  is  6hown  to  justify 
it.  What  reasons  moved  the  Dauphin  County  court  in  its  re- 
fusal, we  do  not  know,  nor  is  it  material  that  we  should.  It 
is  sufficient  that  the  adjudication  was  not  upon  the  claims  as 
a  cause  of  action.  Susquehanna  Ins.  Co.'s  Appeal,  105  Pa.  St. 
615,  is  not  contrary  to  this  view,  as  in  that  case  the  court 
simply  distributed  a  fund  paid  in  for  the  very  purpose.  Even 
if  it  had  gone  further,  and  decided  that  under  the  circum- 
stances equity  would  allow  the  set-off  against  a  judgment,  it 
would  not  now  follow  that  the  refusal  of  the  Dauphin  County 
court  to  allow  the  set-off  in  this  case  was  an  adjudication  of 
the  right  of  action.  In  the  very  case  in  105  Pennsylvania 
State  it  was  held  that  even  a  previous  action  for  the  assess- 
ments, and  judgment  against  the  company  therein,  were  not 
a  bar  to  the  company's  claim  on  the  assessments,  inasmuch 
as  it  was  shown  that  the  failure  of  the  plaintiff  was  for  want 
of  notice  of  the  assessments  given  to  the  defendant  in  the  ac- 
tion. 

The  only  remaining  question  is,  whether  the  destruction 
of  the  buildings  by  fire,  and  the  subsequent  sale  of  the  land, 
terminated  plaintiff  in  error's  liability  to  further  assessments. 
It  may  be  conceded  that,  ordinarily,  and  in  the  absence  of  a 
special  contract,  this  result  would  follow,  as  held  in  Wilson  v. 
Insurance  Co.,  19  Pa.  St.  372;  but  it  is  quite  clear  that  the 
law  of  this  case  is  otherwise.  The  contract  stipulated  for  the 
payment  of  the  assessments  that  should  be  made  for  all  losses 
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during  the  term  of  the  policy,  without  regard  to  the  destruc- 
tion of  the  property  or  other  hardships.  There  was  a  pro- 
vision for  surrender  of  the  policy  in  case  of  sale  of  the  land, 
but  no  surrender  was  made  under  it.  In  the  language  of  our 
brother  Green,  in  105  Id.  624,  "whatever  may  be  said  in 
reference  to  the  reasonable  or  unreasonable  character  of  a 
contract  with  such  provisions,  it  is  enough  for  the  purposes  of 
this  case  to  know  that  the  contract  of  these  parties  is  of  this 

character If  parties  make  such  contracts,  they  must 

be  bound  by  them." 

The  case  was  well  tried  by  the  learned  president  of  the  com- 
mon pleas,  and  the  questions  arising  in  it  properly  ruled. 

The  judgment  is  affirmed. 


Mutual  Insurance  Company  —  Validity  of  Assessments  Made  there- 
under. —  A  by-law,  which  adds  to  the  general  rule  that  losses  shall  be  paid 
by  the  policies  in  force  at  the  time  of  their  occurrence  the  additional  pro- 
vision that  if  the  assessment  against  such  policies  prove  insufficient,  then  all 
existing  policies,  even  though  subsequently  issued,  shall  be  assessed  to  fill 
the  deficiency,  is  lawful  and  valid:  Suxquelianna  Mutual  Fire  In*.  Co.  v.  Stauf- 
fer,  125  Pa.  St.  416. 


Pennsylvania    Schuylkill    Valley     Railroad 
Company  v.  Cleary. 

[126  Pennsylvania  State,  442.] 

Judicial  Sales.  — Purchaser  at  Sheriff's  Sale  Acquires  Inchoate  Title 
in  the  land  purchased  by  virtue  of  his  bid  and  its  acceptance  by  the  sher- 
iff; and  the  subsequent  acknowledgment  and  delivery  of  the  deed  pro- 
vides the  purchaser  with  the  evidence  of  his  title,  which  relates  to  and 
takes  effect  as  of  the  date  of  the  sale  recited  in  it. 

Eminent  Domain —  Title  Sufficient  to  Maintain  Proceedings  for  Dam- 
ages for  Land  Taken. — Proceeding  to  assess  damages  against  a  rail- 
road company  for  entering  laud  under  the  right  of  eminent  domain  is 
properly  brought  in  the  name  of  an  administrator  who  bought  the  land 
at  sheriff's  sale,  under  a  judgment  obtained  against  his  intestate  (the 
former  owner)  in  his  lifetime,  the  entry  by  the  company  having  been 
made  after  such  purchase,  though  prior  to  the  execution,  acknowledg- 
ment, and  delivery  of  the  deed.  Whether  such  purchaser  holds  the 
title  as  owner,  or  as  trustee  for  the  heirs  at  law  of  his  intestate,  is  a 
question  determinable  after  the  damages  have  been  fixed  and  the  money 
paid  into  court. 

Eminent  Domain  —  Measure  of  Damages  for  Land  Taken  by  Virtue 
OF.  — In  a  proceeding  to  assess  damages  for  laud  taken  for  railroad  pur- 
poses, it  is  proper  to  inquire  what  the  whole  tract  was  worth,  having  in 
view  the  purposes  for  which  it  was  best  adapted;  but  testimony  showing 
how  many  building-lots  the  tract  could  be  divided  into,  and  what  such 
Am.  St.  Kep.,  Vol.  XL  -  68 
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lotB  would  be  worth  separately,  is  inadmissible;  and  equally  incompetent 
is  evidence  offered  to  show  that  the  owner  had  declined  to  sell  or  lease 
the  land,  or  the  reasons  he  gave  therefor,  his  views  upon  this  subject 
being  irrelevant  to  the  inquiry  before  the  jury.  The  true  measure  of 
damages  is  found  in  the  difference  between  the  fair  selling  value  of  the 
land  before  and  after  the  entry  complained  of. 

In  May,  1887,  M.  J.  Cleary  commenced  a  proceeding  for  tbe 
assessment  of  damages  against  the  Pennsylvania  Schuylkill 
Valley  Railroad  Company  for  land  taken  by  the  company 
for  railroad  purposes.  Viewers  were  appointed,  and  filed  their 
report  in  September  following,  assessing  the  damages  at  $4,750. 
Cleary  appealed  from  the  award,  and  it  was  agreed  that  the 
action  should  be  in  the  form  of  trespass  under  the  plea  of  not 
guilty.  The  facts  appearing  at  the  trial,  so  far  as  material, 
are  stated  in  the  opinion.  The  plaintiff  had  a  verdict  in  his 
favor  for  $6,669.  Judgment  having  been  entered  thereon,  the 
defendant  assigned  error. 

Guy  E.  Farquhar,  for  the  plaintiff  in  error. 

/.  W.  Moyer,  James  Ryon,  and  John  A.  Nash,  for  the  defend- 
ant in  error. 

Williams,  J.  The  court  below  was  right  in  the  admission 
of  the  evidence  which  is  the  subject  of  the  first  assignment  of 
error.  The  lot  of  land,  over  which  the  line  of  the  road  belong- 
ing to  the  plaintiff  in  error  had  been  laid,  belonged,  prior  to 
1882,  to  James  Cleary.  He  died  in  that  year,  and  his  title 
descended  to  his  heirs  at  law,  of  whom  M.  J.  Cleary  is  one, 
and  letters  of  administration  upon  his  estate  were  regularly 
issued  to  M.  J.  Cleary.  A  judgment  had  been  recovered 
against  James  Cleary  in  his  lifetime  by  A.  E.  Beck  in  the 
common  pleas  of  Schuylkill  County.  After  the  death  of 
James  Cleary  it  was  regularly  revived  against  the  adminis- 
trator, and  on  the  11th  of  July,  1885,  the  lot  in  controversy 
was  brought  to  sale  by  the  sheriff,  and  sold  to  M.  J.  Cleary. 
On  the  31st  of  July,  1885,  the  railroad  company  entered  and 
located  their  line  of  railroad.  This  proceeding  for  the  assess- 
ment of  damages  was  begun  by  M.  J.  Cleary  in  May,  1887. 
The  acknowledgment  and  delivery  of  the  sheriff's  deed  did 
not  take  place  until  April,  1888.  It  is  well  settled,  however, 
that  a  purchaser  at  sheriff's  sale  acquires  an  inchoate  title  in 
the  land  purchased  by  virtue  of  his  bid  and  its  acceptance 
by  the  sheriff.  The  subsequent  acknowledgment  and  delivery 
of  the  deed  provides  the  purchaser  with  the  evidence  of  his 
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title,  which  relates  to  and  takes  effect  as  of  the  date  of  the  sale 
recited  in  it.  The  title  of  M.  J.  Cleary  to  this  land  vested  at 
the  time  of  his  purchase  from  the  sheriff  on  the  11th  of  July, 
1885,  notwithstanding  the  fact  that  he  was  not  provided  with 
the  legal  evidence  of  his  title  until  1888.  As  his  purchase  was 
prior  to  the  entry  by  the  railroad  company,  this  proceeding  to 
assess  damages  against  the  company  was  properly  begun  in 
his  name.  After  the  damages  have  been  fixed,  and  the  money 
paid  into  court,  it  may  be  the  question  of  the  character  of  the 
plaintiff's  holding  will  be  raised,  and  the  court  called  upon  to 
decide  whether  he  holds  the  title  as  owner,  or  as  trustee  for 
the  heirs  at  law  of  James  Cleary;  but  that  question  is  unim- 
portant now.  The  title  being  in  him,  the  damages  are  prop- 
erly assessed  at  his  instance.  The  first,  second,  and  third 
assignments  of  error  are  therefore  dismissed. 

The  fourth  and  fifth  assignments  raise  a  more  serious  ques- 
tion. The  true  measure  of  the  damages  sustained  by  any 
given  lot  of  land  is  found  in  the  difference  between  its  selling 
value  before  and  after  the  entry  complained  of:  Reading  etc. 
R.  R.  Co.  v.  Balthasar,  119  Pa.  St.  483.  It  is  proper  to  consider 
for  what  purpose  it  may  be  used  to  advantage,  in  order  to  de- 
termine for  what  price  it  will  sell.  It  may  be  salable  as  a  site 
for  the  erection  of  a  hotel,  a  factory,  a  dwelling,  or  a  wharf, 
but  it  is  not  proper  to  lay  before  the  jury  proof  of  what  the 
hotel  or  other  structure  would  cost,  together  with  proof  of  the 
value  of  the  lot  with  such  structure  upon  it,  and  treat  the  dif- 
ference between  these  sums  as  the  value  of  the  lot.  Such  a 
method  would  be  speculative  and  fanciful.  Equally  improper 
is  evidence  showing  how  many  building-lots  the  tract  under 
consideration  could  be  divided  into,  and  what  such  lots  would 
be  worth  separately.  It  is  proper  to  inquire  what  the  tract  is 
worth,  having  in  view  the  purposes  for  which  it  is  best  adapted; 
but  it  is  the  tract,  and  not  the  lots  into  which  it  might  be 
divided,  that  is  to  be  valued.  The  learned  judge  intended  to 
guard  this  point  in  his  charge  to  the  jury,  yet  lie  seems  to  have 
left  a  question  to  the  jury  with  which  they  had  nothing  to  do. 
He  said:  "It  would  scarcely  be  a  fair  estimate  of  the  value  of 
the  property  to  take  this  property  and  divide  it  all  up  into 
town  lots,  and  say  that  each  town  lot  is  worth  so  much  money, 
and  that  therefore  the  whole  property  is  worth  that  amount  of 
money;  because  that  presupposes  that  the  moment  that  prop- 
erty is  cut  into  town  lots  it  could  all  be  sold  off  at  that  figure. 
That  is  a  question  for  you  whether   that  would  be  the  case, 
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particularly  with  a  piece  of  ground  on  the  outskirts  of  a  town 
where  perhaps  the  evidence  would  not  show  that  the  tide  of  im- 
provement was  going.     It  is  a  question  of  fact  for  the  jury." 

We  do  not  agree  with  the  learned  judge  that  there  was 
any  such  question  for  the  jury  in  this  case.  The  jury  are  to 
value  the  tract  of  land,  and  that  only.  They  are  not  to  deter- 
mine how  it  could  best  be  divided  into  building-lots,  nor  con- 
jecture how  fast  they  could  be  sold,  nor  at  what  price  per  lot. 
A  speculator  or  investor  in  deciding  what  price  he  could  afford 
to  pay  would  consider  the  chances  and  probabilities  of  the 
situation  as  then  actually  existing.  A  jury  should  do  the 
same  thing.  They  are  not  to  inquire  what  a  speculator  might 
be  able  to  realize  out  of  a  resale  in  the  future,  but  what  a 
present  purchaser  would  be  willing  to  pay  for  it  in  the  con- 
dition it  is  now  in.  This  is  a  rule  that  is  well  settled,  and 
the  court  should  have  drawn  the  attention  of  the  jury  to  it  so 
as  to  have  left  no  room  for  uncertainty  on  their  part.  They 
should  have  been  told  that  they  had  nothing  to  do  with  the 
subdivision  of  this  tract,  the  price  of  the  lots,  or  the  proba- 
bility of  their  sale;  but  that  they  were  to  ascertain  the  fair 
selling  value  of  the  land  before  and  after  the  entry  by  the 
railroad  company,  in  order  to  determine  the  actual  damage 
done  to  its  owner. 

The  court  was  also  in  error  in  admitting  the  evidence 
offered  to  show  why  James  Cleary  had  declined  to  sell  or 
lease  the  land,  or  the  fact  that  he  had  done  so.  James  Cleary 
might  have  had  a  reluctance  to  part  with  it  for  many  reasons; 
he  might  have  had  a  wise,  or  an  unwise,  confidence  in  its 
value  as  an  investment,  or  a  desire  to  see  it  occupied  for  somo 
particular  purpose,  but  his  views  upon  this  subject  were  not 
relevant  to  the  inquiry  before  the  jury.  The  questions  before 
them  were:  first,  What  was  this  land  worth  before  it  was 
touched  by  the  railroad?  next.  What  was  it  worth  as  affected 
by  the  location  of  the  road?  When  these  questions  were  set- 
tled, the  damages  were  ascertained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


Judicial  Sale.  —  A  sheriff's  deed  to  a  purchaser  at  an  execution  sale  trans- 
fers all  the  title  which  the  defendant  held  when  the  execution  lien  attached 
to  the  realty,  and  takes  precedence  over  all  subsequent  transfers  and  liens; 
and  the  sheriff's  deed  must  be  treated  as  relating  back  and  taking  effect  upon 
the  day  when  the  execution  lien  was  created:  Greer  v.  Wintersmith,  85  Ky. 
516;  7  Am.  St.  Rep.  t>13,  an> I  note  619.  The  purchaser  at  an  execution  sale 
gets  8uch  an  interest  even  before  the  execution  of  the  sheriff '»  deed  as  he  can 
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convey  by  quitclaim  deed  to  another  party:  Ward  v.  Dougherty,  75  Cal.  240; 
7  Am.  St.  Rep.  151.  But  the  purchaser  at  an  execution  sale  is  not  clothed 
with  legal  title  until  he  has  received  the  sheriff's  deed,  and  only  has  a  lien 
or  equity  in  the  purchased  property:  Blod</eU  v.  Perry,  97  Mo.  263;  10  Am. 
8t.  Rep.  307;  Reynolds  v.  Harris,  14  Cal.  667;  76  Am.  Dec.  459. 

Eminent  Domain  —  Measure  of  Damages. — The  measure  of  damages 
in  original  proceedings  to  condemn  land  for  railroad  purposes  is  the  difference 
between  the  value  of  the  land  as  a  whole  before  and  after  the  construction  of 
the  road:  Wabash  etc.  R.  R.  Co.  v.  McDougall,  126  111.  Ill;  9  Am.  St.  Rep. 
539,  and  note  546,  with  the  cases  therein  collected. 


Wistar's  Appeal. 

[125  Pennsylvania  State,  526.] 

Partition — Distribution  of  Proceeds  of  Sale  bt  Orphans'  Court,  and 
Allowance  of  Compensation  to  Trustee.  —  Where  a  trustee  is  ap- 
pointed by  the  orphans'  court  in  partition  proceedings,  and  he  sells  the 
land,  and  the  proceeds  are  paid  into  court  in  compliance  with  the  terms 
of  the  order  of  sale,  the  court  may  adjudicate  the  trustee's  account  and 
make  distribution  without  the  intervention  of  an  auditor;  and  although 
the  trustee  furnished  no  bond,  an  allowance  to  him  for  his  services  in 
conducting  the  sale,  etc.,  of  one  per  centum  of  the  amount  realized  can- 
not be  regarded  as  excessive,  the  sale  being  an  advantageous  one,  largely 
the  result  of  the  trustee's  personal  efforts. 

Co-tenancy.  —  Co-tenant  has  No  Equity  to  Prove  against  Fund  Raised 
by  Sale  of  Land,  under  Proceedings  in  Partition,  claims  for  taxes 
and  municipal  assessments  against  the  land  paid  by  him  during  his  ex- 
clusive possession  and  enjoyment  thereof,  which  had  continued  for  many 
years,  he  all  the  while  ignoring  the  title  of  his  co-owners  and  excluding 
them  from  any  participation  in  the  management  or  control  of  the  land. 

Audit  of  account  of  trustee  appointed  by  the  orphans'  court 
to  sell  the  real  estate  of  Richard  Wistar,  deceased.  The  fund 
for  distribution  arose  from  the  sale  of  the  property  by  the  trustee, 
the  proceeds  having  been  paid  into  court  in  compliance  with 
the  terms  of  the  order  of  sale.  By  the  will  of  Richard  Wistar, 
admitted  to  probate  in  June,  1821,  there  was  devised  to  his 
two  daughters,  Catherine  and  Sarah,  his  lot  of  land,  containing 
about  six  and  a  half  acres,  to  hold  for  their  natural  lives  and 
the  life  of  the  survivor  of  them,  and  at  the  decease  of  the  sur- 
vivor the  property  was  devised  to  the  male  issue  then  living 
of  the  testator's  son  Richard.  Catherine  died  in  1822,  and 
Sarah  died  in  1866.  in  possession.  On  the  lattcr's  death, 
Richard  and  W.  L.  Wistar,  sons  of  the  testator's  son  Richard, 
entered  upon  the  devised  real  estate,  and  held  exclusive  pos- 
session for  a  number  of  years  under  the  claim  that  they  were 
the  sole  living  male  issue,  and    therefore  the  only  parties  enti- 
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tied.  It  was  determined,  in  an  action  of  ejectment  brought  in 
1883,  that  the  shares  of  Richard  and  William  L.  Wistar  were 
two  sixths  only  of  the  said  real  estate,  and  the  remaining  four 
sixths  were  awarded  to  grandsons  of  the  testator's  son  Richard, 
the  children  of  Richard's  two  daughters.  In  May,  1887, 
Elkins  and  Widener  acquired  an  undivided  moiety  of  the 
land,  and  thereafter  the  proceedings  in  partition  were  had, 
resulting  in  the  sale  of  the  land  producing  the  fund  for  dis- 
tribution. It  was  objected,  on  behalf  of  Richard  and  William 
L.  Wistar,  that  the  auditing  judge  should  not  adjudicate  the 
account,  but  that  an  auditor  should  be  appointed  to  hear 
claims  and  make  distribution.  The  objection  was  overruled. 
The  auditing  judge  allowed  the  trustee  a  commission  of  one 
per  centum  upon  the  amount  of  the  proceeds  of  sale.  Richard 
and  William  L.  Wistar  offered  to  prove  that  the  taxes  on  the 
property  from  1866  to  1883,  inclusive,  amounting  to  a  large 
sum,  had  been  wholly  paid  by  them,  and  that  they  had  also 
paid  for  municipal  claims  against  the  land  in  question  a  large 
amount,  with  the  view  to  charge  four  sixths  of  these  taxes 
and  claims,  with  interest,  against  their  co-tenants'  share.  The 
offer  was  ruled  out.  Richard  and  William  L.  Wistar  excepted 
to  the  adjudication  filed  by  the  auditing  judge,  and  the  excep- 
tions having  been  dismissed  by  the  court  below,  the  exceptants 
took  this  appeal. 

William  Gorman  and  F.  Carroll  Brewster,  for  the  appellants. 

/.  Howard  Gendell,  J.  B.  Townsend,  and  John  M.  Scott,  for 
the  appellees. 

Sterrett,  J.  Little,  if  anything,  can  be  profitably  added 
to  what  has  been  so  well  said  by  the  learned  judge  of  the 
orphans'  court  in  support  of  its  decree. 

In  view  of  all  the  circumstances,  the  allowance  to  the  trus- 
tee for  his  services  in  conducting  the  sale,  etc.,  measured  as  it 
was  by  one  per  centum  of  the  amount  realized,  cannot  be  re- 
garded as  unreasonable.  It  is  conceded  on  all  hands  that  the 
services  were  efficient  and  valuable.  If  the  trustee  had  been 
required  to  furnish  security,  the  ordinary  allowance  would 
have  been  at  least  twice  as  much,  and  thus  the  expenses  of 
sale  would  have  been  increased.  The  fact  that  the  parties 
interested  in  the  fund  to  the  extent  of  two  thirds  are  not 
dissatisfied  with  the  allowance,  is  strongly  persuasive  of  its 
reasonableness. 
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The  offer  to  interject  claims  for  contribution  for  taxes  paid 
by  two  of  the  six  tenants  in  common,  during  a  period  extend- 
ing back  to  1866,  and  for  other  claims  against  the  land  alleged 
to  have  been  paid  by  them,  was  properly  rejected.  Ordinarily 
the  only  claims  that,  of  right,  can  be  made  upon  a  fund  raised 
by  the  sale  of  land,  under  proceedings  in  partition,  are  the  ex- 
penses, including  costs,  and  liens  on  the  land  at  the  time  it  is 
sold.  The  latter,  by  reason  of  the  conversion  of  the  land  into 
money,  retain  their  grasp  on  the  fund,  and  must  of  course  be 
paid  out  of  it.  The  former  are  charges  on  the  fund  in  the 
nature  of  a  lien  for  cost  of  producing  it,  and  are  always  de- 
ducted before  distribution.  But  claims  for  contribution,  such 
as  were  presented  in  this  case,  if  allowable  at  all,  must  rest  on 
an  equitable  basis. 

In  this  case  the  appellants  had  no  equity  which,  under  the 
circumstances  disclosed  by  the  record,  the  court  was  bound  to 
recognize.  For  many  years  they  were  in  exclusive  possession 
and  enjoyment  of  the  land,  all  the  while  ignoring  the  title  of 
their  co-owners,  and  excluding  them  from  any  participation  in 
its  management  or  control.  During  that  time,  they  paid  in 
their  own  right  and  for  their  own  benefit,  as  they  supposed, 
the  sums  of  money  for  which  they  now  claim  contribution 
from  the  appellees,  who  represent  two  thirds  of  the  fund 
realized  from  the  sale  in  partition.  It  also  appears  that  the 
owners  of  an  undivided  moiety  of  the  land,  in  May,  1887,  sold 
their  interest  to  Messrs.  Elkins  and  Widener.  They,  as  vendees 
of  that  interest,  now  rightly  claim  one  half  the  net  proceeds 
of  sale,  less  costs.  Upon  what  principle,  legal  or  equitable, 
can  they  be  called  upon  to  contribute  to  claims,  none  of  which 
were  liens  on  the  land  when  they  purchased,  and  of  which  it 
does  not  even  appear  that  they  had  any  notice? 

The  remaining  specifications  are  also  without  merit.  There 
is  nothing  in  either  of  them  that  calls  for  a  reversal  or  modifi- 
cation of  the  decree. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  ap- 
pellants.   

Co-tenancy.  — Where  a  tenant  in  common  has  been  fraudulently  deprived 
of  his  interest  in  an  oil  leasehold  by  his  co-tenants,  and  brings  his  suit  to  re- 
cover the  value  of  his  share  in  the  oil  produced,  and  by  them  converted  to 
their  own  use,  while  they  were  in  exclusive  possession,  such  defendants  can- 
not recoup  from  the  value  of  the  oil  the  expenses  of  its  production:  Foster  r. 
Weaver,  118  Pa.  St.  42;  4  Am.  St.  Rep.  573. 
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Keal  Estate  Title  Insurance  and  Trust  Com- 
pany's Appeal. 

[125  Pennsylvania  State,  649.j 
Contracts. — Where  Written  Agreement  i8  Silent  on  Subject,  and 
in  absence  of  fraud  or  mistake,  parol  testimony  is  admissible  to  show  a 
contemporaneous  parol  agreement  as  to  the  time  during  which  the  writ- 
ten agreement  was  intended  by  the  parties  to  continue  in  force;  and  the 
testimony  of  a  single  witness,  as,  for  instance,  the  person  who  drew 
the  contract,  is  sufficient  to  establish  such  parol  agreement,  in  the  ab- 
sence of  testimony  to  the  contrary. 

Bill  in  equity  filed  by  the  Real  Estate  Title  Insurance  and 
Trust  Company,  administrator  of  W.  R.  Lafourcade,  deceased, 
against  S.  W.  Lambeth,  to  enforce  performance  for  an  account, 
and  for  the  continued  payment  of  royalties  according  to  the 
terms  of  an  agreement  in  substance  set  out  below.  The  com- 
plainant's intestate,  Lafourcade,  died  on  June  20,  1884,  and 
was,  at  the  time  of  his  death,  the  joint  owner  with  Lambeth, 
the  defendant,  of  certain  letters  patent  for  improvements  in 
fly-fans.  Prior  to  June  5,  1882,  the  said  Lafourcade  and 
Lambeth  manufactured  and  sold  said  improvements  in  fly- 
fans  in  competition  with  each  other;  but  on  that  date  they 
entered  into  an  agreement  that  Lafourcade  would  discontinue 
the  sale  of  the  said  fly-fans,  in  consideration  that  Lambeth 
would  pay  to  the  Bridgeport  Brass  Company  a  certain  price 
per  dozen  on  the  fans  delivered  by  the  said  company  to  Lam- 
beth, or  to  his  order,  after  that  date,  and  that  said  sum  should 
be  paid  over  by  the  said  company  to  Lafourcade;  and  it  was 
further  agreed  that  Lambeth  should  pay  over  to  Lafourcade  a 
certain  price  per  dozen  upon  fans  which  Lambeth  then  had 
in  the  hands  of  parties  consigned  for  sale,  and  that  the  fans 
should  be  sold  only  at  certain  prices  named.  The  agreement 
was  signed  by  Lafourcade  and  Lambeth,  and  witnessed  by  the 
secretary  of  the  Bridgeport  Brass  Company;  and  at  its  foot 
was  a  written  agreement  by  said  company  to  pay  over  to  La- 
fourcade the  specified  sums  per  dozen  when  such  amount 
should  be  paid  over  to  it  by  Lambeth  in  accordance  with  the 
agreement.  No  time  of  duration  for  the  agreement  was  men- 
tioned therein.  The  agreement  was  drawn  by  the  secretary 
of  said  company,  and  when  submitted  to  both  Lambeth  and 
Lafourcade,  objection  was  made  that  no  time  during  which 
the  agreement  was  to  remain  in  force  was  mentioned;  but  it 
was  then  and  there  agreed  that  the  contract  should  remain  in 
force  so  long  as  it  was  for  the  mutual  interest  of  both  parties; 
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that  Lafourcade  could  resume  the  sale  of  fans  and  Lambeth 
could  discontinue  the  payment  of  the  sums  at  any  time.  The 
circumstances  under  which  the  agreement  came  to  be  made, 
and  the  conversation  that  took  place  at  the  time  of  the  execu- 
tion of  the  written  agreement,  as  above  found  by  the  master  to 
whom  the  case  was  referred,  were  proven  by  the  testimony  of  a 
single  witness,  to  wit,  the  secretary  of  the  Bridgeport  Brass 
Company,  which  testimony  was  uncontradicted.  In  Novem- 
ber, 1884,  Lambeth  notified  the  Bridgeport  Brass  Company 
that  the  agreement  should  terminate  at  the  end  of  the  season 
of  1884;  and  on  December  6,  1884,  said  company  paid  over  to 
the  complainant,  as  administrator  of  the  estate  of  Lafourcade, 
the  sum  of  $900.12  as  the  full  amount  remaining  due  un- 
der the  agreement  by  Lambeth  to  the  brass  company  and  by 
the  brass  company  to  Lafourcade's  estate  to  the  close  of  the 
season  of  1884.  The  answer  of  the  defendant  to  the  plaintiff's 
bill  denied  any  duty  on  the  part  of  the  defendant  to  furnish  an 
account  or  any  liability  to  the  plaintiff  under  the  agreement. 
The  master  was  of  opinion  that  whether  the  agreement  of  the 
parties  as  to  time  was  allowed  to  be  proven  by  the  parol  testi- 
mony given  in  the  case,  or  whether  the  agreement  as  to  time 
was  to  be  deduced  by  the  interpretation  of  the  written  instru- 
ment alone,  in  either  case  the  contract  between  Lambeth  and 
Lafourcade  was  one  which  could  be  terminated  at  the  will  of 
either  party  upon  proper  notice;  and  as  it  appeared,  from  the 
evidence,  that  Lambeth  did  so  terminate  the  agreement,  and 
it  further  appearing  that  all  the  moneys  due  under  said  agree- 
ment up  to  the  time  of  its  termination  had  been  paid  to  La- 
fourcade's estate,  he  was  of  the  further  opinion  that  the  plain- 
tiff's bill  should  be  dismissed,  with  costs,  and  recommended 
that  a  decree  to  that  effect  should  be  entered.  The  plaintiff 
filed  exceptions  to  the  master's  report,  and  the  said  excep- 
tions, being  overruled  by  the  master,  were  renewed  before  the 
court,  and  after  argument  were  dismissed,  and  a  decree  en- 
tered that  the  bill  be  dismissed  at  the  cost  of  the  plaintiff. 
Thereupon  the  plaintiff  took  this  appeal. 

Horace  Pettit  and  H.  C.  Thompson,  for  the  appellant. 

William  A.  Manderson  and  F.  Carroll  Brewster,  for  the  appel- 
lee. 

By  Court.  There  appears  to  be  nothing  in  this  record 
that  requires  a  reversal  of  the  decree.  The  written  agreement 
set  out  in  the  bill  being  silent  as  to  how  long  the  same  was 
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intended  to  continue  in  force,  it  was  clearly  competent  for  the 
defendant  to  prove  by  oral  testimony  that  the  parties  did  not 
intend  to  bind  themselves  by  said  agreement  for  any  definite 
period  of  time,  but  purposely  left  that  to  be  settled  either  by 
a  contemporaneous  or  subsequent  agreement.  The  compe- 
tency of  parol  evidence  for  such  purpose  as  that  is  recognized 
in  numerous  cases,  among  which  are  Greenawalt  v.  Kohne,  85 
Pa.  St.  369;  Brown  v.  Morange,  108  Id.  69;  Thudium  v.  Yost, 
20  Week.  Not.  217;  Thomas  v.  Loose,  114  Pa.  St.  35.  The  evi- 
dence on  that  subject  was  quite  sufficient  to  warrant  the  mas- 
ter in  finding  that  the  parties  did  make  a  contemporaneous 
agreement  that  their  written  contract  should  continue  in  force 
"  only  so  long  as  both  parties  should  desire  for  their  mutual 
advantage  to  continue  it."  He  also  found,  upon  sufficient 
evidence,  that  defendant,  in  pursuance  thereof,  did  terminate 
the  contract.  In  view  of  these  and  other  facts  found  by  the 
learned  master,  there  was  no  error  in  dismissing  the  bill. 
Neither  of  the  assignments  of  error  is  sustained. 

Decree  affirmed,  and  appeal  dismissed,  at  appellant's  costs. 


Written  Contracts,  Parol  Testimony  to  Add  to  or  Explain:  See 
Sullivan  v.  Lear,  23  Fla.  463;  ante,  p.  388,  and  extended  note  393-395; 
Appeal  of  Cornwall  and  Lebanon  R.  R.  Co.,  125  Pa.  St.  232;  ante,  p.  889, 
and  extended  note,  with  the  cases  therein  collected.  Parol  testimony  that  a 
limitation  as  to  the  use  of  realty  formed  a  part  of  the  consideration  of  a  deed 
to  such  realty  is  admissible,  although  the  deed  itself  is  silent  as  to  it:  Sutton 
v.  Head,  8G  Ky.  156;  9  Am.  St.  Rep.  274. 


Stevenson  v.  Fox. 

1125  Pennsylvania  State,  568.1 
Wills  —  Construction  of  Words  "Death  without  Issue." —  If  a  bequest 
be  made  to  a  person  absolute  in  the  first  instance,  and  it  is  provided 
that  in  the  event  of  death,  or  death  without  issue,  another  legatee  or 
legatees  shall  be  substituted  to  the  share  or  legacy  thus  given,  it  shall 
be  construed  to  mean  death,  or  death  without  issue,  before  the  testator. 
The  first  taker,  in  such  case,  is  always  the  first  object  of  the  testator's 
bounty,  and  his  absolute  estate  is  not  to  be  cut  down  to  an  estate  for 
life. 

Action  of  ejectment  brought  on  February  26,  1886,  by  Wil- 
liam J.  Stevenson  against  Henry  K.  Fox,  executor  of  Joseph 
B.  Stevenson,  deceased,  and  three  others,  the  defendants  being 
in  possession.  The  jury  found  a  verdict  for  the  plaintiff,  sub- 
ject to  a  question  of  law  reserved,  arising  upon  the  facts.     It 
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appeared  that  Ann  Stevenson  in  her  lifetime  was  seised  in  fee- 
simple  of  the  premises  in  question,  and  being  so  seised,  died 
in  February,  1877,  being  then  a  widow,  and  leaving  surviving 
her,  among  others,  two  sons,  Joseph  B.  Stevenson  and  William 
J.  Stevenson.  Her  last  will  and  testament,  dated  April  7, 
1870,  contained  a  provision  as  follows:  "Item:  I  give  and  be- 
queath to  my  son  Joseph  Stevenson  the  property  on  Howard 
Street  and  extending  back  to  Waterloo  Street,  which  property 
is  now  recorded  in  my  name,  and  which  has  been  given  and 
bequeathed  by  my  beloved  husband,  William  Stevenson,  with 
my  consent;  and  it  is  my  will  and  I  do  so  direct  and  bequeath 
the  same  said  property  to  my  son  Joseph  Stevenson,  to  his 
heirs  and  assigns  forever.  Should  my  said  son  Joseph  Steven- 
son depart  this  life  without  leaving  lawful  issue  to  survive 
him,  it  is  my  will  and  I  do  so  direct  that  said  property  as 
would  have  fallen  to  my  deceased  son,  I  direct  that  it  shall 
be  given  to  my  son  William  John  Stevenson,  provided  that 
the  lawful  issue  of  such  deceased  son  shall  be  entitled  to  such 
property."  Ann  Stevenson  survived  her  husband,  and  both 
eons  survived  their  parents.  William  John  Stevenson  is  the 
plaintiff  in  the  present  action,  the  property  on  Howard  Street 
devised  in  said  will  is  the  premises  sued  for,  and  Joseph  B. 
Stevenson  died  in  December,  1884.  The  question  of  law 
reserved  for  the  consideration  of  the  court  in  bank  was, 
whether,  upon  the  facts  stated,  the  title  to  the  premises  in 
question  became  vested  in  William  J.  Stevenson  upon  the 
death  of  his  brother  Joseph.  Judgment  on  the  question  re- 
served was  entered  for  the  defendants,  whereupon  the  plaintiff 
took  this  writ. 

James  C.  Sellers  and  Charles  L.  Bourguignon,  for  the  plain- 
tiff in  error. 

Henry  C.  Thompson,  for  the  defendants  in  error. 

By  Court.  This  case  is  ruled  by  Mickley's  Appeal,  92 
Pa.  St.  514,  and  Fitzwater's  Appeal,  94  Id.  141,  where  it  was 
held  that  if  a  bequest  be  made  to  a  person  absolute  in  the 
first  instance,  and  it  is  provided  that  in  the  event  of  death,  or 
death  without  issue,  another  legatee  or  legatees  shall  be  sub- 
stituted to  the  share  or  legacy  thus  given,  it  shall  be  construed 
to  mean  death,  or  death  without  issue,  before  the  testator. 
The  first  taker  is  always  the  first  object  of  the  testator's 
bounty,  and  his  absolute  estate  is  not  to  be  cut  down  to  an 
estate  for  life.     An  examination  of  the  will  of  Ann  Stevenson 
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shows  that  the  application  of  this  rule  will  carry  out  the  mani- 
fest intent  of  the  testator.  She  devises  the  property  in  con- 
troversy "to  my  son  Joseph  Stevenson,  to  his  heirs  and  assigns 
forever.  Should  my  said  son  Joseph  Stevenson  depart  this 
life  without  leaving  lawful  issue  to  survive  him,  it  is  my  will 
and  I  so  direct  that  said  property  as  would  have  fallen  to  my 
deceased  son,  I  direct  that  it  shall  be  given  to  my  son  Wil- 
liam John  Stevenson,  provided  that  the  lawful  issue  of  such 
deceased  son  shall  be  entitled  to  such  property."  .  It  is  plain 
that  her  son  Joseph,  the  first  taker,  was  the  first  object  of  her 
bounty.  She  gives  him  an  estate  in  fee,  but  if  he  should  die 
before  her  without  issue,  then  the  share  which  Joseph  would 
have  taken  had  he  lived  is  to  go  to  her  son  William  John 
Stevenson.  There  is  nothing  here  upon  which  to  bang  even 
a  doubt. 

Judgment  affirmed.  

Wills  —  Construction  of  the  Words  "Dying  without  Issue":  See 
Phelps  v.  Bates,  54  Conn.  1 1 ;  I  Am.  St.  Rep.  92;  Matter  of  New  York  etc. 
R.  R.  Co.,  105  N.  Y.  89;  59  Am.  Rep.  478;  Quackenbos  v.  Kingsland,  102 
N.  Y.  128;  55  Am.  Rep.  771,  and  extended  note;  Combs  v.  Combs,  67  Md. 
11;  1  Am.  St.  Rep.  359;  Hill  v.  Hill,  74  Pa.  St.  173;  15  Am.  Rep.  545; 
Allenders  Lessee  v.  Sussan,  33  Md.  11;  3  Am.  Rep.  171;  Presley  v.  Davis,  7 
Rich.  Eq.  105;  62  Am.  Dec.  396;  Lewis  v.  Claiborne,  5  Yerg.  369;  26  Am. 
Dec.  270. 


Philadelphia  and   Reading  R.  R.  Co.  v.  Beck. 

[125  Pennsylvania  State,  620.] 
Common  Carriers  —  Liability  of  Carrier  for  Breach  of  Contract.  — 
Where  a  railroad  company  undertakes  to  forward  goods  by  rail,  in  ac- 
cordance with  the  shipper's  instructions,  but,  in  disregard  of  such  in- 
structions, forwards  them  by  steamer,  and  the  goods  are  lost  by  fire  on 
the  steamer,  the  carrier  is  liable  for  the  loss  in  an  action  on  the  contract. 
In  such  case,  the  principle  of  proximate  cause  is  immaterial,  and  cannot 
be  invoked. 

Action  by  T.  S.  Beck  against  the  Philadelphia  and  Reading 
Railroad  Company  to  recover  for  the  loss  of  goods  which  the 
defendant  undertook  to  forward.  The  material  facts  appear 
in  the  opinion.  The  verdict  was  for  the  plaintiff,  and  judg- 
ment being  entered  thereon,  the  defendant  assigned  error. 
The  answer  of  the  court  below  to  the  defendant's  fourth  point, 
referred  to  in  the  opinion,  is  as  follows:  "This  is  a  question  of 
a  contract  between  the  plaintiff  and  the  defendant,  and  if  the 
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defendant  broke  its  contract,  and  loss  resulted  from  the  fail- 
ure, it  was  not  a  case  of  negligence,  whether  the  injury  re- 
sulted from  a  proximate  or  any  remote  cause  connected  with 
the  loss  of  these  goods.  The  question  is  as  to  whether  there 
was  such  a  contract  as  I  have  referred  to,  where  the  defendant 
undertook  to  dispatch  them  in  a  particular  way,  whether  it 
kept  that  contract  or  whether  it  broke  it;  and  if  the  jury  be- 
lieve that  the  defendant  broke  its  contract,  and  that  the  loss 
resulted  to  the  plaintiff,  the  plaintiff  would  be  entitled  to  re- 
cover his  loss  as  against  the  defendant." 

Thomas  Hart,  Jr.,  for  the  plaintiff  in  error. 

William  C.  Gross  and  Thomas  F.  Gross,  for  the  defendant  in 
error. 

By  Court.  We  do  not  think  the  question  of  proximate 
cause  has  anything  to  do  with  this  case.  It  was  not  a  suit  to 
recover  damages  for  the  negligence  of  the  defendant  company, 
but  for  its  breach  of  contract  in  not  forwarding  the  cigars  ac- 
cording to  instructions.  The  plaintiff  lived  at  Akron,  in  the 
county  of  Lancaster,  Pennsylvania,  and  he  shipped  over  de- 
fendant's road  five  cases  of  cigars  to  Benhayon  and  Gonzales, 
St.  Augustine,  Florida.  Each  case  was  marked  "via  Phila- 
delphia, care  of  Atlantic  Coast  Line,  by  fast  freight."  When 
the  cars  reached  Philadelphia,  the  defendant  company,  in- 
stead of  shipping  them  as  directed  by  rail,  delivered  the  said 
five  cases  to  the  Ocean  Steamship  Company  of  Savannah,  and 
sent  them  by  sea.     They  were  destroyed  by  fire  en  route. 

The  statement  filed  by  the  plaintiff  gives  some  color  to  the 
allegation  that  the  suit  was  for  negligence.  It  avers  that  "  in 
consequence  of  the  carelessness,  negligence,  and  improper  con- 
duct of  the  defendant  in  that  behalf,  the  goods  have  never 
been  delivered  to  the  said  consignees,"  etc.  It  is  sometimes 
difficult,  in  the  present  free  and  easy  mode  of  pleading,  to 
ascertain  accurately  what  is  the  precise  cause  of  action.  We 
are  inclined  to  the  opinion,  however,  that  it  was  for  breach  of 
the  contract  to  forward  the  cigars  as  directed.  If  the  defend- 
ant company,  for  reasons  of  its  own,  saw  fit  to  disregard  in- 
structions, and  forward  the  cigars  by  steamer  instead  of  by 
rail,  and  a  loss  resulted,  it  is  too  plain  for  argument  the  de- 
fendant would  be  responsible  for  such  loss.  It  is  begging  the 
question  to  say  that  if  the  cigars  had  been  shipped  by  rail,  as 
directed,  a  loss  might  have  occurred.  In  such  case,  the  de- 
fendant would  have  incurred  no  responsibility. 
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This  question  is  distinctly  raised  by  the  answer  of  the  court 
below  to  the  defendant's  fourth  point:  See  third  assignment. 
As  this  was  the  only  assignment  pressed  upon  the  argument, 
it  is  sufficient  to  say  that  we  are  entirely  satisfied  with  the  an- 
swer of  the  learned  judge  below  to  the  point. 

Judgment  affirmed. 


Common  Carriers.  —  Deviation  from  a  prescribed  coarse  or  route  is  not 
justified  by  any  ordinary  or  temporary  obstruction;  and  the  alteration  in  a 
voyage,  whereby  a  vessel  is  carried  over  the  sea  instead  of  through  a  canal, 
renders  the  carrier  responsible  for  the  loss  of  the  property,  although  the 
canal  was  temporarily  obstructed:  Hand  v.  Baynes,  4  Whart.  204;  33  Am. 
Dec.  54,  and  note  60,  with  cases  therein  cited;  compare  Empire  Transporta- 
tion Co.  v.  Wallace,  68  Pa.  St.  302;  8  Am.  Rep.  178. 
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[125  Pennsylvania  State,  634.] 

Negotiable  Instruments.  —  Legal  Relation  of  Parties  to  Bill  or 
Note  to  Each  Other  is  Presumed  to  be  that  indicated  by  the  order 
in  which  their  names  stand  upon  it.  The  maker  is  liable  to  the  payee, 
the  payee  to  his  indorsee,  and  so  on  down  the  line  of  indorsements.  The 
last  indorsee  is  presumed  to  be  the  holder  and  owner  of  the  note,  and 
entitled  to  its  proceeds. 

Negotiable  Instruments  —  Liability  on  Irregular  or  Anomalous  In- 
dorsement. —  In  an  action  to  recover  upon  a  note,  it  appeared  that  the 
defendant  had  indorsed  the  note,  and  had  also  written  his  name  under 
the  words  "credit  the  drawer,"  on  the  face  of  the  note,  before  the  maker 
had  signed  it  or  the  blank  had  been  filled  with  the  names  of  the  payees, 
whose  names  were  afterwards  placed  on  the  back  of  the  note  under  the 
defendant's  indorsement.  In  such  case,  the  defendant's  legal  liability 
was  that  of  second  indorser  only,  and  he  incurred  no  liability  to  the 
payees.  His  indorsement  could  not  be  turned  into  a  contract  to  guaran- 
tee payment  of  the  note  by  parol  testimony,  because  of  the  Pennsylvania 
statute  of  frauds  of  1855;  and  the  words  "  credit  the  drawer  "  implied 
no  promise  or  undertaking  on  the  part  of  the  defendant,  but  were  a  di- 
rection to  all  persons  to  whom  the  note  might  be  presented  to  treat 
with  the  drawer  as  the  owner,  notwithstanding  the  apparent  title  of  the 
indorsee. 

Action  of  assumpsit  to  recover  upon  a  negotiable  note.    The 
facts  appear  in  the  opinion. 

W.  B.  Brownall,  for  the  plaintiff  in  error. 

V.  O.  Robinson  and  William  M.  Hayes,  for  the  defendants  in 
error. 
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Williams,  J.  The  point  on  which  this  case  turned  in  the 
court  below  has  not  been  decided  in  this  state,  so  far  as  we 
have  been  able  to  learn  from  a  somewhat  extended  examina- 
tion. 

Like  all  questions  affecting  the  liability  of  parties  to  nego- 
tiable paper,  it  is  important,  and  should  be  fully  considered. 
It  is  raised  upon  a  promissory  note  in  the  form  following: — 
"$1,000.  West  Chester,  Pa.,  October  25,  1882. 

"158  days  after  date  we  promise  to  pay  to  the  order  of  the 
administrators  of  Wm.  Baker,  at  the  First  National  Bank  of 
West  Chester,  one  thousand  dollars,  without  defalcation,  for 
value  received. 

"Credit  the  drawer.  Alfred  Mancill  &  Son. 

"  Bennett  Temple." 

On  the  back  of  the  note  were  the  following  indorsements: 
Bennett  Temple,  Frederick  W.  Baker,  James  A.  Baker,  Levis 
G.  Baker. 

The  action  is  brought  by  the  heirs  at  law  of  William  Baker, 
who  were  the  real  payees  and  owners  of  the  note,  against  Ben- 
nett Temple,  whose  indorsement  appears  on  the  note  above 
that  of  the  payees.  The  defense  is,  that  while  Temple  might 
be  liable  to  an  indorsee,  he  is  not  liable  to  the  payees  who  are 
of  necessity  the  first  indorsers.  The  jury  before  whom  the 
case  was  tried  returned  a  special  verdict,  covering  the  impor- 
tant questions  of  fact,  as  follows:  1.  That  the  administrators 
were  made  payees  for  the  use  of  the  present  plaintiffs,  the  par- 
ties in  interest;  2.  That  Temple  wrote  his  name  under  the 
words  "  credit  the  drawer,"  and  on  the  back  of  the  note,  be- 
fore it  was  signed  by  the  maker  or  the  blanks  filled  up;  3.  That 
the  blanks  were  filled,  the  note  signed,  and  the  indorsement 
made  by  the  administrators  after  the  indorsement  by  Temple; 
4.  That  the  plaintiffs  have  exhausted  their  legal  remedies 
against  Mancill  and  Son,  the  makers.  The  court  below  en- 
tered judgment  in  favor  of  the  plaintiffs. 

To  sustain  this  judgment,  the  liability  of  the  defendant 
must  rest  either  upon  his  indorsement  or  upon  his  direction 
to  "credit  the  drawer."  His  indorsement  is  of  that  sort  de- 
scribed in  our  cases  as  an  "anomalous"  one.  Though  not  the 
payee,  his  indorsement  as  to  its  order  or  place  on  the  back  of 
the  note  is  first,  that  of  the  payees  being  under  his.  Before 
the  passage  of  the  statute  of  frauds  in  1855.  such  an  indorser 
was   held   liable   to  the   payee   as   a  guarantor,   if  such   was 
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the  understanding  when  the  indorsement  was  made,  and  the 
payee  might  write  a  contract  of  guaranty  above  the  name  of 
such  indorser,  and  sue  upon  it:  Leech  v.  Hill,  4  Watts,  448; 
Taylor  v.  McCune,  11  Pa.  St.  460.  Since  1855,  these  cases 
have  been  necessarily  departed  from  so  far  as  to  require  a 
memorandum  in  writing,  "signed  by  the  party  to  be  charged 
therewith,"  as  the  evidence  of  any  contract  of  guaranty.  The 
indorsement  which  imports  only  the  commercial  contract  into 
which  every  indorser  enters  is  not  such  a  memorandum:  Jack 
v.  Morrison,  48  Id.  113;  Schafer  v.  Bank,  59  Id.  144;  98  Am. 
Dec.  323;  Murray  v.  McKee,  60  Pa.  St.  35.  The  result  of 
these  cases  has  been  to  fix  the  position  and  legal  liability  of 
such  an  indorser  as  that  of  a  second  indorser.  He  is  not 
liable  to  the  payee;  but  if  compelled  by  a  later  holder  to  pay, 
he  has  a  right  to  proceed  against  the  payee  for  reimburse- 
ment: Slack  v.  Kirk,  67  Id.  380;  5  Am.  Rep.  438;  Eilbert  v. 
Finkbeiner,  68  Pa.  St.  243;  8  Am.  Rep.  176;  Hauer  v.  Patter- 
son, 84  Pa.  St.  274.  Such  an  indorser  may  still  be  converted 
into  a  guarantor  by  an  agreement  in  writing  signed  by  him; 
but,  in  the  absence  of  the  writing,  his  liability  is  fixed  by  the- 
law  merchant:  Eilbert  v.  Finkbeiner,  supra.  It  is  clear,  there- 
fore, that  the  payees  cannot  recover  against  Bennett  Temple 
as  a  guarantor,  because  of  the  statute  of  frauds;  nor  as  an  in- 
dorser, because  they  are  prior  parties  to  the  note,  and  liable  to 
him. 

The  learned  judge  of  the  court  below  seems  to  have  been  of 
this  opinion,  for  he  says:  "If  it  was  not  for  the  words  'credit 
the  drawer,'  separately  signed  by  the  defendant,  the  case 
would  be  undoubtedly  ruled  in  favor  of  the  defendant  by  the 
case  of  Schafer  v.  Bank."  He  then  proceeds  to  expand  these 
words  into  the  following:  "A  Mancill  and  Son  have  this  day 
made  their  promissory  note  for  one  thousand  dollars,  which  I 
have  indorsed  for  their  accommodation.  The  person  to  whom 
said  note  may  be  given  for  value  is  hereby  authorized  to  give 
credit  to  said  A.  Mancill  and  Son."  Now,  unless  this  is  the 
commercial  meaning  of  the  words  "credit  the  drawer,"  the 
statute  of  frauds  is  as  clearly  violated  as  it  would  be  by  in- 
grafting such  a  guaranty  upon  a  mere  indorsement.  What, 
therefore,  do  the  words  mean? 

The  legal  relation  of  the  parties  to  a  bill  or  note  to  each 
other  is  presumed  to  be  that  indicated  by  the  order  in  which 
their  names  stand  upon  it.  The  maker  is  liable  to  the  payee, 
the  payee  to  his  indorsee,  and  so  on  down  the  line  of  indorse- 
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ments.  The  last  indorsee  is  presumed  to  be  the  holder  and 
owner  of  the  note,  and  entitled  to  its  proceeds.  The  note  in 
question  was  made  by  Mancill  and  Son  to  the  administrators 
of  William  Baker.  They  indorsed  it.  The  indorsement  of 
Temple  being,  in  law,  that  of  second  indorser,  he  would  ap- 
pear to  be  entitled,  as  against  the  prior  parties,  to  the  pro- 
ceeds of  the  note.  The  office  of  the  memorandum  we  are 
considering  is  to  advise  the  bank  or  other  party  to  whom  it 
may  be  offered  that,  contrary  to  the  prima  fades  of  the  note, 
he  is  not  the  owner;  that  his  indorsement  is  for  the  accom- 
modation of  the  prior  parties,  and  that,  as  between  him  and 
them,  the  drawer  is  entitled  to  have  the  proceeds  of  the  note 
delivered  to  him,  or  passed  to  his  credit.  It  is  not  a  declara- 
tion that  the  maker  is  worthy  of  credit,  nor  a  request  that 
credit  be  given  him  upon  the  responsibility  of  the  person  sign- 
ing the  memorandum,  but  a  statement  that  such  person  is 
not  the  owner  in  fact,  though  such  in  appearance,  of  the  note 
to  which  the  memorandum  is  attached,  and  disclaims  any  in- 
terest in  its  proceeds. 

The  court  below  was  wrong  in  treating  the  words  "credit 
the  drawer"  as  implying  an  undertaking  to  pay,  or  as  afford- 
ing any  basis  for  liability  on  the  part  of  Temple.  It  was  also 
wrong  to  say  that  "the  jury  could  look  at  the  note,  the  in- 
dorsement, the  words  'credit  the  drawer,'  and  all  the  parol 
testimony,  and  say  whether  the  contract  was  original  or  col- 
lateral." Since  the  statute  of  frauds,  in  1855,  parol  testimony 
is  not  admissible  to  show  a  contract  for  the  payment  of  the 
debt  of  another,  if  over  twenty  dollars  in  amount,  and  the  jury 
had  no  right  to  consider  the  parol  testimony  on  that  subject. 
The  indorsement  was  entitled  only  to  the  force  which  the  gen- 
eral commercial  law  gives  it;  and  the  direction  to  credit  the 
drawer  was  without  significancy  on  the  question  of  Temple's 
liability  as  an  indorser.  It  neither  increased  nor  diminished 
his  liability  in  any  particular. 

It  has  been  urged  that  Roth  v.  Barrier,  2  Penny.  214,  is  an 
authority  in  support  of  the  ruling  of  the  court  below,  but  we 
do  not  so  understand  it.  In  that  case  Kline,  the  irregular  in- 
dorser, was  held  liable,  not  upon  his  indorsement,  or  upon  the 
words  "credit  the  drawer,"  but  upon  a  distinct  and  indep  n- 
dent  agreement  to  pay  the  note,  founded  on  a  sufficient  con- 
sideration. In  the  opinion  of  this  court,  delivered  by  our 
brother  Sterrett,  this  appears  very  clearly.  He  says,  on  page 
219:  "In  view  of  the  explicit  instructions  thus  given,  the  jury 
Am.  St.  Rkp.,  Vol.  XI.  —59 
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must  have  found  that  the  plaintiff  in  error,  in  consideration  of 
obtaining  the  confession  of  judgment,  promised  absolutely  and 
unconditionally  to  pay  the  balance  due  on  the  note,  and  that 
the  judgment  for  five  thousand  dollars  was  given  by  Kline  on 
the  faith  of  that  promise."  Such  a  promise  furnished  a  dis- 
tinct basis  for  liability  to  the  payee,  on  which  alone  the  recov- 
ery against  Roth  rested. 

On  the  whole  case,  we  conclude  that  the  plaintiffs,  the 
payees,  are  not  entitled  to  judgment  on  the  special  verdict,  for 
the  following  reasons:  1.  The  irregular  or  anomalous  indorse- 
ment of  Temple  imposed  upon  him  the  liabilities  of  second 
indorser,  and  did  not  make  him  liable  to  the  payees;  2.  His  in- 
dorsement cannot  be  turned  into  a  contract  to  guarantee  pay- 
ment of  the  note  by  parol  testimony,  because  of  the  statute  of 
frauds;  3.  The  words  "  credit  the  drawer"  imply  no  promise 
or  undertaking  on  the  part  of  him  who  uses  them,  but  are  a 
direction  to  all  persons  to  whom  the  note  may  be  presented  to 
treat  with  the  drawer  as  the  owner,  notwithstanding  the  ap- 
parent title  of  the  indorsee.  This  was  the  question  on  which 
the  case  turned  in  the  court  below,  and  the  only  one  involved 
which  was  not  well  settled  by  our  own  cases. 

It  is  apparent  that  the  application  of  these  principles  to  this 
case  leaves  the  plaintiffs  nothing  upon  which  to  stand,  and 
the  judgment  is  therefore  reversed. 


Negotiable  Instruments —  Successive  Indorsements.  —  Every  indorser 
is  responsible  to  every  holder,  and  to  every  one  whose  name  appears  on 
the  note  subsequent  to  his  own,  and  who  has  been  compelled  to  pay  the 
amount  of  the  note:  McNeilly  v.  Patchen,  23  Mo.  40;  66  Am.  Dec.  651;  Con- 
nely  v.  Bourg,  16  La.  Ann.  108;  79  Am.  Dec.  568;  and  so  where  several  per- 
sons indorse  a  bill  of  exchange  or  any  negotiable  instrument,  the  legal  effect 
is  to  subject  them  to  each  other  in  the  order  of  their  indorsement,  the  legal 
presumption  being  that  the  payee  is  the  first  indorser:  Rhinehnrt  v.  Schall,  69 
Md.  352.  Where  several  persons  indorse  a  bill  of  exchange  or  any  negotiable 
instrument,  the  legal  effect  of  their  successive  indorsements  is  to  make  them 
liable  to  each  other  in  the  order  of  time  in  which  they  signed  their  respective 
names  as  such  indorsers;  but  this  legal  effect  may  be  rebutted  by  parol  proof 
to  the  contrary,  such  as  proof  that  all  the  indorsers  were  accommodation  in- 
dorsers, or  co-sureties  by  an  agreement  among  themselves:  Farwell  v.  Ensign, 
66  Mich.  600;  Rhinehart  v.  Schall,  69  Md.  352. 

Negotiable  Instruments  —  Presumption  as  to  Ownership.  —  Posses- 
sion of  a  note  is  prima  facie  evidence  of  ownership:  Doll  v.  Rizotti,  20  La. 
Ann.  263;  96  Am.  Dec.  399;  Kurikel  v.  Spooncr,  9  Md.  462;  66  Am.  Dee  49; 
Way  v.  Richtrdson,  3  Gray,  412;  63  Am.  Dec.  760;  but  the  mere  possession 
by  a  third  party  of  an  unindorsed  negotiable  paper,  payable  to  the  order  of 
the  payee  named  therein,  is  not  even  prima  facie  evidence  of  title  as  against 
such  payee:    Vastine  v.   Wilding,  45  Mo.  S9;  100  Am.  Dec.  349.     But  the  de- 
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livery  of  an  unindorsed  promissory  note  passes  an  equitable  title:  Carpenter 
v.  Tucker,  98  N.  0.  316.  And  although  possession  is  ordinarily  prima  facie 
evidence  of  ownership,  still  an  agent's  possession  of  a  promissory  note,  pay- 
able to  his  principal,  is  not  such  ownership  as  will  authorize  a  recovery  in  the 
agent's  name,  his  ownership  being  denied  by  a  sworn  plea:  Cobb  v.  Bryant, 
86  Ala.  316. 

Negotiable  Instruments  —  Indorsers.  —  A  person  who  indorses  a  prom- 
issory note  at  the  time  it  is  executed,  and  before  it  is  delivered  to  the  payee, 
will  be  considered  as  a  joint  maker:  Schroeder  v.  Turner,  68  Md.  506.  The 
transferee  of  a  promissory  note,  made  payable  to  order  of  the  maker,  and  by 
such  maker  indorsed  in  blank,  holds  such  note  with  the  presumption  that  it 
was  negotiated  for  value  before  maturity  without  notice  of  equities  existing  be- 
tween the  prior  parties  to  the  note:  Cochrane  v.  Dickerson,  40  La.  Ann.  127. 
Where  the  name  of  one,  not  the  payee,  is  written  on  the  back  of  a  promissory 
note,  he  is  prima  facie  an  indorser:  Moorman  v.  Wood,  117  Ind.  144.  Where 
a  plaintiff  is  a  bona  fide  holder  of  a  draft  for  value  before  maturity,  it  makes 
no  difference  whether  the  drawer's  name  was  signed  before  or  after  the  ma- 
turity of  such  draft:  Hopps  v.  Savage,  69  Md.  513;  compare  Hubbard  v. 
Matthews,  54  N.  Y.  43;  13  Am.  Rep.  562;  Slack  v.  Kirk,  67  Pa.  St.  380;  5 
Am.  Rep.  438;  Phelps  v.   ViscJier,  50  N.  Y.  69;  10  Am.  Rep.  433. 
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Agreements,  contemporaneous  written,  894. 

parol  evidence  of  circumstances  and  conduct  of  parties,  894. 

parol  evidence  of  verbal  to  vary  written,  894. 

subsequent  parol,  894. 
Appellate  Proceedings,  errors  whieh  do  not  prejudice  appellant,  287. 
Assignment  for  Benefit  of  Creditors,  preferences  contained  in  other  in- 
struments, 563. 

preferences  prohibited  by,  562. 

preferences  which  cannot  be  set  aside,  563. 

Banks  and  Banking,  forged  bills,  payment  of  by,  616. 

forged  checks  and  bills,  payment  of  is  at  peril  of  payor,  61ft. 
Boundaries,  agreement  establishing,  592. 

estoppel  to  deny  correctness  of,  592. 

Carriers,  act  of  God  and  want  of  diligence,  union  of,  in  creating  a  loss,  863. 
act  of  God  which  will  excuse  delay,  362. 
agreeing  to  carry  within  a  specified  time,  360. 
cannot  refuse  one  and  carry  for  another,  647. 
compensation,  always  entitled  to  reasonable,  648. 
damages,  reasonable  for  want  of  diligence,  360. 
delay,  act  of  God  excuses,  362. 
delay  caused  by  strikes,  riots,  and  the  like,  365. 
delay  caused  partly  by  act  of  God  and  partly  by  fault  of  carrier,  363, 

364. 
delay  in  carrying  perishable  articles,  360. 
delay,  instances  where  deemed  unreasonable,  361. 
delay,  unreasonable,  what  is,  is  a  question  for  the  jury,  361. 
delay,  what  will  excuse,  361,  362. 
delivery,  time  within  which  must  be  made,  360. 
discrimination  against  grain  delivered  at  different  elevators  in  the  same 

city,  651. 
discrimination  against  person  for  refusing  exclusive  patronage,  651. 
discrimination  against  persons  on  account  of  race,  color,  or  condition,  651. 
discrimination  by  contracting  to  carry  for  one  shipper  cheaper  than  for 

his  rivals,  652. 
discrimination  by,  what  forbidden,  647. 
discrimination  in  favor  of  competitive  points,  650. 
discrimination  in  favor  of  passengers  purchasing  tickets  at  office,  QOfK 
discrimination  must  be  just  and  reasonable,  617. 
discrimination  in  favor  of  large  shippers,  649. 
discrimination  in  favor  of  long  distances,  650. 
discrimination  in  favor  of  through-freight,  650. 
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Carriers,  discrimination,  statute  forbidding  all,  whether  constitutional,  640. 

discrimination,  statutory  and  constitutional  provisions  regarding,  654,655. 

discrimination,  test  to  determine  whether  it  is  unjust,  649. 

discrimination,  unreasonable,  instances  of,  652. 

discrimination,  whether  just  or  lawful,  649. 

express  companies,  discrimination  between,  653. 

floods,  snow,  and  the  like,  may  excuse  delay,  362,  363. 

live-stock,  liability  for  delay  in  transportation,  361. 

locality,  discrimination  against,  648. 

measure  of  damages  for  delay  in  transportation,  366. 

not  bound  to  treat  all  persons  with  absolute  equality,  647. 

perishable  property,  liability  for  delay  in  transportation,  361. 

persons,  discrimination  against,  648. 

preferences,  right  of  to  grant,  648. 

right  to  carry  for  some  persons  without  charge,  365. 

strike  of  employees,  liability  for  damages  resulting  from,  647,  648. 
Contempts,  classification  of,  214. 

convictions  for,  when  void,  256. 

power  of  courts  to  punish  is  inherent,  213. 
Criminal  Law,  adultery,  conviction  for,  when  sustainable,  216. 

adultery,  essentials  of  statutory  crime  of,  21. 

assault,  intent  necessary  to  constitute  offense  of,  835. 

assault,  instances  of,  835. 

assault,  what  constitutes,  835. 

conspiracy,  declarations  of  co-conspirators,  229. 

corpus  delicti,  proof  of,  201. 

former  acquittal  or  conviction,  when  a  defense,  228. 

larceny,  elements  of  crime  of,  19. 

murder  of  two  persons  when  two  distinct  crimes,  228. 

negligent  homicide,  119. 

reasonable  doubt,  what  is,  159. 

seduction,  definition  of,  829. 
Chops,  title  to  growing,  in  whom  vested,  747. 
Custom  and  Usage,  cannot  contravene  a  rule  of  law,  632. 

may  explain  terms  in  a  writing,  632. 

Damages,  exemplary,  when  reasonable,  65. 

measure  of  for  carrier's  want  of  diligence,  366. 
Dktinition,  of  jurisdiction,  822. 

of  negligence,  548. 

of  rule  in  Shelley's  case,  100. 

of  seduction,  829. 

Elections,  ballots  cannot  be  contradicted,  799,  800. 

ballots  constitute  best  evidence  of  the  will  of  the  voters,  798. 
ballots,  evidence  of  voter  showing  for  whom  he  intended  to  vote,  800. 

ballots  having  a  written  name  opposite  a  printed  name,  800. 

ballots  imperfectly  sealed  up,  799. 

ballots  lose  their  presumptive  purity,  when,  798,  799. 

ballots,  preservation  and  safe-keeping  of  must  be  shown,  798. 

ballots,  sealing  of  boxes,  necessity  of,  799. 

ballots,  technical  inaccuracies  in,  799. 

ballots,  when  constitute  primary  evidence,  778. 

irregularities  in  conducting,  effect  of,  776. 

voters,  qualifications  of,  777. 
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Employer  and  Employee,  action  by  employee  against  one  who  procures  hU 
discharge,  478. 

action  for  inciting  actress  to  leave  employment,  476. 

action  for  enticing  employee  to   leave  employment,    contract  must  be 
shown,  476. 

action  for  enticing  servant  to  leave  employment,  476,  478. 

action  for  procuring  one  not  to  enter  on  employment,  476. 
Equity,  reformation  of  deed  in,  845. 
Estate,  heirs,  effect  of  this  word  in  creating  a  fee,  100,  101. 

life,  when  vested  in  wife  by  a  gift,  99. 

power  of  disposition  generally  creates  a  fee,  100,  106. 
See  Shelley's  Cass. 
Evidence,  opinions  of  witnesses,  466. 

parol,  of  contemporaneous  agreement,  893. 

parol,  to  contradict  receipts,  393. 

parol,  to  add  to,  vary,  or  contradict  writing,  395. 

parol,  to  show  antecedent  or  contemporaneous  agreement,  894. 

parol,  to  show  execution  of  a  writing,  394. 

parol,  to  show  what  was  litigated,  394. 
Execution,  lien  of,  relates  to  its  date,  716. 

levy  under,  what  sufficient,  716. 

partnership  property,  exemption  of,  297. 
Express  Companies,  railroads  must  extend  facilities  to,  653. 

railroads,  whether  may  grant  exclusive  rights  to,  653. 

Fraud,  badges  of,  759. 

burden  of  proving,  758. 

burden  of  proving,  when  parties  occupy  fiduciary  relations,  75ft. 

ignorance  of,  burden  of  proving,  758. 

sufficiency  of  evidence  of,  759. 
Fraudulent  Conveyance,  evidence  of,  757. 

intent  of,  when  a  question  of  law,  and  when  of  fact,  758. 

Habeas  Corpus,  contempts,  convictions  for,  not  reviewable,  255. 

errors  or  irregularities  cannot  be  corrected  by,  255. 
Homestead,  alienation  or  encumbrance  of,  45,  46. 
Husband  and  Wife,  alimony,  allowance  of,  after  decree  of  divorce,  856. 

alimony,  allowance  of,  when  proper,  856. 

deed  from  one  to  the  other,  51. 

pledge  by  wife  to  secure  debt  duo  husband,  243. 

Insurance,  concealment  of  material  facts  from  the  insurer,  58. 

forfeitures,  waiver  of,  57. 

other  insurance,  condition  against,  58. 

proof  of  loss,  waiver  of  defects  in,  72. 
Insurance,  Life,  beneficiaries,  assent  of,  necessary  to  surrender,  726. 

beneficiaries,  death  of,  effect  on  policy,  723,  724. 

beneficiaries,  interest  of,  cannot  be  defeated  by  assignment,  722. 

beneticiaries,  surrender  and  change  without  the  assent  of,  722. 

for  the  benefit  of  children,  share  of  each  vests  in  his  heirs,  721. 

for  the  benefit  of  children,  vests  an  interest  in  them  as  an  immediate 
gift,  722. 

heirs  of  beneficiaries,  interest  of,  722. 

Judgment,  against  one  of  several  co-trespassers  does  not  release  the  other, 
907. 
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Jurisdiction,  collateral  attacks  upon,  256. 
defined,  821. 
recitals  in  favor  of,  27. 

Laches  which  preclude  relief,  885. 

Master  and  Servant,  action  by  servant  against  one  procuring  his  discharge, 
478. 

action  for  attempting  to  entice  servant  to  leave  master,  447. 

action  for  enticing  servant  away  from  service  does  not  lie  unless  defend- 
ant knew  of  the  employment,  477. 

action  for  inducing  servant  to  leave  at  end  of  his  term  of  employment, 
476. 

action  for  inducing  servant  to  leave,  contract  to  serve  must  be  proved, 
476. 

action  for  inducing  servant  to  leave,  who  is  serving  under  voidable  con- 
tract, 477. 

coercing  servant  to  leave  employment,  477. 

cropper,  enticing  away,  liability  for,  475. 

danger,  order  of  foreman,  servant  assumes  risks  of,  502. 

employing  servants  of  another,  liability  for,  478. 

enticing  away  servants,  measure  of  damages  in.  action  for,  478. 

enticing  away  servants  is  not  a  public  offense,  478. 

enticing  away  servants  of  another,  liability  for,  474,  475. 

enticing  away  servant  who  is  working  by  the  piece,  476. 

fellow-servants,  engineer  ami  brakeman,  569. 

fellow-servants,  exception  to  rule  that  master  is  not  liable  for  injury  of 
one  servant  from  negligence  of  another,  570. 

fellow-servants,  instances  of,  569. 

harboring  servant,  liability  for,  477. 

intermeddling  between,  liability,  474,  475. 

risks,  assumption  of  damage  by  servants,  502. 
Mortgage,  to  secure  future  advances,  293. 

Municipal   Corporation,  bridges,  liability  for  injuries  resulting  from  de- 
fects in,  65. 

streets,  lighting  of,  is  not  a  duty,  143. 

streets  of,  use  of,  by  street  or  other  radways,  682. 

Neglig;:nC!:.  contributory,  instances  of,  66. 

letting  child  go  upon  track  of  railway,  90. 

letting  child  play  in  street,  90. 
NEaoriAnr,K  Instruments,  amount  which  bona  fide  holder  may  recover  on 
instrument  obtained  from  maker  by  fraud,  321. 

bonajhlf  holder  not  affected  by  infirmities  in  inception  of,  310. 

bona  ri'l''s  of  holder,  when  must  he  shown,  324,  326. 

blair;  signed  in,  and  wrongfully  filled  up,  316. 

burden  of  proof  concerning  bonajhh-s  of  holder,  323,  324. 

delivery  by  maker,  want  of,  as  a  defense,  313. 

delivery  in  violation  of  condition  imposed  by  maker,  314,  315. 

delivery  procured  by  theft,  313. 

deposit'   1  in  escrow,  and  delivered  in  violation  of  the  condition,  315. 

duress  in  origin  of,  does  not  affect  bona  fide  holder,  310. 

exeeu;e  i  with  conditions  which  may  lie  detached,  317. 

fraud  in  detaching  conditions  annexed,  317. 
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Hmotiablb  Ihstrum KNT8,  fraud  in  inception  being  shown,  holder  most  prore 

his  bona  fides,  325. 
fraud  in  misrepresenting  contents  of,  818. 
fraud  in  obtaining  from  payee  does  not  release  indoraer,  811. 
fraud  in  obtaining,  statutes  of  Illinois,  cases  falling  within,  312,  818. 
fraud  in  origin  of  does  not  affect  bona  fide  holder,  309. 
fraud  in  origin  of  affects  holder  with  notice  or  without  ▼aloe,  310. 
fraud  in  origin  of,  holder  acquiring  after  maturity,  when  affected  by, 

310. 
fraud,  holder  acquiring  after  maturity,  when  affeoted  by,  310. 
fraud  in  origin,  payee  when  not  affected  by,  310. 
fraud  in  procuring  delivery  of,  313. 
fraud  in  procuring,  statutes  concerning,  311. 
fraud  in  representing  that  the  paper  was  an  instrument  of  a  different 

character,  319. 
fraud  in  reading  to  maker,  311. 

given  to  defraud  creditors,  enforceable  against  maker,  31. 
illiterate  persons  signing  without  knowing  contents,  320. 
ignorance  of  contents  of,  when  no  defense,  318. 
indorsee,  successive  liability  of,  930. 
indorsers,  when  regarded  as  joint  makers,  931. 
negligence  of  makers  in  executing,  320. 

obtained  by  fraud,  and  then  taken  as  collateral  security,  322. 
possession  of  is  prima  facie  evidence  that  possessor  is  holder  bona  fide, 

323. 
presumption  as  to  ownership  of,  930. 
put  in  circulation  in  violation  of  instructions,  314. 
signed  in  blank,  and  wrongfully  filled  up,  316. 
surety,  apparent  principal,  when  may  be  shown  to  be  a,  726. 
transfer  from  bona  fide  holder,  rights  of,  322. 
written  over  name  signed  on  blank  piece  of  paper,  317. 
Nkw  Trial,  newly  discovered  evidence  as  a  ground  for,  757. 

Payments,  application  of,  616. 

Practice,  new  trial,  time  in  which  motion  for  may  be  made,  403. 
Principal  and  Agent,  agent's  authority,  those  who  deal  with  must  ascer- 
tain, 409. 

personal  liability  of  agent  who  contracts  without  authority,  234. 

release  of  surety  by  extending  time  for  payment,  243. 

Railways,  crossings,  duties  required  at,  786. 

culverts,  liability  for  insufficient,  65. 

negligence  of,  in  not  giving  warning  of  danger,  66. 
Rilea.se  of  one  of  several  wrong-doers,  whether  releases  all,  907. 

of  one  wrong-doer,  reserving  liability  of  the  others,  907. 

of  one  wrong-doer,  when  not  conclusive,  908. 

under  seal,  implies  a  consideration,  907. 

without  consideration,  907. 
Representations,  false,  when  will  avoid  a  contract,  350,  351. 
Reversioner,  statute  of  limitation  against,  173. 

8ale,  vendor  may  retain  title  to  personalty  until  full  payment  is  made,  811, 
warranty  of  quality,  purchaser's  suit  for  breach  of,  691. 
warranty,  wlnn  exists,  and  what  covered  by,  S79. 
warranty,  what  constitutes,  S79. 
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8helley's  Cask,  children,  limitation  to,  101,  105. 

conveyance  to  one  and  his  children,  105. 

defined,  100. 

estate  of  remaindermen  and  life  tenant  must  be  of  same  quality,  106. 

heirs,  what  will  limit  the  signification  of  this  word,  102,  103. 

heirs  of  body,  limitation  to,  104. 

heirs  must  include  all  the  heirs  of  the  first  taker,  106. 

instances  of  grants  and  devises  controlled  by,  105. 

issue,  limitations  to,  104. 

intention  of  grantor  or  testator,  when  prevents  application  of  the  rule, 
103. 

limitation  to  one,  and  to  be  divided  among  his  heirs  after  his  death,  105. 

limitation  over  in  the  event  of  the  failure  of  heirs,  105. 

limitation  to  children,  101,  105. 

limitation  vesting  estate  in  one  and  his  general  heirs  creates  an  estate  in 
fee,  100. 

power  of  disposition,  effect  of,  106. 

procreation,  use  of  words  of,  exclude  the  operation  of  the  rule,  105. 

restriction  on  power  of  alienation  cannot  affect,  104. 

statutes  supplanting,  100. 
Statute  of  Frauds,  part  performance,  what  is,  250. 
Statute  of  Limitations,  adverse  possession,  what  is,  342,  343. 

adverse  possession,  what  is  sufficient  to  support,  307. 

Trespassers,  liability  of  land-owner  for  injuries  suffered  by,  588. 
may  be  sued  jointly  or  severally,  906. 
partial  satisfaction  by  one  of  several,  908. 
payment  of  part  of  damages  by  one  of  several,  908. 
released  by  accepting  a  note  from  one  of  several,  908. 
release  to,  attorney  at  law  cannot  give,  909. 
satisfaction  accepted  from  one  releases  all,  907. 

Watercourse,  riparian  owner's  right  to  unobstructed  flow  and  use  of,  78. 
Will,  agreement  to  make  a,  51. 
instrument  construed  to  be,  32. 
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ABATEMENT. 
Right  to  Revive  Action  Lost  by  Long  Delay,  when.  — The  right  of  a 
plaintiff  to  revive  and  continue  an  action  against  the  successors  in  inter- 
est of  a  deceased  defendant  may  be  lost  by  long  delay  in  making  the  ap- 
plication, especially  if  the  successors  are  purchasers  in  good  faith,  and 
the  condition  and  value  of  the  property  have  greatly  changed,  and  the 
only  witnesses  by  which  the  facts  in  issue  can  be  established  are  dead. 
Hayes  v.  Nourte,  700. 

See  Nuisances. 

ABSTRACT-BOOKS. 
See  Taxation,  1. 

ACKNOWLEDGMENTS. 
Unsigned  Certificate  of  Acknowledgment  by  Notary  Public  is  Void, 
though  it  is  attested  by  his  seal.     Clark  v.  Wilson,  143. 
See  Married  Women,  1,  2. 

ADOPTION. 
See  Parent  and  Chtid,  1-4. 

ADULTERY. 
See  Criminal  Law,  9-13. 

ADVERSE    POSSESSION. 

1.  One  Who  by  Mistake  as  to  Boundaries  enters  upon  and  occupies 

land  not  embraced  in  his  title,  claiming  it  as  his  own  for  the  requisite 
statutory  period,  thereby  becomes  invested  with  the  title  thereto  by 
possession,  although  his  entry  and  possession  may  have  been  founded 
upon  a  mistake.     Caujield  v.  Clark,  845. 

2.  Where  a  party  is  in  actual  occupancy  of  a  part  of  the  land  in  dispute, 

claiming  the  whole  tract  by  adverse  possession,  he  must  show  that  his 
claim  of  title  is  founded  on  an  instrument  in  writing  to  the  whole  of  the 
disputed  premises  of  which  the  portion  occupied  is  a  pare.  Doyle  v. 
Wade,  334. 
%,  Possession  to  be  Adverse  must  be  Continuous.  — A  voluntary  and  in- 
tentional abandonment,  without  intention  of  returning  and  retaking  pos- 
session, no  matter  how  short,  destroys  adverse  possession;  but  what  is 
continuity  of  possession  must  to  a  great  degree  rest  upon  and  be  deter- 
mined by  the  circumstances  of  each  case,  as  the  condition  of  the  prop- 
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erty,  the  uses  to  which  it  is  adapted  or  employed,  the  circumstances 
and  situation  of  the  possession,  and  the  possessor's  intention  in  regard 
to  it.     Id. 

4.  Statute   of  Limitations  —  Void   Tax   Deed  —  Color   of   Title.  — 

Tax  deed  void  on  its  face,  but  containing  a  proper  description  of  the 
land,  is  sufficient  to  give  color  of  title  under  which  a  claimant  of  title 
in  good  faith  may  found  an  adverse  possession  so  as  to  set  the  statute 
of  limitations  in  motion.  It  is  a  "written  instrument"  upon  which 
a  claim  of  title  maybe  founded  as  being  "a  conveyance  of  the  prop- 
erty in  question,"  within  the  meaning  of  section  322  of  the  California 
Code  of  Civil  Procedure,  and  is  effective  as  notice  of  the  extent  of  the 
possession  and  claim  under  it.      Wilson  v.  Atkinson,  299. 

5.  Statute  of    Limitations  —  Void    Deed  —  Claim  of  Title    in    Good 

Faith.  —  Adverse  occupant  must  enter  and  hold  the  land  in  good 
faith,  believing  his  conveyance  to  be  valid,  in  order  to  begin  an 
adverse  possession  under  a  claim  of  title,  within  the  meaning  of  sec- 
tion 322  of  the  California  Code  of  Civil  Procedure,  providing  that 
such  occupant  must  found  such  claim  "upon  a  written  instrument  as 
being  a  conveyance  of  the  property  in  question."  Knowledge  that  the 
instrument  is  void  will  vitiate  the  claim  of  title;  but  such  knowledge 
must  be  actual,  and  not  such  as  would  arise  from  the  legal  construction 
of  the  instrument.     Id. 

6.  Statute  of    Limitations  —  Void   Tax  Deed  Admissible  in  Evidence 

to  Define  Character  and  Limit  Extent  of  Possession.  —  Void  tax 
deed  is  admissible  in  evidence,  in  an  action  of  ejectment,  for  the  pur- 
pose of  defining  the  character  and  limiting  the  extent  of  the  defendant's 
possession,  when  the  evidence  shows  that  the  defendant  entered  and 
held  possession  of  the  land  under  the  deed,  claiming  to  be  the  owner  of 
the  property  by  reason  of  the  conveyance,  and  that  the  plaintiff  had 
actual  notice  of  the  adverse  claim  and  its  foundation.  Id. 
See  Ejectment,  2. 

AGENCY. 

1.  Authority  of  Agent  Contained  in  Letters  Sent  to  Him  Dates  from 

Mailing  of  the  letters.     Ruggles  v.  American  etc.  Ins.  Co.,  G74. 

2.  Letter  Stating  that  "  Commission  of  Authority  as  Agents  of  This 

Company  in  the  City  of  Brooklyn"  had  been  forwarded  by  the 
writer,  an  insurance  company,  to  the  persons  addressed,  constitutes  the 
latter  the  general  agents  of  the  company.     Id. 

3.  General  Agent  may   Bind  his  Principals  by  Act  Contrary  to  his 

Special  Instructions,  if  such  act  be  within  the  scope  of  his  authority. 
Id. 

4.  Contract  —  Personal    Liability    of    Agent.  —  Agent  is  not  liable 

as  a  principal  on  a  contract  signed  by  him  without  authorit}',  un- 
less the  contract  contains  apt  words  to  charge  him  personally;  and  if 
he  is  not.  liable  on  the  contract,  he  is  only  liable  in  an  action  to  recover 
money  paid  or  work  or  labor  performed  under  the  contract,  or  for  spe- 
cial damages  sustained  by  reason  of  the  wrong  in  assuming  to  act  with- 
out authority.       Wallace  v.  Bentley,  231. 

5.  False    Representations   by   Agent   of    Authority  —  Special    Dam- 

ages. —  Agent  is  not  liable  for  special  damages  by  reason  of  false 
representations  of  authority  to  sell  certain  property,  on  account  of  which 
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the  plaintiff  failed  to  negotiate  with  the  owner,  or  with  his  authorized 
agent,  and  thus  failed  to  obtain  the  property.     Id. 

6.  Power  of  Attorney  —  Conveyance  by   Aoent.  —  Where  an  attorney 

in  fact  executes  a  deed  in  the  name  of  his  principal,  and  the  grantee 
therein,  on  the  same  day,  by  another  deed,  conveys  the  same  land  back 
to  the  attorney  in  fact,  both  deeds  are  prima  facie  fraudulent  and  void 
upon  their  face,  and  the  principal  is  not  bound  by  them,  but  may  re- 
pudiate the  conveyances,  and  recover  the  land  in  an  action  of  eject- 
ment.    McKay  v.   Williams,  597. 

7.  Remedy  —  Fraud   of  Agent  or  Trustee.  —  Where  the  misfeasance  or 

fraud  of  an  agent  or  trustee  appears  upon  the  face  of  his  conveyances, 
the  remedy  may  be  administered  in  a  court  of  law  as  well  as  in  a  court 
of  equity.     Id. 

8.  Conveyance  —  Purchaser  from   Attorney  in  Fact. — Where  an  at- 

torney in  fact  conveys  land  by  deed  in  the  name  of  his  principal,  and 
the  grantee  therein,  on  the  same  day,  deeds  the  land  back  to  such  attor- 
ney, both  deeds  are  prima  facie,  void,  and  the  purchaser  from  the  attorney 
is  not  a  purchaser  in  good  faith,  but  is  bound  by  what  appears  in  the 
chain  of  title  through  which  he  claims,  but  is  chargeable  with  notice  of 
the  fraud  which  appears  upon  the  face  of  the  deeds.     Id. 

9.  Agent  Who  Recovers  Judgment  in  his  Own  Name  Holds  Legal  Title 

thereto,  and  has  power  to  sell  and  transfer  it  for  the  benefit  of  his  prin- 
cipal; and  a  purchaser  in  good  faith,  to  whom  he  assigns  it,  becomes  the 
legal  and  equitable  owner  thereof,  and  the  principal's  interest  therein 
ceases  and  determines;  and  the  rights  of  such  assignee  will  not  be 
affected  by  payment  to  such  principal  after  the  making  of  the  assign- 
ment.    Seymour  v.  Smith,  683. 

10.  Agent  Who  Contracts  in  his  Own  Name,  and  Fails  to  Disclose  his 
Principal's  Name  at  the  time  of  making  a  contract  for  the  sale  or 
purchase  of  goods,  is  personally  liable  for  whatever  obligation  may  arise 
out  of  the  contract.  The  purchaser  may,  in  such  case,  rely  upon  the  re- 
sponsibility of  the  person  with  whom  he  deals  for  the  performance  of  the 
contract,  and  is  not  required  to  look  elsewhere  to  obtain  it.  Argerginger 
t.  ilacnaughton,  687. 

See  Execution,  1;  Factors,  1,  2;  Insurance,  2-4,  27;  Trover,  1-3. 

ALTERATION  OF   INSTRUMENTS. 
Negotiable  Instruments,  1. 

ANIMALS. 

1.  Care  in  Securing  a  Horse  and  Preventing  his  Escape  Which  his 

Owner  is  Bound  to  Observe  is  that  care  which  every  prudent  man 
would  exercise  in  dealing  with  similar  horses  at  a  like  place  and  under 
like  circumstances.  Though  a  horse  be  sensible,  gentle,  and  accustomed 
to  stand  at  his  owner's  door  in  a  busy,  noisy  street,  yet  if  he  be  fancy, 
stylish,  restless,  and  high-strung,  the  jury  may  infer  negligence  from 
leaving  him  loose  elsewhere  in  the  same  or  in  another  street,  unattended, 
except  by  the  owner  watching  him  from  a  distance  of  five  or  six  feet. 
PJJiiips  v.  Dew'ild,  45S. 

2.  Every  Horse  must  be  Properly  Secured  or  Attended  in  a  Crowded 

Business  Street  of  a  city,  when  there  by  the  act  of  his  owner,  and  sub- 
ject to  his  control,  no  matter  how  gentle  or  amiable  such  horse  may  be 
Id. 
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3.  Tiie  Fact  that  a  Loose  Horse  was  Frightened  bt  the  Efforts  of 
Persons  Trying  to  Stop  or  capture  him,  and  was  thereby  caused  to  run 
away,  will  not  relieve  from  liability  his  owner,  who  was  guilty  of  negli- 
gence iu  leaving  him  unfastened  and  unguarded  in  the  public  streets.    Id. 

APPEAL  AND  EBROR. 

1.  Refusal  to  Give  Charge  Which  is  Incomplete,  and,  as  It  Stands, 

Meaningless,  is  not  error.     Hangen  v.  Hachemeister,  691. 

2.  Objection  not  Made  at  Trial,  nor  included  in  any  assignment  of  er- 

ror, cannot  be  urged  for  the  first  time  in  the  appellate  court.  Slater  v. 
Chapman,  593. 

3.  Exception  Which  does  not  Point  out  wherein  Court  is  Conceived 

to  have  Erred  in  its  refusal  to  charge  as  requested,  and  thus  give  an 
opportunity  for  correction,  is  unavailing.      Tousey  v.  Roberts,  655. 

4.  Error  without   Prejudice.  —  Where  a  complaint   contains   irrelevant 

and  redundant  averments,  they  should  be  stricken  out  on  motion,  but 
the  refusal  to  strike  them  out  is  not  reversible  error,  unless  it  affirma- 
tively appears  that  prejudice  results  thereby  to  defendant.  Columbu.t 
etc.  R'y  Co.  v.  Bridges,  5S. 

5.  To  Submit  to  Jury,  as  Question  in  Dispute,  Material  Fact  Proved 

by  uncontradicted  testimony  in  the  case  is  error.     Jenks  v.  Colwell,  502. 

6.  Law  of  Case.  — Where  a  ruling  is  made  in  a  case  by  the  appellate  court, 

it  becomes  the  law  of  that  case,  and  cannot  be  reviewed  at  a  subsequent 
term.     Doyle  v.    Wade,  334. 

7.  Sureties  in  Undertaking  on  Appeal  are  Concluded  by  their  Agree- 

ment to  Pay  from  bringing  in  question,  in  an  action  against  them 
upon  their  undertaking,  any  issuable  fact  that  was  necessarily  deter- 
mined by  the  judgment  which  they  have  agreed  to  pay.  Seymour  v. 
Smith,  683. 

8.  Section  21,   page   734,    McClellan's  Digest  of  Florida  Statutes,  providing 

the  time  within  which  a  new  action  may  be  commenced,  when  judgment 
for  plaintiff  has  been  reversed  for  error,  or  when  verdict  and  judgment 
for  plaintiff  has  been  arrested,  has  no  application  where  the  plaintiffs  in 
the  suits  are  not  the  same,  or  where  the  plaintiff  in  the  first  suit  dis- 
continued his  action.  Doyle  v.  Wade,  334. 
See  Damages,  3,  6;  Ejectment,  3;  Election,  17;  Evidence,  24,  30;  Ln- 
structions,  4,  5;  Malicious  Prosecution,  14;  Railroad  Com- 
panies, 9;    Trial,  8. 

ASSAULT. 
See  Criminal  Law,  14-21. 

ASSIGNMENTS. 
See  Insurance,  19;  Judgments,  9. 

ASSIGNMENT   FOR   BENEFIT   OF   CREDITORS. 
1.  The  assignee  of  an  insolvent  debtor,  in  the  absence  of  fraud  in  fact  and 

of  statute  regulations,  takes  only  the  debtor's  rights;  and  consequently 

he  is  affected  with  claims,  liens,  and  equities  enforceable  as  against  the 

debtor.    Brown  v.  Brahb,  549. 
S.  An  Assignee  for  the  Benefit  of  Creditors  is  not  a  purchaser  in  good 

faith.     The  Miohigan  statute  relative  to  common-law  assignments  does 
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not  place  the  assignee  upon  any  better  footing  than  the  creditors  he 
represents.     Id. 

See  Chattel  Mortgages,  3. 

ASSUMPSIT. 
See  Bill  of  Particulars,  1. 

ATTACHMENT. 

1.  The  Undivided  Interest  of  an  Hhir  in  land  under  administration  is 

subject  to  attachment,  as  such  attachment  does  not  dispossess  the  ad- 
ministrator, nor  interrupt  the  administration.    McClellan  v.  Solomon,  381. 

2.  Fraudulent    Conveyance.  —  An    attachment    may   be   levied   on   the 

undivided  interest  of  a  debtor  in  land  held  by  a  third  party  under  a 
fraudulent  conveyance  from  him;  and  the  plaintiff,  on  obtaining  judg- 
ment, may  sell  such  interest,  and  his  purchaser  may  raise  the  question 
of  the  fraudulent  conveyance  in  an  action  of  ejectment  by  him  to  recover 
his  purchase  from  the  party  in  possession.    Id. 

See  Judgments,   18;  Married  Women,  5;  Sales,  2. 

ATTORNEY   AND   CLIENT. 
See  Criminal  Law,  47;  Trial,  6,  7. 

BAILMENTS. 

1.  Contract,  whether  for  Sale  or  Bailment.  — Contract  between  certain 

farmers  and  dairymen  and  one  K.,  that  they  should  furnish  him  milk, 
and  that  he  should  manufacture  it  into  butter  and  cheese,  sell  the  pro- 
ducts, and  after  deducting  four  cents  per  pound  for  the  butter  and  two 
cents  per  pound  for  the  cheese,  should  divide  the  balance  among  them 
in  proportion  to  the  amount  of  milk  furnished  by  each,  constitutes  him 
their  factor  merely,  and  does  not  vest  in  him  the  ownership  of  the  cheese 
and  butter  manufactured.     First  Nat.  Bank  of  Elgin  v.  Srhween,  174. 

2.  Confusion  of  Good.s. — If  one  unlawfully  mixes  and  confuses  his  goods 

witli  those  of  another  so-that  they  cannot  be  distinguished,  the  innocent 
party  becomes  entitled  to  the  whole.  Hence  if  one  who  has  contracted 
with  others  to  manufacture  into  butter  and  cheese  milk  furnished  by  them 
mixes  with  the  product  of  such  milk  butter  aud  cheese  purchased  from 
others  by  him,  he  or  his  successor  in  interest  has  no  title  to  any  of  the 
resulting  mixture,  unless  he  can  identify  that  part  which  was  his.     Id. 

BASTARDY. 

1.  A  Bastard  could  not   Inherit  even  from  its  Mother  by  the  common 

law,  and  this  rule  prevailed  in  the  state  of  Illinois  until,  in  the  year 
1829,  a  statute  was  enacted  rendering  illegitimates  competent  to  inherit 
from  their  mother.     Orlhwein  v.  Thomas,  159. 

2.  Every  Child  is  Presumed  to  have  been  Born  in  Lawful  Wedlock; 

and  this  presumption  must  prevail  until  overcome  by  clear  and  convin- 
cing proof.  Id. 
S.  Presumption  that  a  Child  was  Born  in  Lawful  Wedlock,  and  is  legiti- 
mate, is  not  overcome  by  mere  rumor,  nor  by  the  absence  of  positive 
proof  of  the  actual  marriage  of  its  parents,  nor  by  evidence  of  the  sons 
of  a  brother  of  the  child's  mother  that  they  had  heard  their  father  say 
that  such  mother  had  no  husband,  and  that  her  child  was  illegitimate. 
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And  where  the  question  was  as  to  the  legitimacy  of  Susannah,  wife  of 
Thomas  0.,  and  daughter  of  Hannah,  it  was  held  that  a  deed  made  after 
the  death  of  Hannah  l>y  her  parents,  James  and  Fanny  H.,  to  Susannah 
and  her  husband,  Thomas,  reciting  the  death  of  Hannah,  the  wife  of 
William  R.,  and  that  the  grantors  were  Hannah's  parents,  and  were  her 
heirs  at  law,  and  that  for  the  purpose  of  vesting  the  said  Susannah  and 
her  husband  with  all  the  lands  of  which  said  Hannah  was  possessed  in 
her  lifetime,  the  grantors  granted  to  said  Thomas  and  Susannah  all  the 
lands  which  descended  to  the  grantors  on  the  death  of  their  said  daugh- 
ter Hannah  R.,  did  not  remove  the  presumption  of  Susannah's  legiti- 
macy, though  if  she  were  legitimate,  she,  and  not  the  grantors  in  said 
deed,  was  the  heir  at  law  of  said  Hannah.    Id. 

BETTERMENTS. 
See  Husband  and  Wife,  2. 

BILL  OF  PARTICULARS. 

1.  Assumpsit  —  Bill   of  Particulars  —  Evidence  of  Void  Contract.  — 

Where  plaintiff  declares  in  assumpsit,  and  afterwards  files  a  bill  of  par- 
ticulars praying  the  recovery  of  money  paid  on  land  contracts  without 
consideration,  alleging  that  defendant  had  no  title  to  convey,  he  may 
prove  such  contracts  void  for  want  of  due  execution  under  the  statute 
of  frauds,  when  the  defendant  does  not  claim  that  such  evidence  would 
be  a  surprise  to  him,  or  that  he  is  unprepared  to  meet  it.  Wright  v. 
Dickitison,  602. 

2.  Bill  of  Particulars  is  considered  in  some  respects  as  an  amplification  of 

the  declaration,  but  it  is  sufficient  if  it  fairly  apprise  the  opposite  party 
of  the  nature  of  the  claim,  so  that  there  can  be  no  surprise.     Id. 

BOARD  OF  TRADE. 
See  Commerce,  1,  2. 

BONA  FIDE  PURCHASER. 
See  Agency,  9;  Executions,  2;  Judoments,  22;  Lis  Pendens,  5;  Negoti- 
able Instruments,  4;  Sales,  3;  Vendor  and  Vendee,  14. 

BONDS. 
See  Office  and  Officers,  1,  2. 

BOOM  COMPANIES. 
See  Definitions,  1;  Equity,  3;  Statutes,  5. 

BOUNDARIES. 
1.  Parol  Aorkbment  —  Burden  of  Proof.  —  Where  tenants  in  common 
by  exchange  of  deeds  divide  their  land,  but  leave  the  description  of  the 
boundary  line  confused  and  ambiguous,  and  the  grantee  of  one  of  the 
tenants,  as  plaintiff  in  ejectment,  claims  up  to  boundaries  fixed  by  a 
construction  of  the  deeds  by  the  court,  while  the  defendant,  the  grantee 
of  the  other  tenant,  claims  up  to  a  different  boundary  line  as  fixed  by 
a  parol  agreement  between  the  tenants,  the  burden  of  proof  is  on  de- 
fendant to  show  the  existence  of  such  agreement,  and  that  the  boundary 
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fixed  by  it  had  been  accepted  and  acquiesced  in  by  the  tenants.  Thia 
may  be  shown  by  the  acts  of  the  tenants  while  they  were  the  owners 
of  the  land,  by  showing  improvements  made  thereon  by  defendant's 
grantor,  and  statements  by  plaintiff's  grantor  made  subsequent  to  such 
agreement,  while  he  was  owner,  against  his  title.     Jones  v.  Pa&ldiy,  589. 

2.  Acquiescence  —  Limitations.  —  Where   parties,    by  mutual  agreement 

and  for  that  express  purpose,  meet  and  fix  a  boundary  line,  and  there- 
after acquiesce  in  the  line  so  established  between  them,  such  line  will 
be  considered  the  true  line  between  them,  notwithstanding  the  period  of 
such  acquiescence  falls  short  of  the  time  fixed  by  the  statute  of  limita- 
tions for  gaining  title  by  adverse  possession.     Id. 

3.  Parol   Agreement  —  Estoppel.  —  Where   the   boundary  line   fixed  by 

tenants  in  common  by  exchange  of  deeds  is  so  confused  and  ambiguous 
as  to  require  the  construction  of  a  court,  they  may  meet,  and  by  parol 
agreement  fix  the  boundary,  and  such  agreement,  if  acquiesced  in  for 
years,  will  operate  as  an  estoppel,  the  enforcement  of  which  will  not 
be  prevented  by  the  statute  of  frauds.     Id. 

BRIDGES. 
See  Railroad  Companies,  20. 

CARRIERS. 

1.  A  Railway  Company  has  No  Right  to  Eject  a  Passengeb  from  its 

Cars  because  his  Ticket  is  not  Stamped  and  his  signature  properly 
attested,  where  the  omission  to  so  stamp  and  attest  is  due  to  the  failure 
of  its  ticket  or  other  agents  to  comply  with  its  own  regulations.  A 
company  cannot  urge  the  error  of  its  agent  as  an  excuse  for  disregarding 
its  own  ticket,  nor  as  a  ground  for  relief  from  damages,  whether  general 
or  punitive,  for  ejecting  a  passenger  from  its  cars.  Head  v.  Georgia  etc 
R'y  Co.,  434. 

2.  Railroad  Company  cannot  Unreasonably  or  Unjustly  Ddxiriminati 

between  its  customers  in  its  charges  for  carrying  freight,  where  the 
conditions  are  equal.  What  will  amount  to  unjust  discrimination 
is  a  question  of  fact,  ordinarily  to  be  determined  upon  consideration  of 
all  the  facts  and  circumstances  of  the  case.  Moot  v.  Long  Island  R.  R. 
Co.,  643. 
2.  Contract  by  Railroad  Company  to  Carry  Coal  for  Particular  Per- 
son at  Rebate  of  fifteen  cents  per  ton  from  the  regular  tariff  rates, 
in  consideration  of  his  expending  a  large  sum  of  money  in  build- 
ing on  the  company's  lands,  and  in  part  for  its  use  and  convenience, 
a  dock  and  pocket  for  storing  coal,  and  of  his  undertaking  to  ship  coal 
in  large  quantities,  and  to  load  it  upon  the  cars,  cannot  be  declared  void 
as  against  public  policy,  in  the  absence  of  any  finding  as  a  matter  of  fact 
that  there  was  an  unjust  discrimination.  In  such  a  case,  it  cannot  be 
determined  as  a  matter  of  law  that  the  discrimination  was  unjust.     /(/. 

4.  Liability  of  Carrier  for   Breach  of  Contract.  —  Where   a  railroad 

company  undertakes  to  forward  goods  by  rail,  in  accordance  with  the 
shipper's  instructions,  but,  in  disregard  of  such  instructions,  forwards 
them  by  steamer,  and  the  goods  are  lost  by  fire  on  the  steamer,  the  car- 
rier is  liable  for  the  loss  in  an  action  on  the  contract.  In  such  case,  the 
principle  of  proximate  cause  is  immaterial,  and  cannot  be  invoked. 
Philadelphia  etc.  R.  R.  Co.  v.  Beck,  924. 
Am.  St.  Rep..  Vol.  XL— 60 
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4.  Carrier's  Stipulation  for  Lien  Subordinate  to  Right  of  Stoppage 
in  Transitu.  —  A  stipulation  in  a  bill  of  lading,  which  the  vendor  and 
shipper  of  goods  takes  from  the  carrier,  that  "the  several  carriers  shall 
have  a  lien  upon  the  goods  (shipped)  for  all  arrearages  of  freight  and 
charges  due  by  the  same  owners  or  consignees  on  other  goods,"  if  bind- 
ing at  all,  is  entirely  subordinate  to  the  consignor's  right  of  stoppage  in 
transitu,  and  is  ineffectual  to  give  the  carrier  a  lien  such  as  stipulated 
for,  which  will  take  precedence  of  such  right.  Farrell  v.  Richmond  etc. 
R.  R.  Co.,  760. 

6.  Constructive  Delivery  of  Goods. — There  being  no  actual  delivery  of 

goods  by  a  carrier  to  the  consignee,  a  constructive  delivery  can  only  be 
effected  by  an  agreetnent  on  the  part  of  the  carrier,  either  express  or 
implied,  to  hold  the  goods  for  the  consignee,  not  as  carrier,  but  as  his 
agent.     Id. 

7.  Liability  of  Carrier  for  Loss  of  Freight  by  Unavoidable  Delay.  — 

An  extraordinary  and  unprecedented  flood  causing  a  delay  in  transporta- 
tion and  loss  of  perishable  freight  is  such  act  of  God  as  will  excuse  the 
carrier  from  liability  for  the  loss,  provided  he  has  been  guilty  of  no  neg- 
ligence nor  departure  from  duty  contributing  to  the  occurrence  of  such 
loss.     Norris  v.  Savannah  etc.  Ry  Co.,  355. 

8.  Liability  of  Carrier  for  Failure  to  Give  Notice  of  Delay  in  Deliv- 

ery of  Freight.  —  Where  the  delivery  of  perishable  freight  is  delayed 
by  an  unprecedented  flood,  constituting  an  act  of  God,  a  mere  failure  to 
notify  the  consignor  or  consignee  of  the  detention  is  not,  of  itself,  negli- 
gence rendering  the  carrier  liable  for  the  consequences  of  such  delay, 
especially  in  the  absence  of  proof  that  if  notice  had  been  given  the  loss 
would  have  been  lessened,  or  to  what  extent.     Id. 

9.  Common  Carrier  Taking  Property  from  Person  not  Authorized  to 

Direct  its  Shipment  has  no  lien  thereon  for  his  services,  and  no  right 
to  retain  the  property.     Pingree  v.  Detroit  etc.  R.  R.  Co.,  479. 

10.  Seizure  by  Sheriff  under  Regular  Process  of  Property  in  Hands 
of  Common  Carrier  for  shipment  relieves  him  from  liability  for  its 
non-delivery  to  the  consignee.     Id. 

11.  Common  Carrier  is  not  Compelled  to  Assume  that  Regular  Process 
is  Illegal,  and  to  risk  all  the  consequences  of  resisting  officers  of  the 
law.  If  he  is  excusable  for  yielding  to  a  public  enemy,  he  cannot  be  at 
fault  for  yielding  to  actual  authority  what  he  may  yield  to  usurped  au- 
thority.    Id. 

See  Damages,  1. 

CHATTEL   MORTGAGES. 

1.  Chattel  Mortgage  is  Vitiated  by  Agreement  that  Mortgagor  may 

Sell  the  property  mortgaged,  and  apply  the  proceeds  to  other  pur- 
poses than  the  mortgage  debt,  and  not  by  the  fact  that  such  sale  has 
been  made.     Haw/en  v.  Hachemeixter,  691. 

2.  Chattel  Mortgage  is  Void  as  to  Creditors  of  Mortgagor,  where  there 

is  an  agreement  or  understanding  between  the  parties  thereto,  at  the 
time  of  its  execution,  that  the  mortgagor  may  sell  or  dispose  of  the  prop- 
erty mortgaged  for  and  on  his  own  account.  And  such  agreement  or 
understanding  may  be  proved  by  parol,  or  inferred  from  the  fact  that  the 
s?,les  are  permitted  by  the  mortgagee.  /(/. 
8.  Assignment  for  Benefit  of  Creditors.  —  Unrecorded  Chattel  Mort- 
gage made  bonajide  between  the  parties  is  valid  as  against  the  assignee 
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for  the  benefit  of  creditors  of  the  mortgagor,  when  they  became  creditors 
before  the  date  of  such  mortgage,  and  have  not  been  led  to  do  or  not  to 
do  anything  upon  the  strength  of  non-compliance  with  the  statute  re- 
garding the  recording  of  such  mortgaged.     Brown  v.  Brabb,  649. 

4.  Recording.  — The  statutory  provision  for  recording  chattel  mortgages  is 

designed  to  take  the  place  of  delivery  of  the  property;  the  object  being 
to  protect  persons  dealing  upon  credit  with  one  who  is  in  possession  of 
personal  property  as  the  ostensible  owner  upon  the  faith  of  such  owner- 
ship, from  secret  conveyances,  by  which  he  can  obtain  fictitious  credit 
to  which  he  would  not  be  entitled  if  the  true  situation  were  known;  but 
until  such  secret  conveyance  is  given,  the  law  has  no  force,  and  there- 
fore does  not  operate  upon  a  creditor  who  became  such  before  the  con- 
veyance was  executed.     Id. 

5.  Chattel  Mortgage  Given'  to  Secure  the  payment  of  a  bona Jide  debt,  and 

authorizing  the  mortgagor  to  retain  possession  and  continue  the  sale  of 
the  goods  exclusively  for  the  benefit  of  the  mortgagee,  paying  the  pro- 
ceeds of  sales  to  him  each  week,  or  oftener  if  required,  is  not  fraudulent 
on  its  face,  but  is  valid  a3  against  creditors,  and  makes  the  mortgagor 
the  agent  of  the  mortgagee  to  sell  and  account  to  him.  Murray,  DibreU, 
k  Co.  v.  McNcaly,  33. 

COMMERCE. 

1.  Market  Quotations  and  Reports  of  the  Board  of  Trade  Become  Af- 

fected with  a  Public  Interest,  if  they,  for  many  years,  have  been 
gathered  and  disseminated  by  telegraph  companies  and  sent  to  all  who 
would  pay  therefor,  and  if  a  great  system  for  the  instantaneous  and  con- 
tinuous indication  of  the  market  has  thus  been  established,  and  all  deal- 
ers have  conformed  to  the  system  and  adopted  its  methods.  Stock  Ex- 
cham/e  v.  Board  oj  Trade,  107. 

2.  The  Board  of  Trade  of  Chicago  has  No  Right  to  Create  a  Monopoly 

in  its  Market  Quotations  and  Reports.  As  long  as  it  continues, 
directly  or  indirectly,  the  business  of  collecting  and  furnishing  to  the 
public  such  reports  and  quotations,  it  must  do  so  without  unjust  dis- 
crimination as  to  persons,  and  must  furnish  market  quotations  to  all  who 
may  desire  to  obtain  them  for  lawful  purposes,  and  upon  the  .,ame  terms; 
and  it  has  no  right  to  withdraw  from  one  person  instruments  or  facilities 
which  it  grants  to  others.     Id. 

CONCEALED    WEAPONS. 
See  Criminal  Law,  22-26. 

CONFLICT   OF   LAWS. 
See  Limitations,  3;  Married  Women,  6. 

CONFUSION   OF  GOODS. 
Bailments,  2. 

CONSPIRACY. 
See  Contracts,  3-5;  Criminal  Law,  15,  31. 

CONSTITUTIONAL   LAW. 
i.  Act  Regulating  Practice  of  Medicine.  —  The  California  act  of  April 
1,  187S,  requiring  that  every  person  practicing  medicine  or  surgery  shall 
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possess  certain  qualifications,  and  shall  have  issued  to  him  a  certificate 
from  a  board  of  examiners,  appointed  by  a  medical  society,  which  may 
be  revoked  for  unprofessional  conduct,  is  not  unconstitutional  as  a  whole. 
Ex  parte  McNulty,  257. 

2.  Power  of  Legislature  to  Enact  Law  Punishing  Physician  for 
"Unprofessional  Conduct."  —  It  is  not  within  the  police  power  of 
the  legislature  to  enact  a  law  punishing  a  physician  who  has  been  decided 
to  be  competent  to  practice,  and  to  whom  a  certificate  has  been  issued, 
for  what  is  styled  "unprofessional conduct,"  in  advertising  himself  as  a 
specialist  in  certain  diseases.     Id. 

S.  Power  of  Legislature  to  Delegate  Authority  to  Board  aw 
Medical  Examiners  to  Declare  What  Acts  shall  Constitute 
Criminal  Offense  —  Rules  and  Regulations. — Legislature  cannot 
delegate  to  a  board  of  medical  examiners  the  power  to  declare  what 
acts  shall  constitute  a  criminal  offense;  but  even  if  it  could  delegate  to 
the  board  the  power  of  declaring  by  rules  and  regulations  what  un- 
professional conduct  of  a  physician  should  constitute  a  crime,  no  one 
can  be  convicted  of  such  crime,  in  the  absence  of  rules  and  regulations. 
Id. 

See  Commerce,  1,  2;  Insurance,  34;  Statutes. 

CONTEMPT. 

1.  Habeas  Corpus  —  Officer's   Failure   to  Produce  Body  aw  Prisoner 

—  Affidavit  —  Order  to  Show  Cause.  —  Officer's  failure  to  produce 
the  body  of  the  prisoner,  in  obedience  to  a  writ  of  habeas  corpus,  when  he 
has  the  power  to  do  so,  is  a  contempt  committed  in  the  face  of  the  court, 
and  no  affidavit  of  the  facts  or  order  to  show  cause  is  necessary  to  au- 
thorize the  court  to  commit  him.     Ex  parte  Sternes,  251. 

2.  Title  of  Proceeding.  —  Contempt,  though  a  specific  criminal  offense,  is 

prosecuted,  as  a  matter  of  practice,  in  the  cause  or  proceeding  out  of 
which  it  arose,  and  not  as  a  separate  proceeding  with  a  title  of  its  own. 
Ex  parte  Ah  Men,  263. 

3.  Contempt  Committed  out  of  View  of  Court  —  Affidavit  of  Facts.  — 

Affidavit  of  facts  constituting  contempt,  committed  out  of  view  of  the 
court,  need  not  set  forth  the  pen  iciicy  of  the  cause  or  proceeding,  or  the 
provisions  of  the  order  or  writ  therein,  which  has  been  violated;  but  it 
is  sufficient  if  the  acts  done  in  violation  of  the  order  or  writ  are  set  forth. 
Id. 

4.  Judicial    Notice    of    Proceedings  in  Action  Pending. — Judicial  no- 

tice is  taken  by  the  court  of  the  proceedings  in  an  action  pending  before 
it  on  a  prosecution  for  contempt  for  disobeying  an  order  or  writ  issued 
therein.     Id. 

5.  Inquiry  on  Habeas  Corpus. — Inquiry  on  habeas  corpus  into  the  com- 

mitment of  the  prisoner  for  contempt  is  confined  to  the  determination 
whether  or  not  the  court  had  jurisdiction.  No  irregularity  in  the  pro- 
ceedings taken  to  obtain  jurisdiction,  and  no  question  of  injustice  or 
wrong  that  may  have  been  done  to  the  petitioner,  can  be  considered. 
Id. 

6.  Conclusiveness   of    Judgment   on   Collateral    Attack. — Judgment 

of  a  court  having  jurisdiction  committing  a  person  for  contempt  is  final 
and  conclusive,  and  cannot  be  collaterally  attacked,  however  irregular 
the  proceedings   taken  to   obtain  jurisdiction   may  have-  been.     Id. 


Index.  949 

I.  Disobedience  o»  Process  —  Fictitious  Names  ov  Parties. — It  is  suf- 

ficient if  the  court,  on  the  hearing  of  contempt  proceedings,  ascer- 
tains the  true  name  of  the  defendant  therein,  and  so  states  it  in  the 
judgment,  when  the  fact  that  the  true  names  of  the  defendants  in  an 
action  were  unknown  is  alleged  in  the  complaint,  followed  hy  a  prayer 
that  when  discovered  the  complaint  might  he  amended  hy  alleging  their 
true  names,  and  an  injunction  follows  the  complaint,  and  is  directed  to 
the  defendants  hy  fictitious  names,  hut  is  actually  served  on  the  defend- 
ants, and  the  affidavit  for  a  warrant  of  attachment  for  contempt  describes 
the  defendants  as  persons  who  had  been  thus  served.     Id. 

8.  Enforcement  of  a  Decree  for  a  Specific  Sum  of  Money  cannot  be  bt 

Process  of  Contempt,  but  only  by  execution  against  property  as  at  law. 
It  is  therefore  an  error  to  add  to  a  decree  for  the  payment  of  money  a 
clause  that  in  default  of  payment,  "the  defendant  be  held  and  deemed 
to  be  in  contempt  of  the  order  and  decree  of  this  court."  Clements  v. 
Tillman,  451. 

9.  Civil  Contempts  are  those  quasi  contempts  which  consist  in  failing  to  do 

something  which  the  contemnor  is  ordered  by  the  court  to  do  for  the  ad- 
vantage of  another  party  to  the  proceeding.     Ex  -parte  Robertson,  207. 

10.  Criminal  Contempt  is  an  Act  in  disrespect  of  the  court  or  of  its  process, 
or  which  obstructs  the  administration  of  justice,  or  tends  to  bring  the 
court  into  disrepute.     Id. 

II.  Justice  of  Peace  may,  under  the  Texas  statute,  fine  an  officer  of 
the  court  for  civil  contempt  in  failing  and  refusing  to  execute  its  pro- 
cess, and  may  direct  that  such  fine  inure  to  the  benefit  of  plaintiff  in  a 
sequestration  proceeding,  and  in  addition  to  such  fine  the  court  may  or- 
der the  officer  committed  to  imprisonment  until  the  tine  is  paid.     Id. 

12.  Fine — Imprisonment  for  Debt.  —  Fine  imposed  for  civil  contempt 
is  not  a  debt  within  the  meaning  of  the  Texas  constitution  declaring 
that  "no  person  shall  ever  be  imprisoned  for  debt."     Id. 

13.  Judgment — Commitment. — Either  the  order  or  judgment  finding  a 
party  guilty  of  civil  contempt  in  disobeying  the  command  of  the  court, 
and  the  order  of  commitment  for  such  contempt,  must  recite  that  it  was 
in  defendant's  power  to  perforin  the  required  act,  or  the  commitment  is 
void.     Id. 

See  Judgment,    13. 

CONTRACTS. 

1.  Construction  of — Equity  Jurisdiction.  —  An  agreement  entered 
into  between  two  railroad  companies  provided  as  follows:  "  In  the 
use  or  working  of  the  railroads  of  the  parties  hereto  at  or  near  the 
point  of  crossing,  all  trains,  engines,  or  ears  of  the  party  of  the  second 
part  shall  come  to  a  full  stop  at  a  distance  of  at  least  two  hundred  feet 
from  the  point  of  crossing,  and  shall  not  proceed  until  the  proper  signal 
shall  have  been  given  by  the  watchman  in  charge.  All  engines  and 
trains  of  the  party  of  the  first  part  shall  have  priority  of  passage  over  the 
trains  and  engines  of  the  party  of  the  second  part;  hut  no  unnecessary 
detention  shall  be  caused  to  the  trains  of  either  of  the  parties  hereto,  nor 
shall  said  crossing  be  blocked  by  either  of  the  said  parties."  in  a  suit  in 
equity  brought  by  the  company  of  the  first  part  against  the  other  com- 
pany to  enforce  the  agreement,  it  was  held  that  the  language  employed 
was  unambiguous,  and  made  no  distinction  of  trains  and  engines  into 
classes;  that  priority  of  passage  was  given  to  all  engines  and  trains  of  the 
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plaintiff  over  those  of  the  defendant;  that  there  was  no  warrant  to  go 
outside  of  the  agreement  to  ascertain  by  parol  testimony  the  rules  of 
priority  of  different  classes  of  trains,  and  apply  them  to  the  agreement; 
and  that  jurisdiction  in  equity  to  enforce  such  agreements  was  undoubted. 
Appeal  of  Cornwall  etc.  R.  R.  Co.,  889. 

2.  Where    Written    Agreement    is  Silent    on    Subject,  and    in    ab- 

sence of  fraud  or  mistake,  parol  testimony  is  admissible  to  show  a 
contemporaneous  parol  agreement  as  to  the  time  during  which  the  writ- 
ten agreement  was  intended  by  the  parties  to  continue  in  force;  and  the 
testimony  of  a  single  witness,  as,  for  instance,  the  person  who  drew 
the  contract,  i3  sufficient  to  establish  such  parol  agreement,  in  the  ab- 
sence of  testimony  to  the  contrary.     Real  Estate,  etc.  Co.'s  Appeal,  920. 

3.  Action   to  Adjust   Differences  of  Parties  Who  have   Engaged  im 

Unlawful  Plot  to  advance  the  price  of  an  article  of  food  will  not  be 
entertained  by  the  courts.     Leonard  v.  Poole,  667. 

4.  Persons  Knowingly  Promoting  and  Participating  in  Carrying  out 

Criminal  Scheme  are  All  Principals,  and  the  fact  that  one  of  them 
acts,  in  some  respects,  in  subordination  to  the  others,  and  is  to  profit 
less  than  the  others,  or  not  at  all,  by  the  consummation  of  the  scheme, 
does  not  render  him  less  a  principal.     Id. 

5.  Law-breakers  are  not  Entitled  to  Aid  of  Courts  to  adjust  differences 

arising  out  of  and  requiring  an  investigation  of  their  illegal  transactions. 
Id. 
See  Agency,  4,  10;  Bailments,  1;  Bill  of  Particulars,  1;  Carriers,  4; 
Evidence,  2,  3;  Factors,   1,  2;  Fraud,    1;  Insurance,   13;  Married 
Women,  6;  Partnership,  2;  Taxation,  4;  Vendor  and  Vendee,  9. 

CO-TENANCY. 
Co-tenant  has  No  Equity  to  Prove  against  Fund  Raised  by  Sale  of 
Land,  under  Proceedings  in  Partition,  claims  for  taxes  and  munici- 
pal assessments  against  the  land  paid  by  him  during  his  exclusive  pos- 
session and  enjoyment  thereof,  which  had  continued  for  many  years,  he 
all  the  while  ignoring  the  title  of  his  co-owners  and  excluding  them  from 
any  participation  in  the  management  or  control  of  the  land.  Wistar'a 
Appeal,  917.  gee  BoUNDARIES)  3. 

COURTS. 

1.  Jurisdiction  of  Probate  Court  to  order  the  sale  of  lands  of  a  decedent  is 

statutory  and  limited,  and  must  appear  from  the  record.  No  intend- 
ments will  be  made  in  its  favor,  but  such  jurisdiction  attaches  when  a 
petition  is  filed  by  the  proper  party,  setting  forth  any  of  the  statutory 
grounds  for  a  sale;  and  jurisdiction  having  once  attached,  any  interven- 
ing errors  or  irregularities  in  the  proceedings  will  not  avail  to  avoid  the 
sale  when  collaterally  impeached.     Goodwin  v.  Sims,  21. 

2.  Probate  Court  —  Jurisdiction  —  Notice  to  Non-resident. — Recital 

in  the  record  of  a  probate  court  that  a  party,  being  a  non-resident,  was 
notified  of  an  application  for  the  sale  of  land  of  a  decedent,  and  of  the 
day  set  for  the  hearing,  by  publication  as  required,  is  conclusive  on  col- 
lateral attack,  when  not  negatived  or  falsified  by  the  record  itself.     Id. 

CRIMINAL  LAW. 
1.  Conviction  of  One  Crime  a.s  Bar  to  Prosecution  for  Another. — A 
conviction  for  conveying  into  a  county  jail  a  file,  with  intent  to  facili- 
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tate  the  escape  of  a  prisoner  charged  with  misdemeanor,  is  a  bar  to  con- 
viction for  the  same  act  of  conveying  the  same  file  into  the  same  jail, 
with  intent  to  liberate  a  prisoner  confined  therein  on  a  charge  of  felony. 
In  such  case  the  state  may  elect  to  prosecute  for  the  higher  grade  of 
crime,  —  the  attempt  to  liberate  the  felon.  Hurst  v.  State,  79. 
JL  Evidence  Tending  to  Criminate.  —  Prisoner  need  not  give  nor  exhibit 
evidence  which  tends  to  criminate  him;  and  his  refusal  to  do  so  cannot 
be  taken  as  a  circumstance  against  him.  Thus  the  prisoner's  refusal  to 
make  foot-prints,  under  a  promise  of  release  if  the  tracks,  when  made, 
did  not  exactly  correspond  with  those  of  the  suspected  party,  cannot 
be  used  against  him.     Cooper  v.  Stale,  84. 

8.  Habeas  Corpus — Sufficiency   of  Complaint  or  Indictment  and  or 

Evidence  —  Public  Offense  not  Commuted.  — Sufficiency  of  a  com- 
plaint or  indictment,  or  of  the  evidence  to  support  it,  cannot,  in  general, 
be  inquired  into  on  habeas  corpus;  but  when  the  facts  charged  and  proved 
do  not  constitute  a  public  offense,  the  defendant  will  be  discharged  on. 
habeas  coi-pus.     Ex  parte  McNulty,  257. 

4.  Practicing  Medicine  afier  Revocation  of  Certificate. — Practicing 
medicine  after  revocation  of  the  certificate  issued  by  a  board  of  medical 
examiners  does  not  constitute  a  criminal  offense,  under  the  California 
act  of  April  1,  1878,  regulating  the  practice  of  medicine.  The  act  only 
makes  it  a  crime  to  practice  without  first  having  procured  a  certificate. 
Id. 

6.  Constructive  Crimes.  —  The  question  whether  certain  conduct  is  made 
a  crime  by  statute  must  be  determined  from  its  language.  Constructive 
crimes — crimes  built  up  by  courts  with  the  aid  of  inference,  implica- 
tion, and  strained  interpretation  —  are  repugnant  to  the  spirit  and  letter 
of  the  English  and  American  criminal  law.      Id. 

6.  Corpus  Delicti  —  Evidence. — To  convict  of  crime,  the  corpus  delicti 
and  the  identity  of  the  accused  with  the  criminal  act  must  be  estab- 
lished. This  may  be  done  by  circumstantial  as  well  as  by  direct  evi- 
dence, if  satisfactory  to  the  understanding  and  conscience  of  the  jury 
beyond  a  reasonable  doubt.      Willard  v.  State,  197. 

7._Corpus  Delicti.  — Confession  alone  will  not  sustain  conviction  of  crime 
in  the  absence  of  corroborative  proof  of  the  corpus  delicti.      Id. 

ft.  Corpus  Delicti  —  Confession  —  Instructions. — While  it  is  true  that 
the  corpus  delicti  consists,  not  only  in  the  crime,  but  also  in  defend- 
ant's connection  therewith,  and  that  a  confession  alone  will  not  sus- 
tain a  conviction,  but  the  corpus  delicti  in  both  respects  mentioned 
must  be  shown  by  other  proof,  still,  in  a  proper  case,  the  jury  may  be 
charged,  when  the  evidence  sustains  it,  that  to  establish  the  corpus  de- 
licti they  may  consider  defendant's  statements  in  connection  with  the 
other  proof.     Id. 

9.  Adultery,    under    the    Texas    statute    (Penal   Code,    articles    333-337), 

may  be  committed  in  two  ways:  1.  hy  the  parties  living  together 
and  having  carnal  intercourse  with  each  other;  2.  By  the  pa;  ties 
having  habitual  carnal  intercourse  with  each  other  without  living  to- 
gether. To  convict  under  the  first  way,  it  must  be  proved  that  the 
parties  lived,  dwelt,  and  resided  together,  and  a  single  act  of  carnal  in- 
tercourse is  sufficient,  if  they  so  live.  To  convict  umler  the  second  way, 
the  proof  must  show  that  the  carnal  intercourse  was  habitual.  Bird  v. 
State,  214. 
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10.  Adultery.  —  "Living:  Together,"  as  used  in  articles  333-337  of  the 
Texas  Penal  Code  defining  adultery,  means  that  the  parties  must  re- 
side together;  that  is,  dwell  and  abide  together  in  the  same  habita- 
tion as  a  common  or  joint  residing-place.     Id. 

11.  Adultery. — To  constitute  "living  in  adultery"  under  section  4012, 
Alabama  Criminal  Code,  a  single  or  occasional  adulterous  act,  with- 
out more,  is  not  sufficient.  There  must  be  a  continuation,  or  agree- 
ment for  continuation,  coupled  with  one  or  more  acts;  but  when  such 
acts  and  circumstances  are  proved,  the  jury  may  determine  whether 
there  was  such  continuation  as  amounts  to  living  together,  or  a  mutual 
guilty  consent,  express  or  implied,  for  such  continuation.  The  parties 
need  not  occupy  the  same  dwelling  to  constitute  the  crime,  if  such  guilty 
consent  is  found.     Bodiford  v.  State,  20. 

12.  Adultery.  —  Conviction  for  adultery  is  proper  upon  proof  showing 
adulterous  intercourse  between  the  parties  not  less  than  four  dif- 
ferent times  within  the  period  of  a  month,  with  a  confession  by  de- 
fendant that  he  had  indulged  in  such  illicit  intercourse  whenever  he 
desired;  and  the  jury  may  determine  whether  there  existed  in  the  minds 
of  the  parties  a  purpose  to  continue  the  adulterous  intercourse,  so  as  to 
constitute  "living  together  in  adultery,"  within  the  meaning  of  section 
401*2,  Criminal  Code  of  Alabama.     Smith  v.  State,  17. 

13.  Conviction  for  Adultery. — The  instructions  asked  and  refused  were 
as  follows:  "  1.  The  jury  are  not  authorized  to  infer  that  the  parties  lived 
together  in  a  state  of  adultery  or  fornication  from  the  mere  fact  that 
they  had  sexual  intercourse  as  many  as  four  times  within  the  same 
month;  nor  are  they  authorized  to  infer,  from  these  facts  alone,  an  inten- 
tion on  their  part  to  continue  these  acts;  there  must  be  evidence  to  show 
a  living  together  in  adultery.  2.  The  fact  that  defendant  and  said  fe- 
male lived  in  the  same  house  for  about  a  month,  and  had  sexual  inter- 
course four  times,  two  of  which  were  in  the  house  and  the  other  two  at 
other  places,  is  not,  of  itself,  sufficient  to  show  the  state  or  condition  ex- 
isting between  the  parties,  but  there  must  be  other  evidence  to  show  the 
state  or  condition  denounced  by  the  statute."     Id. 

14.  Conviction  of  Assault  with  Deadly  Weapon  is  not  Bar  to 
Prosecution  for  Attempt  to  Commit  Robbery.  —  Conviction  of 
an  assault  with  a  deadly  weapon,  under  an  information  charging  an 
assault  with  intent  to  commit  murder,  is  not  a  bar  to  a  subsequent  prose- 
cution for  an  attempt  to  commit  robbery,  although  both  offenses  relate 
to  the  same  transaction,  and  are  so  closely  connected  in  point  of  time 
that  it  is  impossible  to  separate  the  evidence  relating  to  them.  People 
v.    Bentley,  2:25. 

15.  Evidence  to  Show  Conspiracy.  —  Evidence  of  the  acts  and  declara- 
tions of  an  alleged  co-conspirator  before  the  commission  of  the 
crime,  and  tending  to  show  the  probability  of  an  understanding  be- 
tween him  and  the  defendant,  is  admissible  to  prove  the  conspiracy,  in 
a  prosecution  for  an  attempt  to  commit  robbery.      Id. 

16.  Witness  —  Impeachment  of  Defendant  by  Evidence  of  his  General 
Reputation.  —  Defendant  in  a  criminal  case  who  has  been  a  witness  in 
Ins  own  behalf  may  be  impeached  by  evidence  as  to  his  general  reputa- 
tion.     Id. 

17.  Assault  —  Definition.  —  To  constitute  an  assault,  there  must  be  an  in- 
tentional attempt  to  do  injury  to  the  person  of  another  by  violence,  and 
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mch  attempt  must  be  coupled  with  the  present  ability  to  do  the  injury 
attempted.     Stale  v.  Godfrey,  830. 

18.  Assault. —  To  Point  Empty  Gun  at  Another,  at  a  distance  from  thirty 
to  seventy  yards,  whereby  such  other  is  put  in  fear,  and  flees,  is  not  an 

assault  with  a  dangerous  weapon.    Id. 

19.  Assault  —  Dangerous  Weapon.  — A  dangerous  weapon  is  one  capable  of 

producing  death  or  great  bodily  harm.  An  unloaded  gun  in  the  hands 
of  the  defendant,  at  a  distance  of  four  or  five  rods  from  the  party  alleged 
to  have  been  assaulted,  is  not  a  dangerous  weapon.     Id. 

20.  Assault  —  Lethal  Weapons.  —  Guns,  swords,  knives,  pistols,  and  the 
like  are  clearly  lethal  weapons,  as  matter  of  law,  when  used  within  striking 
distance  from  the  person  assaulted;  all  others  are  lethal  or  not,  accord- 
ing to  their  capability  to  produce  death  or  great  bodily  harm  in  the 
manner  in  which  they  are  used,  and  of  this  the  jury  must  always  be  the 
judges.  In  the  particular  case  under  consideration,  the  gun  was  a  lethal 
weapon,  if  it  was  loaded;  otherwise  it  was  harmless.     Id. 

21.  Assault —  Intent.  —  No  intent  is  necessary  to  constitute  crime  of  being 
armed  with  a  dangerous  weapon,  and  assaulting  another  therewith, 
other  than  such  as  may  be  embraced  in  the  act  of  making  an  assault 
with  a  dangerous  weapon.  A  specific  intent  to  inflict  death  or  great 
bodily  harm  is  unnecessary.     Id. 

22.  Carrying  Pistol  —  "Person  Traveling." —  A  party  making  a 
journey  of  fifty  miles  in  a  wagon  with  his  family  is  a  "person  travel* 
ing,"  within  the  meaning  of  the  Texas  statute,  so  as  not  to  violate 
the  law  by  carrying  a  pistol  upon  his  person  during  such  time,  and  he 
may  so  carry  it  at  a  wagon-yard  where  lie  makes  a  temporary  stop,  or 
in  a  town  during  a  temporary  cessation  in  his  journey  for  legitimate  pur- 
poses, as  to  procure  a  conveyance,  purchase  provisions,  or  transact  other 
business  legitimately  connected  witli  his  journey;  but  such  statute  will 
not  protect  him  from  arrest  while  on  the  journey  anil  in  a  town,  but 
sitting  at  a  table  in  a  gambling-house  with  others,  with  the  pistol  on  his 
person,  and  not  engaged  in  any  business  connected  with  the  journey. 
Stilly  v.  State,  201. 

23.  Carrying  Pistol  —  "Person  Traveling"  —  Evidence.  —  A  party 
making  a  journey,  but  temporarily  stopping  in  a  town,  and  seated 
at  a  gambling-table  with  others,  with  a  pistol  on  his  person,  is 
prima  facie  guilty  of  a  violation  of  the  Texas  statute  against  carrying 
arms,  except  as  to  "persons  traveling,"  and  it  devolves  upon  him  to  es- 
tablish the  facts  or  circumstances  upon  which  he  relies  to  excuse  or  jus- 
tify the  prohibited  act.      Id. 

24.  Carrying  Pistol —" Person  Traveling."  —  Whether  a  person  carry- 
ing a  pistol  is  a  "person  traveling,"  within  the  meaning  of  the  Texas 
statute,  so  as  to  exempt  him  from  prosecution,  is  a  question  of  fact  for 
the  jury.     Skellon  v.  State,  200. 

26.  Carrying  Pistol  —  Person  Traveling.— A  person  carrying  a  pistol, 
and  fleeing  from  officers  to  evade  arrest,  is  not  a  "person  traveling," 
within  the  meaning  of  the  Texas  statute,  so  as  to  exempt  him  from  pros- 
ecution.    Id. 

26.  Venue.  — To  convict  of  crime,  the  venue  must  be  proved  as  alleged.    Id. 

27.  Forgery — Indictment. — Where  the  writing  declared  a  forgery  is  so 
incomplete  as  not  to  disclose  on  its  face  a  legal  liability,  then,  to  make 
it  the  technical  subject  of  forgery,  the  indictment  must  aver  such  ex- 
trinsic facts  as  will  invest  the  instrument  with  legal  force,  and  show 


954  Index. 

that,  if  genuine,  it  would  form  the  basis  of  a  legal  liability.     King  r. 
State,  203. 

28.  Forgery — Evidence.  —  On  a  trial  on  information  for  forgery  of  a  deed,  the 
testimony  of  a  register  of  deeds  that  a  careful  examination  of  his  records 
failed  to  show  any  transfer  of  particular  land  by  a  grantee  in  a  deed  in- 
troduced in  evidence,  save  by  the  alleged  forged  deed,  is  admissible  to 
show  title  to  the  land  in  such  grantee  at  the  time  of  the  alleged  forgery. 
People  v.  Parker,  578. 

29.  Forgery  —  Evidence.  — On  trial  of  an  indictment  for  forging  the  name  of 
a  deceased  person  to  a  deed,  the  files  of  the  probate  court  of  the  estate, 
including  the  will  of  such  deceased  person,  are  inadmissible  as  evidence 
for  the  purpose  of  allowing  comparison  between  the  signature  to  the  will 
and  that  to  the  deed.     Id. 

30.  Forgery  —  Evidence.  —  On  the  trial  of  an  information  for  the  forgery  of 
a  deed,  the  evidence  of  witnesses  testifying  to  the  genuineness  of  the  sig- 
nature to  such  deed  by  comparison  with  a  genuine  signature  affixed  to  a 
document  not  legally  in  evidence  for  some  other  purpose  than  that  of 
comparison  is  inadmissible.     Id. 

31.  Conspiracy  —  Evidence.  — The  theory  that  the  act3  and  declarations  of 
each  conspirator  in  pursuance  of  the  common  purpose  may  be  given  in 
evidence  against  all  only  applies  when  such  acts  and  declarations  are 
confined  to  the  time  intervening  between  the  beginning  and  ending  of 
the  conspiracy,  and  said  or  done  in  the  presence  of  the  other  conspira- 
tors with  their  knowledge  and  ratification.  Before  such  acts  or  decla- 
rations can  be  admitted  in  any  event,  a  prima  facie  case  of  conspiracy 
must  appear  to  the  trial  court,  so  that  they  may  be  submitted  to  the 
jury  to  be  used  if  they  find  that  a  conspiracy  existed,  but  discarded  if  it 
is  not  established.      Id. 

32.  Forgery  —  Evidence.  — Where  one  indicted  for  forgery  of  a  deed  testifies 
in  his  own  behalf  that  the  alleged  forged  deed  is  genuine,  —  that  it  was 
part  of  a  double  blank  executed  and  detached  on  the  same  day  that  the 
grantor  executed  the  other  deed  admitted  to  be  genuine,  and  so  given  in 
evidence,  —  two  witnesses  testifying  that  upon  a  careful  comparison  of  the 
deeds  they  matched  exactly  at  the  top,  where  they  had  been  torn  apart, 
the  deed  admitted  to  be  genuine  to  be  admitted  in  evidence,  and  the 
defense  allowed  to  prove  that  it  was  genuine,  and  so  treated  by  the 
grantor  in  her  lifetime,  and  used  upon  a  public  trial  before  her  death, 
and  upon  the  production  of  such  proof,  comparison  between  the  two  sig- 
natures would  be  proper.     Id. 

33.  Forgery  —  Evidence.  —  On  a  trial  of  an  information  for  forgery,  a  recog- 
nizance to  appear  and  answer,  and  an  affidavit  for  a  continuance,  are 
part  of  the  record  in  the  case,  and  may  be  used  in  making  a  comparison 
of  handwriting.      Id. 

34.  Forgery  —  Evidence.  —  On  the  trial  of  an  indictment  for  forgery,  a  note 
and  mortgage  bearing  the  signature  of  the  alleged  forger,  but  not  a  part 
of  the  record  in  the  case,  or  admitted  in  evidence  for  other  purposes, 
are  not  admissible  for  the  sole  purpose  of  making  a  comparison  of  sig- 
natures.     Id. 

85.  Forgery  —  Evidence. — The  condition,  whether  drunk  or  sober,  of  an 
alleged  forger  when  ho  made  any  signature  or  writing  properly  in  the 
case,  is  admissible  when  such  writing  is  used  for  a  comparison  of  hand- 
writing.    Id. 
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36.  Larceny.  —  A  servant  employed  on  a  farm,  who  has  the  care  and  cus- 
tody of  a  male  belonging  to  his  master,  is  guilty  of  larceny  when  he 
fraudulently  converts  the  mule  to  his  own  use  and  sells  it.  Crocheron  v. 
State,  18. 

87.  Larceny.  —  Taking  Property  under  a  Fair  Claim  of  Right  is  not 
larceny,  and  the  publicity  of  the  taking  is  very  powerful  evidence  of 
the  good  faith  of  the  claim      Causey  v.  Slate,  447. 

88.  Larceny.  —  Where,  under  a  custom,  a  builder  is  entitled  to  the  use  and 
possession  of  the  drawings  of  a  building  while  it  is  in  course  of  con- 
struction, he  has  a  special  property  therein,  which  may  he  the  subject 
of  larceny  by  the  architect  who  is  the  general  owner,  but  who  fraudu- 
lently and  clandestinely  takes  them  from  the  possession  of  the  builder, 
with  felonious  intent  to  convert  them  to  his  own  use,  or  deprive  the 
builder  of  their  possession.     Lunsford  v.  Dietrich,  37. 

89.  Trespass  —  Larceny.  —  One  who,  having  the  general  ownership  of  per- 
sonal property,  wrongfully  takes  it  from  another  who  has  the  posses- 
sion and  a  special  property  therein  is  a  trespasser;  but  if  he  takes  it 
openly,  in  the  presence  of  the  party  having  possession,  or  of  other  per- 
sons known  to  him,  he  is  not  guilty  of  larceny,  but  of  mere  civil  tort. 
Id. 

40.  Negligent  Homicide.  —  Indictment  for  negligent  homicide  which  de- 
fines the  offense,  alleges  all  it3  elements,  sets  forth  specifically  the  acts 
and  omissions  of  defendants,  and  alleges  that  such  acts  and  omissions 
caused  the  death  of  deceased,  is  sufficient  under  article  579,  Penal 
Code  of  Texas.    Anderson  v.  State,  189. 

41.  Negligent  Homicide  —  Witness.  —  A  party  charged,  either  in  the 
same  or  another  indictment,  as  a  principal  in  negligent  homicide, 
though  lie  may  be  charged  under  a  wrong  name,  is  not  a  competent  wit- 
ness on  behalf  of  the  defense  under  article  731,  Texas  Code  of  Criminal 
Procedure.     /(/. 

42.  Negligent  Homicide  —  By  Omission.  —  To  constitute  negligent  homi- 
cide by  omission,  there  must  be  a  violation  of  some  duty  imposed  by 
law,  directly  or  impliedly,  and  with  which  duty  defendant  is  especially 
charged.  Such  crime  presupposes  a  duty  to  perforin  the  act  omitted,  and 
cannot  in   law  be  imputed,   except  upon  the  predicate  of  duty.     Id. 

43.  Negligent  Homicide  by  Omission.  —  Brakemen  who  are  riding  upon 
an  engine,  and  whose  exclusive  duty  it  is  to  act  as  brakemen,  who  have 
no  control  over  the  engine,  which  is  under  the  exclusive  operation  and 
control  of  the  engineer  and  fireman,  whose  duty  it  is  to  look  out  for 
obstructions,  and  give  signals  of  danger,  are  not  guilty  of  negligent 
homicide  for  the  killing  of  a  child  run  over  by  the  engine.     Id. 

44.  Circumstantial  Evidence  considered  and  held  to  be  sufficient  to  sus- 
tain conviction  for  murder.      Gannon  v.  People,  147. 

45.  Evidence  that  a  Mother,  upon  being  Informed  of  the  Drowning 
of  a  Child,  Exclaimed  in  the  Presence  of  her  Husband,  Alfred: 
"  1  knew  it,  I  knew  it;  my  heart  has  ached  for  two  hours,  0  Alfred  ";  and 
that  he  then  caught  her  and  told  her  "to  hush,  and  not  take  on," — ■ 
is  admissible  on  the  trial  of  the  husband  for  the  murder  of  such  child. 
Id. 

46.  Evidence.  —  Conversation  between  Husband  and  Wife  Overheard 
by  a  Third  Person  may  be  given  in  evidence  by  him,  though  neither  of 
them  would  have  been  permitted  to  disclose  it.     Id. 
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47.  Denial  o*  Instructions  concerning  this  Supposed  Remarks  or 
Counsel,  about  which  the  record  is  silent,  cannot  be  considered  on  ap- 
peal.    Id. 

48.  Judgment  of  Conviction  for  Murder  will  not  be  Reversed,  be 
cause  the  court  in  its  instructions  to  the  jury  defined  the  crimes  of 
voluntary  and  involuntary  manslaughter,  when  the  evidence  showed 
the  defendant  either  to  be  innocent  of  any  crime  or  to  be  guilty  of  mur- 
der.    Id. 

49.  Instruction  concerning  Reasonable  Doubt  is  not  erroneous  be- 
cause it  limits  such  doubt  to  a  reasonable  doubt  arising  out  of  tht 
evidence  in  the  case.     Id. 

50.  A  Reasonable  Doubt  is  One  Arising  from  a  candid  and  impartial 
investigation  of  all  the  evidence,  such  as,  in  the  graver  transactions  of 
life,  would  cause  a  reasonable  and  prudent  man  to  hesitate  and  pause. 
Id. 

51.  To  Warrant  Conviction  on  Circumstantial  Evidence,  it  is  not  es- 
sential that  no  inference  or  presumption  should  be  indulged  in  by  the 
jury  that  did  not  in  their  minds  necessarily  arise  from  the  circumstances 
proved.     Id. 

52.  Omission  of  the  Court  to  Ask  Defendant  before  Judgment  and 
Sentence  if  He  had  Anything  to  Say  why  sentence  should  not  be 
pronounced  against  him  will  not  warrant  a  reversal  of  such  judgment. 
Id. 

53.  Plea  of  Former  Jeopardy  must  Show  how  and  when  the  prisoner 
was  put  in  jeopardy.      Id. 

64.  Former  Jeopardy. — If  a  new  trial  is  granted  on  the  defendant's  appli- 
cation, he  may  again  be  tried  on  the  same  or  on  an  amen  led  indict- 
ment.    Id. 

55.  Amended  Indictment.  —  After  a  defendant  has  been  tried  and  con- 
victed, and  a  new  trial  has  been  granted  at  his  request,  a  grand  jury 
may  find  a  new  or  amended  indictment  charging  him  with  commission 
of  the  same  crime,  and  he  may  be  tried  and  convicted  thereon  before  the 
first  indictment  has  been  actually  discontinued  or  disposed  of.     /(/. 

56.  Murder  —  Manslaughter  —  Threats. — The  mere  fact  of  being  en- 
countered or  overtaken  in  the  street  or  highway  by  one  who  has  threat- 
ened another's  life  some  months  before,  without  any  act  indicative  of 
an  intention  of  then  carrying  such  threats  into  execution,  is  not  ade- 
quate cause  to  excite  such  anger,  rage,  sudden  resentment,  or  terror  as 
renders  the  mind  incapable  of  cool  reflection,  so  as  to  reduce  a  killing 
from  murder  to  manslaughter;  even  if  an  agreement  existed  between 
the  accused  and  deceased  that  the  latter  would  not  carry  his  rifle  in  his 
hands,  or  otherwise  than  attached  to  his  saddle  in  a  scabbard,  or  in  his 
buggy,  and  that  any  other  mode  of  carrying  the  gun  might  be  consid- 
ered a  declaration  of  hostility,  and  it  is  shown  that  when  the  deceased 
was  killed  he  was  sitting  on  his  horse,  with  the  gun  across  his  lap,  in 
violation  of  his  contract,  but  that  he  made  no  hostile  demonstration  with 
it,  even  after  the  attack  was  made  on  him.     McDade  v.  State,  216. 

57.  Instruction  —  Reasonable  Doubt.  —  An  instruction  that  "  defendant 
is  presumed  to  be  innocent  until  his  guilt  is  established  by  the  evidence, 
to  the  satisfaction  of  the  jury,  beyond  a  reasonable  doubt,"  is  a  substan- 
tial compliance  with  the  statute,  though  the  word  "legal  "is  omitted 
before  the  word  "evidence."     Id. 
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68.  Evidence.  —  Where  a  defendant  elicits  testimony  from  his  witness  on 
direct  examination  adverse  to  himself,  he  must  abide  the  consequences, 
and  cannot  complain  that  it  is  given,  with  other  evidence,  to  the  jury 
for  tbeir  consideration.     Id. 

59.  Motion  to  Quash  Information  Properly  Denied  when.  —  Where  the 
accused  is  charged  in  the  complaint  and  warrant  with  manslaughter  in 
the  statutory  form,  and  in  the  information  with  manslaughter  by  the 
administration  of  drugs  and  medicines,  and  by  the  use  of  an  instrument, 
a  motion  to  quash  the  information  on  the  ground  that  the  offenses 
charged  therein  are  not  those  named  in  the  complaint  and  warrant  ia 
properly  denied.     People  v.  Aikin,  512. 

60.  Joinder  of  Counts  in  Criminal  Information.  — Where  the  first  count 
in  an  information  for  manslaughter  charges  that  the  defendant  did  felo- 
niously and  willfully  kill  and  slay  the  deceased,  a  second  count  alleges  the 
administration  of  medicine  and  drugs,  a  third  the  use  of  an  instrument, 
and  a  fourth  count  charges  the  defendant  with  criminal  neglect  as  a  man- 
midwife,  to  whom  the  care  of  the  deceased  had  been  committed,  result- 
ing in  her  death,  the  crime  charged  in  the  fourth  count  is  not  contained 
within  the  offense  charged  in  the  first  count  as  a  lesser  crime  within  a 
greater,  nor  does  the  fourth  count  come  within  the  statute  upon  which 
the  second  and  third  counts  are  based,  nor  can  it  be  considered  as  char- 
ging in  any  manner  the  crime  of  manslaughter  by  an  attempt  to  produce 
an  abortion,  or  by  an  abortion;  and  a  general  verdict  of  guilty  under  the 
second,  third,  and  fourth  counts  cannot  be  sustained.     Id. 

61.  Prosecution  should  be  Compelled  to  Elect  upon  What  Theory  It 
Asks  Conviction  of  the  accused,  where  in  oue  count  of  the  information 
he  is  charged  with  producing  an  abortion  upon  the  deceased,  and  in  an- 
other with  criminal  neglect  as  a  man-midwife,  resulting  in  her  death.    Id. 

62.  True  Rule  as  to  Joinder  of  Counts  in  Information  or  iudictment  is, 
if  the  different  counts  are  drawn  and  used  with  a  view  to  one  and  the 
Baine  transaction,  so  that  one  of  them,  upon  the  trial,  may  be  found  to 
meet  the  evidence,  the  court  will  not  interfere  with  the  proceeding,  as 
such  an  object  is  a  legitimate  one;  but  where  the  object,  purpose,  and 
effect  is  to  prosecute  the  defendant  for  separate  felonies  by  one  informa- 
tion or  indictment,  the  court  will  not  permit  it  to  be  done,  as  the  injus- 
tice and  prejudice  to  the  accused  overbalance  all  possible  benefits  to  be 
derived  to  the  public  from  such  a  practice.     Id. 

63.  Corpus  Delicti  is  to  be  Established,  in  Prosecution  for  Manslaugh- 
ter by  procuring  an  abortion,  not  only  by  the  post  mortem,  but  also  by 
the  fact  of  the  pregnancy  of  the  deceased,  her  illness,  her  treatment,  and 
by  whom,  and  her  condition  generally  up  to  the  time  of  her  death;  and 
after  the  physicians  have  given  testimony  tending  to  show  that  her  death 
was  produced  by  abortion,  it  is  competent  and  proper  to  show  the  his- 
tory of  her  illness  from  the  very  beginning  to  the  end,  including  what 
was  done  and  said  by  the  accused  in  connection  with  her  illness  while  in 
the  house  attending  upon  her.     Id. 

64.  Hypothesis  of  Guilt  must  be  Compared  with  Facts  Proved,  aud  with 
all  of  them,  in  cases  of  purely  circumstantial  evidence,  and  if  any  of  the 
facts  or  circumstances  established  be  absolutely  inconsistent  with  the 
hypothesis  of  guilt,  that  hypothesis  cannot  be  true.      Id. 

66.  Each  Necessary  Link  in  Chain  ok  Evidence  must  be  Proved  beyond 
Reasonable  Doubt  to  sustain  a  verdict  of  guilty  in  a  criminal  case  rest- 
ing upon  circumstantial  evidence.      /(/. 
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66.  Two  Counts  Manifestly  Relating  to  Same  Offense  and  Transaction 
are  Properly  Joined  in  the  same  information,  where  the  one  is  varied 
from  the  other  only  to  meet  the  evidence  as  it  may  be  adduced.     Id. 

67.  Mortgagor  may  be  Guilty  of  a  Fraudulent  Disposition  of  the 
mortgaged  property,  and  of  occasioning  loss  to  the  mortgagee,  under 
section  4600  of  the  code  of  Georgia,  though  he  has  other  property  from 
which  the  mortgagee  could  have  collected  the  debt  secured  by  his  mort- 
gage. The  mortgagee  is  entitled  to  be  satisfied  out  of  the  specific  prop- 
erty, and  the  mortgagor  has  no  right  to  throw  his  secured  creditor  on 
his  general  estate.     Coleman  v.  Allen,  449. 

68.  The  Refusal  of  the  Mortgagor  to  Produce  or  Point  out  the  Mort- 
gaged Property  to  an  officer  who  is  seeking  to  levy  thereon  to  satisfy 
the  mortgage  is  not  a  criminal  offense,  but  it  may  be  a  strong  circum- 
stance to  indicate  fraud.     Id. 

69.  Perjury.  — In  order  to  convict  of  perjury  committed  in  a  judicial  pro- 
ceeding, it  must  be  made  to  appear  by  the  allegations  of  the  indictment, 
and  the  evidence  offered  to  support  it,  that  the  court  had  jurisdiction. 
Wilson  v.  Slate,  180. 

70.  Perjury  —  Complaint — Information.  —A  complaint  charging  the 
offense  is  a  necessary  part  of  and  must  be  filed  with  every  information 
under  the  Texas  statute,  and  without  it  the  information  is  invalid  and 
worthless,  and  confers  no  jurisdiction  on  the  court.  Therefore,  in  order 
to  sustain  an  information  for  perjury  in  a  judicial  proceeding,  such  in- 
formation, together  with  the  complaint  upon  which  it  is  based,  must  be 
introduced  in. evidence.     Id. 

71.  Perjury  —  Instruction  Regarding  Evidence  to  Convict  for  Per- 
jury. —  In  trials  for  perjury  in  Texas  it  is  fatal  error  to  fail  tc  charge 
the  jury  in  words  or  substance  that  "  in  trials  for  perjury  no  person  shall 
be  convicted  except  upon  the  testimony  of  two  credible  witnesses,  or 
one  credible  witness  corroborated  strongly  by  other  evidence,  as  to  the 
falsity  of  defendant's  statement  under  oath,  or  upon  his  own  confession 
in  open  court,"  as  provided  by  article  746,  Texas  Code  of  Criminal  Pro- 
cedure; article  677  thereof  providing  that  it  is  imperative  in  felony  cases 
that  the  charge  "  shall  distinctly  set  forth  the  law  applicable  to  the  cage, 
whether  asked  or  not."     Id. 

72.  Robbery  —  Evidence.  —  Where  an  indictment  for  robbery  unneces- 
sarily describes  the  money  taken  as  "lawful  money  of  the  United  States 
of  America,"  such  description  must  be  proved,  and  an  absence  of  such 
proof  is  ground  for  a  new  trial.     Coffclt  v.  State,  205. 

73.  Robbery  —  Variance.  —  Where  an  indictment  for  robbery  alleges  that 
the  money  was  taken  from  the  person  of  the  party  robbed,  and  the  proof 
shows  that  the  accused  presented  a  pistol  at  the  party  robbed,  and 
afterwards  struck  him,  and  he,  in  fear  of  his  life,  or  of  serious  bodily 
harm,  delivered  his  money,  this  is  a  sufficient  taking  to  support  the  in- 
dictment, under  article  723,  Penal  Code  of  Texas.      Id. 

74.  Joint  Verdict  against  Joint  Offenders  must  assess  a  separate  pen- 
alty against  each,  to  be  valid.     Medis  v.  State,  192. 

75.  Sodomy  —  Accomplice-  —  Where  in  sodomy  the  prosecuting  witness  con- 
sents to  the  act,  he  is  an  accomplice  whose  testimony  must  be  corrob- 
orated; and  where  the  evidence  is  such  as  to  leave  the  question  of 
consent  in  doubt,  the  jury  must  be  instructed  that  if  they  find  that  he 
consented  they  must  then  lind  that  he  was  corroborated,  in  order  to  con- 
vict.     Id. 
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76.  Definition.  —  The  word  "seduction,"  in  its  application  to  the  con- 
duct of  a  man  toward  a  woman,  means  the  use  of  some  influence, 
promise,  arts,  or  means  on  his  part,  by  which  he  induces  the  woman  to 
surrender  her  chastity  and  virtue  to  his  embraces.  A  woman  cannot 
be  said  to  be  "seduced,"  who,  at  the  time  of  the  alleged  seduction,  was 
leading  a  lew  1  and  lascivious  life.     Patterson  v.  Hayden,  822. 

77.  After  Reformation. — A  woman  may  be  guilty  of  unchastity,  and 
then  reform  and  lead  a  virtuous  life,  and  if  then  seduced,  her  seduc- 
tion ought  to  be  visited  with  such  damages  as  a  jury  would  think,  in 
view  of  all  the  facts  and  circumstances,  the  defendant  ought  to  pay;  but 
to  justify  a  recovery  there  must  be  a  reformation.     /(/. 

8ee  Contempt,  10;  Contracts,  3-5;  Instructions,  2;  Jurisdiction,  3-fi; 
Highways,  6-13;  Trial,  10. 

CROPS. 
See  Ejectment,  2. 

CROSS-BILLS. 
See  Deeds,  8;  Pleadings,  2,  3. 

CORPORATIONS. 
See  Schools,  1,  2. 

CURTESY. 
See  Limitation  of  Actions,  1. 

CUSTOM   AND  USAGE. 
See  Definitions,  2;  Evidence,  2,  3. 

DAMAGES. 

1.  Carrier —  Punitive  Damages.  — Carrier  is  Answerable  for  General 

or  Punitive  Damages  for  wrongfully  ejecting  a  passenger  from  its  ear>; 
and  it  is  an  error  for  the  court  to  sustain  a  demurrer  to  that  part  of  ilx 
complaint  which  sets  up  general  and  punitive  damages.  Head  v.  Gforjt  i 
Pac.  R'y  Co.,  434. 

2.  Wounding  a  Man's  Feelings  is  as  much  actual  damages  as  breaking  his 

limbs,  though  the  jury  has  a  much  wider  discretion  in  dealing  with  fi.il- 
ings  than  with  external  injuries.     A/. 

3.  Extent  of  Recovery  in  Action  for  Negligent  Killing  of  Child.  - 

In  an  action  against  a  railroad  company  for  the  negligent  killing  of  a 
child  of  eleven  years  of  age,  the  recovery  of  the  parent1}  should  lie 
limited  to  compensation  for  the  loss  of  the  services  or  the  child  dining 
her  minority,  and  an  instruction  to  the  jury  that  they  might  further  take 
into  consideration  such  other  pecuniary  beneiits  as  the  parents  might 
reasonably  be  expected  to  realize  had  she  lived  for  the  balance  of  her 
probable  duration  of  life,  not  exceeding  theirs,  is  unsatisfactory,  as  per- 
mitting the  jury  to  speculate  upon  contingencies  too  remote  and  uncer- 
tain. But  if  the  verdict  returned  is  no  greater  than  the  jury  might  have 
found  had  the  objectionable  part  of  the  charge  not  been  given,  it  will  not 
be  disturbed,  no  error  prejudicial  to  the  deieudant  appearing.  Cooper  v. 
Lake  S/iore  etc.  R'y  Co.,  482. 
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4.  Rule  Allowing  Damages  to  be  Based  on  Contributions  to  Parents 

not  Applicable  in  Case  of  Vert  Young  Child.  —  In  an  action  to  re- 
cover for  the  death  of  a  child,  where  the  parents  are  the  persons  en- 
titled to  damages,  the  rule  that  their  damages  may  he  estimated  upon  tne 
customary  contributions  of  the  deceased,  proven  before  the  jury,  is  not 
applicable  in  the  case  of  a  very  young  child  who  has  never  made  any 
coutributions,  and  when  it  is  impossible  to  show  that  she  ever  will  make 
any.     Id. 

6.  If  Damages  up  to  Time  of  Trial  are  Recovered  by  the  plaintiff,  under 
the  instructions  of  the  court,  in  a  case  where  he  is  entitled  to  recover 
only  such  as  had  accrued  at  the  time  of  the  commencement  of  the  action, 
but  no  objection  was  made  on  that  ground  in  the  court  below,  the  ques- 
tion cannot  be  presented  on  appeal.  But  such  recovery  may  be  a  bar  to 
any  future  claim  for  damages  sustained  by  him  prior  to  the  time  of  the 
trial.     Hussner  v.  Brooklyn  City  R.  R.  Co.,  679. 

6.  Where  Plaintiff  Waives  Right  to  Recover  Nominal  Damages  for 
Trespass  upon  the  street  in  front  of  his  premises,  and  asks  to  recover 
only  substantial  damages  for  injury  to  his  premises  from  the  mainte- 
nance of  a  nuisance  in  the  street  in  front  thereof,  and  the  court  in  char- 
ging the  jury  makes  the  right  of  recovery  to  depend  upon  the  finding  of 
the  jury  that  there  had  been  a  substantial  injury  to  the  plaintiff 's  use 
of  his  premises  resulting  from  the  acts  of  the  defendant,  the  question 
of  the  plaintiff's  title  to  the  street  is  thereby  taken  out  of  the  case,  and 
the  refusal  of  the  court  to  charge  that  the  plaintiff  had  no  right  in  fee 
to  the  street,  and  that  the  defendant  had  not  trespassed  upon  the  plain- 
tiff's property,  is  not  error.     Id. 

See  Agency,  5;  Carriers,  1;  Criminal  Law,  77;  Eminent  Domain,  1,  2; 
Evidence,  1;  Highways,  5;  Malicious  Prosecution,  11,  17;  Master 
and  Servant,  9-16,  19;  Railway  Corporations,  8,  15;  Sale,  7. 

DEEDS. 

1.  Parol   Evidence   to  Vary.  —  Absolute    Deed   to    Real    Property 

Conveys  from  Grantor  to  Grantee  all  the  title  of  the  former,  and 
he  will  not  be  allowed  to  prove  by  parol  evidence  that  it  was  made  in 
trust  for  him,  or  that  there  was  a  reservation  in  his  favor  of  any  right 
not  expressed  therein,  nor  that  there  was  no  consideration  for  its  execu- 
tion, where  he  acknowledges  therein  the  receipt  of  one.  He  cannot 
show  by  such  evidence  that  the  object  or  purpose  of  the  deed  was  differ- 
ent from  that  implied  by  its  terms,  except  where  the  instrument  wa3 
executed  to  secure  the  payment  of  a  debt  or  the  performance  of  some 
other  act.     Finlayson  v.  Finlayton,  836. 

2.  May  be   Reformed  in   Case  of  Mistake  made   in   reducing  its   terms 

to  writing,  or  it  may  be  set  aside  for  fraud  or  duress;  and  a  trust  may 
arise  out  of  a  transaction  which  will  be  enforced  in  face  of  the  express 
terms  of  a  deed,  but  it  must  be  an  implied  trust,  arising  by  operation  of 
law.  The  parties  to  a  deed  cannot  create  a  trust  in  favor  of  the  grantor 
except  by  an  instrument  in  writing  declaring  the  same.     Id. 

5.  Construction  of  Writing  —  Deed  or  Will. — In  arriving  at  a  conclu- 

sion a3  to  whether  a  written  instrument,  doubtful  in  its  character,  but 
posthumous  in  its  operation,  is  a  deed  or  a  will,  the  controlling  inquiry 
it  the  intention  of  the  maker,  to  be  gathered  primarily  from  the  lan- 
guage of  the  instrument  itself;  but  this  does  not  preclude  proof  of  in- 
structions given  to  a  draughtsman  as  to  the  nature  of  the  paper  he  was 
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asked  to  prepare,  nor  of  all  attending  circumstances  which  will  aid  in 
determining  the  maker's  intention;  and  the  fact  that  the  paper  has  never 
been  delivered,  and  could  not  operate  as  a  deed,  should  be  considered; 
for  in  such  doubtful  cases,  if  it  could  operate  as  a  will,  it  will  be  so  pro- 
nounced.    S/taj-p  v.  Hall,  28. 

4.  Deed  to  the  Heirs  of  A,  he  then  having  children  living,  vests  an  estate 

in  them  to  the  exclusion  of  his  children  subsequently  born.  Tharp  v. 
Yarbrough,  439. 

5.  Debt   Due  from  Guardian  to  Ward,  when   not  a    Consideration. 

—  Money  which  a  father  owes  his  child  as  guardian  does  not  constitute 
a  consideration  for  a  deed  from  the  father  to  the  child,  so  as  to  make  the 
child  a  purchaser  for  value,  and  not  a  volunteer,  in  the  absence  of  any 
consent  by  the  child  or  sanction  by  the  probate  court  to  such  an  appli- 
cation of  the  debt.     Peek  v.  Peek,  244. 

5.  Moral  Obligation    does   not  Constitute  Valuable  Consideration. 

—  Promise  by  a  father  to  the  mother  on  her  death-bed  that  their 
child  should  have  certain  property  creates  a  mere  moral  obligation,  and 
does  not  constitute  a  valuable  consideration  for  a  deed  of  the  property 
from  the  father  to  the  child.     Id. 

7.  Equitable  Jurisdiction  to  Restore  Unrecorded  Lost  Deed. — While 

a  court  of  law  can  afford  relief  in  case  of  an  unrecorded  lost  deed,  by 
permitting  the  party  claiming  under  it  to  prove  its  contents  in  a  suit, 
then  pending  before  it,  still  law  cannot  afford  adequate  relief  from  dan- 
gers that  may  arise  from  subsequent  purchasers  and  judgment  creditors 
without  actual  notice,  while  equity  alone  is  capable  of  affording  present 
relief  and  establishing  safe-guards  against  future  exigencies;  and,  hav- 
ing entertained  jurisdiction  for  this  purpose,  it  will,  in  suitable  cases, 
retain  it,  and  make  a  final  adjudication  between  the  parties.  Oriffin  v. 
Fries,  351. 

8.  Ejectment —  Lost  Deed  —  Cross-bill.  —  Where  in  ejectment  defendant 

files  his  cross-bill  praying  that  plaintiff  be  enjoined  from  further  prose- 
cuting his  ejectment  suit,  on  the  simple  allegation  that  a  deed  which  is* 
a  link  in  his  chain  of  title  is  lost,  and  not  asking  for  the  re-establish- 
ment of  such  deed,  the  bill  is  without  equity  and  demurrable.  Id. 
See  Criminal  Law,  28-32;  Estoppel,  4,  5;  Executions,  3;  Husband  and 
Wife,  3;  Married  Women,  1-3. 

DEFINITIONS. 

1.  A  Boom  is  an  Inclosure  or  Artificial  Harbor  for  logs  and  lumber,  of 

which  one  side  is  furnished  ordinarily  by  the  natural  bank  of  the  stream, 
and  the  other  is  provided  by  the  piers  and  the  timbers  or  other  obstruc- 
tion to  the  passage  of  logs  which  connect  them  together.  Powers's  Ap- 
peal, SS2. 

2.  Words  "  on  Approval  "  have  Well-understood  Meaning  in  Diamond 

Trade,  and  as  ordinarily  interpreted,  are  neither  inconsistent  with  an 
authority  "  to  show  "  or  an  obligation  "  to  return  on  demand."    Smith  v. 
Clews,  627. 
See  Insurance,  21,  25,  32,  33;  Judgments,  2;  Legislature,  1;  Wills,  1. 

DEPOSITIONS. 
A  Party  may  be  Allowed,  after  the  Taking  of  a  Deposition,  to  pro- 
pose second  or  additional  interrogatories  for  the    purpose  of   laying  a 
Am   St.  Rep.,  Vol.  XT.  —  01 
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foundation  for  the  impeachment  of  a  witness,  nor  does  the  party  propos- 
ing such  additional  interrogatories  thereby  make  such  witness  his  own. 
Teivy  v.  Rodahan,  420. 

DESCENT. 
Estates  of  Decedents  — Equitable  Lien  of  Heirs. —Where  an  heir  is 
administrator  of  the  estate  of  hi3  father,  his  co-heirs  have  no  equitable 
lien  on  his  interest  for  the  payment  of  their  respective  shares,  or  his  in- 
debtedness to  them  arisiug  from  his  fraudulent  administration  of  the 
estate.     McClellan  v.  Solomon,  381. 

See  Bastardy,  1. 

DIVORCE. 
See  Judgments,  4,  8;  Mariuacse  and  Divorce,  1-5. 

DURESS. 
See  Deeds,  2. 

EASEMENTS. 

1.  Owner  of  Land  Abutting  on  Street  has  Such  Easement  in  Street  as 
enables  him  to  insist,  as  against  a  street-railroad  company,  that  it  shall 
be  devoted  to  such  use  only  as  is  consistent  with  its  purposes  as  a  public 
street.     Hussner  v.  Brooklyn  City  R.  R.  Co.,  679. 

8.  Right  by  Prescription  to  Maintain  Culvert  so  Constructed  as 
to  Cause  Plaintiff's  Land  to  be  Overflowed  may  be  acquired 
by  a  railroad  company  by  user  for  twenty  years.  But  the  user  must 
have  been  such  as  to  have  subjected  the  company  to  an  action  at  any 
time  during  the  twenty  years,  and  the  burden  is  on  the  company  to  show 
that  at  regular  or  irregular  intervals  during  the  twenty  years,  the  water 
has  overflowed  the  very  land  in  controversy.  Emery  v.  Raleigh  etc.  R.  R. 
Co.,  727. 

EJECTMENT. 

1.  In  Ejectment,  All  Defenses  are  excluded  that  are  not  legal,  and  neither 

equitable  titles  nor  equitable  defenses  can  avail  as  basis  of  recovery  or 
defense.     McKay  v.    Williams,  597. 

2.  Crops,    Title  to,    when  Grown  on  Lands  Held  Adversely.  — Crops 

raised  on  land  by  the  labor  of  one  in  adverse  possession  under  a  claim  of 
right,  or  his  agents,  belong  to  him,  and  are  not  the  property  of  the  right- 
ful owner  of  the  soil;  and  such  owner  of  the  soil  cannot  assert  title  to 
*  the  crops  so  raised,  and,  by  waiving  the  tort,  pursue  and  recover  the 
specific  articles,  or  their  money  value,  in  the  hands  of  a  stranger  who 
received  them  from  the  adverse  claimant  of  the  land,  or  his  tenants,  and 
converted  them  to  his  own  use.    Faulcon  v.  Johnston,   737. 

3.  Instructions  —  Question  for  Jury.  — In  an  action  of  ejectment,  where 

the  defendant  claims  under  a  conveyance  alleged  to  have  been  executed 
and  then  lost,  it  is  error  for  the  court  to  take  from  the  jury  the  question 
whether  such  deed  was  executed  or  not,  or  to  instruct  them  that  if  they 
believe  that  defendant  bought  the  land,  paid  for  it,  and  went  into  pos- 
session under  his  purchase,  he  got  the  legal  title,  whether  a  deed  was 
made  or  not.      Terry  v.  Rodahan,   4i'0. 

4.  Fraudulent  Conveyance  — Proof.  —  Where  one  of  the  parties  in  eject- 

ment claims  title  under  a  judgment  sale  against  a  fraudulent  grantor, 
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and  the  other  party  claims  title  through  a  sale  under  decree  against  such 
grantor,  the  latter  decree  adjudging  the  conveyance  fraudulent  and  sub- 
jecting the  land  to  sale  as  the  property  of  such  grantor,  the  introduction 
in  evidence  by  the  latter  party  of  the  decree  declaring  the  conveyance  a 
fraud  makes  further  proof  of  it  unnecccsary.  McCUllan  v.  Solomon,  381. 
6.  Estate  of  Decedent.  —  Heirs  at  law  cannot  bring  ejectment  to  recover 
real  estate  belonging  to  their  ancestor  while  there  is  an  administrator  of 
such  estate  to  whom  letters  have  been  duly  issued,  and  the  administra- 
tion of  such  estate  is  incomplete  and  unsettled.  Doyle  v.  Wade,  334. 
See  Deeds,  8;  Husband  and  Wife,  3;  Pleading,  3. 

ELECTIONS. 

1.  Purpose  of  Contested  Election   Laws  is  to  Insure  Speedy  Trial, 

so  that  the  official  term  which  is  in  dispute  may  not  expire  either  in 
whole  or  in  large  part  before  the  final  determination  is  reached,  and 
that  the  will  of  the  people  in  the  choice  of  public  officers  may  not  be  de- 
feated.      Whitney  v.  Blackhnrn,  857. 

2.  Notice  of  Contest  is  Foundation  of  Suit  to  Contest  El ection,  and 

serves  the  double  office  of  both  summons  and  complaint,  and  should 
contain  the  title  of  the  cause,  specifying  the  name  of  the  court  and 
the  names  of  the  parties  to  the  suit,  and  it  must  be  served  and  filed 
within  thirty  days,  according  to  the  practice  under  section  2544  of  the 
Oregon  Code.  Id. 
a  In  Proceeding  to  Contest  Election,  Notice  of  Contest  Supplies 
Place  of  Complaint  in  an  ordinary  action.  The  facts  or  combi- 
nation of  facts  which  give  rise  to  the  right  of  contest  are  to  be  briefly 
stated  in  the  notice  of  contest,  and  this  necessarily  implies  that  they 
shall  be  stated  sufficiently  plain  as  to  advise  the  defendant  of  the 
"cause"  for  which  his  election  is  contested.  Certainty  is  required,  but 
not  technical  precision  of  averment;  and  when  the  words  used,  taken  in 
their  ordinary  sense,  fairly  serve  to  inform  the  adverse  party  of  the  sub- 
Btance  of  the  facts  relied  upon  to  defeat  his  claim,  it  is  sufficient.     Id. 

4.  Construction    of    Statutes    Relating    to    Contested    Elections.  — 

Such  statutes  should  be  liberally  construed  by  the  courts,  so  that  the 
rights  of  the  people  may  be  preserved,  and  that  no  protection  may 
be  afforded  to  fraud;  yet  one  who  undertakes  to  contest  the  right  of 
another  to  an  office  to  which  such  other  has  been  declared  elected,  by 
a  tribunal  chosen  by  the  people,  ought  to  have  some  well-defined  "cause," 
and  to  be  able  to  state  it  with  sufficient  certainty  as  to  notify  or  inform  the 
other  party  of  the  substance  of  the  facts  upon  which  he  relies  to  defeat 
his  title,  and  to  authorize  the  court  to  make  the  inquiry.      /(/. 

5.  In  Proceeding  upon  Quo  Warranto  to  Contest  Election,  It  is  Com- 

petent for  the  court  to  look  behind  the  precinct  election  returns  to 
ascertain  for  what  office  the  votes  cast  for  certain  candidates  were  given; 
and  especially  is  this  so  where  the  pleadings  admit  that  the  contestants 
were  the  opposing  and  competing  candidates  for  the  office  in  dispute, 
and  were  voted  for  as  such  at  the  various  polling-places  in  the  county. 
De  Berry  v.  Nlch  \  >/.  707. 

6.  Power    of   Canvassing    Board.  — Where  the    election    returns    from   a 

polling  precinct  to  the  board  of  canvassers  fails  to  show  tor  what  office 
the  votes  east  for  certain  candidates  were  given,  it  seems  that  the  can- 
vassing board  may  resort  to  the  ballots   themselves,  or  to  the  personal 
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knowledge  of  a  member  of  the  board,  to  supply  the  defect  or  omis- 
sion.    Id. 

7.  Design  of  Election  Laws. — Rules  prescribed  by  statute  for  conducting 

popular  elections  are  designed  chiefly  to  afford  an  opportunity  for  the 
free  and  fair  exercise  of  the  elective  franchise,  and  to  ascertain  with 
certainty  the  result.  Such  rules  are  directory  merely,  not  jurisdictional 
or  imperative,  and  the  forms  which  must  be  observed  as  essential  to  the 
validity  of  an  election  are  those  only  which  affect  the  merits.     Id. 

8.  Irregularity  in  Conduct  of  Election,  which  deprives  no  voter  of  his 

rights,  nor  admits  a  disqualified  person  to  vote,  nor  casts  any  uncer- 
tainty upon  the  result,  and  which  ha3  not  been  occasioned  by  the  agency 
of  one  seeking  to  derive  a  benefit  from  it,  will  be  overlooked,  when  the 
only  question  is,  which  vote  was  the  greatest.     Id. 

9.  Oath  of  Elector. — The  oath  prescribed  by  the  North  Carolina  code, 

section  2081,  to  be  taken  by  electors,  in  substance  and  legal  effect  fully 
meets  the  requirements  of  article  6,  section  2,  of  the  state  constitution. 
Id. 

10.  Administration  of  Oath  to  Electors.  —  Where  the  form  of  oath  used 
by  the  registrar  was  that  prescribed  in  the  statute,  it  will  be  inferred, 
in  the  absence  of  direct  evidence  to  the  contrary,  that  the  oath  was  taken 
with  uplifted  hand,  as  specified  in  the  statute,  North  Carolina  code, 
section  3310,  and  was  accepted  as  a  valid  mode  of  administering  it  by 
both  the  registrar  and  the  elector.  It  is  sufficient  to  meet  the  require- 
ments of  the  election  law  that  an  oath  was  administered  in  a  form  sanc- 
tioned by  the  statute,  and  taken  with  a  full  recognition  of  its  binding 
force.     Id. 

11.  Irregularities  in  Manner  of  Conducting  Election. — A  disregard 
of  directions  found  in  the  constitution  or  statutes,  except  as  to  the  time 
and  place  of  holding  the  election,  the  non-observance  of  which  is  desig- 
nated as  an  irregularity  merely,  not  affecting  the  result  as  a  fair  expres- 
sion of  the  popular  will,  does  not  warrant  a  rejection  of  the  vote  given 
at  a  polling-place,  and  the  same  principle  governs  the  registration  of 
electors.     Id. 

12.  Registration  of  Elector  Who  is  Qualified  to  Vote  must  be  Ac- 
cepted as  the  act  of  a  public  officer,  and  entitles  the  elector  to  the 
casting  of  his  vote.     Id. 

13.  It  is  not  Sufficient  Reason  to  Deprive  Qualified  Voter  of  his 
Vote,  that  another  has  been  registered  who  ought  not  to  have  been, 
and  has  no  right  to  vote.     Id. 

14.  Election  is  not  Vitiated  by  Fact  that  Registration -book  was  not 
Kept  Open  during  the  whole  prescribed  period,  on  the  Saturday  pre- 
ceding the  election,  when  no  one  was  denied  the  opportunity  of  examin- 
ing the  book.     Id. 

15.  Election  is  not  Vitiated  by  Fact  that  one  of  the  election  officers  ab- 
sented himself  a  short  time  from  the  polls,  where  it  appears  that  no  one 
voted  during  the  interval,  and  that  the  ballot-boxes  were  not  tampered 
with,  and  no  opportunity  was  afforded  for  doing  so.     Id. 

16.  Where  Votes  were  Handed  in  Rot, led  up  and  secured  by  an  elastic 
band,  and  were  distributed  among  the  boxes  by  the  judges,  the  pro- 
visions of  section  2087  of  the  North  Carolina  code  were  not  violated, 
and  such  votes  were  properly  received  and  counted.      Id. 

17.  Province  of  Judge  and  Jury.  —  Where  in  response  to  an  inquiry 
from  the  jury  as  to  their  right  to  pass  upon  the  legality  of  certain  votes, 
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the  judge  answered  in  the  negative,  and  advised  them  that  they  should 
take  and  act  upon  the  law  as  laid  down  by  him,  —  in  this,  not  as  a 
mandate,  but  as  advice,  —  tliere  was  no  error.  Id. 
t8.  Burden  of  Proof.  —  In  Action  to  Contest  Right  to  Office, 
Burden  of  Proof  is  on  Plantiff,  when  lie  seeks  to  introduce  the  bal- 
lots to  overturn  the  official  count,  to  show  affirmatively  that  the  ballots 
have  not  been  tampered  with,  and  that  they  are  the  identical  ballots  cast 
by  the  voters.     Fenton  v.  Scott,  801. 

19.  Ballots  as  Best  Evidence.  —  Ballots,  when  identified,  are  the  best 
evidence,  and  are  to  prevail  over  the  official  count,  yet,  to  entitle 
them  to  be  resorted  to  and  recounted,  the  facts  going  to  show  their  pres- 
ervation must  fix  their  identity  beyond  any  reasonable  doubt.  It  is  re- 
quired that  they  be  proven  intact  and  genuine  with  a  reasonable  degree 
of  certainty,  and  to  the  full  satisfaction  of  the  court,  but  this  does  not 
require  that  they  must  be  proved  genuine  beyond  all  possible  doubt,  or 
beyond  a  mere  possibility  that  they  might  have  been  interfered  with.    Id. 

20.  Rejection  of  Ballots.  —  If  there  has  been  such  negligence  in  re- 
spect to  the  safe-keeping  of  ballots  as  to  create  reasonable  doubts  of 
their  integrity,  there  is  a  want  of  that  affirmative  showing  which  the  law 
requires  to  entitle  to  be  recounted  and  to  overturn  the  official  canvass, 
and  the  rejection  of  the  ballots  by  the  trial  court  is  not  error.     /(/. 

21.  In  Absence  of  Evidence  Aliunde,  Intention  of  Voter  is  to  be 
Obtained  from  the  face  of  his  ballot;  and  where  a  ballot  discloses  a 
name  written  opposite  to  a  printed  name  erased,  the  intention  of  the 
voter  is  to  be  taken  to  be  the  substitution  of  the  written  tor  the  erased 
name.      Id. 

22.  Erasure  of  Names  on  Ballots.  —  Where  the  face  of  the  ballot 
showed  that  the  voter  had  erased  the  names  of  two  of  the  candidates 
for  representative,  and  in  proximity  thereto,  as  much  as  the  narrowness 
of  the  margin  would  admit,  and  almost  directly  against  each  of  the 
erased  names,  had  written  two  other  names,  one  of  which  was  the  name 
of  a  candidate  for  county  juilge  on  another  ticket,  but  the  printed  name 
of  the  county  judge  on  such  ballot  was  not  erased,  the  facts  do  not  dis- 
close a  case  where  two  candidates  were  voted  for  for  the  same  office, 
within  the  provision  of  section  2528  of  the  Oregon  Code.      /(/. 

23.  In  Determining  Contested  Election,  Evidence  of  Ballots  Actu- 
ally Cast  will  Control  that  furnished  by  the  official  canvass, 
provided  the  ballots  have  been  duly  preserved,  and  protected  from  the 
reach  of  any  unauthorized  intermeddling  or  tampering.  It  is  a  primary 
rule  of  elections  that  the  ballots  constitute  the  best  evidence  of  the  in- 
tention and  choice  of  the  voters.     Hart  man  v.   Youivj,  787. 

24.  Official  Return  ok  Canvass,  when  Duly  Certified,  is  Prima 
Facie  Evidence  that  the  result  is  as  declared,  bat  is  never  con- 
clusive, unless  made  so  by  statute;  and  as  between  ballots  shown  or  ad- 
mitted to  be  the  identical  ballots  cast  by  the  voters  and  such  official 
count,  the  ballots  are  the  bettor  evidence.     Id. 

25.  In  Action  to  Contest  Right  to  Office,  Bcrdes  ok  Proof  Rests 
upon  Plaintiff.  He  must  establish  to  the  satisfaction  of  the  jury 
or  trial  court,  as  the  case  may  be,  that  the  ballots  are  the  genuine 
ballots  cast  at  the  election:  otherwise  they  will  receive  no  credence.  Un- 
less it  is  proved  that  the  ballots  are  genuine,  that  is,  the  identical  ballots 
cast,  they  should  l«3  rejected,  and  not  be  permitted  to  overturn  the  re- 
sult as  declared  by  the  official  count.      Id. 
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2C.  Statutory  Provisions  for  Safe-keeping  of  Ballots  are  Direc- 
tory merely,  and  if  the  ballots  have  been  safely  kept,  and  pro- 
tected from  any  tampering,  the  chief  object  of  the  law  ia  subserved,  and 
the  ballots  are  admissible  in  evidence,  although  there  may  have  been 
some  omission  to  comply  strictly  with  the  statutory  directions.     Id. 

27.  Ballots  as  Best  Evidence.  —  Where  the  court  finds  that  the  bal- 
lots were  securely  and  safely  kept  and  preserved,  that  no  one  had 
tampered  with  them,  and  that,  notwithstanding  the  box  had  been  opened 
in  the  manner  and  for  the  purpose  stated,  the  ballots  therein  were  the 
genuine  and  identical  ballots  cast  by  the  voters  of  South  Pendleton  pre- 
cinct, the  legal  conclusion  reached  by  the  trial  court  upon  this  state  of 
facts,  viz.,  tliat  such  ballots  "are  the  best  evidence,  and  entitled  to  be 
recounted,"  is  in  conformity  with  such  as  the  law  declares.     Id. 

28.  Scratched  Ballot  —  Mandamus. —  Where  there  is  enough  on  the  face 
of  the  ballot  to  call  for  the  exercise  of  judgment  by  the  election  inspec- 
tors as  to  whether  it  was  "scratched,"  and  they,  so  exercising  their 
judgment,  decide  that  it  is  "  scratched,"  and  should  not  be  counted,  such 
decision  cannot  be  reviewed  or  controlled  by  mandamus.  State  v.  Deane, 
343. 

See  Process. 

EMINENT   DOMAIN. 

1.  Title  Sufficient  to  Maintain  Proceedings  for  Damages  for  Land 

Taken.  — Proceeding  to  assess  damages  against  a  railroad  company  for 
entering  land  under  the  right  of  eminent  domain  is  properly  brought 
in  the  name  of  an  administrator  who  bought  the  land  at  sheriff's  sale, 
under  a  judgment  obtained  against  his  intestate  (the  former  owner)  in 
his  lifetime,  the  entry  by  the  company  having  been  made  after  such 
purchase,  though  prior  to  the  execution,  acknowledgment,  and  delivery 
of  the  deed.  Whether  such  purchaser  holds  the  title  as  owner,  or  as 
trustee  for  the  heirs  at  law  of  his  intestate,  is  a  question  determinable 
after  the  damages  have  been  fixed  and  the  money  paid  into  court.  Penn- 
sylvania etc.  R.  R.  Co.  v.  Cleary,  913. 

2.  Measure  of  Damages  for  Land  Taken  by  Virtue  of.  — In  a  proceed- 

ing to  assess  damages  for  land  taken  for  railroad  purposes,  it  is  ]  roper 
to  inquire  what  the  whole  tract  was  worth,  having  in  view  the  purposes 
for  which  it  was  best  adapted;  but  testimony  showing  how  many  build- 
ing-lots the  tract  could  be  divided  into,  and  what  such  lots  would  be 
worth  separately,  is  inadmissible;  and  equally  incompetent  is  evidence 
offered  to  show  that  the  owner  had  declined  to  sell  or  lease  the  land,  or 
the  reasons  he  gave  therefor,  his  views  upon  this  subject  being  irrele- 
vant to  the  inquiry  before  the  jury.  The  true  measure  of  damages  is 
found  in  the  difference  between  the  fair  selling  value  of  the  land  before 
and  after  the  entry  complained  of.     Id. 

EQUITY. 

1.  Lachfs.  — Courts  of  Equity  have  not  Adopted  the  maxim  of  the  com- 
mon law,  that  wherever  there  is  a  right  there  is  a  remedy  for  its  infrac- 
tion. And  if  a  party  looks  on  and  remains  silent  until  large  sums  have 
been  expended  or  important  intervening  interests  have  grown  up,  the 
fact  that  he  might  have  successfully  objected  at  the  outset  will  not  avail 
him.     Powers'*  Appeal,  8S2. 
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2.  Injunction. — Party  must  not  only  Appear  in  Court  op  Equity 
with  Clean  Hands,  but  he  must  come  with  reasonable  promptness,  in 
good  faith,  and  with  a  just  and  equitable  demand.  And  if  an  injunc- 
tion is  prayed  for  where,  upon  a  consideration  of  the  whole  case,  it 
ought  not  in  good  conscience  to  issue,  a  mere  legal  right  in  the  plaintiff 
will  not  move  the  chancellor.     Id. 

8.  Right  Lost  by  Laches. —  It  is  too  Late  por  Property  Owners  In- 
jured by  the  erection  of  an  addition  to  a  boom,  in  which,  anil  in  busi- 
ness enterprises  depending  upon  it,  thousands  of  dollars  have  been  in- 
vested, to  assert,  after  an  acquiescence  therein  for  fourteen  years,  that 
the  boom  company  had  no  right,  under  its  charter,  to  build  the  addition 
in  the  way  it  was  built.     Id. 

4.  Laches.  —  Children  inheriting  real  estate  from  their  mother,  subject  to 
their  father's  rights  as  tenant  by  the  curtesy,  are  uot  guilty  of  laches  in 
remaining  silent  for  more  than  thirty  years,  during  which  time  their  father 
was  alive,  and  he  and  his  grantees  laid  out  and  platted  a  town  on  such 
realty,  and  were  in  possession  thereof;  for  such  possession  was  lawful 
and  consistent  with  the  father's  estate,  and  neither  the  children  nor 
their  grantees  had  any  right  to  disturb  it.  Orthwein  v.  Thomas,  159. 
See  Contracts,  1;  Deeds,  7;  Ejectment,  1. 

ESTOPPEL. 

1.  Estoppels,  to  be  Binding,  must  be  mutual.     Ferguson  v.  Jones,  808. 

2.  Outstanding  Title.  —  Where  both  parties  claim  title  to  land  from  a  com- 

mon source,  defendant  is  estopped  from  setting  up  an  outstanding  title 
with  which  he  is  disconnected.     Doyle  v.   Wade,  334. 

t.  Vendor  of  Hides  is  Estopped  from  Claiming  to  Recover  for  Alleged 
Shortage  in  the  weight  of  the  hides  sold  by  him,  where,  after  discover- 
ing that  he  has  been  defrauded  by  short  weights,  he  settles  with  the 
vendee  according  to  the  latter's  reports  of  such  weights,  without  making 
any  claim  for  the  shortage,  or  even  calling  the  vendee's  attention  to  the 
matter,     lieid  v.  Ladue,  402. 

4.  The  Recitals  in  a  Deed  Operate  by  Way  of  Estoppel  upon  the 
grantee,  and  after  its  record,  upon  his  grantees.  Orthwein  v.  Thomas, 
159. 

6.  If  a  Deed  does  not  Operate  to  Pass  Title  when  It  is  Made,  because 
the  grantor  has  none,   and  he  afterwards  inherits  an  interest    therein, 
such  interest  will  pass  to  his  grantee  on  the  principle  of  estoppel,  under 
the  code  of  Georgia.      Terry  v.  Kodahan,  420. 
See  Boundaries,  3;  Judgments,  1;  Railroad  Corporations,  13. 

EVIDENCE. 

1.  In   an   Action    to    Recover    Compensation    for  Causing  Death  of 

Plaintiff's  Husband,  the  defendant  is  entitled  to  prove,  in  addition 
to  the  ordinary  expenses  of  such  husband,  what  were  his  habits  of  life, 
and  Ids  manner  of  living  and  of  spending  money.    Terry  v.  Rodtt/mn,  4'JO. 

2.  Evidence  is  Admissible  to  Explain  Meaning  op  Terms  Used  in  Par- 

ticular Trade,  when  their  meaning  is  material  to  construe  the  contract, 
ami  the  rule  extends  to  forms  of  expression  as  well  as  to  single  words. 
Smith  v.  Clews,  ii'27. 
8.  Evidence  of  Usage  is  Admissible  to  Apply   Written    Contract  to 
Subject-matter  of  the  action,  to  explain  expressions  used  in  a  particular 
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sense  by  particular  persons  as  to  particular  subjects,  and  to  give  effect  to 
language  in  a  contract  as  it  was  understood  by  those  who  made  it.     Id. 

4.  Oral  Evidenck  of  Circumstances  Attending  Execution  of  Instru- 
ment is  Admissible,  as  between  the  parties,  to  aid  in  the  interpretation 
of  words  used  therein,  where  such  words,  in  their  application  to  the  in- 
strument of  which  they  are  a  part,  are  not  entirely  intelligible.  Where, 
therefore,  a  draft  was  drawn  upon  the  defendant,  with  the  word  "  exec- 
utor "  after  his  name,  payable  at  a  time  specified,  with  direction  to  charge 
the  same  against  the  drawer,  and  of  his  mother's  estate,  and  the  defend- 
ant accepted  it,  adding  the  word  "executor"  to  his  name,  in  an  action 
by  the  plaintiff,  who  was  the  wife  and  indorsee  of  the  payee,  against  the 
defendant,  who  was  the  executor  of  the  will  of  the  drawer's  mother,  evi- 
dence is  admissible,  on  the  part  of  the  defendant,  to  show  that  when  the 
draft  was  drawn  it  was  understood  by  the  plaintiff  and  her  husband  that 
it  should  be  taken  upon  the  security  of  the  drawer's  interest  in  the  estate 
of  his  mother;  that  it  was  then  understood  between  the  drawer,  payee, 
and  the  plaintiff  that  it  was  to  be  paid  out  of  such  interest,  and  that  the 
defendant  then  stated,  in  their  presence,  that  he  would  accept  in  his 
capacity  as  executor,  to  be  paid  only  out  of  the  drawer's  interest  in  the 
estate.  This  evidence  is  competent  as  bearing  opon  the  understanding 
of  the  relation  and  the  character  of  liability  which  the  defendant  as- 
sumed by  his  acceptance  of  the  draft.     Schmittkr  v.  Simon,  621. 

6.  Value.  — Where  an  article  has  no  market  value,  its  value  may  be 
shown  by  proof  of  such  elements  or  facts  affecting  the  question  as  may 
exist.  Recourse  may  be  had  to  the  items  of  cost  and  its  utility  and  use, 
and  the  opinion  of  witnesses  properly  informed  on  the  subject  may  be 
given  in  respect  to  its  value.     Sullivan  v.  Lear,  388. 

6.  Value    of  Franchise.  —  A  franchise  or  bare  right  to  do  a  thing  has 

no  market  value,  when  considered  with  reference  to  itself  alone,  and 
exclusively  of  its  utility.  To  determine  its  value,  resort  must  be  had 
to  evidence  of  the  practical  uses  to  which  it  can  be  put,  or  the  profit 
which  by  proper  management  can  be  made  out  of  it.     Id. 

7.  Value    of    Franchise. — Where    a    franchise  is  without  value,  and  of 

such  character  as  to  render  both  an  expenditure  of  money  and  the  ap- 
plication of  business  judgment  and  skill  in  its  management  necessary  to 
make  it  useful  and  profitable,  its  value  must  be  determined  by  a  con- 
sideration of  it  in  connection  with  such  possibilities.     Id. 

8.  Value    of    Franchise  —  Opinion.  —  The   opinion  of   a  witness   as  to 

the  value  of  a  franchise  to  build  a  wharf,  when  based  upon  his  own 
experience  in  building  and  operating  such  a  wharf,  or  when  based  upon 
an  assumption  of  profit  to  be  derived  from  the  operation  of  such  a  wharf, 
is  admissible;  nor  is  the  evidence  rendered  inadmissible  from  the  fact 
that  the  witness  cannot  state  the  value  of  such  franchise  when  taken 
alone,  and  not  considered  in  connection  with  the  improvements  of  which 
it  is  capable,  or  the  ability  of  the  owner  to  make  use  of  it.     Id. 

9.  Value  of  Franchise.  —  The  price  charged  by  a  city  granting  a  franchise 

is  not  conclusive  as  to  its  value  in  an  action  involving  that  question 
between  the  grantee  and  his  vendee.     Id. 

10.  Value. —Where  the  subject-matter  of  sale  has  no  market  value,  the 
latter  is  peculiarly  for  the  jury  to  determine,  and  whatever  seems  cal- 
culated to  aid  them  in  reaching  a  correct  conclusion  should  be  submitted 
for  their  consideration.     Id. 
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11.  Consideration.  —  Where  a  deed  or  assignment  acknowledges  the  receipt 
of  a  valuable  consideration,  without  specifying  what  it  is,  parol  evi- 
dence is  admissible  to  prove  its  character.     Id. 

12.  Consideration.  —  Where  a  deed  or  assignment  recites  that  it  is  given 

"for  value  received,"  such  recital  does  not  exclude  parol  evidence  that 
the  consideration  for  the  conveyance  was  of  an  executory  character, 
and  consisted  of  a  promise,  and  the  jury  may  so  determine  under  such 
proof.     Id. 

13.  Adjudication  of  Record  is  Evidence  against  all  the  world  to  estab- 
lish the  fact  that  such  a  judgment  was  rendered,  and  of  all  the  legal  con- 
sequences necessarily  resulting  from  that  fact.     Faulfon  v.  John<ton,  737. 

14.  Principle  Wnion  Requires  Production  of  Writing  to  Prove 
its  Contents,  and  excludes  parol  proof  thereof,  has  no  application 
when  the  inquiry  into  its  contents  comes  up  collaterally  at  the  trial,  and 
the  contents  are  not  directly  involved  in  the  controversy.     Id. 

15.  Fact  that  One  in  Possession  of  Land  Listed  It  in  his  Own 
Name  for  the  purpose  of  taxation,  though  of  slight,  if  of  any,  import  as 
evidence  of  title,  is  receivable  as  showing  a  claim  of  ownership,  for  the 
reason  that  it  is  an  act  done  in  pursuance  of  the  requirements  of  law.    Id. 

16.  It  is  not  Admissible  for  Counsel  to  be  Quiet  and  Allow  Evi- 
dence to  Come  out,  and  Take  Advantage  of  It,  if  favorable, 
and  if  not,  to  ask  that  it  be  stricken  out,  and  no  considered;  and  still 
less  can  he  complain  when  it  comes  out  in  response  to  his  own  inquiries, 
and  its  withdrawal  afterwards  from  the  jury  rests  in  the  unreviewable 
discretion  of  the  trial  judge.      Id. 

17.  Original  Entry  Made  by  Witness  is  only  Admissible  as  Auxiliary 
TO  His  Evidence  when  lie  is  unable  to  distinctly  recollect  the  fact  with- 
out the  aid  of  it.  The  rule  which  renders  such  an  entry  admissible  rests 
upon  the  principle  of  necessity  for  the  reception  of  secondary  evidence, 
and  is  not  applicable  where  the  witness  has  a  distinct  recollection  of  the 
essential  facts  to  which  it  relates.     National  etc.  Bank  v.  Madden,  633. 

18.  Opinions  and  Surmises  not  Testimony.  —  The  fact  that  a  vendee  of  hides 
made  a  mistake  or  acted  fraudulently  in  weighing  them  on  two  or  three 
occasions  during  the  list  year  of  his  dealings  with  the  vendor  is  not  evi- 
dence from  which  it  can  be  presumed  that  he  did  so  eiuht  years  before. 
Nor  is  it  competent  for  the  vendee,  in  an  action  brought  to  recover  for 
the  shortage  in  weights,  to  give  his  opinion  that  he  had  been  unfairly 
dealt  with  during  the  intervening  years,  and  thus  undertake  to  fix  an 
average  per  hide  by  which  the  suspected  shortage  may  be  measured  and 
ascertained  during  those  years.     Ileal  v.  Ladue,  462. 

19.  Intention  is  an  inferential  act,  and,  unless  announced  at  the  time  the 
is  done,  is  not  susceptible  of  direct  proof.     Sharp  v.  Hall,  2S. 

20.  Incompetent  Evidence  once  admitted  may  be  rebutted  by  other  incom- 
petent evidence.     Id. 

21.  Evidence  of  Narration  by  Deceased  of  What  Accused  Said  or  Did 
a  day  or  days  before  such  narration  is  hearsay,  and  inadmissible.  People 
v.  Aikin,  512. 

22.  Expert  cannot  be  Permitted  to  State  that  He  has  Read  or  Heard 
Testimony  of  a  witness  or  witnesses,  and  then  base  his  opinion  upoa 
such  testimony,  without  stating  the  particular  points  of  the  evidence  — 
the  facts — upon  which  he  tests  las  conclusion;  but  he  may  be  asked,  on 
cross-examination,  to  state  how  he  ditFers  from  what  was  sai  1  by  other 
physicians  sworn  as  experts  in  the  case,  as  such  iuqui'-y  itself  calls  upon 
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him  to  state  what  they  said,  and  to  give  his  reasons,  if  any,  why  he  dif- 
fered from  them.     Id. 

23.  Where  Plaintiff's  Cause  of  Action  is  Based  upon  Transcript 
ok  Record  of  Judgment  rendered  by  a  justice  of  the  peace  in  an- 
other state,  duly  certified  as  prescribed  by  the  statute  of  the  state 
where  action  is  brought,  such  transcript  is  evidence  prima  facie  of  what 
appears  upon  its  face,  namely,  that  the  defendant's  liability  upon  a  con- 
tract debt  has  been  merged  in  a  judgment.     Eoans  v.  Cleary,  886. 

24.  Exception  to  Evidence  Admitted  is  not  Available  on  Appeal,  where 
no  objection  is  made  until  after  its  admission,  and  no  motion  is  made 
to  strike  it  out.     Hangen  v.  Hachemeister,  691. 

25.  Evidence  of  Plaintiff's  Receipts  and  Disbursements  for  Two  Weeks 

prior  to  the  taking  and  carrying  away  of  his  property,  as  alleged  in 
his  complaint,  i3  properly  admitted  for  the  purpose  of  determining  the 
amount  of  his  damages,  where  the  complaint  alleges  that  the  taking  of 
the  property  broke  up,  injured,  and  destroyed  his  business.     Id. 

26.  Evidence  of  Price  Paid  for  Property  within  Three  Weeks  before 
the  taking  of  it  is  admissible  for  the  purpose  of  proving  its  value  at 
the  time  of  the  taking,  where  there  is  no  pretense  that  it  has  changed 
in  value  during  that  time.     Id. 

27.  Admissions  of  an  Ancestor,  which  could  affect  him  were  he  a  party, 
are  receivable  in  evidence  against  his  heirs.  Hence,  in  an  action  where 
the  plaintiffs'  title  is  partly  as  heir  of  their  father,  a  letter  written  by  him 
tending  to  show  that  he  had  made  a  sale  and  conveyance  of  the  property 
to  the  defendant  is  competent  evidence  against  such  heirs.  Terry  v. 
Rodahan,  420. 

28.  Res  Gestae.  —  Declarations  as  to  defect  in  engine,  made  by  officers 
of  a  railroad  company,  after  an  accident,  resulting  in  the  death  of  one 
of  the  company's  employees,  constitute  no  part  of  the  res  gestae,  and 
are  not  admissible  as  evidence  on  the  part  of  the  plaintiff  in  an  ac- 
tion against  the  company  for  negligently  causing  such  death,  when  not 
offered  in  contradiction  of  prior  testimony  of  such  officers.  Erie  etc.  li.  R. 
Co.  v.  Smith,  S95. 

29.  Error  in  Admitting  Evidence  Which  Tends  to  Prejudice  the 
minds  of  the  jurors  is  not  cured  by  a  direction  in  the  charge  of  the 
court  to  the  jury  to  disregard  the  evidence,  and  by  a  withdrawal  of  it 
from  their  consideration.  The  instruction  comes  too  late  to  cure  the 
mistake.     Id. 

30.  Burden  of  Proof  in  Action  for  Negligence.  —  When  a  railway 
passenger  is  injured  or  killed  by  an  accident  due  to  the  alleged  neg- 
ligence of  the  railroad  company,  the  burden  of  proof  rests  upon  the 
company,  in  an  action  against  it  for  damages,  to  rebut  the  presumption 
of  negligence  arising  from  even  slight  evidence  of  the  defective  construc- 
tion of  its  track;  but  in  the  case  of  an  employee  of  the  company  so 
injured  or  killed,  there  is  no  such  presumption  to  be  overcome,  and  the 
plaintiff  must  affirmatively  prove  the  fact  of  negligence,  and  that  it  ia 
such  a  kind  of  negligence  as  violates  the  special  and  limited  duty  of  an 
employer  to  an  employee.     Id. 

See  Boundaries,  1,  3;  Chattel   Mortgages,  2;  Contempt,  4;  Contracts, 

1,  2;  Criminal  Law,  2,  5-8,  16,  28-35,  44-46,  57.  58,  71,  72;  Deeds,  1, 
3;  Depositions;  Ejectment,  4;  Elections:  Fraudulent  Conveyances, 

2,  3;  Malicious  Prosecution,  7;  Mokigages,  7;  Negotiable  Instru- 
ments, 8;  Railway  Companies,  11,  12;  Trial,  9. 
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EXECUTIONS. 

1.  Validity  of  Levy  on   Personal  Property.  —  As  against  all  persons, 

except  junior  execution  creditors,  a  levy  upon  personal  property  is 
good  and  valid,  where  the  officer  goes  to  the  property  so  as  to  have 
it  in  his  power  to  take  it  into  actual  possession,  if  he  chooses,  and 
indorses  the  levy  on  his  process.  But  as  against  junior  execution  credi- 
tors, the  lien  of  the  levy  is  lost,  unless  the  officer  takes  the  property, 
and  retains  actual  possession  thereof,  either  in  person  or  by  his  agent, 
until  a  sale.     Sawyer  v.  Bray,  713. 

2.  To    Protect    Bona    Fide    Purchasers   for   Value,    and  Other   Ex- 

ecution Creditors,  it  is  provided  by  the  North  Carolina  code,  sec- 
tion 448,  that  the  lien  of  an  execution,  as  to  them,  shall  operate  only 
from  the  levy;  but  this  provision  does  not  change  the  existing  law  as  to 
what  shall  constitute  a  levy,  nor  alter  the  character  and  effect  of  the 
lien  acquired  by  it.     Id. 

8.  Purchaser — Notice.  — Where  a  judgment  creditor  has  neither  actual 
nor  constructive  notice  of  a  prior  unrecorded  deed,  it  is  of  no  conse- 
quence whether  the  purchaser  at  an  execution  sale  under  such  judgment 
has  notice  of  such  deed  or  not.     Doyle  v.   Wade,  334. 

4.  Levy  and  Sale  are  Void  when  Made  by  an  Interested  Sheriff,  aa 
where  he  appears  from  the  execution  to  be  one  of  the  persons  beneficially 
interested  in  the  judgment,  to  satisfy  which  the  levy  and  sale  are  made. 
Knijld  v.  Morrison,  405. 

6.  After  the  Payment  of  an  Execution,  it  ia  fundus  officio,  and  a  subse- 
quent sale  thereunder  conveys  no  title.     Id. 

See  Contempt,  8;  Partnership,  4;  Pensions,  1,  2;  Sales,  2. 

EXECUTORS   AND   ADMINISTRATORS. 

1.  Administrator  may   Disaffirm  and   Treat  as  Void  Mortgage  Made 

by  his  Intestate  in  fraud  of  the  rights  of  the  latter's  creditors.  The 
administrator  represents  the  creditors  as  well  as  the  estate.  Havijen  v. 
Ilachemeister,  691. 

2.  Estate  ok  Decedent  —  Petition  for  Final  Distribution  cannot  Ask 

for  Accounting.  —  Petition  by  an  administrator  for  the  final  distribu- 
tion of  the  estate  of  the  decedent  cannot  properly  contain  averments  for 
the  purpose  of  charging  a  distributee  with,  and  compelling  him  to  ac- 
count for,  property  of  the  deceased,  especially  for  property  which  came 
into  his  possession  in  another  state.  Estate  of  Cook,  267. 
See  Ejectment,  5. 

EXPERTS. 
See  Evidence,  22. 

FACTORS. 
1.  Commission  Merchant  is  Bound  to  Ascertain  Character  or  Quality 
of  Goods  consigned  to  him  without  any  communication  to  him  from 
the  consignor  as  to  their  character  or  quality,  and  to  put  them  upon 
the  market  for  what  they  are  in  that  respect.  He  has  no  implied 
power  to  undertake  that  the  goods  are  in  any  respect  other  than  ur 
different  from  what  the)-  actually  are.  And  if  he  goes  beyond  his  au- 
thority, and  warrants  the  quality  of  the  goods,  the  warranty  will  be  his 


972  Index. 

own,  and  he  will  be  personally  liable  for  its  breach.    Argersingerv.  Mac- 
naugkton,  687. 
2.  A  Factor  may,  by  Contract,  Guarantee  the  collection  of  the  price  of 
goods  to  be  sold,  and  also  that  their  sale  shall  realize  certain  sums. 
First  Nat.  Bank  v.  Schween,  174. 

FRAUD. 

1.  Fraud  will   Vitiate  Contract;  but  where  the  parties  stand  upon  an 

equality  of  footing,  the  fraud  must  consist  of  a  false  representation  of  a 
material  fact,  and  the  party  to  whom  it  is  made  not  be  able,  by  the  exer- 
cise of  a  reasonable  caution  and  vigilance,  to  detect  its  falsity.  Finlay- 
son  v.  Finlayson,  836. 

2.  To  Support  Action  of  Deceit,  Properly  so  Called,  It  must  Appear 

that  the  fraudulent  representation  complained  of  was  untrue,  that  the 
defendant  knew,  or  ought  to  have  known,  at  the  time  it  was  made,  that 
it  was  untrue,  and  also  that  it  was  calculated  to  induce  the  plaintiff  to 
act  upon  it,  and  that,  believing  it  to  be  true,  he  was  induced  to  act  ac- 
cordingly,    llexter  v.  Bast,  874. 

3.  Deceit.  —  If  One  is  Thrown  off  his  Guard  and  Deceived  by  False 

and  Fraudulent  Warranty,  It  is  Sufficient,  to  prove  the  warranty 
broken,  to  establish  the  deceit;  for  a  person  will  be  presumed  to  know  of 
the  existence  or  non-existence  of  a  fact  which  he  undertakes  to  warrant. 
Id. 

4.  Evidence.  —  Assignee  of  Mortgage   has  Right   of  Action   in   De- 

ceit against  the  assignor,  who  gave  a  false  certificate  at  the  time  of 
the  assignment,  that  he  had  not  received  any  payment  upon  the  notes 
described  in  the  mortgage,  except  what  had  been  realized  upon  a  sheriffs 
sale,  and  the  action  will  lie,  although  the  transfer  of  the  mortgage  was 
without  recourse  to  the  assignor  in  auy  event  whatever.  In  such  action 
the  plaintiff  may  read  in  evidence  the  record  of  a  scire  facias  which  he 
had  previously  instituted  on  said  mortgage,  wherein  a  judgment  was 
rendered  against  him,  the  record  including  the  pleadings,  findings  of  fact, 
and  conclusions  of  law  by  the  court,  for  the  purpose  of  showing  the  par- 
ticular ground  of  such  judgment  against  him.  And  it  is  also  proper  to 
prove  a  former  suit  in  equity  between  the  plaintiff  and  defendant,  for 
the  purpose  of  showing  that  the  consideration  tor  the  transfer  of  the 
mortgage  was  the  release  by  the  plaintiff  of  his  claims  in  that  suit.     Id. 

FORGERY. 
See  Criminal  Law,  27-35. 

FRANCHISE. 
See  Evidence,  6-9. 

FRAUD. 

See  Assignment  for  Benefit  of  Creditors,  1;  Contracts,  2;  Criminal 
Law,  68;  Deeds,  2;  Descent;  Estoppel,  3;  Evidence,  18;  Negotiablh 
Instruments,  5;  Statute  of  Frauds,  4;  Taxation,  3;  Vendor  and 
Vendee,  1—8;  Wills,  9. 
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fraudulent  conveyances. 

1.  Conveyance  will  not  be  Set  Aside  as  a  Fraud  on  the  Creditors  of 

the  Grantor,  if  it  appears  that  lie  had  no  title  at  the  time  of  making 
such  conveyance.     Clark  v.  Wilson,  143. 

2.  Evidence —  Admission  of  Grantor.  —  Conveyance  cannot  be  proved  by 

admission  of  a  person  who  has  never  been  in  possession  of  the  property, 
but  from  whom  the  defendant  has  a  conveyance,  if  the  title  of  the  defend- 
ant was  perfect  without  such  conveyance,  and  he  has  never  relied  thereon. 
Id. 

3.  Evidence.  — In  an  Action  to  Set  Aside  a  Conveyance  as  Fraudulent, 

the  Answer  or  Confession  of  the  grantor  or  grantee  cannot  be  ad- 
mitted as  evidence  against  one  who  claims  under  them,  if  he  has  an- 
swered denying  the  material  allegations  of  the  bill.     Id. 

4.  Fraudulent  Conveyances,  as  Regards  Burden  of  Proof,  are  Classi- 

fied as  Follows:  1.  When  fraud  appears  so  clearly  upon  the  face 
of  the  deed  as  to  be  incapable  of  explanation  de  hors,  there  is  a  conclu- 
sive presumption  of  fraud.  2.  When  the  law  raises  a  presumption  of 
fraud  because  of  the  relation  of  the  parties  to  a  transaction,  or  the  cir- 
cumstances attending  it,  and  if  rebutting  evidence  is  offered,  the  issue 
must  be  left  to  the  jury.  3.  As  a  general  rule,  where  there  is  only  evi- 
dence of  such  circumstances  as  naturally  excite  suspicion  as  to  the  bona 
Jides  of  a  transaction,  the  issue  involving  the  question  as  to  its  fraudu- 
lent character  should  be  left  to  the  jury,  with  instructions  that  such  cir- 
cumstances are  badges  of  fraud,  and  should  be  scrutinized  closely  in 
passing  upon  the  issue.  Brown  v.  Mitchell,  748. 
6.  Husband  and  Wife  —  Validity  ok  Transfer  of  Property  between.  — 
If  property  be  transferred  by  a  husband  to  his  wife,  in  payment  of  his 
indebtedness  to  her,  the  burden  rests  upon  the  wife  to  show,  by  a  pre- 
ponderance of  evidence,  that  her  husband  was  in  fact  indebted  to  her, 
but  having  established  that  fact,  the  question  of  fraud  in  the  transfer 
is  an  open  one  for  the  jury  to  determine,  under  a  caution  from  the  court 
that  they  should  scrutinize  the  transaction  closely,  because  of  the  rela- 
tion of  the  parties.  In  such  case,  though  the  husband  intended  to  de- 
fraud his  creditors,  the  validity  of  the  transfer  to  the  wife  would  not 
be  destroyed,  unless  she  participated  in  the  intent  or  had  knowledge 
thereof.     Id. 

6.  Husband  and  Wife  —  Constructive  Delivery  of  Chattels.  —  Where  a 

husband  executes  and  delivers  a  bill  of  sale  of  chattels  to  his  wife,  with- 
out an  actual  delivery  of  the  chattels,  and  tells  her  that  the  property  is 
hers,  and  she  accepts  the  bill  of  sale  and  gives  her  husband  authority  to 
hold  the  property  as  her  agent,  and  he  uses  the  property  as  hers,  and  for 
the  benefit  of  the  family,  according  to  her  directions,  this  will  in  law  con- 
stitute a  constructive  delivery  of  the  property,  and  a  good  title  thereto 
vests  in  the  wi:'e.      Id. 

7.  Husband  and  Wife  —  Conveyance  from  Husband  to  Wife.  —  Where  a 

wife  handed  the  proceeds  of  the  sale  of  her  land  and  timber  to  her  hus- 
band as  a  loan,  which  he  orally  promised  to  repay,  and  ten  years  after- 
wards he  executed  to  her  a  bill  of  sale  conveying  chattels  equal  in  value 
to  the  amount  of  the  loan,  with  interest,  it  was  held  that  the  husband's 
oral  promise  to  repay  the  loan  was  valid,  and  that  his  conveyance  of  the 
chattels  directly  to  his  wife  was  not  voluntary.  Id. 
See  Agency,  G-S;  Attachment,  2;  Chattel  Mortgages,  2,  5;  Ejectment, 
4;  Executors  and  Administrators,  1;  Judgments,  18,  ly. 
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GARNISHMENT. 
8ee  Attachment;  Partnership,  S. 

GUARDIAN  AND  WARD. 

1.  Objection  to  Leoal  Capacity  of  General  Guardian  of  Infant  to  Sub 

in  his  own  name,  as  such  guardian,  for  an  injury  to  his  ward's  estate,  ia 
waived,  if  not  taken  by  demurrer  or  answer.     Perkins  v.  Stimmel,  659. 

2.  Action  at  Law  against  Sureties  on  Bond  of  General  Guardian  can- 

not be  maintained  until  proceedings  for  an  accounting  have  been  had 
against  such  guardian,  and  his  default  has  been  established  therein;  and 
this  rule  applies  although  the  guardian  has  died,  since  his  personal  rep- 
resentatives may  be  required  to  account,  and  before  the  sureties  can  be 
sued,  proceedings  in  the  surrogate's  court  must  at  least  establish  the  fact 
that  none  of  the  infant's  property  has  come  into  the  administrator's  pos- 
session. In  the  absence  of  a  decree  to  that  effect,  the  presumption  is 
that  the  administrator  has  possession  of  the  infant's  estate,  and  until  it 
is  otherwise  established,  a  devastavit  will  not  be  presumed.  Id. 
See  Deeds,  5. 

GUARDIAN  AD  LITEM. 
See  Infants. 

HABEAS  CORPUS. 
See  Contempt,  1,  5;  Criminal  Law,  3. 

HIGHWAYS. 

1.  Object  of  Public  Road  is  to  Afford  East,  Convenient,   and  Rea- 

sonably Safe  Means  of  Passage  for  persons  traveling  thereon, 
with  horses,  wagons,  etc.,  and  the  duty  of  the  township  is,  as  far  as 
practicable,  to  do  what  is  reasonably  necessary  to  secure  that  object, 
having  reference  to  the  kind  of  road,  its  peculiar  location,  its  adjacency 
to  places  of  peril,  and  the  amount  and  kind  of  travel  it  accommodates. 
Township  of  Plymouth  v.  Gran r,  867. 

2.  General  Rule   is,   that  Township   is  not  Responsible  for  Condi- 

tion of  Surface  of  land  outside  the  limits  of  the  highway,  nor  is  it 
bound  to  fence  the  road  merely  to  prevent  travelers  from  straying  out 
of  the  path;  but  it  is  liable  for  injuries  to  a  traveler  on  the  road,  caused 
jointly  by  a  defect  therein  and  a  defect  in  the  adjoining  premises,  if  the 
defect  in  the  road  was  the  proximate  cause  of  the  injury.     Id. 

3.  Township  is  Held  to  do  Whatever  is  Reasonable  and  Practicable 

to  Avert  Threatened  Danger  to  Traveler,  where  such  danger  arises 
from  an  imperfection  in  the  highway  itself,  from  an  excavation  iu  it  out- 
side the  traveled  route,  from  the  existence  of  a  declivity  or  a  stream  of 
water  at  the  roadside,  or  from  a  railroad  upon  which  locomotives  and 
trains  are  accustomed  to  piss,  if  there  be  a  concurrence  of  circumstances 
which  renders  the  road  a  plice  of  peril.      Id. 

4.  Whether  Dangerous  Place,  not  within  Highway,   but  Adjacent  to 

or  Near  It,  is  in  such  close  proximity  to  the  highway  as  to  render  its 
use  unsafe  for  public  travel,  is  a  matter  to  he  submitted  to  the  judgment 
and  experience  of  the  jury  upon  a  consideration  of  all  the  facts  respecting 
it     Id. 
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5.  Damages  for  Injury  Caused  by  Defective  Highway.  —  The  plaintiff 

prevailing  in  an  action  against  a  township,  brought  to  recover  for  an  in- 
jury sustained  by  reason  of  a  perilous  highway,  is  not  entitled  to  recover 
interest,  as  such,  upon  the  amount  the  jury  might  ascertain  his  damages 
to  have  been;  but  in  fixing  upon  the  amount  of  the  verdict,  they  may  con- 
sider the  time  which  has  elapsed  since  the  injury  was  received.     Id. 

6.  Obstruction  of.  —  A  grant  of  power  to  a  railroad  company  to  construct 

its  road,  along,  upon,  or  across,  and  use,  a  highway  is  not,  in  the  absence 
of  express  grant  to  the  contrary,  a  power  to  so  construct  the  road  as  to 
block  the  highway,  so  that  it  cannot  be  used  by  the  public  wdiile  trains 
are  not  passing  over  it,  or  the  company  is  not  otherwise  properly  using 
the  track.     Palatka  etc.  R.  II  Co.  v.  State,  395. 

7.  Obstruction   ok  —  Railroads.  —  Grant   of   power    to  a  railroad   com- 

pany to  carry  a  highway  which  may  be  touched,  intersected,  or 
crossed  by  the  track  over  or  under  it,  "as  may  be  found  most  expedi- 
ent for  the  public  good,"  and  to  change  the  line  of  the  highway  where 
an  embankment  or  cutting  calls  for  it,  or  it  is  desirable  with  a  view  to 
a  more  easy  ascent  or  descent,  and  to  acquire  additional  land  for  the 
construction  of  such  highway  on  a  new  line,  shows  a  clear  intent  to 
preserve  to  the  public  a  highway,  either  the  old  one  ou  the  old  surface 
or  on  a  new  surface,  or  new  highway;  also  that  when  the  conditions  of 
locality  are  such  that  both  roads  cross  on  the  same  surface,  the  highway 
may  be  passed  over  the  railroad  or  under  it,  according  to  the  public 
good;  also  that  when  the  conditions  are  such  as  not  to  permit,  consist- 
ently with  its  practical  use,  the  grading  of  the  highway  to  the  railroad 
cut  or  embankment,  to  authorize  a  detour  or  change  in  the  route  of  the 
highway,  the  latter,  after  being  established  upon  land  acquired  by  the 
company,  to  be  maintained  as  other  public  highways,  open  to  the  public, 
aud  not  as  a  private  road  of  the  company.     Id. 

8.  Obstruction    of.  —  Where    power    is    granted    to    a    railroad    cor.pany 

concerning  crossings  and  intersections  of  highways,  which  includes 
power  to  alter  the  grade  of  the  highway  so  as  not  to  substantially  im- 
pair its  usefulness  in  case  there  is  a  cut  or  embankment,  and  the  level 
of  the  highway  is  graded  down  or  up  to  the  surface  of  the  track  therein 
in  such  maimer  and  at  such  angle  as  not  to  work  any  substantial  detri- 
ment to  persons  or  vehicles  traveling  the  highway,  the  company  does 
not  transcend  its  powers;  aud  where  the  topography  of  the  country  is 
such  that  the  cut  or  embankment  makes  a  change  of  line  of  the  high- 
way either  necessary  or  desirable,  to  make  a  more  easy  aseeut  or  de- 
scent, such  change  may  be  made;  but  where  the  road  passes  along 
instead  of  across  the  highway,  it  must  be  so  constructed  as  not  to  de- 
stroy or  obstruct  the  latter,  or  prevent  its  use  by  the  public.      Id. 

8.  Indictment  for  Obstructing  Public  Highway  is  sufficient  when  it  de- 
scribes it  as  "a  common  highway  in  Putnam  County,  in  this  state  [Flor- 
ida], made  and  laid  out  for  the  people  of  this  state  to  go,  return,  and 
pass  at  their  free  pleasure  aud  will,  on  foot,  on  horseback,  and  in  vehi- 
cles." Such  description  is  equivalent  to  an  allegation  under  the  statute 
that  it  is  an  "  established  highway."     Id. 

10.  Obstruction  of  —  Indictmk.nt.  — The  statutes  of  Florida  prescribing 
the  powers  and  duties  of  railroad  and  canal  companies  as  to  crossing 
highways  do  not  affect  the  rules  of  pleading  controlling  indictments  for 
obstructing  highways  further  than  to  require  that  the  act  alleged  and 
charged  shall  appear  not  to  be  authorized  by  such  statutes.     Id. 
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11.  Indictment  against  Railroad  Company  for  obstructing  a  highway  la 
sufficient,  under  the  Florida  statute,  when  it  alleges  a  complete  and  abso- 
lute closing  of  such  highway  against  travel.     Id. 

12.  Obstruction  of.  —  A  grant  to  a  railroad  company  of  the  right  to  con- 
struct its  road  along,  upon,  or  across,  or  to  use,  an  existing  highway,  in 
the  absence  of  express  words  to  the  contrary,  is  not  to  be  construed  as 
a  power  to  destroy  such  highway.     Id. 

13.  Obstruction  of.  —  A  grant  of  power  to  a  railroad  company  to  make  a 
new  road  or  open  a  new  way  across  an  existing  highway,  in  the  absence 
of  an  express  provision  to  the  contrary,  leaves  the  railroad  company 
under  obligation  to  leave  every  highway  it  crosses  in  a  safe  condition 
for  the  use  of  the  public,  and  to  cause  as  little  injury  as  possible  to  the 
old  highway.     Id. 

HOLIDAYS. 

See  Process. 

HOMESTEAD. 
Presentation  of  Claim  against  Estate  of  Husband,  where  Claim  is 
Secured  by  Mortgage  of  Homestead  upon  Wife's  Separate  Prop- 
erty. —  Mortgagee  need  not  present  his  claim  against  the  husband'* 
estate,  in  California,  if  he  waives  all  demands  against  the  estate,  where 
the  mortgage  to  secure  the  husband's  debt  is  of  a  homestead  upon  the 
•eparate  property  of  the  wife.  Bull  v.  Coe,  235. 
See  Mortgages,  1,  4,  5. 

HOMICIDE. 
See  Criminal  Law,  40-63. 

HUSBAND  AND  WIFE. 
,  Wife's  Funeral  Expenses.  —  Where  a  husband  is  able,  it  is  his  duty  to 
pay  his  wife's  funeral  expenses,  and  in  the  absence  of  proof  of  his  inability 
go  to  pay,  they  cannot  be  charged  against  her  estate.  Oalloway  v.  Estati 
of  McPherson,  596. 
f .  Improvements  Made  by  Husband  on  Wife's  Land.  —  A  husband 
conveyed  to  his  wife,  in  her  own  right,  valuable  premises  which  he 
had  acquired  by  the  joint  labor  and  earnings  of  both  since  their  mar- 
riage. He  was  induced  to  make  the  conveyance  through  the  urgent 
solicitations  of  his  wife,  and  her  assurances  that  he  should  enjoy  the 
premises  with  her  as  a  home  in  the  future  as  he  had  previously;  and 
after  the  conveyance  she  urged  him  by  similar  assurances  to  make  im- 
provements on  the  land,  which  lie  did  at  an  expense  to  himself  of  at  least 
four  thousand  dollars.  After  the  completion  of  said  improvements,  and 
about  three  years  and  a  half  after  the  conveyance,  during  which  time 
they  had  occupied  the  premises  as  formerly,  the  wife  expelled  the  hus- 
band therefrom.  In  such  case,  the  solicitations  and  assurances  of  the 
wife,  and  her  subsequent  expulsion  of  the  husband  from  the  premises, 
did  not  amount  to  such  fraud  as  would  justify  a  court  of  equity  in  setting 
aside  the  conveyance;  but  to  urge  him  to  make  the  improvements  with 
the  understanding  that  he  was  to  enjoy  them,  and  then  deny  him  the 
right,  without  paying  him  therefor,  was  bad  faith,  and  fraudulent,  and 
the  expenses  incurred  by  the  husband  in  making   the    improvements 
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should  be  paid  to  him  by  the  wife,  and  the  amount  thereof  be  made  a 
charge  upon  the  premises  in  his  favor.     Finlayson  v.  Finlayson,  836. 

8.  Deed  from  Husband  to  Wife.  —  Prior  to  February  28,  1887,  when  the 
statute  defining  the  rights  of  married  women  in  Alabama  went  into  ef- 
fect, a  deed  from  the  husband  directly  to  his  wife  did  not  vest  the  legal 
title  in  her,  and  consequently  au  action  of  ejectment  founded  on  such 
title  could  not  be  maintained  prior  to  that  date.     Manning  v.  Pippen,  46. 

4.  A  Wife  not  a  Party  to  an  Action  Brought  by  her  Husband  cannot 
be  affected  by  any  judgment  or  other  relief  he  may  obtain  therein 
declaring  him  to  be  the  owner  of  real  estate  which  in  fact  belongs  solely 
to  her;  nor  can  any  deed  obtained  by  him  pursuant  to  such  judgment 
amount  to  color  of  title.     Orthwein  v.  Thomas,  159. 

See  Fraudulent  Conveyances,  5-7;  Homestead;  Married  Women,  4; 
Mortgages,  5;  Marriage  and  Divorce. 

INDICTMENT. 
See  Criminal  Law. 

INFANTS. 
Guardian  ad  Litem  need  not  be  a  Solicitor.     The   fact  that  tho  acta 
of  such  guardian  after  the  appointment  are  erroneous  cannot  be  held 
to  relate  back,  and  divest  the  court  of  the  personal  jurisdiction  which 
authorizes  it  to  make  the  appointment.    MaUmey  v.  Dewey,  131. 
See  Specific  Performance. 

INSANE  PERSONS. 

1.  Suit  may  be  Commenced  against  a  Lunatic.  —  The  complainant  is  not 

bound  to  ascertain  the  mental  capacity  of  the  defendant,  and  have  a 
conservator  appointed  before  bringing  suit.     Maloney  v.  Dewey,  131. 

2.  Lunatic  Properly  before  the  Court  is  Bound  by  acts  done  by  matter 

of  record,  as  fines,  recoveries,  judgments,  recognizances,  and  the  like.   Id. 

3.  If  a  Decree   is   Entered    against   a   Lunatic    in    a   Court  of  the 

United  States  having  jurisdiction  over  him,  relief  from  such  decree 
must  be  sought  in  the  same  court.  The  state  courts  cannot  review  such 
decree  nor  graut  any  relief  therefrom.     Id. 

INSTRUCTION. 

1.  Instruction  to  jury  that  if  they  should  believe  a  certain  state  of  facts  the 

plaintiff  is  not  entitled  to  recover,  though  proper  upon  the  general  issue* 
submitted,  under  the  practice  at  common  law,  is  confusing  when  applied 
to  the  system  of  code  practice,  and  should  not  be  continued.  Farreli  v. 
Richmond  etc.  R.  R.  Co.,  760. 

2.  Liquor  Laws.  —  Where  a  party  is  prosecuted  under  an  indictment  char- 

ging him  with  pursuing  the  occupation  of  retail  liquor  dealer  without 
license,  instructions  are  not  erroneous  because  they  substitute  "with- 
out having  paid  the  tax"  for  "without  having  obtained  a  license," 
when  under  the  law  the  accused  could  not  be  convicted  had  he  paid 
the  tax,  whether  he  procured  the  license  or  not.  The  instructions  are 
more  favorable  than  the  law.     Fahey  v.  State,  182. 

3.  Instructions   Assuming   Facts.  —  Where   one   party   admits   a   fact  at 

the  trial,  and  the  other  party  produces  no  evidence  to  prove  it  be- 
Am.  8t.  Kbp..  Vol.  XL  —62 
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cause  of  its  admission,  the  court  is  justified  in  assuming  it  to  exist, 
and  so  charging  the  jury  without  further  proof.      Id. 

4.  Abstract  Instruction  Which  could  not  have  Misled  Jury.  —  Purely 
abstract  instruction  which  could  not  have  misled  the  jury,  in  view  of  all 
the  circumstances  of  the  case,  will  not  be  reviewed  on  appeal.  Hill  v. 
Finigan,  279. 

8.  Harmless  Error — Assumption  of  Fact  in  Appellant's  Favor,  and 
of  Undisputed  Fact. — Instruction  erroneously  assuming  a  fact  in 
favor  of  the  appellant  cannot  be  complained  of  by  him;  nor  can  the  as- 
sumption of  an  undisputed  fact  in  an  instruction  injure  him.     Id. 

INSURANCE. 

1.  If  Proofs  of  Loss  are  Served  and  Retained  by  an  Insurance  Com- 
pany without  Objection,  and  the  company  refuses  to  pay  the  loss 
upon  some  other  grounds  than  defects  in  the  proofs,  all  further  per- 
formance of  the  conditions  in  relation  to  proofs  of  loss  is  waived,  and 
the  company  is  estopped  from  making  any  formal  objections  to  the  proofs. 
Continental  Lis.  Co.  v.  Ruckman,  121. 

"2.  General  Agents,  Who  are. — One  representing  an  insurance  com- 
pany in  a  particular  locality,  and  supplied  with  blank  policies  properly 
signed  by  the  company,  which  he  is  authorized  to  fill  up,  counter- 
sign, and  deliver  to  the  assured,  is  a  general  agent  in  the  matter  of 
soliciting  and  accepting  risks  and  agreeing  upon  a  settlement  of  terms 
of  insurance,  and  carrying  such  agreement  into  effect  by  the  issuing  of 
policies.     Id. 

3.  A  General  Agent  of  an   Insurance  Company  will  be  Presumed  to 

Possess  competent  authority  to  stipulate  for  an  insertion  in  an  insur- 
ance contract  of  a  clause  relating  to  the  occupancy  of  the  buildings  to 
be  insured.     Id. 

4.  Limitation  of   Powers  of   Agents. — A  condition   in   a  policy   of  in- 

surance that  ''it  is  further  understood  and  made  a  part  of  this  con- 
tract that  the  ag.-nt  of  this  company  has  no  authority  to  waive,  modify, 
or  strike  out  of  this  policy  any  of  its  printed  conditions,"  does  not  have 
the  effect  of  limiting  the  power  of  an  agent  of  a  company  to  make  an 
agreement  before  the  issuing  of  the  policy,  that  it  shall  contain  a  condi- 
tion permitting  the  building  iusured  to  remain  vacant  a  specified  length 
of  time,  without  constituting  a  breach  of  the  policy.  The  condition  in 
question  is  merely  a  limitation  upon  the  powers  of  the  agent  to  waive  or 
modify  the  terms  of  a  policy  after  it  has  been  issued.     Id. 

5.  Wife's  Insurable  Interest  in  Goods  Purchased.  — A  married  woman 

may  purchase  goods  on  credit  with  the  assent  of  her  husband,  or  subject 
to  his  disaffirmance,  and  such  contract  to  purelia.se  creates  a  legal  or 
equitable  interest  in  the  wife,  which  she  may  insure,  provided  she  has 
a  separate  estate  which  she  can  charge  by  the  contract  to  purchase. 
'Jueen  In*.  Co.  v.  Young,  51. 

•6.  Concealment  of  Facts.  — -If  a  married  woman  has  an  insurable  interest 
in  good-  purchased  by  her  on  credit,  her  concealment  of  her  coverture  at 
the  time  of  taking  the  policy  is  uot  a  fact  material  to  the  risk,  nor  are 
her  rights  affected  by  private  instructions  to  agents,  uncommunicated  to 
her,  that  they  are  not  to  issue  insurance  on  stocks  of  merchandise  in  the 
hands  of  married  women.     Id. 

"7.  Breach  of  Condition  —  Forfeiture.  —  Procuring  additional  valid  insur- 
ance, in  violation  of  an  express   condition  in  the  first  policy,  without 
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the  written  consent  of  the  insurer,  avoids  the  policy,  unless  the  com- 
pany has  waived  the  right  to  insist  upon  such  forfeiture.     Id. 

8.  Conditions — Forfeiture. — Conditions  in  policy  of  insurance  limiting 

or  avoiding  liability  are  strictly  construed  against  the  insurer,  and  lib- 
erally in  favor  of  the  assured.     /(/. 

9.  Waiver  of  Forfeiture  of  policy  of  insurance,  though  in  the  nature  of 

an  estoppel,  may  be  created  by  acts,  conduct,  or  declarations  insuffi- 
cient to  create  a  technical  estoppel,  and  the  courts,  not  favoring  forfeit- 
ures, are  inclined  to  grasp  any  circumstances  which  indicate  an  election 
to  waive  a  forfeiture.     Id. 

10.  Waiver  of  Forfeiture. — Where  an  insurance  company,  after  knowl- 
edge of  the  breach  of  a  condition  in  the  policy,  enters  into  negotiations 
or  transactions  with  the  assured  which  recognize  and  treat  the  policy 
as  still  in  force,  and  induces  the  assured  to  incur  trouble  or  expense, 
it  waives  the  right  to  insist  upon  a  forfeiture.     Id. 

11.  Breach  of  Condition  —  Forfeiture. — The  mere  omission  of  an  in- 
surer to  repudiate  and  annul  a  policy  for  breach  of  condition  therein, 
and  to  notify  the  insured  that  it  claimed  the  forfeiture,  is  not  a  legal 
waiver  of  the  right  to  claim  it  if  the  insurer  did  not  receive  notice  of  the 
breach  of  condition  until  after  the  loss.     Id. 

12.  Waiver  of  Forfeiture.  — The  knowledge  of  the  insurer  of  a  breach  of 
condition  in  the  policy  is  necessary  to  a  waiver  of  its  forfeiture.  There- 
fore a  waiver  does  not  arise  from  notice  of  such  breach  to  an  agent  who 
is  only  authorized  to  solicit  and  take  applications  for  insurance,  re- 
ceive premiums,  and  deliver  policies,  but  who  has  no  right  to  waive  a 
breach  of  such  condition,  nor  to  settle  a  loss;  nor  does  a  waiver  arise  where 
the  company's  adjuster,  with  knowledge  of  such  breach,  agrees  to  select 
arbitrators  to  appraise  the  loss,  but  also  stipulates  that  their  appoint- 
ment "is  without  reference  to  any  other  questions  within  the  terms  and 
conditions  of  the  insurance  contract  as  expressed  in  the  policy,"  the  lat- 
ter providing  that  such  appraisement  "shall  not  determine  the  validity 
of  the  contract,  nor  the  liability  of  this  company,  nor  any  other  question 
except  only  the  amount  of  such  loss  or  damage."     Id. 

13.  Special  Authority  to  Insurance  Agent  to  adjust  a  particular  I033  or 
damage  does  not  confer  authority  to  bind  the  company  by  a  promise  to 
pay  such  loss  or  damage.     /(/. 

14.  Oral  Agreement  for  Insurance  is  Binding  on  Company,  when.  — 
Where  written  application  for  insurance  is  made  to  and  filed  with  the 
agents  of  the  company,  who  orally  agree  to  insure  from  the  date  of  the 
application,  provided  the  company  is  not  already  on  the  risk,  there  is  a 
complete  uud  valid  contract  binding  from  the  date  of  the  conversation, 
although  the  premium  be  not  paid,  if  a  usage  of  the  business  to  extend  a 
credit  to  the  broker  for  the  premium  until  the  eud  of  the  month  is  shown 
liuyulesv.  American  Central  his.  Co.,  674. 

15.  Liability  to  Assessment  after  Destruction  of  Insured  Property.  — 
Where  the  contract  of  insurance  stipulates  for  the  payment  of  as-ess- 
meuts  by  the  insured  for  all  losses  during  the  term  of  the  policy,  and  pro- 
vides for  a  surrender  of  the  policy  in  case  of  the  sale  of  the  land,  but  no 
surrender  is  made,  the  liability  to  assessments  continues  during  the  term, 
and  is  not  terminated  by  the  destruction  of  the  insured  buildings  by  tire 
and  the  subsequent  sale  of  the  land.  Tkropp  v.  Susquehanna  Mui.  F.  Ins. 
Co.,  909. 
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16.  Construction  of  By-law  of  Mutual  Insurance  Company,  and  Va- 
lidity of  Assessments  Made  thereunder.  —  The  by-law  of  a  mu- 
tual insurance  company  which  simply  adds  to  the  general  rule  of 
law,  that  losses  shall  be  paid  by  the  policies  in  force  at  the  time  of  their 
occurrence,  another  provision,  that  if  the  assessment  against  such  policies 
prove  insufficient,  then  all  existing  policies,  even  though  issued  subse- 
quently to  the  losses,  shall  be  liable  to  make  up  the  deficiency,  is  not 
unlawful,  and  assessments  declared  and  levied  on  the  basis  thereof  are 
regular  and  lawful.     Id. 

17.  Evidence.  —  Where  action  is  brought  by  mutual  insurance  company  to 
recover  assessments  on  premium  notes,  and  the  evidence  is  that  the  as- 
sessments were  made  for  losses  only,  it  is  matter  irrelevant  to  the  issue 
whether  officers  of  the  company  improperly  received  compensation  for 
their  services,  and  testimony  offered  as  to  such  compensation  is  properly 
refused.     Id. 

18.  Error  from  Miscalculation  not  Defeating  Recovery. — A  recov- 
ery by  the  plaintiff  in  such  action  of  the  amounts  really  due  will  not  be 
defeated  by  reason  of  a  variance  between  the  amounts  of  the  assessments 
as  stated  in  the  notices  to  the  defendant,  and  the  amounts  as  proved  at 
the  trial,  if  the  error  arose  from  miscalculation  merely.  Mere  errors  of 
statements  of  amounts  do  not  destroy  the  true  claim.     Id. 

19.  Set-off  against  Judgment  Recovered  on  Policy.  — Refusal  by  court 
to  allow  mutual  insurance  company  to  set  off  its  claims  for  interest  and 
assessments  due  upon  a  policy-holder's  premium  notes  against  a  judgment 
recovered  on  the  policy  by  such  holder  for  property  destroyed  is  not  an 
adjudication  upon  the  claims  as  a  cause  of  action,  and  will  not  bar  a  re- 
covery in  a  subsequent  action  therefor.     Id. 

20.  Right  to  Fund  after  Assignment  of  Life  Policy.  —  A  New  York 
insurance  company  issued  a  policy  upon  the  life  of  a  citizen  of  Penn- 
sylvania, payable  to  the  wife  of  the  insured,  for  her  sole  use,  but  pro- 
viding that  in  case  of  her  death  before  the  decease  of  the  insured,  the 
amount  of  the  insurance  should  be  payable  to  her  children.  Both  the  in- 
sured and  his  wife  joined  in  an  assignment  of  the  policy,  and  afterward 
the  wife  died,  leaving  the  insured  and  seven  children  to  survive  her. 
After  the  death  of  the  insured,  the  assignee  of  the  policy,  and  the  chil- 
dren of  the  deceased  wife  of  the  insured,  made  claim  to  the  amount  of 
the  policy,  and  an  interpleader  was  instituted  by  the  company  to  deter- 
mine the  right  to  the  fund.  In  such  case,  the  contest  being  over  a 
fund  paid  by  the  foreign  corporation  into  the  court  of  the  common  domi- 
cile of  the  claimants,  its  adjudication  would  depend  upon  the  construc- 
tion of  the  policy  itself  under  which  the  parties  claimed,  and  not  upon 
the  question  whether  the  lex  fori  or  the  lex  loci  ought  to  prevail;  and  the 
wife's  interest  in  the  policy  having  been  extinguished  by  her  death  in  the 
lifetime  of  her  husband,  and  her  assignee  being  in  no  better  position 
than  she  herself  occupied  at  the  time  of  the  assignment,  the  amount  of 
the  insurance  was  payable  to  her  children.     Brown  s  Appeal,  900. 

21.  Conditions  as  to  Notice  and  Proof  of  Loss.  —  Stipulations  in  a 
fire  insurance  policy  that  the  insured  will  forthwith  give  notice  of 
loss,  aud  render  a  particular  and  sworn  account  of  such  loss,  accom- 
panied with  a  magistrate's  certificate  thereof,  are  conditions  precedent; 
and  satisfactory  evidence  of  compliance  with  them  in  proper  time  is  an 
essential  prerequisite  to  recovery,  uuless  such  compliance  is  waived  by  the 
insurer.      Central  City  Im.  Co.  v.  Oate<%  67. 
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22.  Condition  as  to  Notice  of  Loss.  —  Condition  in  a  fire  insurance 
policy  that  notice  of  loss  must  be  given  "forthwith"  means  that  it 
must  be  given  without  unnecessary  delay,  or  with  reasonable  dili- 
gence, under  the  circumstances  of  each  particular  case.  Such  condi- 
tion is  liberally  construed  in  favor  of  the  assured,  and  strictly  against 
the  insurer.     Id. 

23.  Conditions  —  Proof  of  Loss  —  Waivkr.  —  Where  a  fire-insurance 
policy  requires  preliminary  proofs  of  loss,  and  they  are  presented  in 
due  time,  but  are  defective,  such  defects  may  be  waived  by  the  failure 
of  the  insurer  to  object  to  them  on  any  ground  within  a  reasonable  time, 
or  by  putting  his  refusal  to  pay  on  any  other  specified  ground  than 
defect  in  proofs.     Id. 

24.  Conditions  —  Proof  of  Loss  —  Waiver.  —  Where  a  fire  insurance 
policy  requires  preliminary  proofs  of  loss,  the  mere  silence  of  the  in- 
surer, or  his  failure  to  specify  the  nun- production  of  such  proof  as  an 
objection  to  the  payment  of  the  loss,  cannot  be  construed  as  a  waiver 
of  the  presentation  of  such  proof,  defective  or  otherwise.     Id. 

25.  Proofs  of  Loss  —  Waiver  —  Where  a  fire  insurance  policy  exacts 
notice  of  loss  forthwith,  and  proof  of  loss  as  soon  thereafter  as  pos- 
sible, mere  notice  of  loss  is  not  proof  of  loss,  nor  a  waiver  thereof, 
though  proof  of  loss  "  forthwith  "  may  answer  also  as  notice.    Id. 

26.  Proof  of  Loss  —  Waiver.  —  Where  a  fire  insurance  policy  requires 
that  notice  of  loss  must  be  given  forthwith,  and  proofs  of  loss  as  soon 
thereafter  as  possible,  and  it  is  shown  that  the  insurer  received  notice  of 
loss,  but  never  received  the  proofs  of  loss  sent,  or  knew  their  contents 
and  defects,  if  any,  it  cannot  be  contended  that  such  proof  or  defects 
are  waived.     Id. 

27.  Proof  of  Loss  —  Waiver.  —  Under  a  fire  insurance  policy  requir- 
ing proofs  of  loss  rendered  at  the  residence  of  the  insurer,  the  deposit 
in  the  post-office  of  a  written  statement  of  loss,  sworn  to  and  ad- 
dressed to  the  insurer,  but  never  received  by  him,  is  not  a  delivery  of 
such  proof  so  as  to  fulfill  the  requirements  of  the  policy  and  constitute  a 
waiver  of  such  proofs.     Id. 

28.  General  Agent  of  Insurance  Company  may  Delegate  his  Power 
to  a  Clerk,  Assistant,  or  Sitbagent  to  the  extent  of  authorizing 
the  latter  to  agree  that  a  policy  to  be  issued  shall  contain  a  condition 
permitting  the  buildings  insured  to  remain  vacant  for  a  period  not 
exceeding  thirty  days  without  notice  to  the  insurer.  Continental  Iw.  Co. 
v.  Ruckman,  121. 

29.  A  Statute  may  Make  Foreign  Insurance  Companies  Responsible 
"OR  the  Acts  of  those  who  assume  to  aid  them  in  the  transaction 
of  their  business,  and  this  is  the  effect  of  the  statute  of  the  state  of 
Illinois  declaring  that  "the  term  '  general  agent '  used  in  this  section 
shall  include  an  acknowledged  agent,  surveyor,  broker,  or  any  other 
person  or  persons  who  sh;ill  in  any  way  aid  in  transacting  the  insurance 
business  of  any  insurance  company  not  incorporated  by  the  laws  of  tins 
state. "     Id. 

50.  Reformation  of  Policy.  —  Where  a  clerk  of  a  general  agent  of  an 
insurance  corporation  agreed  with  an  illiterate  man  to  issue  him  a  policy 
which  should  contain  a  condition  that  the  buildings  insured  might  re- 
main vacant  and  unoccupied  thirty  days  without  notice  to  the  insurer, 
and  such  clerk  delivered  a  policy  to  the  insured  which  he  represented  as 
containing  the   stipulation  agreed  upon,  but  which  in  fact  contained  a 
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condition  that  if  the  buildings  insured  became  unoccupied  without  the 
consent  of  the  company's  indorsement  thereon,  the  policy  should  become 
void,  it  was  held,  after  a  loss  had  occurred,  that  a  suit  might  be  main- 
tained to  reform  the  policy  so  as  to  conform  it  to  the  agreement  made 
with  the  assured  before  its  issuance,  and  that  a  recovery  might  be  had  in 
the  same  suit  upon  the  policy  as  thus  reformed.  Id. 
81.  Construction  of  Life  Policy.  —  Rules  for  interpreting  the  will 
of  a  testator  may  guide,  as  far  as  they  are  applicable,  in'  ascertain- 
ing the  legal  effect  of  the  clause  in  a  life  policy  designating  the  benefi- 
ciaries. The  difference  in  the  cases  consists  in  the  fact  that  the  interest 
vests  under  the  policy  at  once  upon  its  issue,  but  does  not  vest  under  the 
will  until  the  death  of  the  testator.     Hooker  v.  Sugg,  717. 

32.  Policy  of  Life  Insurance  Creates  Vested  Interest  in  Bene- 
ficiaries Designated  therein,  and  although  the  contract  may  be  an- 
nulled by  the  company  in  case  of  the  failure  on  the  part  of  the  insured 
to  fulfill  his  contract  stipulations,  the  insured  himself  is  without  the 
power  of  revocation,  and  the  disposal  of  the  fund,  while  the  policy  re- 
mains in  force,  is  not  under  his  control.     Id. 

33.  If  "Children"  be  Designated  in  a  Life  Policy  as  Beneficiaries, 
the  interest  vesting  at  once  is  in  such  as  then  meet  the  description,  and 
is  not  divested  in  favor  of  survivors  by  a  death  afterwards.     Id. 

34.  Life  Policy  for  Benefit  of  Wife  and  Children  —  Construc- 
tion. —  A  life  policy  was  issued,  payable  at  the  death  of  the  insured 
to  "his  wife  and  children,"  without  other  designation.  He  surren- 
dered this  policy,  and  took  a  paid-up  policy  for  the  benefit  of  the  benefi- 
ciaries, and  also  another  policy  in  the  same  company,  similar  to  the  one 
surrendered,  and  for  the  benefit  of  "his  wife  and  children,"  although 
when  the  last  policy  was  issued  his  wife  was  dead.  In  such  case,  the  last 
policy  did  not  continue  in  force  the  one  it  superseded,  and  it  should  bo 
construed  in  accordance  with  the  then  existing  conditions,  giving  the  en- 
tire fund  to  the  surviving  child  and  the  administrator  of  the  deceased 
one,  the  provision  for  the  deceased  wife  being  nugatory  and  unavailing. 
Id. 

85.  Constitutional  Law.  —  Provision  in  North  Carolina  constitution, 
article  10,  section  7,  which  authorizes  a  husband  to  insure  his  life 
for  the  benefit  of  hi3  wife  and  children,  clearly  looks  to  a  provision 
for  them,  so  that  they  may  not  be  left  destitute  by  the  death  of  an  in- 
solvent husband  and  father,  and  is  personal  to  them  when  they  survive. 
Id. 

JUDGMENTS. 

1.  Judgment  against    a   Tenant   cannot  estop  his  landlord  who  waa  no 

party  thereto.     Orthwein  v.  Thomas,  159. 

2.  A  Privy  to  a  Judgment  or  Decree  is  One  whose  Succession  to  thb 

Rights  of  Property  thereby  Affected  Occurred  after  the  institu- 
tion of  the  particular  suit,  and  from  a  party  thereto.     Id. 

8.  Judgment  is  Rendered  at  Time  Court  Pronounces  Decision  —  Need 
not  be  in  Writing  or  Signed  by  Judge.  ■ — Judgment  becomes  ren- 
dered, and  the  rights  of  the  parties  established,  at  the  time  the  court 
pronounces  its  decision;  and  it  is  not  necessary  to  its  validity  that  it 
should  be  in  writing  or  signed  by  the  judge.     Estate  of  Cool;  207. 

4.  Judgment  of  Divorce  Becomes  Efefctive  at  Time  of  its  Rendition, 
and  not  Entry.  — Judgment  of  divorce  becomes  effective  at  the  time 
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of  its  rendition,  although  it  is  not  entered  by  the  clerk  until  a  subse- 
quent date.  Id. 
0.  Judgment  is  not  Rendered  Void  by  Mere  Absence  of  Findings — 
Findings  not  Necessary  in  Case  of  Default.  — Judgment  is  not  ren- 
dered void  in  any  case  by  the  mere  absence  of  findings;  and  in  case  of 
default  findings  are  not  necessary,  and  form  no  part  of  the  judgment 
roll.     Id. 

6.  Judgment  may  be  Entered  after  Rendition  at  Request  of  Any  One. 

—  Judgment  may  be  entered  after  its  rendition  at  the  request  of  one  not 
a  party  to  the  action.  It  is  the  duty  of  the  court  to  have  the  judgment 
entered,  no  matter  by  whom  its  attention  may  be  called  to  the  matter. 
Id. 

7.  Notice  of  Entry  need  not  be  Given.  —  Party  against  whom  the  judg- 

ment is  rendered  is  not  entitled  to  notice  of  its  entry.     Id. 

8.  Judgment  of  Divorce   may   be   Entered  after  Death  of  Party.  — 

Judgment  of  divorce  rendered  in  favor  of  a  party  during  her  lifetime 
may  be  entered  after  her  death.     Id. 

9.  Rule  Protecting  Judgment  Debtor  Who  has  Paid  Judgment  to  th» 

former  owner  after  it  has  been  assigned,  without  notice  of  the  assign- 
ment, extends  only  to  those  having  the  legal  tide,  and  does  not  extend 
to  persons  claiming  to  be  beneficial  owners.     Seymour  v.  Smith,  683. 

10.  To  Make  Payment  of  Judgment  to  One  not  having  Legal  Titl» 
thereto  Effectual,  the  party  paying  must  show  that  the  person  to 
whom  the  payment  was  made  had,  at  the  time,  the  right  to  receive  pay- 
ment.    /(/. 

11.  Decree  Rendered  without  Jurisdiction  cannot  Bind  or  Estop 
Any  One,  and  may  be  collaterally  assailed,  whenever  and  wherever  it 
may  be  interposed,  in  any  action.     Furyeson  v.  Jones,  808. 

12.  Judgment  or  Decree  of  a  Court  having  Jurisdiction  of  the  Sub- 
jEcr-MATrER  and  of  the  Parties  is  conclusive  and  binding  on  such 
parties  and  their  privies,  notwithstanding  the  court  may  have  proceeded 
irregularly  or  erred  in  its  application  of  the  law  in  the  case  before  it. 
Moloney  v.  Dexoey,  131. 

13.  Contempt — Collateral  Attack  on  Habeas  Corpus.  —  Attack  by 
halteas  eoi~pus  upon  the  judgment  of  a  court  committing  the  prisoner  for 
contempt  is  subject  to  the  rules  applicable  to  collateral  assaults  upon 
judgments  in  other  cases.     Ex  parte  Sternes,  251. 

14.  Conclusiveness  of  Record  on  Collateral  ArrACK. — Record  of  a 
court,  acting  within  its  jurisdiction,  must  be  considered  as  conclusively 
speaking  the  truth,  uutil  set  aside  or  vacated  in  a  direct  proceeding. 
No  evidence  can  be  received  to  contradict  it  collaterally.     Id. 

15.  Adjudication  oe  Existence  of  Fact  Necessary  to  Give  Juris- 
diction—  Conclusiveness  on  Collateral  Attack. — Judgment  rec- 
ord is  conclusive  evidence  of  jurisdiction,  until  set  aside  or  reversed 
in  a  direct  proceeding,  when  the  jurisdiction  of  the  court  depends  on  the 
existence  of  a  litigated  fact,  which  is  adjudged  to  exist.      /(/. 

16.  Conclusiveness  of  Adjudication  in  Collateral  Proceeding  as 
to  Due  Service  of  Process  Necessary  to  Give  Jurisdiction.  —  Ad- 
judication by  court  that  process  necessary  to  give  it  jurisdiction  u  as 
duly  served  is  conclusive  in  a  collateral  proceeding.  If  the  process, 
or  the  manner  in  which  it  was  served,  is  irregular,  the  jurisdictional  in- 
firmity can  be  cured  only  by  some  proceeding  in  the  court  where  the 
action  i3  pending,  or  by  appeal.      Id. 
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17.  Recital  of  Jurisdictional  Facts  —  Conclusiveness  on  Collateral 
Attack.  —  Judgment  conclusively  establishes  existence  of  jurisdictional 
facts  recited  by  it,  so  far  as  collateral  proceedings  are  concerned;  and 
no  evidence  dehors  the  record  can  be  received  to  impeach  them.  Ex 
parte  Ah  Men,  263. 

18.  Judgment  Lien  Dates  as  to  property  previously  seized  under  attachment 
in  the  action  from  the  time  of  the  levy  of  the  attachment,  which  is  con- 
structive notice  from  its  date  to  subsequent  purchasers  from  the  attach- 
ment defendant;  and  it  makes  no  difference  that  the  property  at  the  time 
of  the  levy  was  held  by  a  third  party  under  a  fraudulent  conveyance 
from  such  defendant.     McClellan  v.  Solomon,  381. 

19.  Judgment  Lien  — Priority.  — Where  creditors  having  no  lien  file  a  bill 
set  aside  a  fraudulent  conveyance  and  obtain  a  decree,  whereupon  an  un- 
divided interest  in  the  land  thus  conveyed  is  sold  as  the  property  of  the 
fraudulent  grantor,  and  afterwards  the  same  interest  is  sold  under  judg- 
ment against  such  grantor,  obtained  after  the  first  decree,  but  in  which 
action  an  attachment  had  been  levied  prior  to  such  decree,  the  pur- 
chaser's title  at  the  judgment  sale  relates  back  to  the  levy  of  the  attach- 
ment, and  takes  precedence  of  the  purchaser's  title  at  the  sale  under  the 
decree  or  that  of  purchasers  from  him.     Id. 

20.  Judgment  Lien  —  Notice.  — A  judgment  is  a  lien  on  real  estate  which 
has  been  previously  conveyed  by  an  unrecorded  deed,  of  which  the  judg- 
ment creditor  did  not  have  actual  notice  at  the  time  that  the  judgment 
was  entered.     Doyle  v.  Wade,  334. 

21.  Judgment  Lien  —  Notice.  — Where  a  judgment  creditor  has  no  notice, 
actual  nor  constructive,  of  a  prior,  unrecorded  deed,  his  lien  is  complete, 
and  a  purchaser  at  a  sale  thereunder  takes  such  title  as  the  records  show 
to  be  in  the  judgment  defendant,  without  regard  to  whether  the  pur- 
chaser had  notice  or  not.     Id. 

22.  Purchaser  with  Notice  from  a  purchaser  without  notice  takes  a  good 
title.     Id. 

23.  Judgment  Lien. — Judgments  of  United  States  Courts  are  liens  on 
any  lands  of  defendant  situate  within  the  district  over  which  the  court 
has  jurisdiction;  and  state  statutes  requiring  judgments  to  be  recorded 
in  the  county  in  which  the  land  lies  have  no  effect  upon  the  lien  of  a 
judgment  of  a  United  States  court.     Id. 

See  Agency,  9;  Contempt,  6,  13;  Courts,  2;  Judgment,  13,  23;  Judicial 
Sales,  4;  Husband  and  Wife,  4;  Insane  Persons,  2,  3;  Jurisdic- 
tion, 2;  Limitation  of  Actions,  3;  Master  and  Servant,  4,  5; 
Nuisances;  Set-off. 

JUDICIAL   SALES. 

1.  Purchaser    at    Sheriff's    Sale    Acquires    Inchoate    Title    in    the 

land  purchased  by  virtue  of  his  bid  and  its  acceptance  by  the  sher- 
iff; and  the  subsequent  acknowledgment  and  delivery  of  the  deed  pro- 
vides the  purchaser  with  the  evidence  of  his  title,  which  relates  to  and 
takes  effect  as  of  the  date  of  the  sale  recited  in  it.  Pennsylvania  etc.  R.  R. 
Co.  v.  Cleary,  913. 

2.  Mistake    in    Record  —  Collateral   Attack.  —  When  the    inspection 

of  the  entire  record  in  proceedings  for  the  sale  of  a  decedent's 
land  discloses  the  nature  and  extent  of  a  clerical  error  therein,  such 
record  will  correct  itself,  and  the  court  will  treat  it  as  corrected  when 
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the  validity  of  the  proceedings  is  collaterally  attacked-  Ooodwin  v. 
Sims,  21. 

8.  Jurisdiction.  —  When  a  court  of  limited  jurisdiction  by  the  recitals 
in  its  decree  ascertains  a  jurisdictional  fact,  such  adjudication  is  final 
and  conclusive  when  the  decree  is  collaterally  assailed;  and  when  the 
decree  is  silent,  such  jurisdictional  fact  may  appear  from  the  other  part* 
of  the  record.     Id. 

4.  Recitals  in  Decree  Conclusive.  —  Where  a  decree  of  sale  of  a 
decedent's  lands  declares  that  depositions  of  witnesses  were  taken 
upon  interrogatories  as  to  the  necessity  of  the  sale  of  infant's  in- 
terests therein,  and  were  submitted  by  the  petitioner,  and  ordered  to 
be  filed  of  record,  it  will  be  conclusively  presumed  on  collateral  attack 
that  such  depositions  on  which  the  court  acted  were  taken  as  in  chan- 
cery proceedings  as  required  by  statute.     Id. 

JURISDICTION. 

1.  Presumption.  —  Where   it  affirmatively  appears  that  adverse  party  to 

decree  was  non-resident  of  the  state  at  the  time  the  decree  was  ren- 
dered, and  the  record  is  silent  as  to  his  appearance  or  notice,  there 
can  be  no  presumption  that  jurisdiction  over  his  person  was  acquired 
by  such  court.     Furgeson  v.  Jones,  808. 

2.  Validity  of  Judgment.  —  It   is  a  rule  as  old  as  the  law  that  no  one 

shall  be  personally  bound  until  he  has  had  his  day  in  court;  by  which 
is  meant,  until  he  has  been  duly  cited  to  appear,  and  has  been  atforded 
an  opportunity  to  be  heard.  Judgment  without  such  citation  and  op- 
portunity wants  all  the  attributes  of  a  judicial  determination.     Id. 

3.  Special    and    Summary    Powers.  ■ —  A   court    of    general    jurisdiction 

may  have  special  and  summary  powers,  wholly  derived  from  statute, 
not  exercised  according  to  the  course  of  the  common  law,  and  which 
do  not  belong  to  it  as  a  court  of  general  jurisdiction,  and  in  such 
cases,  its  decisions  must  be  regarded  and  treated  like  those  of  courts  of 
limited  and  special  jurisdiction.     Id. 

4.  Jurisdiction  of  a  Court  of  the  United  States  is  not  Divested  by  the 

fact  that  it  erroneously  directs  a  sale  without  allowing  the  right  of  re- 
demption therefrom.  If  relief  can  be  obtained  from  su  h  decree,  it  must 
be  by  application  of  the  court  which  entered  it.     Maloney  v.  Dewey,  131. 

5.  Entire    Record   of   Court   imports  absolute   verity,    and   the   recitals 

in  a  decree  may  be  explained,  limited,  or  qualified  by  other  parts 
of  the  record,  and  it  may  be  looked  to  to  ascertain  the  jurisdictional 
facts  when  there  is  no  finding  by  the  court;  but  when  the  power  to 
ascertain  the  jurisdictional  facts  is  conferred  on  the  court,  and  it  ad- 
judges jurisdiction  in  itself,  that  is  not  overcome  on  collateral  attack, 
because  other  parts  of  the  record  may  not  uphold  such  findiug.  The 
falsity  of  such  finding  must  be  affirmatively  proved.  Goodwin  v.  Sims,  21. 
See  Judicial  Sales,  3;  Judgments,  11,  12,  16,  17;  Courts,  1,  2. 

LACHES. 
See  Abatement;  Equity,  1,  3,  4;  Specific  Performance. 

LANDLORD    AND    TENANT. 
I.  Landlord  Assuming  to  Operate  Elevator  for  Benefit  of  his  Tenants 
is  Bound  to  Exercise  Due  Care  for  their  safety,  and  is  liable  to  them 
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for  the  negligence  of  his  employees  in  operating  the  elevator.      Totuey  T. 
Rolxrts,  655. 
2.  Elevator  for  Carriage  of  Persons  is  not  Supposed  to  be  Place  or 

Danger,  to  be  approached  with  great  caution,  but  may  be  assumed  to  be, 
when  the  door  is  thrown  open  by  an  attendant,  a  place  that  may  b« 
safely  entered  without  stopping  to  look,  listen,  or  make  a  special  exam- 
ination. Id. 
8.  Whether  Owner  of  Building  should  not  have  Exercised  Such  Su- 
pervision over  It  as  to  make  it  impossible  for  a  young  boy,  who  waa 
not  his  servant,  to  do  acts  from  which  the  tenants  of  the  building  might 
have  derived  the  impression  that  the  boy  was  his  servant,  and  was  in 
fact  an  attendant  at  the  elevator  therein,  is  properly  left  by  the  court  to 
the  jury  to  determine  as  a  question  of  fact.     Id. 

LARCENY. 
See  Criminal  Law,  36-39;  Malicious  Prosecution,  9. 

LEGISLATURE. 

1.  Compensation  of  Employees  —  Meaning  of  Word  "Day." — Compensa- 

tion of  the  porters  of  the  senate  of  California  is  fixed  at  four  dollars  per 
day  by  section  268  of  the  Political  Code;  and  the  word  "  day,"  as  used  in 
the  section,  covers  whatever  portion  of  the  twenty-four  hours  the  senate 
chooses  to  remain  in  session.     RoUnson  v.  Dunn,  297. 

2.  Girrs  to    Employees  —  Compensation    AFrER  Service   Rendered.  — 

Legislature  of  California  has  no  power,  under  the  state  constitution,  to 
make  gifts  to  its  employees,  or  to  allow  them  extra  compensation  after 
service  rendered.     Id. 

LIENS. 
See  Judgments,  18-23;  Lis  Pendens,  6. 

LIMITATION  OF  ACTIONS. 

1.  Reversioners  and  Statute  of  Limitations.  —  Children  Inheriting 

from  their  Mother  real  estate  of  which  their  father  is  tenant  by  the 
curtesy  are  not  entitled  to  possession  until  after  his  death,  and  the 
statute  of  limitations  cannot  run  against  them  in  his  lifetime.  Ortliwein 
v.  Tluomas,  159. 

2.  Statute  of  Limitations  does  not  begin  to  run  against  a  breach  of  promise 

to  make  a  will  until  the  promisor's  death,  because  until  then  no  right  of 
action  could  accrue.     Manning  v.  Pippen,  46. 

S.  Conflict  of  Laws.  —  In  the  absence  of  proof  of  a  statute  of  a  foreign 
state,  putting  a  judgment  obtained  there  before  a  justice  of  the  peace 
upon  the  same  footing  with  ordinary  simple  contract  debts  as  to  the 
statute  of  limitations,  the  law  of  such  foreign  state  will  be  presumed  to 
be  the  same  as  that  of  Pennsylvania,  and  au  action  in  the  latter  state  on 
the  transcript  of  the  judgment  will  not  be  barred  at  the  end  of  six  years 
from  the  entry  of  judgment.     Evans  v.  CUary,  886. 

4.  When  Statute  of  Limitations  has  once  commenced  to  run,  no  subse- 
quent disabilities  can  check  or  impede  it.     Doyle  v.   Wade,  334. 
See  Adverse  Possession,  4-6;  Boundaries,  2. 
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US  PENDENS. 

1.  Pcrposk  OF  Doctrine  or.  — Strictly  speaking,  the  doctrine  of  lit  penden* 

is  not  founded  upon  notice,  but  upon  reasons  of  public  policy,  founded 
upon  necessity.  The  main  purpose  of  the  rule  is  to  keep  the  subject- 
matter  of  the  litigation  within  the  power  of  the  court  until  the  judg- 
ment or  decree  shall  be  entered;  otherwise,  by  successive  alienations 
peuding  the  litigation,  its  judgment  or  decree  could  be  rendered  abor- 
tive, and  impossible  of  execution.      Houston  v.  Timmerman,  848. 

2.  Tendency  in  Some  Courts  is  to  Restrict  Application  of  Rule  of  Lis 

Pendens  to  actions  or  suits  affecting  title  to  real  property,  but  it  is 
hardly  considered  well  settled  that  it  may  not  with  equal  propriety  be 
applied  to  the  sales  of  chattels.     Id. 

8.  General  Role  ok.  — One  who  purchases  of  either  party  to  the  suit  the 
subject-matter  of  the  litigation  after  the  court  has  acquired  jurisdiction 
is  bound  by  the  judgment  or  decree,  whether  he  purchased  for  a  valu- 
able consideration  or  not,  or  without  any  express  or  implied  notice  in 
point  of  fact.     Id. 

4.  To  Give  Effect  to  Rule  of  Lis  Pendens,  two  things  seem  indis- 
pensable: 1.  That  the  litigation  must  be  about  some  specific  thing,  which 
must  necessarily  be  affected  by  the  termination  of  the  suit;  and  2.  That 
the  particular  property  involved  in  the  suit  must  be  so  clearly  desig- 
nated that  any  one  may  learn  from  the  description  what  property  was 
intended  to  be  affected  by  the  litigation.     Id. 

6.  Purchaser,  Pendente  Lite,  of  Subject  of  Litigation  is  not  Affected 
by  Suit  pending,  or  by  the  notice  of  its  pendency,  unless  the  suit  has 
been  prosecuted  with  due  diligence,  if  he  buys  in  good  faith,  and  without 
actual  notice  of  the  claims  of  the  litigants.      Hays  v.  Nourse,  700. 

8.  Pendency  of  Action,  or  Recorded  Notice  thereof,  does  not  Make 
Title  Defective.  — Neither  a  pending  action  brought  to  establish  title 
to  or  a  lien  upon  land,  nor  a  duly  recorded  notice  of  it3  pendency,  of 
itself,  makes  the  title  defective,  or  creates  a  lien  on  the  land.     Id. 
See  Marriage  and  Divorce,  3,  4. 

MALICIOUS    PROSECUTION. 

1.  Proof  of  Record.  — The  original  papers  and  docket  in  criminal  proceed- 

ings before  a  justice  of  the  peace  are  not  self-proving,  and  to  be  admis- 
sible in  an  action  for  malicious  prosecution,  they  must  be  identified  and 
authenticated  either  by  sworn  copy  or  by  the  certificate  of  the  magis- 
trate.     Lunsford  v.  Dietrich,  37. 

2.  Information.  — In  an  action  for  malicious  prosecution  under  article  273, 

Penal  Code  of  Texas,  it  is  not  necessary  to  allege  in  the  information  that 
the  alleged  malicious  prosecution  had  ended  before  the  information  was 
presented.     Dempsey  v.  State,  193. 

8.  Malice. — To  convict  for  malicious  prosecution,  the  prosecution  alleged 
to  have  been  malicious  must  be  proved  to  have  been  actuated  by  malice. 
Id. 

4.  Legal  Malice  is  an  unlawful  act  done  willfully  and  purposely  to  the  in- 
jury of  another.     Id. 

6.  Malice — -Probable  Cause. — To  convict  for  malicious  prosecution,  it 
must  be  proved  that  there  was  legal  malice  actuating  the  wrong  done, 
and  also  waut  of  probable  cause  for  instituting  the  alleged  malicious 
prosecution;   and  though  it  "vas  actuated  by  malice,  stdl  defendant  can* 
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not  be  convicted  if  the  proof  shows  that  he  had  probable  cause  for  in- 
stituting the  prosecution.     Id. 

6.  Probable  Cause  is  the  existence  of  such  facts  and  circumstances  as  would 

excite  belief  in  a  reasonable  mind,  acting  on  the  facts  within  the  knowl- 
edge of  the  prosecutor,  that  the  person  charged  was  guilty  of  the  offense 
for  which  he  was  prosecuted.     Id. 

7.  Evidence.  —  In  criminal  malicious  prosecution  based  upon  a  discharge 

from  a  criminal  charge,  the  evidence  of  the  justice  before  whom  the  first 
trial  was  had,  that  the  evidence  there  was  not  sufficient  to  sustain  the 
charge,  is  inadmissible,  and  calculated  to  injure  defendant.     Id. 

8.  Probable  Cause.  —  In  support  of  the  issue  of  probable  cause  vel  non,  in 

an  action  for  malicious  prosecution  for  larceny,  the  plaintiff  may  prove 
that  the  property  alleged  to  have  been  stolen  was  his,  and  the  prose- 
cutor's knowledge  of  the  fact.     Lunsford  v.  Dietrich,  37. 

9.  Probable  Cause. — An  architect  who  has  been  prosecuted  for  the  lar- 

ceny of  the  drawings  of  a  building  by  the  builder,  and  acquitted,  and 
who  sues  the  builder  for  malicious  prosecution,  may  prove,  upon  the 
issue  of  probable  cause  vel  non,  —  a  universal  custom,  —  that  such  draw- 
ings remain  the  property  of  the  architect,  and  that  the  builder  is  only 
entitled  to  the  use  of  them  during  the  time  of  construction,  to  be  re- 
turned when  the  building  is  completed;  and  also  that  such  builder  had 
erected  buildings  by  plans  and  specifications  drawn  by  architects,  in 
order  to  trace  knowledge  of  such  custom  to  him.     Id. 

10.  Malice  —  Probable  Cause. — To  maintain  malicious  prosecution,  mal- 
ice and  want  of  probable  cause  must  occur;  and  though  malice  may  be 
inferred  from  want  of  probable  cause,  still  such  inference  may  be  re-" 
butted  by  proof  that  the  prosecutor,  though  not  able  to  show  probable 
cause,  instituted  the  prosecution  under  an  honest  belief  of  plaintiff's 
guilt;  provided  such  belief  was  founded  on  facts  and  circumstances 
sufficient  to  produce  in  the  mind  of  a  prudent  and  reasonable  man  such 
belief  of  plaintiff's  guilt  as  to  repel  the  idea  that  the  prosecutor  was 
actuated  by  malice.     Id. 

11.  Damages.  — In  malicious  prosecution  for  larceny,  the  court  may  instruct 
the  jury  that  plaintiff,  if  entitled  to  recover  at  all,  can  recover  such 
actual  damage  as  naturally  and  proximately  followed  the  arrest,  as 
physical  suffering  and  wounded  pride;  but  that  a  witness  could  not 
testify  to  the  particular  amount  of  such  damage,  —  that  to  be  deter- 
mined by  the  particular  circumstances  of  the  case.     Id. 

12.  To  Sustain  Action  for  Malicious  Prosecution,  there  must  be  a  con- 
currence of  malice  and  want  of  probable  cause.      Coleman  v.  Allen,  449. 

13.  Probable  Cause  — The  provision  of  the  code  of  Georgia  declaring  that 

"want  of  probable  cause  shall  be  a  question  for  the  jury,  under  the  di- 
rection of  the  court,  and  shall  exist  when  the  circumstances  are  such  as 
to  satisfy  a  reasonable  man  that  the  accuser  had  no  ground  for  proceed- 
ing but  his  desire  to  injure  the  accused."  does  not  limit  want  of  proba- 
ble cause  to  cases  where  the  accuser  had  no  ground  for  proceeding  but 
the  desire  to  injure  the  accused.  The  accuser  may  still  be  guilty  of  pro- 
ceeding without  proper  cause,  though  his  motive  is  wholly  free  from  any 
independent  wish  to  injure  the  accused.      Id. 

14.  Instruction.  —  It  is  an  error  to  instruct  the  jury,  in  determining 
whether  the  defendant  had  acted  without  'probable  cause,  to  consider 
whether  he  acted  "as  you  would  act  under  the  same  circumstances." 
Id, 
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16.  That  the  Motive  of  the  Prosecutor  wan  to  make  an  example  of  the 
accused,  and  thereby  to  deter  others  from  committing  crime,  does  not 
render  the  former  guilty  of  malicious  prosecution,  if  he  had  reasonable 
cause  to  believe  the  latter  to  be  guilty  of  the  crime  charged.     Id. 

16.  Instruction  in  an  Action  for  Malicious  Prosecution',  that  "  in  cases 
of  this  character,  the  injury,  if  any  is  proved  to  your  satisfaction,  is  to 
the  peace,  happiness,  etc.,  of  the  plaintiff;  no  measure  of  damages  can 
be  prescribed  except  the  enlightened  conscience  of  impartial  jurors,"  is 
correct,  if  confined  to  that  part  of  the  case  wherein  there  can  be  no  exact 
measure  of  damages,  but  it  should  be  so  limited  that  the  jury  will  not 
apply  it  to  that  part  of  the  case  where  the  exact  amount  of  damages  haa 
been  proved,  such  as  expenses  in  counsel  fees,  loss  of  time,  and  the  like. 
Id. 

17.  Elements  of  Damages. — The  pecuniary  circumstances  of  the  defend- 
ant may  be  considered  by  the  jury  in  an  action  of  malicious  prosecution 
under  the  code  of  Georgia,  which  declares  that  "the  injury  shall  not  bo 
confined  to  actual  damages  sustained  by  the  accused. "    Id. 

MANDAMUS. 

See  Elections,  28. 

MARKETS. 
See  Commerce,  1,  2;  Evidence,  5-10. 

MARRIAGE  AND  DIVORCE. 

1.  Nature  of   Suit  for  Divorce,    and  Effect  of   Decree    therein.  - 

In  a  suit  for  divorce,  the  land  which  goes  to  the  wife  as  the  re- 
sult of  the  divorce  is  not  the  subject-matter  of  the  litigation,  ana 
the  court  has  no  jurisdiction  to  affect  or  divest  the  title  of  the  hus- 
band to  his  lands,  or  to  decree  that  one  third  of  them  shall  be  set 
apart  to  the  wife,  independent  of  a  decree  for  divorce.  Nor  has  the 
plaintiff  any  title  on  which  to  base  a  suit  to  recover  any  portion  of  the 
game,  except  as  it  comes  by  force  of  the  statute  upon  a  decree  for  divorce. 
Houston  v.  Timmerman,  848. 

2.  Temporary  Alimony  may  be   Granted  Pendente  Lite,  but  the  title 

of  the  real  estate  of  the  defendant  remains  intact,  and  cannot  be  affected 
during  the  pendency  of  the  litigation,  but  only  when  a  decree  has  been 
rendered  that  the  marriage  is  dissolved,  and  then  only  by  force  of  the 
statute.      Id. 

3.  Effect   of   Decree  of    Divorce    on    Real    Property.  —  Under   pro- 

visions of  Oregon  Code,  section  499,  it  is  "whenever  a  marriage 
shall  be  declared  dissolved  "  that  the  statute  operates,  —  not  before, 
or  pendente  lite,  —  and  the  court  then  becomes  authorized,  and  it 
is  its  "duty,"  "  to  enter  a  decree  "  for  the  undivided  one-third  part  in 
fee  of  the  whole  of  the  real  estate  "owned  by  the  defendant  at  the  time 
of  such  decree  "  for  a  divorce.     Id. 

4.  Decree     in     Divorce    Suit  —  Lis    Pendens.  —  Although    the    prose- 

cution of  a  divorce  suit  might  result  in  a  decree  which  would 
affect  the  real  property  of  the  defendant,  yet  such  property  is  not 
the  subject  specifically  of  the  litigation,  and  by  reason  thereof  is  not 
withdrawn  from  such  burdens  as  might  be  legally  imposed  upon  it  for 
just  claims   upon  judgments  recovered  and  docketed  against  its  owner 


990  Index. 

prior  to  divesting  him  of  his  title  by  force  of  the  statute  under  the  de- 
cree for  divorce,  and  a  purchaser  of  such  lands  at  an  execution  sale  upon 
such  judgment  is  not  affected  by  or  subject  to  the  rule  of  Us  pendens.  Id. 
5.  Dkcrek  in  Divorce  —  Description  of  Propertt  Affected.  —  In 
a  suit  for  divorce,  it  has  been  deemed  essential,  in  order  to  reach 
the  property  of  the  guilty  party,  that  such  property  should  be  de- 
scribed in  the  complaint  and  decree,  but  it  is  apprehended  that 
this  is  unnecessary,  and  that  it  is  a  sufficient  compliance  with  sec- 
tion 499  of  the  Oregon  Code  to  say,  in  effect,  that  the  party  obtaining 
the  divorce  is  hereby  entitled  to  one  third  of  the  real  property  owned  by 
the  other,  whatever  it  may  be;  and  if  any  question  arises  as  to  what 
property  was  so  owned,  it  can  be  determined  by  appropriate  proceedings 
for  that  purpose  between  the  parties  interested.     Id. 

See  Statute  of  Frauds,  2;  Husband  and  Wifjl 

MARRIED   WOMEN. 

1.  Acknowledgment  Required  to  Lease  Executed  by  Married  Woman  - 

Acceptance  of  Rent  will  not  Validate  Instrument.  —  Lease  exe- 
cuted by  a  married  woman  must  be  acknowledged,  in  California,  in 
order  to  be  valid;  and  the  fact  that  she  accepts  rent  does  not  validate 
an  unacknowledged  lease,  but  at  most  creates  a  tenancy  terminable  by 
proper  notice.     Carlton  v.   Williams,  243. 

2.  Acknowledgment  of  Married  Woman  to  Deed  Referring  to  Another 

Instrument  —  Duty  of  Notary.  —  Notary  who  takes  the  acknowledg- 
ment of  a  married  woman  to  a  deed  which  refers  to  another  instrument 
not  before  him,  for  the  conditions  upon  which  the  property  is  conveyed, 
is  not  required  to  make  her  acquainted  with  the  contents  of  such  instru- 
ment, but  does  his  whole  duty  if  he  makes  her  acquainted  with  the  con- 
tents of  the  deed.     Bull  v.  Coe,  235. 

8.  Married  Woman  Delivering  Deed  to  Husband  to  Enable  Him  to 
Borrow  Money  —  Extent  of  Husband's  Authority.  —  Married 
woman  who  executes  a  deed  of  her  property,  and  delivers  it  to  her  hus- 
band for  the  purpose  of  enabling  him  to  borrow  money  from  the  grantee 
without  limiting  him  to  any  particular  amount,  thereby  authorizes  her 
husband  to  deliver  the  deed  to  the  grantee  for  such  an  amount  as  he 
may  see  tit.      Id. 

4  Married  Woman  Who  Mortgages  her  Separate  Property  to  Secure 
Loan  to  her  Husband  is  Surety,  and  not  a  principal  debtor,  not- 
withstanding her  general  interest  as  a  wife  in  her  husband's  transac- 
tions.     /(/. 

6.  Foreign  Attachment.  —  Pennsylvania  Act  of  1848,  Securing  to 
Married  Women  the  ownership  and  enjoyment  of  their  separate  prop- 
erty, but  subjecting  it  to  seizure  for  debts  contracted  by  them  for 
necessaries  atcer  marriage,  is  comprehensive  enough  in  its  provisions  to 
embrace  legacies  and  distributive  shares  due  to  married  women,  and  sub- 
ject them  to  seizure  by  foreign  attachment.     Eoans  v.  Cleary,  SSG. 

6.  Conflict  of  Laws.  —  Where  Judgment  is  Recovered  against 
Married  Woman  in  Action  on  Contract  made  by  her  in  a  state 
under  the  laws  of  which  a  recovery  may  be  had  thereon  against  her 
alone,  without  her  husband  being  joined,  such  judgment  may  be  en- 
forced in  a  proceeding  against  her  in  Pennsylvania,  without  joining  the 
husband  as  a  co-defendant,  although   at  the  time  the  proceeding  was 
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instituted  such  joinder  was  necessary  under  the  laws  of  the  latter  state. 
In  all  matters  relating  to  the  remedy  merely,  the  lex  fori  prevails,  but 
the  liability  of  a  party  to  a  contract  depends  on  the  lex  loci  contractus.    Id. 
See  Insurance,  5,  6;  Mortgages,  9;  Hdsband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Negligence. — Where  a  foreman  his   the  whole  charge  of  the  erection 

and  construction  of  a  building,  and  exercises  full  control  over  it  in  the 
place  of  his  employer,  the  negligence  of  the  foreman  is  the  negligence 
of  the  employer,  who  is  liable  therefor,  whether  he  knew  that  the  fore- 
man was  careless  or  incompetent  or  not,  provided  the  workman  injured 
was  not  in  fault,  but  used  due  care  and  caution.   Slater  v.  Chapman,  593. 

2.  Negligence  —  Doty    of    Railroad    Company    to     Employees.  —  A 

rule  of  a  railway  company  requiring  all  car-inspectors  and  repair- 
men, before  they  go  under  or  between  any  cars  to  inspect  or  repair 
them,  to  first  display  a  red  signal  on  the  end  of  a  car  or  cars  in  the 
direction  from  which  a  train  or  engine  could  approach,  requiring  them 
to  provide  themselves  with  such  signals,  obtained  from  their  foreman, 
and  to  have  them  on  hand  at  all  times  for  use,  and  also  requiring  that 
all  train-men  must  carefully  observe  such  rule,  and  under  no  circum- 
stance back  against  or  couple  onto  any  car  while  such  signal  is  dis- 
played, —  is  adequately  sufficient,  if  enforced,  for  the  protection  of  car- 
inspectors  and  repair-men,  and  relieves  the  company  of  negligence  in 
not  having  a  watchman  or  "bumpers,"  and  in  running  other  cars  upon 
the  same  track,  where  cars  were  being  repaired,  when  space  was  left 
between  them,  and  the  red  signal  was  respected  according  to  the  rule. 
Peterson  v.  Chicago  etc.  R'y  Co.,  564. 
S.  Negligence  of  Fellow-employees. — An  employer  is  not  liable  for  the 
negligence  of  fellow-employees,  in  the  absence  of  proof  that  the  latter  are 
incompetent  in  such  sense  as  to  charge  the  employer  with  the  results  of 
their  negligence.     Id. 

4.  Fellow-employees. — A  railroad-foreman,  a  railroad-yard  boss,  and  an 

engineer  of   a  switch-engine  are  fellow-employees.     Id. 

5.  Negligence  in  Employing  Foreman  Addicted  to  Excessive    Use  of 

Intoxicating  Liquor.  —  It  is  negligence  and  want  of  ordinary  care  for 
a  manufacturing  company  to  place  men  who  are  accustomed  to  the 
habitual  use  to  excess  of  intoxicating  liquor  in  charge  of  business  re- 
quiring the  control  and  direction  of  persons  operating  dangerous  ma- 
chinery; and  for  any  injury  to  the  employed  under  the  charge  of  an 
intoxicated  foreman,  resulting  from  such  cause,  when  the  company  has 
knowledge  of  such  intemperate  habits,  it  must  make  reasonable  com- 
pensation.    Kean  v.   Detroit  etc.   Ixollinj  Mill*,  492. 

6.  Evidence  of  Intemperate  Habits  of  Foreman  is  Admissible  in  an  ac- 

tion to  recover  damages  for  an  injury  received  by  an  employee  under 
such  foreman  while  engaged  in  wiping  dangerous  machinery  under  the 
orders  of  the  latter.     Id. 

7.  Where  Foreman  and  his  Assistant  have  Equal  Knowledge  of  Das- 

OER  accompanying  an  act  about  to  be  done,  even  if  the  foreman  requests 
its  performance,  and  injury  ensues  to  the  assistant,  the  employer  cannot 
be  made  liable.  Notwithstanding  the  request  in  such  case  made  by  the 
foreman,  the  assistant  can  comply  or  not  as  he  chooses,  and  if  he  does 
comply,  he  takes  his  chances  of  the   perils  surrounding  the  situation; 
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and  in  such  a  case,  where  there  is  no  dispute  upon  the  facts,  there  is  ne> 
occasion  to  go  to  the  jury  to  determine  whether  the  assistant  ought  to 
have  obeyed  the  order  of  the  foreman  or  not.     Id. 

8.  Servant  Assumes  not  only  Usual  and  Ordinary  Risks  and  Peril* 

of  his  master's  service  when  he  enters  it,  but  also  such  other  risks  as 
become  apparent  by  ordinary  observation.     Id. 

9.  Damages  for  Procuring  Discharge  of  Servant.  —  An  employee  may 

maintain  an  action  for  damages  against  a  third  party  maliciously  pro- 
curing his  employer  to  discharge  him  from  employment  under  a  legal 
contract  for  a  certain  period  pending  such  period,  provided  damages 
result  to  the  employee  from  his  discharge;  and  under  the  same  circum- 
stances the  action  may  be  maintained,  though  the  employment  is  not  for 
a  fixed  period.     Ckipley  v.  Atkinson,  367. 

10.  Damages  for  Procuring  Discharge  of  Servant. — Though  no  con- 
tract exists  between  the  master  and  servant,  and  no  legal  right  as  be- 
tween them  is  violated,  still  the  servant  may  maintain  an  action  fur 
damages  against  a  third  person  who  has  maliciously  procured  his  dis- 
charge.    Id. 

11.  Damages  for  Procuring  Discharge  of  Servant.  —  An  unsuccess- 
ful, but  malicious,  attempt  to  procure  the  discharge  of  an  employee 
by  a  third  person  will  not  support  an  action  against  him  for  damages. 
To  support  such  action,  an  actual  discharge  is  necessary.      Id. 

12.  Where,  in  an  action  by  a  servant  to  recover  damages  against  a  third 
person  for  maliciously  procuring  his  discharge,  the  declaration  alleges 
that  there  was  a  contract  for  his  employment  for  a  long  period  of  time, 
it  is  erroneous  to  charge  that  plaintiff  can  recover,  thougli  there  was  no 
contract  for  a  definite  term  of  service.     Id. 

13.  Damages  for  Malicious  Discharge.  — In  an  action  by  a  servant 
against  a  third  person  for  maliciously  procuring  his  discharge,  the  ab- 
sence from  the  agreement  of  employment  of  a  clause  fixing  the  wages 
at  a  certain  or  stipulated  amount  will  not  defeat  a  recovery  of  dam- 
ages, so  long  as  the  value  of  such  compensation  can  be  ascertained.    Id. 

14.  Damages  for  Procuring  Discharge  of  Servant. — In  an  action  for 
damages  against  a  third  person  for  procuring  the  discharge  of  a  servant, 
if  it  appears  that  the  latter  left  the  service  voluntarily,  owing  to  the 
unsuccessful,  but  malicious,  attempts  of  such  third  party  to  have  him 
discharged,  he  cannot  recover.  An  actual  discharge  is  necessary  to  a  re- 
covery.    Id. 

15.  Damages  for  Procuring  Discharge  of  Servant. — In  an  action  by 
an  employee  against  a  third  person  for  maliciously  procuring  his  dis- 
charge, the  speculative  profits  or  probable  damage  resulting  to  the 
employee  from  a  proposed  partnership  with  the  employer  is  entirely  too 
nnccrt  mi  to  be  estimated  as  an  element  of  actual  or  compensatory  dam- 
ages sii-iiained  by  the  employee.  Where,  however,  the  third  party  knew 
or  believed,  or  lnd  reason  to  believe,  that  the  employer  had  promised 
or  did  actually  intend  to  admit  the  employee  into  partnership,  the  fact 
ef  such  knowledge  or  belief  may  be  considered  by  the  jury  in  passing 
upon  the  motive  of  the  third  party,  and  in  fixing  exemplary  damages.   Id. 

16.  Damages  for  Procuring  Discharge  of  Servant.  —  In  an  action  by 
an  employee  against  a  third  person  for  maliciously  procuring  his  dis- 
charge, the  fact  that  such  third  person  withheld  a  gratuity  from  or 
broke  his  contract  with  1he  employer,  because  the  latter  retains  the 
employee  in  his  service  :<v  with  an  interest  in  his  business,  does  not  give 
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the  employee  a  right  of  action.  There  is  no  privity  nor  any  legal  right 
violated  between  the  third  person  and  the  employee;  nor  is  such  with- 
holding or  breach  of  contract  proof  of  procurement  of  discharge,  but  may 
be  used  as  proof  to  show  the  malicious  attempt  of  the  third  person  to- 
persuade  the  employer  to  discharge  the  employee.     Id. 

17.  Injury  from  Defective  Appliance  —  Negligence  Question  for 
Jury. — In  an  action  to  recover  damages  for  an  injury  from  a  knife 
flying  out  of  a  shaper-head,  if  the  proof  shows  that  it  was  the  first  time 
the  shaper  was  used;  that  the  injury  happened  as  soon  as  it  reached  ita 
highest  velocity,  before  it  was  applied  to  cutting  timber;  that  such  shaper- 
head  was  contrived,  invented,  and  made  upon  a  plan  of  one  of  the  prin- 
cipal managers  of  the  employer;  that  it  was  novel,  and  differed  in  some 
respects  from  other  heads  in  use,  and  especially  in  the  device  used  to 
check  the  tendency  of  the  knife  to  fly  out  of  its  socket,  —  this  evidence, 
together  with  the  fact  that  the  knife  did  fly  out  when  fastened  as  well  as 
it  was  designed  to  be,  has  a  tendency  to  prove  that  the  design  was  bad, 
and  is  at  least  enough  to  go  to  the  jury  on  the  question  whether  it  was 
a  reasonably  safe  implement,  and  properly  designed,  and  whether  the 
principle  it  involved  was  not  a  departure  from  safe  methods  as  before- 
applied;  and  the  fact  that  there  may  have  been  some  conflict  on  one  or 
another  question  does  not  authorize  the  trial  judge  to  deprive  the  jury  of 
power  to  determine  such  conflict.  Marshall  v.  Widdicomb  Furniture  Co.,. 
573. 

18.  Dangerous  Machinery.  — Persons  using  machinery  are  not  held  to  any 
absolute  duty  of  insuring  its  safety,  but  some  care  is  required  in  intro- 
ducing untried  novelties.  That  which  has  been  approved  as  safe  by  rea- 
sonable experience  may  be  presumed  safe  by  those  who  rely  on  that 
experience  to  justify  them  in  selecting  it;  and  where  the  result  of  any 
defect  must  be  an  immediate  danger  to  human  life,  it  devolves  on  those 
who  expose  life  to  the  dangers  of  a  new  experiment  which  turns  out 
badly  to  show  that  they  have  followed  such  a  course  as  the  understood 
rules  of  service  or  mechanics  applicable  to  such  matters  rendered  safe, 
according  to  ordinary  probabilities.     Id. 

19.  Measure  of  Damages  for  Injury  to  Employee. — Section  2591,  Ala- 
bama Code,  authorizing  the  personal  representative  to  maintain  an  action 
where  an  injury  through  the  negligence  of  the  master  results  in  the 
death  of  an  employee,  does  not  provide  for  punitive  or  vindictive  dam- 
ages, in  the  absence  of  proof  of  willful,  wanton,  or  reckless  negligence 
on  the  part  of  the  master,  but  pecuniary  gain  from  continuance  of  life 
constitutes  an  element  of  damages  in  such  cases,  and  evidence  that  the 
party  injured  was  atllicted  with  a  pneumonic  complaint  which  affected 
the  probable  continuance  of  his  life  should  be  admitted.  Columbus  etc 
R'y  Co.  v.  Bridges,  58. 

See  Criminal  Law,  3G;  Negligence,  6;  Railway  Companies,    17,   18,  25. 

MINES  AND  MINING. 

1.  Mining  Claim  —  Verbal  Agreement  to  Locate  —  Statute  of  Era cds 
—  Trust.  —  Agreement  to  locate  a  mining  claim  for  the  joint  benefit  of 
the  parties  need  not  be  in  writing  under  the  statute  of  frauds;  and  if,  in 
pursuauce  of  a  verbal  agreement  to  that  effect,  one  of  the  parties  locates 
the  claim  in  his  own  name,  he  will  hold  the  legal  title  to  the  interest  of 
the  other  in  trust  for  him.  Moriiz  v.  Lavelle,  229. 
Ah.  St.  Rbp.,  Vol.  XL  — GS 
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2.  Mining  Claim  —  Action  to  Enforce  Trust —  Citizenship  need  not  be 
Alleged.  —  Plaintiff  need  not  allege  citizenship  in  his  complaint,  in  an 
action  to  enforce  a  trust  in  a  mining  claim  located  by  the  defendant  in 
his  own  name  for  the  joint  benefit  of  both  parties.     Id. 

8.  Pleadino  —  Allegation  of  Performance  of  Conditions  on  Part  of 
Plaintiff.  —  Performance  of  conditions  on*  the  part  of  the  plaintiff  is 
sufficiently  alleged  in  an  action  to  enforce  a  trust  in  a  mining  claim 
under  a  verbal  agreement  between  the  parties,  where  the  complaint 
states  "  that  plaintiff  has  performed  all  and  singular  his  agreements  and 
covenants  with  defendant."'      Id. 

MISTAKE. 

See  Adverse  Possession,  1;  Contracts,  2;  Deeds,  2;  Evidence,  18;  Insur 

ance,  29;  Judicial  Sales,  2;  Negotiable  Instruments,  3;  Sales,  4,  5. 

1 

MORTGAGES. 

1.  Homestead  —  Reformation.  — A  homestead  mortgage  executed  by  hus- 

band and  wife  in  conformity  with  the  Alabama  statute  (Code,  section 
2822)  may  be  reformed  in  equity  for  mistake  in  describing  one  of  the 
subdivisions  of  land,  if  the  quantity  of  land  conveyed  is  not  thereby  in- 
creased.     Witherington  v.  Mason,  41. 

2.  Future  Advances  —  Payment.  —  When  a  mortgage  is  executed  to  secure 

an  existing  debt,  and  does  not  contemplate  or  provide  for  future  ad- 
vances, any  money  realized  from  the  mortgaged  property  must  be  ap- 
plied to  the  payment  of  the  debt  secured.      Id. 

3.  Application    of    Payments.  —  Where    a   mortgage    conveys    different 

parcels  of  the  same  kind,  or  different  classes  of  property,  the  mort- 
gagee may,  in  the  absence  of  a  stipulation  to  the  contrary,  elect  for 
his  own  benefit  the  particular  property  to  which  he  will  resort  in  the 
first  instance,  and  in  the  absence  of  some  peculiar  equity  growing  out  of 
other  circumstances,  the  mortgagor,  or  any  person  claiming  under  him, 
cannot  compel  the  mortgagee  to  exhaust  any  one  of  the  different  parcels 
or  classes  of  property  conveyed  by  the  mortgage  to  the  exclusion  of  the 
other.      Id. 

4.  Homestead — Application  of  Payments. — Where  the  wife  voluntarily 

signs  and  assents  to  a  mortgage  of  the  homestead  and  other  personal 
property  by  the  husband  to  secure  advances,  the  homestead  loses  its 
character  as  against  the  mortgagee,  and  becomes  subject  to  all  his  rights 
and  remedies,  and  the  wife  has  no  right  to  insist  that  the  personal  prop- 
erty be  first  sold  and  applied  in  relief  of  the  homestead,  especially  when 
the  husband  has  secured  additional  advances  on  an  agreement  that  the 
proceeds  of  the  sale  of  the  personal  property  should  be  first  applied  to 
the  payment  of  such  additional  advances.      Id. 

t  Homestead  —  Right  of  Wife.  — By  signing  and  assenting  voluntarily  to 
a  mortgage  of  the  homestead  and  other  personal  property  as  required 
by  statute,  the  wife  does  not  pledge  her  property  for  the  payment  of  the 
secured  debt;  nor  does  she  occupy  the  position  of  a  surety  so  as  to  in- 
voke the  power  of  a  court  of  equity  to  compel  a  mortgagee  to  exhaust 
one  of  the  several  pieces  of  property  befoie  resorting  to  the  others.      Id. 

fl.  Mortgage  to  Secure  Future  Advances  —  Priority  over  Subsequent 
Encumbrances  by  Mechanics'  Liens  or  Otherwise.  — Mortgage  made 
in  good  faith  to  cover  future  advances  of  money  or  goods  is  valid,  if  prop- 
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erly  recorded,  as  against  subsequent  encumbrancers  by  mecbanics'  liens 
or  otherwise,  except  as  to  advances  made  after  actual,  as  distinguished 
from  record,  notice  of  a  subsequent  encumbrance,  although  the  mortgage 
does  not  disclose  upon  its  face  that  it  was  given  in  part  for  future  ad- 
vances, if  the  amount  of  liability  is  expressly  limited,  and  although  the 
agreement  for  advances  be  uot  in  writing.      Tapia  v.  Demarlini,  288. 

7.  Parol  Trust  in  Mortgage  is  Valid  —  Evidence  of  Trust  is  Admis- 

sible as  not  Varying  Writing. — Parol  agreement  that  a  mortgage 
shall  be  held  in  trust  by  the  mortgagee,  in  part  for  his  own  benefit  and 
in  part  for  the  benefit  of  another,  is  valid  in  California,  a  mortgage  con- 
veying no  estate  in,  but  creating  a  mere  lien  upon,  the  land;  and  evi- 
dence of  such  agreement  does  not  vary  the  terms  of  the  written  instru- 
ment.    Id. 

8.  Foreclosure — Outstanding  Title  —  Breach  of  Covenant. — Where 

a  mortgagor  is  in  the  undisturbed  possession  of  the  land  under  a  deed 
of  conveyance,  with  full  covenants  of  warranty,  and  no  eviction, 
actual  or  constructive,  is  shown,  and  no  insolvency  of,  or  fraud 
or  misrepresentation  upon  the  part  of,  the  vendor  is  alleged,  the  mort- 
gagor cannot  set  up  an  outstanding  title,  or  the  breach  of  covenants,  as 
a  defense  to  a  bill  to  foreclose  for  the  unpaid  purchase-money.  The 
mortgagor's  remedy  is  at  law  on  the  broken  covenant.  Randall  v.  Buur- 
guardez,  379. 

9.  Foreclosure.  —  Decree  against   Feme   Covert,   in  an   ordinary   fore- 

closure suit,  for  the  payment  of  any  balance  which  may  remain  due  after 
an  application  of  the  proceeds  from  the  sale  of  the  mortgaged  laud  is  a 
personal  decree,  and  void.     Id. 

10.  Mortgagee's  Right  to  Foreclose  as  to  One  of  Several  Pieces  of 
Property  Mortgaged  —  Waiver  of  Omitted  Security.  —  Mortgagee 
whose  loan  is  secured  by  mortgage  on  several  pieces  of  property  may 
foreclose  as  to  one  of  such  pieces,  thereby  waiving  his  security  upon  the 
omitted  portions,  if  he  does  not  seek  a  personal  judgment  against  the 
mortgagor.     Bull  v.  Coe,  235. 

See  Criminal  Law,  67,  6S;  Fraud,  4;  Homestead. 

MUNICIPAL   CORPORATIONS. 

1.  Contractor  —  Liability  of  City  for  Neglect  of. — A  city  is  answer- 

able to  a  person  suffering  injury  from  the  negligent  act  of  its  contractor, 
if  the  contract  required  the  performance  of  work  which  was  intrinsically 
dangerous,  however  successfully  done,  or  if  the  city  was  under  a  primary 
obligation  to  keep  the  subject-matter  of  the  work  in  a  safe  condition. 
Village  of  Jefferson  v.  Chapman,  136. 

2.  One  upon  Whom  a  Duty  is  Imposed  cannot  Avoid  his  Responsibility 

for  its  faithful  performance  by  contracting  with  another  for  such  per- 
formance.     /(/. 

3.  Duty  of  Maintaining  its  Streets  in  a  Sake  Condition  for  public  travel 

rests  primarily  on  the  muicipal  corporation,  and  this  duty  continues, 
though  a  contract  is  made  by  it  for  the  doing  of  work  on  such  streets, 
and  it  has  no  immediate  control  over  the  contractor  or  his  work.  There- 
fore, a  person  injured  by  a  defect  in  such  streets,  occasioned  by  the  neg- 
ligent act  of  such  contractor,  may  recover  therefor  from  the  city.  />/.. 
A  Presumption.  —  When  Work  is  Done  on  the  Streets  of  a  City  or 
Village  it  is  presumed  that  it  was  done  by  the  authority  of  such  city 
or  village.     Id. 
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5.  Municipal  Corporation  Causing  Work  to  be  Donb  Which  in  its  Na- 

ture is  Dangerous  to  the  public  must  take  notice  of  the  character  of 
the  work,  and  the  condition  in  which  it  was  left,  whether  safe  or  dan- 
gerous.    Id. 

See  Negligence,  9. 

NEGLIGENCE. 

1.  Defective  Premises  —  Injury  to  Licensee.  —  A  person  lawfully  driving 

upon  the  premises  of  another  is  bound  to  leave  them  by  the  usual,  ordi- 
nary, and  customary  way  in  which  such  premises  are  and  have  been 
departed  from,  provided  the  same  are  safe,  free  from  defects,  and  in 
good  condition;  and  if,  for  his  own  convenience,  or  some  other  reason, 
he  departs  from  such  way,  and  takes  another,  he  becomes,  at  best,  a 
mere  licensee,  and  cannot  recover  for  injuries  from  a  defect  in  the  latter 
way,  unless  it  was  substantially  adjacent  to  the  former  way,  and  a  dis- 
tance of  twenty-five  feet  is  not  so  adjacent.     Armstrong  v.  Medbury,  585. 

2.  Condition   of   Premises  —  Duty  of  Owner  —  Licensee. — A  manufac- 

turer cannot  reasonably  suppose  that  his  premises  will  be  used,  as  to 
ingress  and  egress,  in  any  other  manner  than  the  usual,  ordinary,  and 
customary  way,  well  denned  from  constant  use;  nor  must  he  render  his 
premises  safe,  by  fencing  or  otherwise,  for  any  purpose  for  which  he  can- 
not reasonably  anticipate  they  will  be  used.     Id. 

8.  Manufacturer  —  Duty  as  to  Premises. — A  manufacturer  must  be  al- 
lowed to  use  his  premises  for  his  business  purposes  in  such  manner  as  he 
may  choose,  so  long  as  they  are  not  rendered  dangerous  to  the  ordinary 
use  of  the  public  doing  business  with  him,  or  dangerous  to  his  em- 
ployees.    Id. 

4.  Actionable  Negligence  Exists  from  Omission  to  Perform  Duty  of 
Observing  Due  Care,  according  to  the  circumstances,  to  prevent  injury 
to  the  person  or  property  of  one  who  has  the  right  to  expect  the  duty 
will  be  performed.  But  the  owner  of  a  vessel  laid  up  for  the  winter  is 
not  guilty  of  such  negligence  in  leaving  the  hatchways  open  and  unpro- 
tected; and  persons  walking  on  the  decks,  under  such  circumstances,  are 
chargeable  with  notice  of  the  probable  presence  of  such  open  hatchways. 
Caniffv.  Blanchnrd  Nav.  Co.,  541. 

6.  Failure  of  Ship- keeper  to  Warn  Person  of  Open  Hatchway,  if  Neg- 

ligence, cannot  be  Imputed  to  the  owner  of  the  vessel,  where  the  ship- 
keeper  invites  the  person  on  board,  contrary  to  the  orders  of  the  owner. 
Id. 

6.  Mate  of  Vessel  Injured  through  Negligence  of  Master  cannot  Re- 

cover in  an  action  against  the  owner.  The  negligence  is  that  of  a  fel- 
low-servant.    Id. 

7.  Rule  Requiring  Occupier  of  Premises,  as  to  Persons  thereon  by  his 

Invitation,  express  or  implied,  to  keep  them  free  from  danger,  or  to 
warn  of  danger  known  to  him  and  unknown  to  the  visitor,  lias  no  appli- 
cation to  a  ease  where  a  person  who,  from  his  experience  through  many 
years  in  a  sailing-vessel,  knows  that  it  is  customary  to  leave  the  hatch- 
ways of  vessels  open  while  lying  in  port,  and  that  they  are  sources  of 
danger  which  lie  must  avoid  at  his  peril.     Id. 

8.  Jury  Trial.  —  Whether  a  Party  was  in  the  Exercise  of  Ordinary 

Care  in  a  particular  case  is  a  question  of  fact  for  a  jury.  Village  ofJef- 
/arson  v.  Chapman,  136. 
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9.  Evidence.  —  In  an  Action  against  a  Municipal  Corporation  for  In- 

juries Sufkkred  from  a  Defect  in  the  Street,  evidence  may  prop- 
erly be  received  that  there  were  no  street  lamps  at  the  crossing  where 
the  accident  occurred.      Id. 

10.  Nonsuit.  —  Negligence  is  Ordinarily  Question  of  Fact  for  Jury 
TO  Determine,  from  all  the  circumstances  of  the  case;  and  the  cases 
where  a  nonsuit  is  allowed  are  exceptional,  and  confined  to  those  where 
the  uncontradicted  facts  show  the  omission  of  acts  which  the  law  ad- 
judges negligent.     Durbin  v.  Oregon  etc.  Co.,  778. 

11.  The  Fact  thai'  One  Passing  from  a  Sidewalk  Crossing  in  a 
city  stops  upon  the  track  of  a  street-railroad,  without  first  looking 
to  see  whether  a  car  is  approaching  or  not,  is  not,  as  a  matter  of  law, 
negligence,  whether  the  cars  accustomed  to  run  on  such  track  are  horse- 
cars  or  grip-cars.  The  question  whether  the  sufferer  was  negligent 
must  be  determined  by  the  jury  in  such  case  with  regard  to  all  the  sur- 
rounding circumstances,  and  his  conduct  cannot  be  said,  as  a  matter  of 
law,  either  to  be  negligent  or  to  be  free  from  negligence.  Chicago  City 
R'y  Co.  v.  Robinson,  87. 

12.  Negligence  in  Running  Trains  in  Opposite  Directions. —  If  car-tracks 
are  in  close  proximity,  to  run  a  car  or  train  of  cars  in  one  direction  at 
rapid  spL'ed,  and  without  signal  or  warning,  over  a  sidewalk  crossing, 
while  another  cur  or  train  bound  in  the  opposite  direction  is  discharging 
passengers  at  such  crossing,  and  where  the  view  of  the  approaching 
train  is  obstructed  by  the  standing  car  from  which  the  person  injured 
has  just  alighted,  this  conduct  fairly  tends  to  prove  culpable  negligence 
on  the  part  of  the  railway  corporation,  even  though  the  rate  of  speed 
of  the  approaching  train  does  not  exceed  that  which  is  permitted  by 
ordinance.     Id. 

13.  Contributory  Negligence  on  the  Part  of  the  Parents  of  a  Child 
Injured  by  a  railway  will  not  preclude  a  recovery  for  such  injury,  if 
the  child  himself  was  using  all  the  care  which  the  occasion  required.    Id. 

14.  Question  of  Plaintiff's  Contributory  Negligence  is  for  Consider- 
ation of  Jury,  where  he,  an  infant  seven  years  of  age,  was,  at  the  time 
of  the  accident,  standing,  by  the  invitation  of  the  conductor,  on  the  plat- 
form of  a  street-car,  with  which  the  defendant's  wagon,  which  was  being 
driven  at  a  rapid  rate,  came  into  collision,  causing  the  injury  complained 
of,  and  the  evidence  shows  that  plaintiff  did  not  see  the  wagon  before 
the  collision,  and  did  not  look  to  see  if  any  wagon  was  coming.  Connolly 
v.  Knickerbocker  Ice  Co.,  617. 

15.  Fact  that  Passenger  on  Street-car  Stands  on  Outer  Platform  when 
there  is  opportunity  to  take  a  seat  in  the  car  may,  in  an  action  against 
the  railroad  company  to  recover  damages  as  for  its  negligence,  under  or- 
dinary circumstances,  constitute  a  defense;  but  it  is  not  so  in  an  action 
against  another  party  to  recover  damages  for  negligence  causing  injury 
to  the  passenger,  because  the  defendant  in  such  case  cannot  assert  as  a 
defense  the  mere  duty  of  the  passenger  in  his  relation  as  such  to  the  rail- 
road company.     Id. 

16.  Minor.  Child's  being  upon  Platform  of  Street-car  in  Violation  of 
City  Ordinance,  while  it  may  be  proved  as  a  fact  for  the  considera- 
tion of  the  jury,  does  not  for  all  purposes  necessarily  establish  negli- 
gence on  his  part.     Id. 

17.  Contributory,  of  Land-owner.  —  One  whose  land  is  overflowed 
with   water,    and    whose    brick-yard    and   crops    on   the    premises    are 
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submerged,  by  reason  of  the  negligent  construction  of  a  railroad  culvert, 
is  not  guilty  of  contributory  negligence  in  afterwards  planting  crops  on 
the  same  land,  and  erecting  a  brick-yard  in  the  same  place,  both  of 
which  are  again  submerged  from  the  same  cause.  Emery  v.  Raleigh  etc 
It.  R.  Co.,  727. 

18.  When  the  Facts  are  Ascertained,  Question  whether  there  has 
been  Negligence  or  contributory  negligence,  is  one  addressed  to  the 
court.  When  there  is  any  conflict  in  the  testimony,  the  courts  will  lay 
down  the  rules  of  law,  and  define  the  standard  of  care  necessary,  but 
will  leave  the  jury  to  decide  whether,  under  the  circumstances,  proper 
care  was  exercised.     Id. 

See  Animals,  1-3;  Criminal  Law,  40-43;  Damages,  3,  4;  Evidence,  30; 
Highways,  2,  3;  Landlord  and  Tenant,  1,  2;  Master  and  Servant, 
1-5,  17,  18;  Municipal  Corporations,  1-3;  Negotiable  Instruments, 
4;  Railway  Companies,  1-8,  10,  14,  19-23. 

NEGOTIABLE  INSTRUMENTS. 

1.  Material  Alteration  of  Check  after  its  Indorsement,  without  In- 

dorser's  Consent,  is  presumed  to  have  been  so  made  as  to  vitiate  it  as 
against  him,  and  the  burden  is  upon  the  party  seeking  to  recover  on  it 
to  relieve  it  from  the  effect  of  the  unauthorized  alteration,  by  shoeing 
that  it  was  made  by  a  stranger  to  the  instrument.  National  Ulster  etc. 
Bank  v.  Madden,  633. 

2.  Title  to  Commercial  Paper   Received  for  Collection  by  Bank,  and 

forwarded  to  its  correspondent  in  the  usual  course  of  business,  without 
any  express  agreement  in  reference  thereto,  does  not  vest  in  such  cor- 
respondent, even  if  it  has  remitted  upon  the  general  account  in  anticipa- 
tion of  collections.  Title  passes  only  by  a  contract  to  that  effect,  either 
expressly  proved  or  inferred  from  an  unequivocal  course  of  dealing. 
National  P.  Bank  etc.  v.  Seaboard  Bank,  612. 

3.  Where  Bank  on  Which  Raised  Draft  is  Drawn  Pays  It  through  mis- 

take, upon  its  presentation  to  it  by  a  correspondent  bank,  as  agent,  to 
which  it  is  forwarded  for  collection,  the  collecting  bank  cannot  be  com- 
pelled to  repay  if  it  has  paid  over  to  its  principal  before  notice  of  the 
mistake.     Id. 

4.  Promissory  Note  —  Maker  Signing  Note  without  Knowing  its  Con- 

tents—  Bona  Fide  Indorsee  for  Value  and  before  Maturity.  — 
Maker  of  a  promissory  note  who  signs  the  same  without  knowing  its 
contents,  because  he  cannot  read  or  write,  and  relying  on  false  repre- 
sentations by  the  payee  that  it  was  a  mere  memorandum  of  agency,  is 
guilty  of  such  carelessness  and  undue  confidence  that,  as  between  him- 
self and  an  indorsee  in  good  faith  for  value  and  before  maturity,  he 
must  bear  the  loss  and  pay  the  note.     Bedell  v.  Herriny,  307. 

5.  Promissory  Note  —  Fraud  is  No  Defense  against  Bona  Fide  Indorse* 

for  Value  and  before  Maturity.  — Maker  of  a  promissory  note  can 
not  defend,  it  seems,  on  the  ground  that  the  note  was  procured  from  him 
by  fraud,  as  against  an  indorsee  in  good  faith  for  value  and  before  ma- 
turity. Id. 
8.  Evidence.  — One  of  two  joint  promisors  whose  names  appear  on  the  face 
of  a  negotiable  instrument  may  show  by  parol  evidence  that  he  signed 
only  as  surety,  if  the  payee  had  notice  that  one  was  a  surety.  But  if 
■ach  payee   indorses   the   instrument  before  maturity  to  one  without 
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notice,  who  in  turn  indorses  it  to  still  another,  after  maturity,  who 
takes  for  value,  ami  without  notice,  the  fact  that  one  of  the  promisors 
was  a  surety  cannot  he  shown  as  against  the  last  taker.     Lewis  v.  Long, 

725. 

7.  Legal  Relation    of   Parties   to   Bill  or  Note  to  Each  Other  is 

Presumed  to  he  that  indicated  hy  the  order  in  which  their  names  stand 
upon  it.  The  maker  is  liable  to  the  payee,  the  payee  to  his  indorsee, 
and  so  on  down  the  line  of  indorsements.  The  last  indorsee  is  presumed 
to  he  the  holder  and  owner  of  the  note,  and  entitled  to  its  proceeds. 
Temple  v.  Baker,  926. 

8.  Liability  on  Irrkgu&ar  or  Anomalous  Indorsement.  —  In  an  action 

to  recover  upon  a  note,  it  appeared  that  the  defendant  had  indorsed  the 
note,  and  had  also  written  his  name  under  the  words  "credit  the  drawer," 
on  the  face  of  the  note,  before  the  maker  had  signed  it  or  the  blank  had 
been  filled  with  the  names  of  the  payees,  whose  names  were  afterwards 
placed  on  the  back  of  the  note  under  the  defendant's  indorsement.  In 
such  case,  the  defendant's  legal  liability  was  that  of  second  indorser 
only,  and  he  incurred  no  liability  to  the  payees.  His  indorsement  could 
not  be  turned  into  a  contract  to  guarantee  payment  of  the  note  by  parol 
testimony,  because  of  the  Pennsylvania  statute  of  frauds  of  1S55;  and 
the  words  "  credit  the  drawer  "  implied  no  promise  or  undertaking  on 
the  part  of  the  defendant,  but  were  a  direction  to  all  persons  to  whom 
the  note  might  be  presented  to  treat  with  the  drawer  as  the  owner, 
notwithstanding  the  apparent  title  of  the  indorsee.  Id. 
See  Evidence,  4;  Schools,  1,  2. 

NEW  TRIAL. 

1.  Granting  New  Trial  on  Ground  of  Newly  Discovered  Evidence  is 

a  matter  purely  discretionary,  whether  the  motion  is  addressed  to  the 
court  below  or  is  made  in  the  appellate  court.  The  general  rule  is,  that 
when  the  new  testimony  tends  merely  to  contradict  a  witness  on  the 
opposite  side,  a  new  trial  will  not  be  granted.     Brown  v.  Mitchell,  748. 

2.  Jury  and  Jurors  —  Affidavit  to  Impeach  Verdict.  —  An  affidavit  by 

a  juror  that  the  verdict  was  arrived  at  by  unfair  and  illegal  means,  made 
after  the  rendition  of  the  verdict,  and  contradicted  by  the  affidavit  of 
ten  of  his  fellow- jurors,  is  not  ground  for  a  new  trial.  McDnde  v.  State, 
216. 
S.  Motion  for  New  Trial  or  in  Arrest  of  Judgment  cannot  be  made 
after  the  term  of  court  at  which  the  trial  was  had.  Palatka  etc  R.  R. 
Co.  v.  State,  395. 

See  Criminal  Law,  54;  Trial,  3,  7. 

NONSUIT. 
See  Negligence,  10;  Railway  Companies,  3. 

NOTARIES   PUBLIC. 
See  Acknowledgments;  Married  Women,  2. 

NUISANCES. 
Judgment  of  Conviction  of  Nuisance  must  be  adapted  to  the  nature  of 
the  nuisance,  and  must  not  be  inconsistent  with  the  legal  rights  of  the 
party  convicted.      The  most  accessible  and  consistent  legal  means  of 
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abatement  of  the  nuisance  must  be  adopted.  Palatlca  etc.  R.  R.  Cb.  T, 
State,  395. 

See  Railway  Companies,  15;  Watercourses,  1. 

OFFICE  AND  OFFICERS. 

1.  Official    Bonds.  —  Where   a   statute    imposes   the   duty  of    receiving 

and  disbursing  a  new  fund  upon  certain  county  officers,  but  makes 
no  provision  for  an  additional  bond  to  secure  the  faithful  applica- 
tion of  such  fund,  any  bond  given  by  the  officer  after  the  statute  is  in 
force,  though  in  terms  providing  only  for  securing  the  faithful  discharge 
of  official  duty,  and  accounting  for  money  received  by  virtue  of  his  office, 
will  be  construed  to  embrace  the  new  duty,  and  to  constitute  a  security 
for  its  performance.  But  when  the  statute  imposing  the  new  duty  re- 
quires, in  express  term3,  an  additional  bond  for  its  faithful  performance, 
a  bond  already  required  of  the  officer,  and  conditioned  for  the  faithful 
discharge  of  the  duties  of  his  office,  will  not  embrace  the  new  duty. 
County  Board  v.  Bateman,  708. 

2.  Official  Bonds  —  Liability  on.  —Bonds  Executed  by  County  Treas- 

urer as  provided  by  North  Carolina  code,  section  766,  and  conditioned 
that  he  "shall  well  and  truly  account  for  all  moneys  that  may  come  into 
his  hands  by  virtue  of  his  office,"  and  faithfully  execute  the  duties  of  his 
office,  do  not  cover  the  duties  imposed  upon  him  by  section  2554  of  the 
code,  which  requires  him  to  receive  and  disburse  all  public  school  funds, 
and  to  execute  a  "justified  treasurer's  bond,"  "conditioned  for  the  faith- 
ful performance  of  his  duties  as  treasurer  of  the  county  board  of  educa- 
tion," etc.,  and  for  any  breach  of  which,  action  shall  be  brought  by  said 
board.  Ami  the  board  of  education  cannot  maintain  an  action  for  the 
misapplication  of  the  school  funds  by  him,  as  treasurer  of  the  board  of 
education,  on  the  bonds  executed  by  him  as  county  treasurer.  Id. 
See  Execution's,  4. 

PARENT   AND   CHILD. 

1.  Adoption  —  Jurisdiction. — To  give  decree   of   county  court  adopting 

child  any  force  or  effect,  such  court  must  have  acquired  jurisdiction,  — 
1.  Over  the  persons  seeking  to  adopt  the  child;  2.  Over  the  child;  and 
3.   Over  the  parents  of  such  child.     Furgeson  v.  Jones,  SOS. 

2.  Adoption.  —  Child  by  Adoption  cannot  Inherit  from  the  parent  by 

adoption,  unless  the  act  of  adoption  has  been  done  in  strict  accord  with 
the  statute.     Id. 

3.  Right  of  Adoption  was  Unknown  to  Common  Law,  and  is  repugnant 

to  its  principles.  Such  right,  being  in  derogation  of  common  law,  is  a 
special  power  conferred  by  statute,  and  the  rule  is,  that  such  statutes 
must  be  strictly  construed.  The  statute  must  receive  a  strict  inter- 
pretation, and  every  requirement  essential  to  authorize  the  court  to  ex- 
ercise the  special  power  conferred  must  be  strictly  complied  with.     Id. 

4.  Consent  Lies  at  Foundation  of  Statutes  of  Adoption,  and  when  it  is 

required  to  bo  given  and  submitted  to  the  court,  the  court  cannot  take 
jurisdiction  of  the  subject-matter  without  it.  Under  the  Oregon  stat- 
ute-, if  the  parents  are  living,  and  do  not  belong  to  the  excepted 
classes,  their  consent  must  be  obtained,  and  is  a  prerequisite  to  juris- 
diction. Id. 
See  Bastardy,  1-3;  Damages,  3,  4;  Deeds,  5,  6;  Negljgenci,  13. 
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PARTITION. 
Distribution  of  Proceeds  or  Sale  bt  Orphans'  Court,  and  Allow- 
ance of  Compensation  to  Trustee.  —  Where  a  trustee  is  appointed 
by  the  orphans'  court  in  partition  proceedings,  and  he  sells  the  land, 
and  the  proceeds  are  paid  into  court  in  compliance  with  the  terms  of 
the  order  of  sale,  the  court  may  adjudicate  the  trustee's  account  and 
make  distribution  without  the  intervention  of  an  auditor;  and  although 
the  trustee  furnished  no  bond,  an  allowance  to  him  for  his  services  iu 
conducting  the  sale,  etc.,  of  one  per  centum  of  the  amount  realized  can- 
not be  regarded  as  excessive,  the  sale  being  an  advantageous  one,  largely 
the  result  of  the  trustee's  personal  efforts.  Wistara  Appeal,  917. 
See  Co-tenancy. 

PARTNERSHIP. 

1.  Partner's  Right  to  Sue  Co-partner  for  Money  Loaned  without  Set- 

tlement of  Partnership  Accounts.  —  One  partner  may  sue  another 
for  money  loaned,  without  a  settlement  of  the  partnership  accounts,  al- 
though the  borrower  intended  to  put  the  money  into  the  firm,  and  does 
put  it  into  the  firm.  The  loan  is  not  a  partnership  transaction.  Hull  v. 
(Joe,  235. 

2.  Illegal  Contract  —  Accounting.  —  When,  in  an  illegal  venture,  piofits 

may  have  been  made,  an  account  may  be  had  in  equity  by  one  partner 
against  the  other,  who  has  them  and  is  seeking  to  appropriate  them  to 
himself,  and  when  there  has  been  a  loss  in  the  venture,  an  adjustment  of 
accounts  between  the  partners,  and  an  obligation  given  by  the  debtor 
partner  to  the  other,  an  action  may  be  maintained  on  such  obligation. 
Crescent  Ins.  Co.  v.  Bear,  331. 

8.  Garnishment  ok  Partnership.  —  A  debt  clue  a  partnership  cannot  be  gar- 
nished by  a  creditor  of  one  of  the  partners,  even  when  such  debt  is  due 
for  insurance  on  furniture  used  by  the  partners  solely  for  gaming  pur- 
poses, for  which  alone  the  partnership  existed,  especially  when  the  other 
partner  is  not  a  party  to  the  action,  as  the  effect  of  such  proceeding,  if 
allowed,  would  be  to  annul  the  p  irtnership  and  deprive  such  partner  of 
what  may  be  his  rights  in  such  debt,  ami  to  appropriate  bis  property  to 
the  payment  of  another's  debts  without  an  opportunity  to  be  heard.      Id. 

A.  Partnership  Property  is  not  Exempt  from  Execution,  and  therefore 
subject  to  be  set  apart  for  the  use  of  the  partners  in  insolvency  pro- 
ceedings, although  it  is  such  property  as  would  be  exempt  if  one  partner 
were  the  sole  owner.     Cowan  v.  Creditors,  294. 

PAYMENT. 
Payment   Made   upon  General   Account  without   Direction  as  to  its 
Application  is  applied  by  the    law  to  the  oldest   items.     National  etc. 
Bank  v.  Seaboard  Bank,  612. 

See  Executions,  5;  Judgments,  10;  Mortgages,  2-4. 

PENSIONS. 

1.  Pensioner    of   United    States  may,   under   United   States   Revised 

Statutes,  Section  4747,  Use  the  money  received  from  his  pension  in 
any  manner  he  may  see  proper,  for  his  own  benefit,  and  to  secure  the 
comfort  of  his  family,  free  from  the  attacks  of  creditor*  Holme*  v.  Tal- 
lada,  880. 
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2.  Pensioner  of  United  States,  by  Indorsing  and  Giving  to  ins  Wife 
a  check  received  for  accrued  pension,  and  allowing  her  to  draw  the 
money  and  purchase  land,  taking  the  title  in  her  own  name,  thereby 
puts  the  money  beyond  the  reach  of  his  creditors,  aud  the  land  is  not 
liable  to  seizure  and  sale  for  his  debts.     Id. 

PLEADINGS. 

1.  What  may  be  Struck  out  as  Irrelevant.  —  In  an  action  by  a  widow 

to  recover  for  the  death  of  her  husband,  it  is  not  error  to  strike  from 
her  complaint  an  averment  that  she  has  been  deprived  of  the  society, 
company,  and  companionship  of  her  husband,  and  has  been  caused 
great  mental  suffering,  and  that  their  infant  child  has  been  left  father- 
less.    Terry  v.  Iiodahan,  420. 

2.  Cross-bill.  —  Where  in  a  suit  in  equity  defendant  files  a  cross-bill  pray- 

ing affirmative  relief,  such  cross-bill  depends  on  the  original  suit,  and 
can  only  be  sustained  on  matters  growing  out  of  and  germane  to  it,  and 
such  bill  nuist  seek  equitable  relief.     Griffin  v.  Fries,  351. 

3.  Cross-bill.  —  Where  in  an  ejectment  suit  the  plaintiff  files  a  bill  to  en- 

join defendant  from  cutting  and  removing  timber  from  the  land  in  dis- 
pute, and  defendant,  answering,  denies  plaintiff's  title,  and  alleges  title 
in  himself,  he  may,  at  the  same  time,  file  a  cross-bill  to  enjoin  plaintiff 
from  prosecuting  the  ejectment  suit,  provided  equitable  relief  is  sought 
by  the  cross-bill,  and  the  facts  justify  such  relief.     Id. 

4.  Demurrer  is  an  admission  of  the  truth  of  every  fact  and  intent  which  is 

sufficiently  averred,  and  no  more.     Manning  v.  Pippen,  46. 

6.  Under  Code  System  of  Pleading,  Courts  have  Power  to  Allow 
Amendments  both  before  and  after  judgment.  The  only  limitation 
on  the  power  is,  that  no  vested  right  shall  be  disturbed,  and  that  the 
cause  of  action  or  defense  shall  not  be  substantially  changed.  Brown 
v.  Mitchell,  748. 

See  Appeal,  4;  Election,  2,  3;  Mines  and  Mining,  3;  Suretyship,  2. 
Vendor  and  Vendek,  3. 

PERJURY. 
See  Criminal  Law,  69-71. 

PLEDGE. 

1.  Pledgor's   Right   to  Treat  Pledgee's  Purchase  of  Pledged  Prop- 

erty as  Invalid  —  Unreasonable  Delay  by  Pledgor  in  Disaf- 
firming Sale. —  Pledgor  has  a  right  of  election  to  treat  the  purchase 
of  the  pledged  property  by  the  pledgee  at  his  own  sale  as  invalid,  but 
loses  such  right  by  failing  to  exercise  it  within  a  reasonable  time  after 
being  informed  of  the  purchase.     Hill  v.  Finigan,  279. 

2.  Unreasonable   Delay  by  Pledgor  in   Disaffirming    Pledgee's  Pur- 

chase of  Pledged  Property,  wthen  Question  for  Jury. — Jury  may 
be  instructed  as  a  matter  of  law  that  the  delay  of  the  pledgor  in  dis- 
affirming the  purchase  of  the  pledged  property  by  the  pledgee  at  hi* 
own  sale  wa3  unreasonable,  if  the  facts  as  to  the  delay  are  undisputed; 
but  if  the  facts  are  disputed,  it  is  proper  to  leave  the  question  of  rea- 
sonableness to  the  jury.  Id. 
1.  Jury  may  be  Instructed  that  Pledgor  Ratified  Pledgee's  Pur- 
chase or  Pledged  Property,  if  Pledgor  Unreasonably  Delayed 
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TO  Object,  and  Negotiated  for  Repurchase.  —  Jury  may  be  in- 
structed that  the  pledgor  ratified  the  purchase  of  the  pledged  property 
by  the  pledgee  at  his  own  sale,  if  he  unreasonably  delayed  to  object, 
after  being  informed  of  the  purchase,  and  treated  with  the  pledgee  for 
the  repurchase  of  a  portion  of  the  property,  with  knowledge  of  his 
rights.  The  instruction  simply  means  that  if  the  pledgor  did  certain 
things,  he  elected  to  treat  the  sale  as  binding.     Id. 

4.  Ratification  by  Pledgor  of  Pledgee's  Purchase  of  Pledged  Prop- 

erty—  Consideration  not  Required.  —  Ratification  by  a  pledgor  of 
the  purchase  of  the  pledged  property  by  the  pledgee  at  his  own  sale 
does  not  require  a  consideration  or  the  elements  necessary  to  make  a  new 
contract.     Id. 

5.  Ratification  by  Pledgor  of  Pledgee's  Purchase  of  Pledged  Prop- 

erty—  Pledgor's  Knowledge  of  Law  Presumed. —  Knowledge  of 
the  law,  if  essential  to  a  ratification  by  the  pledgor  of  the  purchase  of 
the  pledged  property  by  the  pledgee  at  his  own  sale,  will  be  presumed 
when  the  contrary  does  not  appear.     Id. 

6.  Pledgor  cannot  Retract  Affirmance  or  Disaffirmance  of  Pledgee's 

Purchase  of  Pledged  Property. — Pledgor's  election  to  treat  the 
purchase  of  the  pledged  property  by  the  pledgee  at  his  own  sale  as 
valid  cannot  afterwards  be  retracted;  nor  can  an  election  to  disaffirm 
the  sale  be  retracted  or  renewed  at  a  later  date  for  the  purpose  of  in- 
creasing the  damages.     Id. 

POWERS. 

1.  Execution  of  Power  of  Sale  —  Absence  of  Conveyance.  —  Sale  of  land 

by  a  person  in  his  individual  capacity,  attended  by  payment  of  the  pur- 
chase money  and  entry  into  possession  by  the  purchaser,  but  not  fol- 
lowed by  any  conveyance,  cannot  be  regarded  as  a  valid  execution  of  a 
power  of  sale  lodged  in  the  vendor  as  executor  or  trustee,  where  it  is 
not  shown  that  the  proceeds  of  the  sale  were  applied  to  the  benefit  of 
the  cestui*  </><>'  trust.     Terry  v.  Rodahan,  420. 

2.  Power  to  Convey  —  How  may  be   Exercised. — Conveyance   in    form 

proper  and  sufficient  to  transfer  the  grantor's  title,  if  any  he  had,  will, 
in  the  event  of  his  having  no  title,  be  regarded  as  in  execution  of  a 
power  of  sale  vested  in  him  as  the  executor  of  his  deceased  wife's  estate 
and  trustee  of  their  children.     Id. 

3.  Intention  to  Execute  a  Power  Sufficiently  Appears,  —  1.  When  there 

is  some  reference  to  the  power  in  the  instrument  of  execution;  2.  Where 
there  is  a  reference  to  the  property  which  is  the  subject-matter  on 
which  the  execution  of  the  power  is  to  operate;  3.  Where  the  instru- 
ment of  execution  can  have  no  operation  unless  in  execution  of  the 
power.      Id. 

4.  Conveyance  may  Operate  as  an  Execution  of  a  Power,  though  the 

grantor  supposed  himself  to  be  the  owner  of  the  property,  and  the  con- 
veyance to  be  a  trausfer  of  his  title.     Id. 

PROBATE   COURTS. 
See  Courts. 

PROCESS. 
Service    of    Process    upon    Legal    Holiday  is   Irregular,  and  may  l>e 
pleaded  in  abatement,   or  set  aside  on  motion.     But  a  notice  of   eleo- 
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tion  contest,  like  a  summons,  is  not  technically  "process,"  but  is 
more  in  the  nature  of  a  mere  notice  informing  the  defendant  that  an 
action  has  been  commenced  against  him,  and  that  he  is  required  to  an- 
swer the  complaint  therein  within  a  specified  time.  Whitney  v.  Black- 
burn, 857. 

See  Carriers,  10,  11;  Contempt,  7. 

RAILWAY   COMPANIES. 

1.  Crossings. — Law   Assumes    that  there    is    Danger   at    Railroid 

Crossings,  to  avoid  which  requires  the  exercise  of  care  and  prudence 
commensurate  with  the  nature  of  the  place  or  risk  involved.  And  when 
one  approaches  a  point  upon  the  highway  crossed  by  a  railroad  track,  it 
is  his  duty,  whether  on  foot  or  in  a  wagon,  to  exercise  a  care  for  his  own 
safety,  and  especially  to  look  and  listen  before  attempting  to  cross. 
Durbin  v.  Oregon  R.  R.  <b  Nov.   Co.,  778. 

2.  Degree  of  Care   Exacted  from  Traveler  at  Crossing. — The  law 

imposes  a  duty  upon  a  person  about  to  cross  a  railroad  to  use  his 
eyes  and  ears,  to  look  out  for  sign-boards  and  signals,  and  to  listen 
for  bell  and  whistle;  and  although  the  view  of  the  road  be  obstructed, 
he  is  not  relieved  from  the  obligation  to  listen  and  ascertain,  if  he  can, 
whether  there  is  an  approaching  train.  Nor  will  the  fact  that  the  train 
is  behind  time,  or  that  it  was  a  special  train,  or  the  failure  to  give  the 
signal  of  its  approach  at  the  crossing,  excuse  the  non-performance  of  this 
duty.     Id. 

3.  Contributory    Negligence. — The    plaintiff   attempted  to  pass  a  rail- 

road crossing  with  a  team  and  wagon.  A  passenger  train  had  just 
gone  by,  and  the  plaintiff  did  not  expect  another  train  at  that  time, 
although  she  had  seen  a  freight  train  standing  on  the  track,  headed 
that  way,  in  the  town  she  had  just  left.  She  had  traveled  over  the 
crossing  many  times  a  year  for  several  years,  was  familiar  with  the 
place  and  its  surroundings,  knew  that  the  view  was  obstructed  by  an  in- 
tervening hill,  and  regarded  the  crossing,  under  the  circumstances  of  its 
situation,  as  so  dangerous  that  she  had  always  before  stopped  and 
listened,  and  if  she  did  not  hear  the  train,  she,  or  some  companion  for  her, 
went  forward  and  looked  up  the  track  before  venturing  to  cross  it.  On 
this  occasion,  she  drove  directly  on  the  track  without  stopping  to  look 
or  listen,  her  team  came  into  collision  with  a  passing  engine,  killing  one 
horse,  and  overturning  the  wagon.  In  such  case,  the  plaintiff's  own 
negligent  act  contributed  to  the  injury  which  she  sustained  by  the  col- 
lision, and  the  motion  for  a  nonsuit  ought  to  have  been  allowed.     Id. 

4.  Railroad  Company  is  Grossly  Negligent  in  Backing  its  Trains  across 

Main  Street  in  a  village,  without  a  brakeman  at  the  rear  end  as  a  look- 
out, and  ready,  in  case  of  danger,  to  apply  the  brakes,  and  thus  prevent 
collision  or  accident.     Cooper  v.  Lake  Shore  etc.   R'y  Co.,  482. 

5.  NoN-EMl'I.OYMENT  OF  WATCHMAN  AT  CROSSING  IMPOSES  ON  RAILROAD  COM- 

PANY Duty  of  observing  additional  care  in  operating  its  trains  across 
the  street,  to  prevent  accidents,  even  though  the  fact  that  it  employs  no 
watchman  cannot  be  imputed  to  it  as  negligence.  Id. 
8.  Child  Crossing  Railway  Track  at  Highway  is  not  Trespasser,  and  it 
is  not  conclusive  evidence  of  contributory  negligence  on  her  part  that  she 
stepped  upon  the  track  immediately  after  a  train  passed  without  looking 
np  the  track  to  see  whether  or  not  another  train  was  following  it,  going 
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In  the  same  direction.  Persons  approaching  railroad  crossings  are  gen- 
erally required  to  look  and  listen  for  approaching  trains;  but  it  would  be 
unreasonable  to  apply  this  rule  under  all  circumstances,  without  regard 
to  the  condition  of  things  at  the  time.    Id. 

7.  Child  of  Tender  Years  is  not  Required  to  Exercise  Same  Degree 

of  Cake  and  circumspection  that  is  required  of  an  adult.     Id. 

8.  Testimony  of  Pecuniary  Circumstances  of  Parents  la  Admissible  in 

an  action  against  a  railroad  company  for  the  negligent  killing  of  a  child. 
Id. 

9.  Error  in  Admitting  in  Evidence  "English  Tables  "  to  Show  Avee- 

aoe  Duration  of  Life,  based  upon  experience,  at  certain  ages,  instead  of 
the  American  experience  as  shown  in  the  Michigan  statutes,  is  not  pre- 
judicial to  the  defendant  in  an  action  against  a  railroad  company  for  the 
negligent  killing  of  a  child,  where  such  tables  show  a  less  probable  dura- 
tion of  life  than  the  American  experience.    Id. 

10.  Negligence.  — It  is  Duty  of  Railroad  Company  to  so  Construct  its 
Culverts  that  they  will  carry  off  the  water  of  the  streams,  over  which 
they  are  constructed,  under  all  ordinary  circumstances  likely  to  occur 
in  the  usual  course  of  nature,  even  to  the  extent  of  such  heavy  rains  as 
are  ordinarily  expected,  though  of  but  occasional  occurrence,  but  it  is 
not  bound  to  so  construct  them  as  to  carry  off  overflows  which  result 
from  extraordinary  aud  unusual  rainfalls.  Emery  v.  Raleigh  etc.  R.  R. 
Co.,  727. 

11.  Evidence  of  One's  Reputation  as  an  Intelligent  and  Expert  Civil 
Engineer,  under  whose  supervision  a  railroad  culvert  was  built,  is  in- 
competent and  inadmissible  on  the  trial  of  an  issue  as  to  whether  the 
culvert  was  in  fact  so  constructed  as  to  carry  off  any  but  an  excessive 
rainfall.     Id. 

12.  Evidence.  —  In  an  action  against  a  railroad  company  to  recover  dam- 
ages resulting  from  an  insufficient  culvert,  a  witness  for  the  defendant, 
called  as  an  expert,  testified  that  he  built  the  culvert,  and  that  it  was  the 
largest  one  he  ever  built.  In  such  case,  the  plaintiff  wa3  properly  per- 
mitted to  show  that  a  culvert  built  by  another  corporation,  a  short  dis- 
tance below  over  the  same  stream,  was  larger  than  the  culvert  in 
controversy.     Id. 

13.  Condemnation  Proceedings  as  Estoppel.  —  Injury  resulting  from 
the  unskillful  construction  of  railroad  culverts  cannot  be  estimated 
as  a  part  of  the  damage  for  the  right  of  way  of  a  railroad  compauy, 
and  proceedings  for  condemnation  of  the  land,  to  which  the  land-owner 
and  the  company  were  parties,  will  not  operate  as  an  estoppel  in  an 
action  by  the  former  for  injury  to  his  lands  caused  by  the  unskillful 
construction  of  culverts  by  the  latter.      Id. 

14.  One  Railway  is  not  Answerable  for  Injuries  Suffered  by  the 
Employees  ok  Another  Railway  while  passing  over  a  track  of  the 
former  upon  a  train  of  the  latter,  unless  such  injury  was  caused  by  a 
defective  track  or  by  some  negligence  on  the  part  oi  the  servants  of  the 
former.     Killian  v.  Augusta  etc.  R.  R.  Co.,  410. 

15.  Use  of  Steam  as  Motive  Power  in  Movement  of  Street-railroad 
Company's  Cars  upon  a  street  on  which  the  company  has  no  legal  right 
to  use  it  is  in  the  nature  of  a  nuisance,  where  the  manner  of  such  use 
has  the  effect  to  molest  an  abutting  owner  in  the  use  and  enjoyment  of 
his  premises,  and  he  may  recover  damages  for  the  injury  thereby  caused 
to  him;  and  if  such  use  depreciates  the  rental  value  of  his  premises,  such 
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depreciation  ia  a  proper  measure  of  his  damages.  Hussner  v.  Brooklyn 
City  R.  R.  Co.,  679. 

16.  One  Transported  in  his  Car  by  a  Railway  Company  cannot  recover 
for  any  damages  occasioned  by  a  defect  in  such  car.  Terry  v.  Rodaftan, 
420. 

17.  Employee  of  Railway,  Who  is.  —  An  employee  of  a  railway  who  is  sent 

by  it  over  the  track  of  another  railway  for  the  purpose  of  seeing  that  a 
train  of  cars  belonging  to  the  former  railway  is  unloaded  promptly  is  an 
employee  of  the  former  road,  and  not  of  the  road  over  which  he  rides. 
Id. 

18.  Railways  —  Joint  Liability.  —  If  an  injury  to  an  employee  of  a  rail- 
road while  riding  in  the  cars  of  his  employer  over  another  railway  is  jointly 
caused  by  the  trucks  or  cars  of  the  one  and  the  track  of  the  other,  he  is 
entitled  to  recover  from  the  two  railways  in  the  proportion  in  which  the 
cars  of  the  one  and  the  track  of  the  other  contributed  to  the  injury.    Id. 

19.  Railway  Company  is  Bound  to  Use  Reasonable  Care  in  Providing 
Suitable  Means,  appliances,  and  structures  with  a  view  to  the  safety 
of  its  employees,  and  that  they  may  not  be  unnecessarily  exposed  to 
danger  of  injury  in  its  service.  And  where  a  switchman  in  its  employ, 
while  coupling  cars  after  dark,  falls  into  a  cattle-guard  near  the  scales 
on  which  the  cars  are  weighed,  without  knowing  it  to  be  there,  — he  hav- 
ing been  but  three  days  in  the  company's  service, — and  is  injured,  the 
location  in  question  being  the  place  where  cars  when  weighed  were  com- 
monly and  habitually  coupled,  the  jury  is  warranted  in  finding  that  the 
cattle-guard  so  located  was  liable  to  put  the  switchman  in  danger  of 
injury  in  proceeding  to  couple  cars  there  without  the  caution  which 
knowledge  of  it  would  enable  him  to  exercise;  and  that  the  company  in 
permitting  the  cattle-guard  in  that  place  in  the  condition  in  which  it 
was  failed  to  perforin  its  duty  to  him,  and  was  chargeable  with  negli- 
gence, although  it  had  been  usual  to  couple  cars  over  it,  as  they  came 
from  the  scales,  and  no  injury  had  hitherto  resulted  from  it;  and  also 
that,  considering  his  recent  entrance  into  the  service,  and  the  fact  that 
his  duties  had  not,  up  to  that  time,  called  him  to  the  place  in  question, 
he  was  not  chargeable  with  contributory  negligence,  although  he  had  a 
lighted  lantern  in  his  hand  at  the  time  the  accident  happened.  Fteden- 
burg  v.  Northern  C.  R'y  Co.,  697. 

20.  Construction  ok  Bridges  and  Trestles  —  Liability  for  Injury 
from  Flood.  — A  railroad  company  is  bound  to  bring  to  the  construc- 
tion of  its  ways  and  works  the  knowledge  and  skill  of  engineering 
generally  known  and  applied  in  such  business,  and  to  provide  against 
such  casualties  as  a  cautious  and  prudent  man  possessing  the  same 
knowledge  and  skill  would  or  should  foresee  or  anticipate;  and  in  the 
location  and  erection  of  its  bridges  and  trestles,  regard  should  be  had 
to  the  size  and  nature  of  the  stream,  the  character  and  features  of  the 
adjacent  country,  the  relative  position  and  formation  of  the  abutting 
land,  its  liability  tooverilow,  with  the  probable  extent  and  effect  thereof. 
They  should  be  so  coastru  'tad  as  not  to  be  subject  to  the  risks  and 
perils  arising  from  rainfall  known  by  experience  to  be  incident  to  that 
section  of  country,  though  rarely  occurring,  or  which  competent  and 
skilled  engineers  should  reasonably  anticipate.  But  the  company  is  not 
bound  to  provide  against  unusual  or  extraordinary  floods,  such  as  have 
never  been  known  to  occur,  and  which  could  not  have  reasonably  been 
foreseen  by  competence  and  skill.     Columbus  etc.  R'y  Co.  v.  Bridges,  68. 
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21.  Construction  of  Bridges  —Negligence.  —  Where  damages  are  claimed 
for  injury  arising  from  the  falling  of  a  trestle  while  a  railway  train 
was  attempting  to  cross  in  time  of  unusual  and  extraordinary  flood, 
unless  it  is  proved  that  the  negligent  and  insufficient  manner  in  which 
the  trestle  was  constructed  was  the  real  ami  proximate  cause  of  the 
injury,  or  that  its  insecure  and  dangerous  condition  was  known  to 
the  company,  the  latter  is  not  liable,  and  if  such  flood  was  of  such  over- 
powering and  destructive  character  a3  to  produce  the  injury,  apart  from 
and  independent  of  the  particular  negligence  alleged  in  the  construction 
of  the  trestle,  there  is  no  liability,  though  some  negligence  may  have 
existed  in  its  construction  and  maintenance.    Id. 

22.  Negligence  of  Employees  —  Signals.  — Where  a  railroad  company 
is  liable  for  the  negligence  of  a  watchman  or  flag-man  to  give  proper 
signals,  unless  a  signal  is  given  in  accordance  with  the  rules  of  the 
company  prescribing  the  manner  in  which  such  signal  must  be  given, 
a  conductor  or  engineer  is  not  authorized  to  rely  upon  it,  and  if  he  does, 
and  injury  ensues  to  him  in  consequence,  and  no  other  negligence  con- 
tributed to  produce  it,  negligence  cannot  be  imputed  to  the  company. 
Id. 

23.  Contributory  Negligence  —  Employee.  — Where  an  engineer  in  charge 
of  a  construction  train  is  killed  by  the  fall  of  a  bridge  over  which  he 
is  attempting  to  pass  in  time  of  unprecedented  flood,  and  the  evidence 
shows  that  he  had  examined  the  bridge  the  same  day,  and  knew,  or 
ought  to  have  known,  that  the  water  wars  rapidly  rising,  then  if  he  knew 
the  manner  in  which  the  bridge  was  constructed,  the  unusual  character 
of  the  flood,  the  danger  to  the  bridge  from  overflow,  and  the  rapid 
rising  of  the  water,  and  with  such  knowledge  attempted,  without  com- 
pulsion, necessity,  or  superior  orders,  the  hazardous  passage,  his  neg- 
ligence sufficiently  contributed  to  his  injury  to  defeat  recovery.     Id. 

24.  Railway  Companies'  Right  to  Common  Use  of  Terminal  Tracks.  — 
Where  the  lines  of  two  railways  terminate  at  the  same  town  or  city, 
they  may  use  the  same  track  within  such  town  or  city,  and  when  they 
do  so,  the  track  so  used  becomes,  for  the  time  being,  the  track  of  the 
company  so  using  it,  and  the  owner  of  such  track  is  not  answerable  to 
one  of  its  employees  for  injuries  resulting  from  the  negligence  of  em- 
ployees of  the  other  road  while  running  its  train  upon  such  track.  Geor- 
gia R.  R.  and  Banking  Co   v.  Friddeil,  444. 

25.  Railway  Company  is  not  Answerable  for  Injuries  Suffered  by  One 
of  its  Employees  from  the  Negligence  of  the  Employees  of  An- 
other Railway  while  running  over  the  track  of  the  former,  where  such 
track  was  at  a  terminal  point  common  to  both  companies,  and  both  had 
therefore  a  right  to  its  use.      Id. 

See  Contracts,  1;  Easements,   1,  2;  Highways,  6-8,  11-13. 

ROBBERY. 
See  Criminal  Law,  14,  15,  72,  73. 

SALES. 
1.  Right  of  Stoppage  in  Transitu. — If  after  the  vendor  has  delivered 
goods  out  of  his  own  possession,  and  put  them  into  the  hands  of  a 
carrier  for  delivery  to  the  buyer,  he  discovers  that  the  buyer  is  in- 
solvent, he  may  retake  the  goods,  if  he  can,  before  they  reach  the  buyer's 
.possession,  and   his  right  to  do  this  is  called  the  right  of  stoppage  in 
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transitu.  The  right  arises  solely  upon  the  buyer's  insolvency,  unknown 
to  the  vendor  at  the  time  of  the  sale,  and  is  based  upon  the  plain  reason 
of  justice  and  equity,  that  one  man's  goods  shall  not  be  applied  to  the 
payment  of  another  man's  debts.  It  is  a  right  highly  favored  on  account 
of  its  intrinsic  justice,  and  it  may  be  exercised  at  any  time  before  the 
goods  are  actually  or  constructively  delivered  by  the  carrier  to  the  buyer. 
Farrcll  v.  Richmond  etc.  R.  R.  Co.,  760. 

2.  Vendor's  Right  of  Stoppage  in  Transitu  is  Paramount  to  All  Liens 
against  the  vendee,  even  to  a  lien  in  favor  of  the  carrier,  existing  by 
usage,  for  a  general  balance  due  him  from  the  consignee,  and  to  the  lien 
of  an  attachment  or  execution  against  the  vendee  levied  before  the  de- 
livery of  the  goods  to  him.     Id. 

I.  Condition  Retaining  Title  in  Vendor  of  Personal  Property  until 
Payment  is  Made,  Effect  of  on  Rights  of  Innocent  Purchaser. — 
In  Michigan,  the  right  of  a  vendor  of  personal  property  upon  a  condition 
retaining  title  in  himself  until  payment  is  made  to  follow  it  into  the 
hands  of  third  parties,  or  to  sue  them  for  its  conversion,  depends  upon 
the  good  faith  of  the  transaction;  and  where  the  purchase  is  made  from 
the  vendee  in  good  faith,  and  without  notice,  under  circumstances  in 
which  the  original  vendor  must  have  known  or  contemplated  that  the 
property  would  be  sold  by  his  vendee  and  incorporated  into  or  made  part 
of  the  freehold,  his  rights  will  be  made  subservient  to  those  of  the  inno- 
cent purchaser.  A  verdict  should,  therefore,  be  directed  for  the  defend- 
ants in  an  action  of  trover  to  recover  the  value  of  machinery  in  their 
mill,  where  it  appears,  from  the  evidence,  that  the  plaintiffs,  when  they 
made  to  the  millwright  who  built  the  mill  for  the  defendants  a  condi- 
tional sale  of  the  machinery  upon  condition  that  the  title  should  not 
pass  to  the  vendee  until  payment  was  made,  knew  that  the  machinery 
was  purchased  by  the  vendee  for  the  purpose  of  placing  it  in  the  mill  of 
the  defendants,  under  a  contract  which  bound  him  to  so  place  it,  and 
knowing  that  fact,  obtained  from  the  defendants,  upon  the  vendee's  order, 
the  down  payment  for  the  machinery,  and  guaranteed  its  shipment,  to  be 
used  in  the  mill,  and  where  it  further  appears  that  the  defendants  had 
no  notice  or  knowledge,  when  the  machinery  was  placed  in  the  mill,  that 
the  plaintiffs  still  claimed  the  title  to  it.     Jenks  v.  Colwell,  502. 

4.  Party  after  Giving  Apparent  Consent  to  Contract  of   Sale  may 

Refuse  to  Execute  It,  or  he  may  avoid  it  after  it  has  been  completed, 
if  the  assent  was  founded  or  the  contract  made  upon  the  mistake  of  a 
material  fact;  such  as  the  subject-matter  of  the  sale,  the  price,  or  some 
collateral  fact  materially  inducing  the  agreement;  and  this  can  be  done 
when  the  mistake  is  mutual.  If  there  is  a  difference  or  misapprehension 
as  to  the  substance  of  the  thing  bargained  fcr,  if  the  thing  actually  de- 
livered or  received  is  different  in  substance  from  the  thing  bargained 
for  and  intended  to  be  sold,  then  there  is  no  contract;  but  if  it  be  only 
a  difference  in  some  quality  or  accident,  even  though  the  mistake  may 
have  been  the  actuating  motive  to  the  purchaser  or  seller,  or  both  of 
them,  yet  the  contract  remains  binding.      Sherwood  v.  Walker,  531. 

5.  Where  Cow  Contracted  to  be  Sold  on  Understanding  of  Both  Par- 

ties that  She  is  Barren,  and  useless  for  breeding  purposes,  proves 
not  to  be  so,  the  vendor  has  the  right  to  rescind  the  contract,  and  to 
refuse  to  deliver  the  cow.     Id. 

6.  Warranty,    although    Collateral    Contract,    must   Form   Part  of 

the  transaction  involving  the   sale.     If   the  vendor  has  possession,   no 
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special  form  of  words  is  necessary  to  create  the  warranty,  an  affirmation 
at  the  time  of  the  sale  being  sufficient,  provided  the  affirmant  intended 
to  warrant,  and  did  not  express  a  mere  matter  of  judgment  or  opinion. 
Hexter  v.  Bant,  874. 

7.  Purchaser  of  Goods  with  Warranty  is  not  Bound  to  Return  Them 
upon  discovery  by  him  of  the  breach  of  the  warranty;  but  he  lias  the 
right  to  retain  them,  and  seek  his  remedy  founded  upon  the  breach  of 
the  warranty;  and  this  right  is  not  qualified  by  the  fact  that  the  seller 
was  dealing  with  the  property  of  others  to  whom  he  was  required  to  ac- 
count for  the  proceeds  of  sales  made  by  him,  where  the  purchaser,  Boon 
after  the  sale,  advises  him  of  his  claim  for  damages  for  the  breach.  Ar- 
ger singer  v.  Macnauyhton,  687. 

See  Bailments,  1;  Chattel  Mortgages,  1;  Definitions,  2;  Estopphl,  8. 

SEDUCTION. 
See  Criminal  Law,  76,  79. 

SCHOOLS. 

1.  School  District —  Order  Drawn  on  County  Superintendent  by  Two 

Trustees,  One  of  Whom  is  Interested,  is  Void.  — Order  for  a  requi- 
sition drawn  on  the  county  superintendent  of  public  schools  by  but 
two  of  the  three  trustees  of  a  school  district,  one  of  whom  is  personally 
interested  in  the  order,  and  therefore  incompetent  to  act,  is  void  for 
want  of  the  sanction  of  a  competent  majority  of  the  board  of  trustees, 
whether  the  interested  trustee  has  acted  fairly  or  unfairly  in  the 
matter.     Shakespear  v.  Smith,  327. 

2.  School  District  — Order  Drawn  by  Trustees  on  County  Superintend- 

ent is  not  Negotiable  Instrument. — Order  for  a  requisition  drawn 
on  the  county  superintendent  of  public  schools  by  trustees  of  a  school 
district  is  not  a  negotiable  instrument  in  the  sense  that  an  innocent 
holder  for  value  is  protected  against  infirmities  in  its  origin.     Id. 

3.  Parties  —  Joinder  of  Parties  Defendant  in  Action  to  Cancel  Illegal 

School  Order.  — It  is  proper  to  join  as  parties  defendant  in  an  action 
by  a  taxpayer,  to  compel  the  cancellation  of  an  illegal  order  for  a  requisi- 
tion drawn  on  the  county  superintendent  of  public  schools  by  the  trus- 
tees of  a  school  district,  and  to  restrain  the  superintendent  from  drawing 
a  requisition  on  the  county  auditor,  the  parties  interested  in  the  order, 
and  the  superintendent.     Id. 

SET-OFF. 
S«t-ojt   against   Judgment   is    not  of    Right,  but  of  grace,  and  la  only 
granted  where  a  special  equity  is  shown  to  justify  it     Thropp  y.  Susque- 
hanna  Mut.  Fire  Ins.  Co.,  909. 

SODOMY. 
8ee  Criminal  Law,  75. 

SPECIFIC   PERFORMANCE. 
Iktancy  of  Heirs  of  Deceased  Plaintiff  is  not  Legal  Excuse  for  their 
failure  to  perform  the  contract  of  their  ancestor,  in  an  actiou  to  compel 
a  vendor  to  speuficall-  perform  a  contract  for  the  »ale  of  laud,  and  the 
Am.  St.  Rep.,  Vol.  XI.  —  64 
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laches  which  would  have  barred  such  an  action  by  him  will  bar  a  like 
■action  prosecuted  by  them.     Hayes  v.  Nourse,  700. 

STATUTE  OF  FRAUDS. 

1.  To  make  the  statute  of  frauds  available  as  a  defense  to  be  raised  by  de« 
murrer  in  equity,  the  bill  must  show  affirmatively  that  the  contract  or 
promise  declared  on  was  not  in  writing.     Manniwj  v.  Pippen,  46. 

S.  Marriage  does  not  Constitute  Part  Pkrformance.  —  Marriage  is  not 
of  itself  a  part  performance  of  a  verbal  agreement  to  convey  real  prop- 
erty, in  consideration  of  the  marriage,  sufficient  to  take  the  case  out  of 
the  statute  of  frauds.    Peek  v.  Peek,  244. 

Z.  Possession  when  Part  Performance.  —  Possession  does  not  constitute 
a  part  performance  of  a  verbal  agreement  by  a  husband  to  convey  real 
property  to  the  wife,  in  consideration  of  the  contemplated  marriage, 
sufficient  to  take  the  case  out  of  the  statute  of  frauds,  where  the  wife 
simply  resides  upon  the  property  with  her  husband.      Id. 

-4.  Verbal  Agreement  to  Convey  Real  Property  Executed  in  Equity 
on  Account  of  Fraud  —  Volunteer  without  Notice. — Equity  will 
enforce  a  verbal  agreement  by  a  husband  to  convey  real  property  to  the 
wife,  in  consideration  of  the  contemplated  marriage,  where  the  marriage 
is  brought  about,  without  the  execution  of  the  conveyance,  by  means  of 
the  husband's  fraudulent  representations;  and  the  agreement  may  be  en- 
forced against  a  child  of  the  husband  by  a  former  marriage,  to  whom  the 
husband  conveys  the  property  without  consideration,  notwithstanding 
the  child  was  innocent  of  the  fraud.  Id. 
See  Wills,  8. 

STATUTES. 

1.  Constitutional  Law.  — Texas  acts  of  March  11  and  April  4,  1881,  levy- 

ing an  occupation  tax  and  providing  for  the  issuance  of  a  license,  are  con- 
stitutional and  valid,  and  do  not  contain  more  than  one  subject,  namely, 
the  exercise  of  the  police  power  and  that  of  taxation  for  general  reve- 
nue; nor  do  they  embrace  subjects  not  expressed  in  their  titles.  Fahey 
v.  Slate,  182. 

2.  Constitutional  Law.  — While  the  object  of  a  statute  may  be  to  regulate 

the  sale  of  liquors,  to  collect  revenue,  and  divers  other  purposes  and  ob- 
jects, still  it  is  constitutional,  unless  there  i3  more  than  one  subject  in 
the  act.     Id. 

i.  Constitutional  Law. — Though  there  is  more  than  one  subject  men- 
tioned in  an  act,  still  if  they  are  germane  or  subsidiary  to  the  main 
subject  mentioned  in  the  title,  or  if  relative  directly  or  indirectly  to  the 
main  subject,  or  so  long  a3  the  provisions  are  of  the  same  nature,  and 
come  legitimately  under  one  subject  or  denomination,  the  act  is  consti- 
tutional and  valid.     Id. 

4.  Constitutional  Law. — Though  the  Texas  constitution  empowers  the 
imposition  of  occupation  taxes,  and  requires  that  taxation  shall  be 
equal  and  uniform,  still  it  does  not  necessarily  mean  that  equality 
and  uniformity  must  be  provided  between  different  classes  of  occupa- 
tions, nor  that  the  same  conditions  must  be  imposed  upon  every  class  as 
a  condition  precedent  to  the  pursuit  of  such  occupation.  Hence  a  stat- 
ute requiring  that  retail  liquor  dealers  procure  a  license  and  prepay  the 
tax  imposed  for  a  year  in  advance  is  not  unconstitutional,  though  the 
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same  conditions  are  not  imposed  npon  all  occnpations,  and  so  one  county 
may  legally  impose  a  larger  occupation  tax  upon  one  class  within  ita 
limits  than  is  imposed  by  another  county  upon  the  same  class.     Id. 

5.  Construction  as  to  Extent  ok  Authority. — An  act  authorizing  the 
construction  of  a  boom  on  the  south  side  of  a  stream  is  authority  to 
use  the  shore  on  that  side  as  part  of  the  inclosure,  and  to  erect,  in  con- 
nection therewith,  the  piers  necessary  to  complete  the  inclosure  on  the 
other  side.     Powers'*  Appeal,  882. 

See  Constitutional  Law,  1-3;  Elections,  4,  7,  26;  Highways,  10-12; 
Mines  and  Mining,  1;  Taxation,  4;  Trusts  and  Trustees,  3. 

STOPPAGE  IN  TRANSITU. 
See  Carriers,  5;  Sales,  1,  2. 

SURETYSHIP. 

1.  Surety  is    not  Discharged    by  Creditor's  Failure  to  Present  his 

Claim  against  the  estate  of  the  principal  debtor,  under  the  laws  of  Cali- 
fornia.    Bull  v.  Coe,  235. 

2.  Release  of  Surety  by  Release  of  Principal  Debtor  is  New  Matter, 

and  must  be  pleaded  as  such.     Nor  will  the  omission  be  supplied  by  the 
course  of  the  parties  at  the  trial,  unless  such  course  appears  clearly  and 
beyond  all  controversy.     Id. 
See  Appeal,  7;  Guardian  and  Ward,  2;  Married  Women,  4;  Negotiable 
Instruments,  6. 

TAXATION. 

1.  Abstract-books  not  Subject  to.  —  The  Michigan  constitution  requiring 

that  property  shall  be  assessed  at  its  cash  value  means,  not  only  such 
property  as  may  be  put  to  valuable  uses,  but  also  such  as  has  a  recog- 
nizable cash  value  inherent  in  itself,  and  not  enhanced  or  diminished 
according  to  the  person  who  owns  or  uses  it.  Books  of  abstracts  of  title 
have  no  intrinsic  value,  and  are  only  valuable  for  the  information  they 
contain,  conveyed  by  consultation  or  extracts,  hence  they  are  not  subject 
to  taxation.     Perry  v.  City  of  Bbj  Rapids,  570. 

2.  Assessment.  — Court  of  Equity  cannot  Review  the  action  of  an  assessor 

or  board  of  equalization  in  making  an  assessment,  unless  it  can  be  shown 
that  the  assessment  was  fraudulently  made,  or  that  the  property  assessed 
was  not  liable  to  taxation,  or  that  the  legislature  has,  in  authorizing  the 
tax,  disregarded  or  transcended  the  principles  of  equality,  or  that  a  tax 
has  been  levied  when  not  authorized  by  law.  Horse  etc.  R.  R.  Co.  v. 
Donoijhue,  90. 

3.  An  Assessment  is  not  Shown  to  be  Fraudulent  by  proving  that  the 

committee  of  assessment  promised  an  attorney,  who  appeared  before 
them  and  made  a  statement  with  respect  to  the  property  to  be  assessed, 
that  if  they  were  not  satisfied  with  ins  statement  that  they  would  notify 
him  if  they  intended  to  make  any  assessment,  and  that  they  subsequently 
did  make  such  assessment  without  complying  with  their  promise.     Id. 

4.  Tax  Sales  —  Retrospective  Laws. — A  statute  declaring  that  hereafter 

no  purchaser  at  a  tax  sale  shall  be  entitled  to  a  deed,  unless  he  has  com- 
plied with  certain  conditions  designated  in  such  statute,  applies  to  sales 
previously  made  for  which  no  deed  has  issued,  and  for  which  the  land- 
owner yet  retains  the  right  of  redemption.     Such  statute  is  not  retro- 
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■pective,  for  it  relates  exclusively  to  acts  to  be  performed  after  its 
passage.  Neither  is  it  void  as  impairing  the  obligation  of  a  contract. 
Oage  v.  Stetoart,  116. 

See  Adverse  Possession,  4;  Statutes,  1,  2,  4. 

TELEGRAPHS. 
See  Commerce,  1. 

TRESPASS. 

1.  No  Man  has  Right  to  Enter  on  Premises  or  Another  to  Induce  hm 

Employees  to  leave  their  employment  to  the  injury  of  the  employer,  for 
the  purpose  of  getting  higher  wages,  or  shorter  hours  of  labor  for  the 
same  pay,  or  for  any  other  purpose;  and  if  he  does  so  enter,  he  is  a  tres- 
passer.     Webber  v.  Barry,  466. 

2.  Separate  Suits  may  be  Brought  against  Several  Defendants  for 

joint  trespass;  but  whenever  the  plaintiff  has  actually  received  satisfac- 
tion from  one  of  them  for  the  injury  he  has  sustained,  the  cause  of  action 
is  discharged  as  to  all.     Seither  v.  Philadelphia  T.  Co.,  905. 

3.  Effect'  of  Release  of  Joint  Trespasser.  —  When  a  passenger  injured 

by  a  collision  of  street-railway  cars  brings  suit  against  both  companies,  a 
release  of  the  carrying  company  from  all  liability  for  the  injury,  in  con- 
sideration of  a  sum  of  money  paid  to  the  plaintiff,  operates  as  a  discharge 
of  the  other  company  from  liability  also;  and  this  rule  applies,  although 
evidence  is  offered  that  the  collision  was  due  entirely  to  the  negligence 
of  the  latter  company,  and  the  right  of  action  against  it  was  expressly 
reserved.  Id. 
See  Criminal  Law,  39;  Damages,  6;  Railway  Companies,  6. 

TRIAL. 

1.  Settling    Issues.  —  Ordinarily,  It  must  be  Left  to  Sound   Discre- 

tion of  Trial  Judge  to  Determine  whether  to  submit  specific  issues, 
for  the  purpose  of  eliciting  distinct  findings  in  the  nature  of  a  special 
verdict,  or  to  confine  the  inquiry,  in  imitation  of  the  common-law  prac- 
tice, to  a  single  issue,  or  a  small  number  of  issues,  provided,  always,  that 
the  issues  submitted  are  raised  by  the  pleadings.  Emei~y  v.  Raleiyh  etc. 
R.  R.  Co.,  727. 

2.  It  is  Misleading  to  Embody  in  One   Issue  Two  Propositions,   as  to 

which  the  jury  might  give  different  responses,  and  on  exception  taken 
in  apt  time,  a  new  trial  will  in  such  cases  be  granted.  The  facts  found 
by  a  jury,  whether  comprehended  under  one  or  many  issues,  must  be 
sufficient  to  enable  the  court  to  proceed  to  judgment.     Id. 

3.  New  Trial  will  not  be   Granted  when  the   judgment  can   be  predi- 

cated upon  the  findings,  although  it  appears  that  issues  tendered  by  a 
party  were  refused  by  the  trial  judge,  if  the  jury  were  told  by  the  judge 
how  the  testimony  relating  to  the  rejected  issues  should  be  considered 
in  connection  with  the  law,  in  passing  upon  the  issues  submitted.  Id. 
I  No  Limit  will  be  Imposed  to  Exercise  of  Discretion  on  Part  oe 
Trial  Judge  in  Settling  Issues,  except  that  the  facts  established  by 
the  verdict  shall  constitute  a  lawful  basis  for  the  judgment,  and  that  a 
party  shall  not  be  denied  an  opportunity  to  have  the  law  applicable  to 
any  material  portion  of  the  testimony  fairly  presented  to  and  passed 
upon  by  the  jury,  through  the  medium  of  some  issuf.      Id. 
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6.  Issues.  —  Exercise  of  Discretion  on  Part  o»  Trial  Judos  is  Set- 
tling Issues  is  without  limit,  except  that  the  facta  found  by  the 
jury  shall  sustain  the  judgment,  and  a  party  must  not  be  denied  the 
opportunity  to  have  the  law  applicable  to  any  material  portion  of 
the  testimony  fairly  presented  and  passed  upon  by  the  jury,  through 
tho  medium  of  some  one  of  the  issues  submitted.  Brown  v.  Mitchell, 
7-18. 

6.  Waiver  of  Objection  to  Prosecuting  Attorney's  Participating  in 

Civil  Action.  —  A  defendant  in  a  civil  action,  by  pleading  to  a  declara- 
tion filed  by  an  attorney  who  participated  in  a  criminal  prosecution  against 
the  same  defendant,  growing  out  of  tho  same  state  of  facts  that  is  relied 
upon  for  a  recovery  in  the  civil  action,  thereby  waives  any  objection  he 
might  have  taken  to  such  attorney's  commencing  said  action.  If  he 
knows  of  the  attorney's  participation  in  the  criminal  prosecution,  he 
must  make  his  objection  at  the  beginning,  and  if  he  does  not  know  of  it 
then,  he  must  make  his  objection  as  soon  as  he  finds  it  out.  Pie  cannot 
be  permitted,  knowing  of  such  participation,  to  sit  by  and  allow  such. 
attorney  to  select  a  jury,  without  objection,  and  then  object  to  the 
swearing  of  the  jury  or  the  giving  of  any  testimony  in  the  case.  Webber 
v.  Harry,  466. 

7.  Intemperate  Comments  by  Counsel,  not  Warranted  by  Facts  and 

Circumstances  shown  by  the  proofs  in  the  case,  should  be  checked  and 
controlled  by  the  trial  court,  and  if  this  is  not  done,  the  appellate  court 
will  see  that  the  injustice  is  corrected,  and  a  new  trial  granted.  People 
v.  Aikin,  512. 

8.  Question  of  What  is  Ordinary  Care  and  what  is  negligence  is  one  ex- 

clusively for  the  jury.  Hence  it  is  error  for  a  court  to  instruct  the  jury 
that  if  a  man  having  power  to  choose  between  two  positions  chooses 
the  less  safe,  he  must  be  presumed  not  to  have  exercised  ordinary  care, 
and  if  injured  while  occupying  such  position  by  the  negligence  of  the 
defendant,  when  he  would  not  have  been  injured  had  he  occupied  a  po- 
sition of  greater  safety,  he  cannot  recover  for  his  negligence.  Terry  v. 
Rodahan,  420. 

9.  Evidence  — Province  of  Jury.—  It  is  right  of  jury,  and  not  of  the  court, 

to  determine  the  effect  of  evidence,  unless  in  particular  cases  where  its 
effect  is  declared  by  law.     Patterson  v.   Hayden,  822. 

10.  Rule  of  Court. — N"o  agreement  between  parties  or  counsel  as  to  the 
trial  of  a  cause  is  of  any  effect  before  the  court  unless  the  evidence  of 
it  is  in  writing,  and  subscribed  by  the  party  against  whom  it  is  al- 
leged or  made,  in  open  court,  and  noted  by  the  judge  in  his  minutes. 
Palatka  etc..  R.  R.  Co.  v.  State,  '695. 

See  Evidence,  16. 

TROVER. 

1.  Sale  by  Agent  on  Credit,  where  there  is  Authority  to  Sell,  though 

in  violation  of  his  principal's  instructions,  passes  the  title,  and  is  not  a 
conversion,  where  the  purchaser  has  no  notice  of  the  limitation  of  the 
agent's  authority.     Loveless  v.   Fowler,  407. 

2.  Trover  cannot    be    Sustained    against    an  Agent  for  Selling  the 

Goods  of  his  Principal  on  Credit,  when  his  instructions  were  to  sell 
for  cash  only.      Id. 
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8.  Demand. — Trover  cannot  be  Sustained  against  a  Bailee  or  Agent 
by  his  Principal  for  goods  in  the  possession  of  the  former,  in  the  ab- 
sence of  any  demand  for  the  possession  of  such  goods.     Id. 

TRUSTS  AND  TRUSTEES. 

1.  Deed  of  Trust.  — Beneficiaries  in  a  Deed  of  Trust  need  not  be  des- 

ignated by  name.  Hence  a  deed  of  trust  to  secure  such  farmers  and 
dairymen  as  should  furnish  the  grantor  with  milk  to  be  manufactured 
iuto  butter  and  cheese  is  not  void  for  want  of  designated  beneficiaries. 
First  Nat.  Bank  v.  Schween,  174. 

2.  Resulting:  Trust  in  Favor  of  One  Who  Advances  Part  of  Purchase 

Price  —  Interest  of  Heir  is  not  Consideration  for  Deed  of  Entire 
Tract.  —  Trust  results  to  a  mother  who  furnishes  a  portion  of  the 
purchase  price  of  land,  the  title  to  which  is  taken  in  the  name  of  the 
father,  to  an  extent  corresponding  to  the  proportion  of  the  price  fur- 
nished by  her,  and  the  child  can  claim  as  her  heir;  but  the  child's  inter- 
est as  heir  is  not  a  consideration  for  a  deed  of  the  entire  property  from 
the  father  to  the  child.     Peek  v.   Peek,  244. 

8.  Validity  of  Trust  under  Statute  Relating  to  Accumulations. 
—  By  the  terms  of  a  deed  of  trust,  the  trustee  was  required  to  pay 
over  the  income  and  dividends  of  the  trust  estate  to  M.,  "and  should 
the  said  M.  die,  the  said  trust  herein  declared  shall  inure  to  the 
benefit  of  her  heirs;  but  if  she  have  no  children,  the  same  shall  re- 
vert to  my  estate  ";  and  there  was  a  further  direction  to  add  fifty  dol- 
lars per  year  out  of  the  income  to  the  principal.  The  deed  was  executed 
in  Illinois,  the  beneficiary  was  a  citizen  of  Colorado,  and  the  trustee  was  a 
Pennsylvania  corporation.  After  the  execution  of  the  deed,  M.  gave 
birth  to  a  child,  and  the  grantor  subsequently  died  without  having  in 
any  manner  exercised  the  power  of  revocation  reserved  in  the  deed.  In 
Buch  case  the  estate  of  M.  was  merely  an  equitable  estate  for  life,  which 
did  not  become  absolute  by  the  birth  of  issue,  and  was  not  enlarged  by 
the  remainder  to  her  heirs;  and  the  mere  fact  that  the  trustee  was  a 
Pennsylvania  corporation  did  not  invalidate  the  trust,  under  the  act  of 
185.'5,  section  9,  concerning  accumulations,  since  the  trust  was  valid  by 
the  law  of  the  state  where  made  and  of  the  state  where  it  was  to  be 
enjoyed.     Fowler's  Appeal,  902. 

See  Agency,  7;  Deeds,  2;  Mines  and  Mining,  1-3;  Mortgages,  7;  Par- 
tition, 1;  Powers,  1;  Wills,  7. 

VENDOR  AND  VENDEE. 

J.  Misrepresentations  made  by  the  vendor  as  to  a  material  fact,  knowing  at 
the  time  that  it  was  false,  and  upon  which  the  vendee  relies,  are  action- 
able.    Williams  v.    McFadden,  345. 

2.  Misrepresentations  made  by  the  vendor  which  are  tantamount  to  an 
estimate  or  opinion,  such  as  value,  condition,  character,  adaptability 
to  certain  uses,  or  the  like,  are  not  actionable,  unless  the  seller  resorts  to 
some  fraudulent  means  to  prevent  the  purchaser  from  examining  het 
property.     Id. 

8.  False  Representations  —  Pleading. — In  an  action  for  damages  for 
false  representations  by  a  vendor,  the  vendee  must  allege  that  such  rep- 
resentations were  material,  made  with  knowledge  that  they  were  false, 
and  that  he  relied  upon  and  was  misled  by  them.     Id. 
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4.  Rule  of  Damages  for  Fai.sk  Representations  in   the  sale  of  land  i& 

the  difference  between  its  actual  value,  and  its  value  if  the  alleged  facto 
regarding  it  had  been  true.     Id. 

5.  Misrepresentations.  —The  fact  that  the  vendee  took  possession  of  the 

land,  and  had  other  transactions  with  the  vendor  without  expressing, 
dissatisfaction,  does  not  estop  him  from  bringing  an  action  for  false  rep- 
resentations  made  by  the  vendor  in   the  sale  of  the  land.    Id. 

6.  Fai.se    Representations  —  Evidence. — Where  the  vendor  has  made  tt 

written  description  of  land  and  placed  it  in  the  hands  of  his  agent,  anct 
referred  the  vendee  to  it  as  a  correct  description  of  the  property  before 
the  sale,  such  writing  is  admissible  in  evidence  as  a  representation  as  tc 
the  land.      Id. 

7.  False  Representations.  —  Where  a  vendor  makes  false  representations 

concerning  land  sold,  believing  them  to  be  true,  he  cannot  be  held  re- 
sponsible in  an  action  on  the  case  for  deceit.     Id. 

8.  False   Representations  Question  for  Jury.  —  The  fact  of  the  knowl- 

edge of  the  vendor  as  to  the  truth  or  falsity  of  his  representations  in  the 
sale  of  land  is  for  the  jury.     Id. 

9.  Recovery  of  Money   Paid  on  Void    Land  Contract.  —  An  action  to 

recover  money  paid  on  void  land  contracts  is  not  premature  on  the 
ground  that  the  invalidity  of  the  contracts  was  declared  in  an  adjudi- 
cation subsequent  to  the  commencement  of  this  action.  Wrijhi  v.  Dick- 
inson, 602. 

10.  Failure  to  Make  Title  under  Contract  to  Convey.  —  Purchase  - 
money  paid  for  land  can  be  recovered  in  an  action  for  money  had  and 
received,  whether  the  consideration  fails  for  want  of  title  or  for  want 
of  a  valid  contract  to  convey,  and  in  either  case  the  purchaser  must 
place  the  vendor  in  statu  quo,  so  far  as  it  is  practicable  for  him  to  do 
so;  and  the  equities,  so  far  as  they  can  be  measured  by  a  pecuniary 
standard,  can  be  settled  and  adjusted  in  the  suit.     Id. 

11.  Contract  to  Convey  —  Failure  to  Make  Title  —  Tender  of  Per- 
formance. —  Where  the  vendee  has  agreed  to  purchase  and  the  vendor 
to  convey  land  in  fee,  and  the  latter  cannot  make  title,  the  former  may 
bring  his  action  to  recover  the  purchase-money  paid  without  first  ten- 
dering performance.     Id. 

12.  Contract  to  Convey  —  Failure  of  Title  —  Rescission  of  Void  Con- 
tract. —  A  void  contract  for  the  purchase  of  land  need  not  be  rescinded 
before  bringing  an  action  to  receiver  the  purchase-money  paid  under  it.   Id. 

IS.  Contract  to  Purchase  —  Rescission  —  Statu  Quo.  —  Where  prop- 
erty received  under  a  contract  to  purchase  has  been  changed  or  lost 
without  the  fault  of  the  vendee,  so  that  it  cannot  be  restored  in  specie,, 
but  its  value  may  be  ascertained,  and  the  vendee  is  entitled  to  rescind 
the  contract,  he  may  do  so  without  tendering  performance,  or  placing; 
the  vendor  in  statu  quo,  and  in  an  action  to  recover  the  money  paid  on  the 
contract,  the  equities  of  the  parties  will  be  fully  adjusted.     Id. 

14.  Original  Equity  Reattaches  to  Property  in  Hands  of  Grantee  of 
Bona  Fide  Purchaser,  when. — The  rule  that  the  grantee  of  a  bona 
fide  purchaser  of  real  estate  takes  a  good  title  thereto,  although  he  takes- 
it  with  full  knowledge  of  an  equitable  claim  thereto  existing  in  another 
person,  is  subject  to  this  execution,  that  if  the  transfer  is  back  to  the 
original  purchaser,  who  \v;is  guilty  of  constructive  fraud  in  transferring 
the  property,  when  it  becomes  revested  in  him.  the  original  equity  will 
reattach  to  it  in  his  hands.     Clark  v.  McXeal,  63S. 
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15.  Mere  Possession  of  Property  Confers  No  Power  to  Sell  It,  and  an 
unauthorized  sale,  although  for  a  valuable  consideration,  and  to  one  hav- 
ing no  notice  that  another  is  the  true  owner,  vests  no  higher  title  in  the 
vendee  than  was  possessed  by  his  vendor.     Smith  v.  Clews,  627. 

See  Courts,  1,  2;  Powers,  1. 

WATERCOURSES. 

1.  Diversion  —  Nuisance  —  Injunction. — To  divert  or  unreasonably  ob- 

struct a  watercourse  is  a  private  nuisance,  actionable  at  law,  and  in 
such  cases  equity  will  interfere  by  injunction  to  prevent  irreparable 
damage  and  avoid  a  multiplicity  of  suits.  Ulbricht  v.  Eufaubi  W.  Co., 
72. 

2.  Reservation    of    Riparian    Rights    in    Grant.  —  Where  a   grantor 

owning  land  on  both  side3  of  a  river  conveys  to  his  vendee  a  portion 
of  the  land  so  situated  for  the  purpose  of  enabling  the  latter  to  fur- 
nish water  for  a  certain  town,  but  reserves  all  easements  and  riparian 
rights  in  his  other  lands,  including  water  rights  aud  privileges,  such 
reservation  retains  in  the  grantor  nothing  which  he  would  not  have  re- 
tained without  it,  the  right  of  water  being  appurtenant  to  the  laud  itself 
as  part  of  the  realty,  and  not  affected  by  the  conveyance.     Id. 

3.  Riparian    Rights.  —  Every   riparian    owner    of    land    through    winch 

streams  of  water  flow  has  a  right  to  the  reasonable  use  of  the  run- 
ning water,  which  is  a  private  right  of  property  annexed  and  incident 
to  the  freehold,  being  a  real  or  corporeal  hereditament  in  the  nature  of 
an  easement,  and  must  be  enjoyed  with  reference  to  similar  rights  of 
other  riparian  proprietors.     Id. 

i.  Riparian  Rights. — Every  riparian  owner  has  an  equal  right  to  have 
the  stream  flow  through  his  lands  in  its  natural  state,  without  material 
diminution  in  quantity,  or  alteration  in  quality,  with  the  limitation 
that  each  of  such  proprietors  is  entitled  to  a  reasonable  use  of  the  water 
for  domestic,  agricultural,  aud  manufacturing  purposes.     Id. 

6.  Riparian  Rights.  —  The  diversion  of  water  from  a  stream  by  a  riparian 
owner  for  the  purpose  of  supplying  the  wants  of  a  neighboring  town, 
without  restoring  it  to  its  natural  channel  where  it  is  accustomed  to 
flow,  is  a  wrongful  act,  for  which  an  action  will  lie  by  a  lower  riparian 
owner,  without  proof  of  special  damage,  but  he  is  entitled  to  recover 
only  nominal  damages,  unless  he  shows  affirmatively  that  he  has  suf- 
ercd  some  special  damage.     Id. 

8.  Riparian  Rights  —  Injunction.  —  Where  the  grantee,  an  upper  ripa- 
rian owner,  acquired  his  lands  of  the  grantor,  the  lower  riparian  pro- 
prietor, for  the  express  purpose  of  supplying  a  neighboring  town  with 
water  without  returning  it  to  the  stream,  and  it  appears  that  the  grantor 
is  taking  no  advantage  of  his  usufructuary  right,  but  allows  the  water 
to  flow  by  unutilized,  it  appearing  to  be  of  no  special  value  to  him,  he  is 
entitled  to  an  injunction  for  the  wrongful  diversion,  only  so  far  as  it  is 
necessary  to  vindicate  his  right,  and  prevent  the  loss  of  it,  by  adverse 
user  and  lapse  of  time.     Id. 

WARRANTY. 

See  Factor,  1,  2;  Sale,  6,  7. 
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WILLS. 

1.  Construction  of  Words  "Death  without  Issue."  —  If  a  bequest  be 

made  to  a  person  absolute  in  the  first  instance,  and  it  ia  provided 
that  in  the  event  of  death,  or  death  without  issue,  another  legatee  or 
legatees  shall  be  substituted  to  the  share  or  legacy  thus  given,  it  shall 
be  construed  to  mean  death,  or  death  without  issue,  before  the  testator. 
The  first  taker,  in  such  case,  is  always  the  first  object  of  the  testator's 
bounty,  and  his  absolute  estate  is  not  to  be  cut  down  to  an  estate  for 
life.     Stevenson  v.  Fox,  922. 

2.  Devise  of  Life  Estate  to  A,  with  Remainder  in  Fee  to  his  Heirs  at 

Law,  vests  in  him  an  estate  in  fee,  and  this  result  cannot  be  avoided  by 
other  parts  of  the  devise,  showing  that  the  intent  of  the  testator  was  to 
give  A  a  life  estate  only.     Carpenter  v.  Van  Olinder,  92. 

5.  Rule  in  Shelley's  Case.  —  The  Testator's  Manifest  Intent  cannot 

Control  the  legal  operation  of  the  word  "heirs,"  when  standing  for 
the  ordinary  line  of  succession  as  a  word  of  limitation.  If  the  term 
"  heirs  "  is  used  in  an  instrument,  comprehending  the  whole  class  of 
heirs,  and  they  become  entitled  on  the  deatli  of  the  ancestor  to  the  estate 
in  the  same  manner  and  to  the  same  extent,  and  with  the  same  descend- 
ible qualities  as  if  the  grant  or  devise  had  been  simply  to  A.  and  his 
heirs,  then  the  word  "  heirs  "  is  a  word  of  limitation,  and  the  intention 
will  not  control  the  legal  effect  of  the  word.  Id. 
4.  A  Devise  of  the  Use  of  the  Land  is  Equivalent  to  the  devise  of  the 
land  itself,  and  carries  the  legal  as  well  as  tire  beneficial  interest  therein. 
Id. 

6.  Rule  in  Shelley's  Case. —  A  Devise  to  Testator's  Wife  and  Daugh- 

ters of  the  Use  of  his  Property,  to  be  divided  among  them  as  the  same 
would  be  by  law  without  a  will,  except  that  none  of  his  real  estate  was 
to  be  disposed  of  for  their  use,  but  to  be  kept  sacred  for  their  heirs,  vesta 
the  devisees  with  estates  in  fee-simple  absolute  in  his  real  property.     Id. 

6.  Promise  in  Writing  to  Make  a  Will  in  consideration  of  a  deed  exe- 

cuted at  the  time  is  supported  by  a  valuable  consideration,  and  is  valid 
and  binding,  unless  assailed  on  some  other  sufficient  ground.  Manning 
v.  Pi}>pen,  46. 

7.  Promise  to   Make   Will  —  Trust    against  Wife. —  A  promise  by  the 

wife,  in  writing,  to  make  her  will  and  bequeath  to  her  husband  one  third 
of  her  estate,  includiug  and  in  consideration  for  lands  deeded  to  her  by 
him,  is  based  upon  a  valuable  consideration,  and  binding;  and  though 
equity  cannot  decree  specific  performance,  still,  if  the  wife  dies  without 
fulfilling  her  promise,  equity  will  declare  a  trust  upon  her  estate  as  for 
unpaid  pureha3e-money.,  and  indemnify  the  husband  to  the  extent  he  has 
Buffered  from  the  breacli  of  promise,  out  of  any  property  which  should 
have  become  his  under  the  promised  will.    Id. 

8.  Promise  to  Make  Will  —  Statute  of  Frauds.  — An  oral  promise  by  a 

wife  to  make  her  will  in  favor  of  her  husband  in  consideration  of  land 
deeded  by  him  to  her  is  void  as  within  the  statute  of  frauds.     Id. 

9.  Promise    to    Make  Will  —  Fraud.  —  Where  a  wife,  in  consideration  of 

lands  deeded  her  by  her  husband,  promises  to  execute  her  will  in  his  fa- 
vor, and  does  so  with  fraudulent  intent  not  to  comply  with  her  promise, 
and  she  does  not  comply  with  it  during  her  lifetime,  the  fraud  will  viti- 
ate the  transaction,  and  equity  will  restore  the  husband  to  the  rights  he 
bad  before  the  execution  of  the  deed.     Id. 

See  Deeds,  3;  Limitation  of  Aciions,  2. 
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WITNESSES. 

1.  Person  not  Called  as  Witness  in  his  Own  Behalf,  nor  In  behalf  of  a 

person  who  has  succeeded  to  his  interest,  is  not  incompetent  to  testify 
under  section  829  of  the  Code  of  Civil  Procedure.  Clark  v.  McNeal, 
638. 

2.  A  Credible  Witness  under  the  Texas  statute  is  one  who,  being  compe- 

tent to  give  evidence,  is  worthy  of  belief.      Wilson  v.  Slate,  180. 

3.  Witness  cannot,  on  Cross-examination,  be  Asked  What  Defendant 

Said  at  Meeting,  where  the  plaintiff  has  introduced  no  testimony  of 
the  meeting,  or  of  what  was  said  or  done  at  it.     Webber  v.  Barry,  466. 

4.  Party  as  Witness  against  Deceased  Person.  —  In  an  action  by  an  heir 

to  recover  possession  of  realty,  the  defendant  is  a  competent  witness  in 
his  own  favor,  notwithstanding  the  death  of  the  plaintiffs  ancestor, 
under  whom  both  parties  claim,  as  to  any  matters  except  such  as  trans- 
pired between  defendant  and  such  ancestor.     Terry  v.  Rodakan,  420. 

5.  Witness  is  Competent  to  Express  his  Judgment  as  to  Value  of  Prop- 

erty, where  he  testifies  that  he  is  familiar  with  such  property,  that 
he  has  bought  and  sold  property  of  that  grade,  and  for  eight  years  has 
been  engaged  in  a  business  in  which  such  property  is  bought  and  sold. 
Hangen  v.  Hachemeister,  691. 

Sea  Criminal  Law,  2,  10,  41;  Deposition*. 
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